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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasHINgTON, D, C.

In the Matter of?
Presqur Iste Broapcasting Co.
Erre, Pa.

For Construction Permit.

*ADocxrer No. 5426

January 26, 1940

George O. Sutton and Arthur H. Schroeder for the applicant;
Paul M. Segal and George S. Smith for Station WWSW; Horace
L. Lohnes and Mawrice M. Jansky for Stations WLEU and WJIBK;
Elmer W. Pratt and Joseph F. Pratt for the Cuyahoga Valley
Broadcasting Co.

Prorosep Finbines or Faor anp CoNoLusioNs oF THR COMMISSION

FINDINGS OF FACT

1. This proceeding arose upon an application for construction
permit filed by the Presque Isle Broadeasting Co., requesting author-
ity to construct a radiobroadcast station in the city of Erie, Pa., to
operate unlimited time on the frequendy 1500 kilocycles with daytime
power of 250 watts and nighttime power of 100 watts. The Com-
mission was unable to determine from an examination of the appli-
cation that a grant thereof would serve public interest, convenience
and necessity, and designated the matter for hearing before an exam-
iner. The hearing was held on February 24, 25, and 27, 1939. Later,
on the Commission’s own motion, the matter was remanded to the
examiner for further hearing which was held on October 11, 1939.
Thereafter, proposed findings of fact and conclusions were filed
by the applicant and by the WLEU Broadcasting Corporation
(WLEU), and Walker & Downing Radio Corporation (WWSW),
respondents,

2. The population of the State of Pennsylvania is 9,631,350; that
of the city of Erie is 115,967; that of the metropolitan district is

1 Petition for rehearing filed by WLEU Broadcasting Co, on April 2, 1940, denied on June
25, 1940. See Decision and Order on Petition for Rehearing, 8 ¥, C, C. 5.
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129,817; and that of Erie County (in which the city of Erie is
located) is 175,277 (1930 U. S. Population Census). Station WLEU
is the only broadcasting station which is located in Erie or which
renders primary service to the entire city. This station operates on
the frequency 1420 kilocycles with power of 250 watts, unlimited time.
During the day additional service which is satisfactory for portions
of the residential sections of the city is received from two other
stations, and during the same period some service of a satisfactory
character is available in portions of the surrounding rural areas from
nine additional stations.

8. Assuming that the site of the proposed station will be located
near the center of Erie, the populations within the various contours
of the proposed station are estimated as follows: Daytime, within
the 10 millivolt-per-meter contour, 110,170; within the 2 millivolt-
per-meter contour, 132,120; and within the 0.5 millivolt-per-meter
contour, 146,590; and nighttime, within the 10 millivolt-per-meter
contour, 89,960; and within the 2.5 millivolt-per-meter contour (to
which the station will be limited), 127,110. The proposed station
will deliver a signal of 25 millivolts per meter to the entire business
section of the city of Erie. During daytime hours of operation it
will serve 99.7 percent, and during nighttime hours 97.5 percent of
the total population within the metropolitan area of Erie.

4. The operation of the station proposed herein would not be ex-
pected to cause objectionable interference within the normally pro-
tected contours of any existing broadcasting stations or to the serv-
ices proposed in applications for broadcast facilities which were
pending before the Commission on the date on which the instant
application wag designated for hearing.

CONCLUSIONS

1. The applicant is legally, technically, financially, and otherwise
qualified to construct and operate the proposed radiobroadeast
station.

2. The operation of the proposed station would not adversely
affect, by virtue of objectionable interference or otherwise, the service
of any existing brosdeasting stations or the service proposed in
pertinent pending applications for broadcasting facilities,

8. The proposed program service is diversified and well-balanced
and is expected to render substantisl benefits to the listeners in the
area to be served.

4. As above shown, enly one broadcasting station, namely WLEU,
is now located in the city of Erie. This station is, therefore, the
only radio facility available in Erie for the broadessting of local

sp.C.C
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programs and is the only medium in this city through which mer-
chants and commercial establishments may advertise their businesses
or products by means of radio broadcasting. A. second broadcasting
station located in Erie would compete with Station WLEU for the
patronage of advertisers and for listening audiences. The competi-
tion between two local broadcasting stations would be expected to
result in improvements in the program service of each and corre-
sponding benefits would thus be received by members of the listening
public. It is apparent that such competition will promote the
public interest.

5. A grant of the application will serve public interest, conven-
ience and necessity.

The proposed findings of fact and conclus1ons of the Commission
were adopted by the Commission as the “Findings of Fact and
Conclusions of the Commission” on March 13, 1940.

Decided June 25, 1940
DzcisioNn axp Orper 0N PerITION ForR REHEARING

On March 13, 1940, after a hearing, the Commission issued an
order granting the application of Presque Isle Broadcasting Co. for
construction permit to erect a new radiobroadcast station at Erie,
Pa., to operate on the frequency 1500 kilocycles with a power output
of 100 watts night, 250 watts local sunset, unlimited time, and
adopted as final its proposed findings of fact and conclusions issued
January 25, 1940,

On April 2, 1940, WLEU Broadcasting Co., licensee of Station
WLEU, Erie, Pa., a party to the hearing before the Commission on
the above-entitled application, filed g petition for rehearing request-
ing us to reconsider our decision of March 13, 1940, granting the
Presque Isle Broadcasting Co. application and to deny the same, or
reopen the proceedings and order a rehearing of that application. On
April 11, 1940, Presque Isle Broadcasting Co, filed its opposition to
this petition for rehearing.

Station WLEU is authorized to use the frequency 1420 kilocycles
with 250 watts power, unlimited time. No question of electrical
interference is involved in this proceeding since the frequency used
by petitioner and that requested by the applicant are sufficiently sep-
arated so that both may be used in the same locality without either
causing electrical interference to the other.

Petitioner urges ag error that we have not made findings of fact
upon all of the issues set forth in our notice of hearing on the appli-
cation of Presque Isle Broadcasting Co.

8F.C.C
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The Communications Act of 1934 (sec. 309 (a)) provides that if,
upon examination of any application for a station license, the Com-
mission shall determine that public interest, convenience, or necessity
will be served thereby, it shall authorize the issuance thereof in
accordance with said finding. If, however, upon such examination,
the Commission cannot so determine, this section of the act requires
us to notify the applicant thereof, fix and give notice of a time and
place for hearing, and afford such spplicant an opportunity to be
heard. Had we been able to determine from an examination of the
Presque Isle Broadcasting Co. application that the granting there-
of would serve public interest, convenience, or necessity, we would
have granted the same without a hearing. Not being able so to find,
the application was duly heard upon specified issues. The Communi-
cations Act of 1934 does not require us to make findings on any par-
ticular issues when we grant an application after a hearing any more
than it does in a case where we grant an application without a
hearing. It is sufficient in our opinion that the Commission determine
that public interest, convenience, or necessity would be served by
the granting of the license.

Petitioner further contends that the Commission erred in failing
to make findings to support the conclusions that applicant is legally,
technically, financially, and otherwise qualified to construct and op-
crate the proposed station; that the operation of the station will not
adversely affect the service of any existing stations or service pro-
posed in pending applications; that the proposed program service
is diversified and well-balanced and is expected to render substantial
benefits to the listeners in the area to be served; that the competition
between two local broadcasting stations would be expected to result
in improvements to the program service of each station and benefits
to the listening public; and that a grant of the application will serve
public interest, convenience and necessity.

The following facts appear in the record amply supporting the
Commission’s conelusions:

1. Applicant, Presque Isle Broadeasting Co., is & corporation. All
of its officers, directors, and stockholders are citizens of the United
States. The corporation is capitalized for $25,000, consisting of 250
shares of stock of the par value of $100 each, of which 20 shares
have been issued and 280 shares have been subscribed for as follows:
Jacob A. Young, 102 shares; William P. Sengel, 108 shares; Gerald
P. O’Connor, 25 shares. Mr. Young has a net worth of $50,050.94,
Mr, Sengel’s net worth is $60,100, and Mr. O'Connor’s net worth is
$8,773. , .

89¥.0.0.
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2. The balance sheet of the applicant corporation as of February
6, 1939, shows total assets of $25,000, consisting of $6,381 cash; un-
paid balance on capital stock subscriptions, $17,350; organization
expenses are listed at $1,268.90. Subsequent to the date of this bal-
ance sheet, the corporation borrowed $8,000 on a 6 percent 90-day
note, which increased the cash on hand to $14,381.10 and created a
current liability of $8,000.

3. The estimated cost of the proposed station is $16,635, estimated
yearly expenses of operation are $24,967, and tentative contracts in
the amount of $24,761.56 have been signed by advertisers.

4. The population of Erie, Pa., is 115,967 and that of Erie County,
in which the city of Erie is located, 175,277, according to the 19380
United States Census. According to the Federal Census statistics
in 1988, the annual retail sales in the city of Erie totaled $27,813,000
and those in Erie County totaled $35,517,000; during the same year,
annual wholesale sales in the city of Erie totaled $13,824,000 and
those in Erie County totaled $14,856,000. For the same period, serv-
ice, amusements, and hotel receipts in the city of Erie totaled $2,919,-
000, while those in Erie County totaled $3,470,000. It is estimated
that this city handles approximately 2 million tons of coal per year.

(8) Station WLEU is the only broadeast station in Erie, or which
renders primary service to the entire city. This station is affiliated
with the Blue Network of the National Broadcasting Co. and devotes
approximately 40 percent of its time to such network programs.
Although Station WLEU does broadcast a number of local programs
(including those of some of the organizations to which the Presque
Isle Broadeasting Co. will extend its facilities), the applicant’s pro-
posed program service includes certain of these programs on a reg-
ular or more frequent basis, and other local programs will be
broadcast by the applicant which are not now available to the com-
munity. The applicant proposes to render a diversified program
service, local in character, which includes, among other things,
religious, educational, civic, governmental, and other public service
programs, news and weather reports, entertainment features, agri-
cultural subjects, and dramatic presentations. All sustaining pro-
grams will be broadcast free of charge.

6. There are 75 churches, 25 charitable organizations, 30 educational
ingtitutions, and more than 100 civic and similar social organizations
located in Erie. Potential sources of talent and other program
material include the Erie Conservatory of Music, with 350 pupils;
the Erie Symphony Orchestra, a local musicians’ union composed
of 820 members; a local dramatic society ; and members of the teach-
ing staff and student body of the Erie Center of the University of
Pittsburgh.

8F.CC.
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Petitioner urges that the following language in the decision of
the Supreme Court in Federal Communications Commission v. San-
ders Brothers Radio Station, 309 U. S. 470 (Mar. 25, 1940), requires
us to reconsider our decision and reopen the proceedings to consider
the effect of the proposed competition on the public:

This is not to say that the question of competition between a proposed station
and one operating under an existing license is to be entirely disregurded by
the Commission, and, indeed, the Commission’s practice shows that it does not
disregard that question. It may have a vital and important bearing upon the
ability of the applicant adequately to serve hig public; it may indicate that
both stations——the existing and the proposed-—will go under, with the result
that a portion of the listening public will be left without adequate service: it
may indicate that, by a division of the fleld, both stations will be compelled to
render inadeguate service. * * *

We believe petitioner has misconstrued the opinion of the Supreme
Court and the language quoted above in urging that the Commission
should make findings on the effect of the proposed competition be-
tween the new station and petitioner’s station. The Supreme Court
has made it perfectly clear that “Congress intended to leave competi-
tion in the field of broadcasting where it found it” and to permit
“g, Jicensee to survive or succumb according to his ability to make his
programs attractive to the public.” A licensee is not entitled to be
protected from competition and the Commission is under no duty to
make findings on the effect of such competition on the licensee. If,
however, the financial qualification of the applicant depends on his
ability to compete for business with the existing licensee, the question
of the effect of competition on the applicant is an important fact
to be considered by the Commission in determining whether the ap-
plicant is financially qualified, for the statute requires an applicant
to be financially qualified to operate a station. The two illustrations
given by the Court are both instances where the financial qualifica-
tion of an applicant is involved, for if as a result of prospective
competition a new station would not be able to render adequate serv-
ice, or both the existing and the new station could not survive, it
is obvious that the applicant would not be financially qualified within
the meaning of the statute. There is manifestly a vital distinction
between the situation where an applicant is not financially qualified,
either because of competition or otherwise, and the case where the
applicant is financially and otherwise quslified but where the effect
of granting his application will be to drive an existing station out of
business due to increased competition. .,

The statutory requirement that an aPPhcant be financially qualified
to operate a station makes relevant in some cases the effect which the
competition of the existing licensee will have on the applicant for
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where the applicant’s financial qualification depends on his ability
to compete successfully for business with the other licensees, the Com-
mission cannot grant him a license unless he can show that he can
derive sufficient revenue from operation to make him financially quali-
fied. In the case at bar the petitioner does not allege that the appli-
cant is not financially qualified in all respects but, in effect, is
complaining of the competitive effect which applicant’s successful
operation of its new station will have on petitioner. The statute,
however, does not require the Commission to consider the effect which
the competition of the new station will have on the existing station,
for by hypothesis the existing licensee was financially qualified when
the license was granted to him and the statute makes his success or
failure in the broadcasting business depend solely on “his ability to
make his programs attractive to the public.” The Supreme Court
guarded against the possibility of its opinion being construed as
requiring the Commission ever to consider the effect which the com-
petition of a new station would have on the existing licensee, by
adding the following language immediately after the portion of the
opinion quoted above:

These matters, however, are distinct from the consideration that, if a license
be granted, competition between the licensee and any other existing station
mmay cause economic loss to the latter. If such economic loss were a valid
reason for refusing a license this would mean that the Cormission’s function
ig to grant a monopoly in the fleld of broadcasting, a result which the act itself
expressly negatives, which Congress would not have contemplated without
granting the Commission power of control over the rates, programs, and other
activities of the business of broadcasting.

It is inescapable that the intent of Congress would be completely
nullified and the Supreme Court’s declaration concerning the desir-
able effects of competition would be rendered entirely meaningless
if the Commission were required to deny to a new station permis-
sion to enter the field merely because it would adversely affect the
ability of an existing station to continue to serve the public. It is
a direct contradiction of the proposition that free competition is the
basic principle of the American system of broadeasting to contend
that the Commission is under a duty to consider the effect which
competition may have upon the ability of an existing licensee to
continue to serve the public. It is implicit in the idea of free com-
petition that public interest cannot possibly be adversely affected by
the failure of an existing station to survive due to increased com-
petition, becauge this result cannot follow unless the new station’s
competitive efforts enable it to render a superior public service. In
other words, under the statute, competition which an applicant has
to face may be important because his financial qualifications may

8¥.C.C
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depend on it; but the effect of competition with which an existing
licensee is confronted as a result of the operation of a new station
need not be considered by the Commission under the statute because
whatever that effect may be, it is only the end-product which a
system of free competition is designed to produce.

There is nothing in the record to indicate that the operation of the
applicant’s station in Erie will deprive petitioner’s station WLEU
of any advertising revenue which it now receives, nor is there any
evidence upon which we could properly base a finding that our grant
of the application of Presque Isle Broadcasting Co. will result in
depriving the listening public of any service which it now receives.
On the contrary, the record supports our finding that a grant of the
instant application would serve.public interest, convenience, and
necessity, because the listening public would have the benefit of im-
proved service, and a wider choice of programs.

As we said in the Spariandury Advertising Co. case, supra: * * * In the
radio broadcast field public interest, convenience, and necessity is served, not
by the establishment and protection of monopolies, but by the widest possible
utilization of broadcast facilities. Competition between stations in the same
community inures to the public good because only by attracting and holding
listeners can a broadeast station successfully compete for advertisers. Com-
petition for advertisers, which means competition for listeners, necessarlly
results in rivalry between stations to broadeast programs calculated to attract
and hold listeners, which results In the improvement of the quallty of their
program service. This 1s the essence of the American gystern of broad-
casting. * * *

Therefore, it is ordered, this 25th day of June 1940, that said
petition be, and it is hereby, denied.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasraIiNeroN, D. C.

In the Matter of
Macxay Rapio* & Terecrarm Co., Ixc.
(DELAWARE)

For Modification of Fixed Public Serv-
ice Licenses of Point-to-Point Tele-
graph Stations WJD, WDU, WMK,|
and WID at Brentwood, N. Y., to add
Rome, Italy, as a primary point of
communication.

Decided March 13, 1940

Howard L. Kern and John H. Wharton on behalf of Mackay
Radio & Telegraph Co., Inc., The Commercial Cable Co., and Pos-
tal Telegraph-Cable Co.; Ohadbourne, Wallace, Parke & W hiteside
by Stannard Dunn on behalf of Alfred E. Smith and George S.
Gibbs, trustees of Postal Telegraph-Cable Co., intervenors; Manton
Dawis, Frank W. Wozencraft, and Chester H. Wiggin on behalf of
R. C. A. Communications, Inc.; Ralph H. Kimball on behalf of
Western Union Telegraph Co.; James A. Kennedy and Annie Perry
Neal on behalf of the Federal Communications Commission.

Docker Nos. 4396,
4397, 4398, 4399,

Frnpines oF Facr, Conovostons or TEE Commission, axp OmpEr

By man CommisstoN (Warker anp TmompsoN, CoMMISSIONERS, DIS-
sENTING; Case AND Paynm, COMMISSIONERS, NOT PARTICIPATING) :

FINDINGS OF FACT

These proceedings arose upon applications of Mackay Radio &
Telegraph Co., Inc. (Delaware), filed May 4, 1986, for modification
of fixed public service licenses of point-to-point telegraph stations
WJD, WDU, WMK, and WID at Brentwood, N. Y., to add Rome,
Italy, as & primary point of communication. The Commission, being
unable to determine from an examination of the applications that
the granting thereof would serve public interest, convenience, or
necessity, designated them for public hearing in accordance with

1 Applicant's request for rehearing denied by the Commission on May 7, 1940,
8F.C. C.
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the provisions of section 309 (a) of the Communications Act of 1934.

Notice of the time and place of hearing and of the issues involved
was served upon the applicant and upon the International Telephone
and Telegraph Corporation, Postal Telegraph-Cable Co., Commer-
cial Cable Co., All America Cables, Inc., Commercial Pacific Cable
Co., Cuban All America Cables, Inc., The Western Union Tele-
graph Co., The French Telegraph Cable Company, R. C. A. Com-
munications, Inc., Press Wireless, Inc., and Globe Wireless, Ltd.
The applications were heard before an examiner from June 21
through July 2, 1987, at which time the applicant and parties in
interest appeared and submitted evidence.

The examiner submitted his report (IXI-31) on February 28, 1938,
recommending that the applications be denied. Exceptions to the
report and a request for oral argument were filed by the applicant,
and oral argument was had before the Commission on June 2, 1938.

The issue is whether, under the facts presented, public interest,
convenience, or necessity would be served by granting the modifica-
tion of licenses requested. The applications under consideration
involve merely the addition of a new primary point of communica-
tion for licenses now outstanding and there is, therefore, no question
as to the qualifications of the applicant.

Mackay Radio & Telegraph Co., Inc., (Delaware), the applicant
herein, is a common carrier of telegraph communications incorporated
under the laws of Delaware and engaged in domestic and foreign radio-
telegraph service. At present the applicant does not handle traffic
between the United States and Italy and its proposal is to establish
a direct high-speed radiotelegraph circuit between the two countries
in competition with the carriers now in the field. The station in
Italy with which it proposes to communicate is operated by an
Italian company known as Xtalo Radio, which company is also the
correspondent of R. C. A. Communications, Inc. (hereinafter referred
to as RCAC).

There are now four carriers offering a general public telegraph
service between the United States and Italy. The only direct cir-
cuit is that of RCAC, which company in conjunction with Ytalo
Radio offers a radiotelegraph service between New York and Rome.
That direct radiotelegraph circuit is operated by means of both long
and short wave transmitters. During the period April 1, 1936, to
Ma'gch 81, 1937, its maximum speed of transmission eastward was
90 words per minute on high frequency and 38 words per minute on
low frequency although the average operating speed was only 28
words per minute on high frequency and 10 words per minute on
low frequency. In the westward direction, its maximum transmis-
sion speed was 100 words per minute on high frequency and b0
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words per minute on low frequency, as contrasted with an average
operating speed on high frequency of 25 words per minute, and on
low frequency 12 words per minute. RCAC is equipped to transmit
and receive messages to and from Italy, respectively, as fast as its
correspondent in Italy can receive and transmit them.

There are three cable companies offering service between the United
States and Italy. The Western Union Telegraph Co. (hereinafter:
referred to as Western Union) and the Commercial Cable Co. (here-
inafter referred to as Commercial Cable) operate cables between the
United States and the Azores where they connect with a cable of the
Italian cable company, Italcable, which is operated between the-
Azores and Italy. The combined operating speed of the Western:
Union cables is approximately 110 words per minute in each direction.
Commercial Cable uses one channel for its Italian traffic with am
operating speed of about 40 words per minute in each direction and
could use two additional channels with a combined operating speed
of approximately 70 words per minute in each direction if traffic
demanded additional capacity. Italcable operates a two-channel cable
between the Azores and Italy with a speed of 53 words per minute
in each direction. Cable messages on these circuits require a manual
relay at the Azores, and the through transmission speed between the
United States and Italy is limited to the capacity of the cable be-
tween Italy and the Azores. The French Telegraph Cable Co. (here-
inafter referred to as French Cable) has cables from New York to
Paris at which point messages to Italy are transferred to radio
circuits between Paris and Italy. Its cable capacity for Italian traffic
is 15 to 20 words per minute and the capacities of the radio circuits
beyond Paris vary from 75 to 125 words per minute.

In addition to these normal routes used for the handling of Italiar
traffic, there are alternate routes of the various carriers which might
be used, some of which are cirecuitous and none of which are as direct
as the normal routes. It does not appear that many of the alternate
routes would be economically satisfactory for use over a long period,
although some of the alternate cable routes were in use prior to the
installation of the Italian cable and a witness for Western Union
testified that they would be economically feasible.

The amount of telegraph traffic between the United States and
Italy has decreased consistently from a peak of 14,245,985 words im
1929 to a low of 8,181,770 words in 1936. During the perind from
April 1, 1986 to March 81, 1937, the total traffic handled between the
two countries was 8,297,451 words or a daily average of approxi-
mately 27,658 words. Of that traffic about 1614 percent was within
the urgent and ordinary classifications and could be handled by any
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of the American carriers so far as their facilities extend in a very
short period of time.

The average daily traffic eastbound could be transmitted on the
RCAC circuit alone at an average speed of 28 words per minute in
about 10 hours, and the westbound traffic at an average speed of 25
words per minute in a little more than 7 hours. The available
capacity of the RCAC circuit is, of course, substantially greater than
the average operating speed used in handling the existing traffic of
that carrier. 'The daily eastbound traffic could be handled by the
American cable carriers on the channels assigned to the Italian traffic,
so far as their facilities extend, in less than 2 hours a day, and the
same traffic on the cables of Italcable from the Azores to Italy would
require less than 514 hours. Westbound, the average daily traffic
would require approximately 814 hours on the cables of Italcable and
from the Azores to the United States could be handled in about 114
hours. It is apparent, therefore, that the existing facilities are ample
to adequately handle the available volume of traffic between the
United States and Italy.

The actual speed of service in the case of either radio or cable is
dependent upon the handling by the respective Italian correspondents,
There is evidence that delays of from 9 to 62 minutes occur on traffic
from Italy via Commercial Cable and there is delay of about 2
minutes due to the relay at the Azores on Commercial Cable east-
bound messages. The indication is, however, that the delay on west-
bound messages occurs largely while the messages are in the hands
of the Italian company or the Italian landline system and are mnot
attributable to the handling by the American cable companies. No
accurate estimate of transmission delays and operating speeds can be
made in the absence of evidence as to the speed of handling at the
Italian end of the circuits. Studies introduced by RCAC show an
average transmission time of 14.9 minutes for full rate ondinary
traflic eastward and 86.6 minutes westward. It appears that delivery
of a message from any point in Italy to the United States requires
from 25 to 85 minutes from the time of filing on the Western Union
circuits, as an average on iraffic of all classes. There has been no
complaint from the telegraph using public as to the service available
over the existing systems. The record does not show that the maxi-
mum delay of traffic at peak hours iz such as to detrsct from the
quality of the service offered.

The applicant, with little expense, conld make available sufficient
facilities to institute the service intended. It appears that the equip-
ment and the frequencies with which the proposed cirenit would be
established are adequate to offer & ssidefsctory ssxvice, Xt further
appears that the Italian correspondent is equipped o handle the ap-
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plicant’s traffic. Both of the American radiotelegraph carriers, how-
ever, would operate with the same station of the same correspondent.
There is no evidence that the foreign correspondent would provide
facilities permitting simultaneous operation with competing Ameri-
can circuits, and it is expected that the service from Italy to the
United States would be by means of a forked circuit operated on the
same transmitters of Italo Radio. The Italo Radio circuit is already
forked to other countries and the applicant proposes to fork its
circuit to Rome with its circuits to Vienna and Budapest. A forked
circuit is a circuit operated simultaneously to two or more points of
communication, usually in different countries. When traffic is being
transmitted to one of the points on the forked circuit, no traffic can be
handled to the other points on the circuit at the same time. There-
fore, a forked circuit is not as efficient from a service standpoint as
is a circuit operated to a single point. FEach additional point to
which the circuit is forked further reduces the service efficiency of
the circuit. Moreover, where a circuit is forked for two carriers at
the same locality, each must maintain its receiving station in readi-
ness at all times and thereby is forced to receive transmissions not
intended for it.

There is little basis upon which to contrast the service of the
existing and proposed radiotelegraph circuits in view of the fact that
both would operate with the same facilities of the same correspondent,
although testimony indicates that the existing direct radio service
would be more continuous than that of. the applicant, due to the use
of both long wave and short wave by RCAC, as opposed to the use
of short wave only by the applicant. The applicant believes, how-
ever, that its direct circuit would be superior to the indirect circuits
of the cable companies. Messages handled via the facilities of the
American eable companies require manual reldy at the Azores, and in
some instances a further relay at Malaga, Spain. They are, there-
fore, indirect in both operation and communieation.

Direct circuits are unquestionably of value in making available
continuous and efficient service and in minimizing loss of time and
danger of error. Circuits communicating directly with the country
of destination have the further advantage of eliminating to a large
extent potential administrative or political action by intervening
countries through whose territory indirect circuits pass. Were there
no further consideration, it could be concluded that the desirable
situation would be to have all circuits direct, both from an operating
and a communication standpoint. However, the growth of bothk
cable and radio has been such that there are in existence many cir-
cuite which are indirect in either service or communication, or both.

8P 0.C.
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Cost factors and the efficient utilization of existing plant require
consideration in the regulation of communications sysitems serving
the publie, particularly when it is the duty of the Commission to
maintain reasonable rates. Furthermore, the Commission believes
that, insofar as economic stability permits, both cable and radio are
desirable for the maintenance of continuous and reliable service be-
tween the United States and foreign countries, both media of com-
munication having certain definite physical advantages and
disadvantages.

It is sufficient to say in the present case that, although the cable
circuits are indirect, the record does not show that the service of the
cable companies is in any respect inadequate for traffic of the nature
of that available, or inferior to that of the existing direct radio-
telegraph circuit. Nor does it appear that the proposed service of
the applicant would, in fact, be superior to that of the existing
competing companies.

Reference has been made hereinabove to the fact that the existing
direct radiotelegraph carrier is equipped to transmit messages to
Ttaly as rapidly as Italo Radio can receive them, and to receive
messages from Italy as rapidly as Italo Radio can transmit them.
It is understood that the foreign correspondent does not intend to
increase its present equipment for purposes of handling the traffic
of the applicant. In the absence of added squipment at the foreign
terminal, there is no indication that the national defense would be
enhanced by the proposed operation. It was testified on behalf of
the respondent RCAC, that, in the event of urgent need for addi-
tional facilities as in the case of interruption to the cables, it could
have many additional circuits in operation within & day. The exist-
ing fixed public press circuits of Press Wireless, Inc., between the
United States and Italy, although at present used exclusively for
press traffic, could be operated in the general public service if needed
for purposes of national defense. In addition to the normal routes
of the cable companies there are a number of alternate cable routes
which might be used for Italian traffic. The record indicates that
the applicant itself could open circuits to Rome within a short period
of time. It appears, therefors, that even under the stress of ab-
normal conditions there would be little difficulty in maintaining an
adequate service for the use of the public and the needs of the nationsl
defense.

The Ttalian correspondent of the American cable companies is
Ttalcable, & cable company subsidized by the Italian Government and
operating internationally. This company owns and oontrols Italo
Radio which operates radiotelograph cireuits between Itsly and for-
eign points. These associated companies handle all of the interna-
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tional cable and radiotelegraph communications of Italy. TItalo
Radio is the correspondent of RCAC, and is the proposed corre-
spondent of the applicant. The domestic land line system in Italy
is a government monopoly under the jurisdiction of the Italian Post
Office. Under present practice all unrouted telegraph traffic from
Italy to the United States is sent via the facilities of Italcable,
which company has leased landlines between Rome and other com-~
mercial centers in Italy.

Service between the American cable companies and Italcable is
carried on pursnant to the terms of a contract between the three
companies frequently referred to as the “Tripartite Agreement.”
Under this contract the American companies transfer to Italcable at
the Azores all cable traffic filed with them or their connecting com-
panies destined to Italy. In return, Italcable transfers to Western
Union and Commercial Cable all traffic specifically routed via their
respective lines, and in addition the same proportion of each class of
westbound traffic, unrouted or routed via Italcable destined to North
America, as the total eastbound traffic handed to that company by
each of the American cable companies bears to the combined east-
bound traffic of both of the American cable carriers.

A contract between RCAC and Italo Radio sets forth the condi-
tions under which radiotelegraph communication between the two.
companies is maintained. That agreement provides that RCAC shall
transmit over the circuit operated by the two companies all traffic
within its control destined to Italy or intended for transit through
Ttaly unless otherwise routed by the sender, and reciprocally that
Italo Radio shall transmit over that circuit all traffic within its
control destined to the United States or intended for transit through
the United States unless otherwise routed by the sender.

The proposed service of the applicant is to be controlled by aw
agreement entered into between the applicant and Italo Radio to
become operative 30 days after approval by the Governments of the
United States and Italy. Under the provisions of this contract the:
applicant is to transmit over the proposed circuit all traffic under
its control addressed to Italy or for transit through Italy. In ad-
dition, the applicant agrees to transmit via the proposed circuit all
traffic within its control destined to Albania, Bulgaria, Egypt, Greece,
Palestine, Roumania, Syria, Turkey, and Yugoslavia (hereinafter re-
ferred to as the nine hinterland countries), so long as the applicant
does not operate direct circuits to those countries, and provided that.
the rates payable for forwarding beyond Italy are not in excess of
those obtainable by the applicant on another route. In return, Italo
Radio agrees to note the Mackay via, “Via Italo-Mackay Radio”,
on all traffic received from the applicant addressed to or beyond:
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Italy, and to transmit via the proposed circuit all traffic specifically
routed via that circuit destined to North and Central America, the
West Indies, and certain countries in northern South America.

The contract between Italo Radio and the applicant provides for
the same division of tolls now in effect between the foreign corre-
spondent and RCAC, namely, that the fransmitting station shall
retain 60 percent and the receiving station 40 percent of the toll re-
maining after terminal taxes and other outpayments have been de-
ducted. The balance accruing to the American radiotelegraph
carriers, after computations in accordance with the contracts and
foreign exchange adjustments, would be approximately 7 coents per
{ull rate ordinary word eastward as opposed to a balance of approx-
imately 8 cents for the American cable carriers. Similarly, in the
westward direction, the radiotelegraph ecarriers would receive ap-
proximately 19%% cents per full rate ordinary word and the cable
carriers approximately 22 cents. Eastbound traffic diverted to the
proposed circuit from the cables would, therefore, obtain approxi-
mately 4 cents more per word for the applicant than it now does
for the cable companies while westbound traffic would produce about
214 cents less per word for the applicant than the cable companies
now receive for it. Traffic diverted from the existing direct radio-
telegraph circuit to the proposed direct radiotelegraph circuit would
not alter the total revenue accruing to the American communications
system as a whole.

The annual volume of telegraph trafic between the United States
and Italy and the revenue derived therefrom rose from a total of
4,233,208 words and $618,867 revenue in 1921 to a high point of
14,245,985 words and $946,802 revenue in 1929, Since that year both
the traffic volume and revenue have steadily decreased from year to
year, with the exception of the year 1935 during which there was a
slight increase over the year 1934. The total volume of traffic during
1886 was 8,181,770 words producing a revenue of $444,811, which is
the smallest amount of revenue from Italian traffic of the American
carriers between the years 1920 and 1986. The record does not pro-
vide any basis upon which a substantial increase in this volume of
traffic or revenue may be anticipated.

The applicant estimates that during the first year of operation the
proposed circuit can be expected to handle approximately 180,600
words from the United States to Italy and 81,900 words in the re-
verse direction, which traffic would be expected to produce sbout
$49,000 eastward and $88,000 westward. These estimates were based
2}»@ the experience of the spplicant and its affilliated company,
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The source of the anticipated traffic does not clearly appear. In
accordance with the terms of the “Tripartite Agreement” the facil-
ities of Commercial Cable will remain the normal route for traffic
filed with that company as well as for all unrouted traffic received
by it from its affiliated companies. The applicant, therefore, would
obtain only such eastward traffic as is filed with it or filed with a
connecting carrier specifically routed via the applicant’s proposed
circuit.

Witnesses for the applicant expressed the view that new traffic
could be developed through increased competitive efforts and that
the stimulus of added competition in itself might increase communi-
cation business between the two countries generally. The possibility
that methods of canvassing and other means of developing traffic had
not been fully developed was suggested by the applicant, but exam-
ination of the witnesses of all parties to the proceeding shows that
the existing companies operating between this country and Italy make
use of every known device to develop that traffic, including the
methods which the applicant suggests might be used to develop new
traffic. Judging from the low percentage of the total business handled
by the existing direct radio circuits the applicant concluded that
RCAC has not adequately developed potential radio traffic. The
record shows, however, that the situation between the two countries
is highly competitive, and indicates that the failure of RCAC to
handle a larger percentage of the existing traffic is due to the con-
tractual relationship between the American cable companies and
Italcable, Italcable’s control over Italo Radio, and the practice of the
Italian Administration of sending all unrouted telegraph traffic by
cable, rather than due to any lack of competitive effort on the part
of the present direct radiotelégraph carrier.

It is possible that some new trafic might be developed by the pro-
posed circuit. It is undoubtedly true, however, that a large part of
the traffic would be secured through diversion from the other car-
riers. In connection with the 180,600 words estimated eastward, the
President of the applicant testified that he assumed that traffic was
now probably divided among the different companies. In the absence
of any appreciable amount of new traffic, of course, the business of the
applicant would necessarily come principally through reallocation.
Witnesses for the respondents RCAC and Western Union expressed
the view that diversion from the existing carriers in the field would,
in fact, be the source of traffic for the new circuit.

There can be no doubt that diversion of trafiic from the existing
carriers would decrease their revenues. During the years 1984-36
the revenue from Italian trafic of Western Union constituted approx-
imately 8.9 percent of its total international revenue; that of Com-
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mercial Cable approximately 4 percent of its total international
revenue; and that of RCAC about 1 percent of its total international
revenue. Although the record does not show that a partial diversion
of the Italian traffic of any of the carriers would seriously impair
its ability to serve the public or to continue as a competing factor
in the Italian field, it is apparent that the traffic of those companies
would be affected. Witnesses for the respondents testified that under
existing conditions a decrease in their revenues would impair their
ability to serve the public. Similar reallocations of traffic and revenue
in respect to a number of countries which the applicant has indieated
a desire to serve might well detract from the service of the other
carriers individually or as a whole.

The Commission does not believe that a resulting diversion of
traffic from existing carriers to a new carrier, in itself, determines
whether operation of a new circuit would serve the public interest,
convenience, or necessity. It is important to consider, however, the
offect of such a reallocation. Traffic and revenue available for the
American carriers must determine to a large extent the desirability of
competition ag to any foreign country. If the traffic and revenue are
gufficient to support the entry of a new carrier, and to justify addi-
tional competition, sound communication policy would usually indi-
cate that additional competition should be fostered. On the other
hand, if there is a small amount of traffic and revenue involved, and if
the needs of the public are being satisfactorily met, the entrance of
additional competition into that field may adversely affect the ability
of all of the companies to. serve the public. It must be borne in mind
that the preservation of existing facilities which are satisfactorily
serving the public is of primary importance, and that to intensify a
highly competitive situation, not justified by the traffic and revenue
available, may be economically disagtrous to the American communi-
cations system as a whole. The question is not whether added com-
petition would benefit or harm a particular earrier, but rather what
would be its effect upon the service to the publie.

The record befors the Commission does not justify a finding that
the applicant would be able to develop any substantial amount of
new business; nor does it show that the realiocation of the existing
traffic or the increased competition would confer any benefits upon the
public generally unless it be assumed that the erestion of additional
competitive facilities, in iteelf, ie & public benefit. = .

The applicant intends to offexr the ssmse olasses of service as are
now available over existing circuits at the -ssxae vetes! It does not
propose to offer new clasees of .sarvice; nor does: it appeer that the
applicant hag congidered s reduction.of ¥aies. T4 is suggested that the
effect of the added ecompstition would be-to:peenre e Jower:rete and
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the applicant contends that the stimulus to be found therein might
achieve that effect. The respondents feel, however, that the diversion
of traffic from the carriers now in the field would result in those
.carriers obtaining less revenue and would consequently tend to delay
the time when a reduction in rates might be possible.

It is true, as applicant points out, that there is but one direct
radiotelegraph carrier offering a general public service between the
United States and Italy. It is also true, however, that there are two
American cable carriers operating between the two countries and
competing effectively against the radiotelegraph carrier for the same
telegraph traffic of the same telegraph-using public. During the
year 1936 Western Union handled 57.5 percent of the total word
traffic between the United States and Italy, and received 54.4 percent
of the total revenue from such traffic. Commercial Cable handled
32 percent of the traffic and received 86.7 percent of the revenue; and
RCAC handled 10.2 percent of the traffic and veceived 8.5 percent
of the revenue. During the years from 1920 through 1936 the same
highly competitive situation is shown, Western Union having handled
56.6 percent of the traffic and having received 65 percent of the rev-
enue; Comrnercial Cable having 30.5 percent of the traffic and 22.9
percent of the revenue; and RCAC having 12.3 percent of the traffic
and. 10.6 percent of the revenue. These figures as well ag the testi-
mony of witnesses on behalf of all parties show the existence of
intense competition for Italian traffic between the thres American
telegraph carriers now in the field.

The Commission is of the opinion that, in considering the element
of competition as it may apply to an application for new facilities for
international communication, it is essential to take into account
competition between all media of rapid communication rather than
considering separately the several individual methods by which
communication is maintained. That view was suggested by the
Commission in Mackay Radio and Telegraph Co., Ino. (Delaware),
2 F. C. C. 592, and was approved by the United States Court of
Appeals for the District of Columbia, upon appeal from that decision,
in Mackay Radio & Telegraph Co., Inc. v. Federal Commurications
Oomunission, 97 F. (2d) 641. There is no sound bagis before this
Commission upon which it can be determined that telegraph by
cable and by radio are not in fact competing services in the inter-
national telegraph field.

The record shows that during the years 1935 and 1936 the cable
carriers operating between this country and foreign points handled
68.5 percent of the total international telegraph traffi¢ on a message
basis and received 72.8 percent of the revenue from such traffic,
while the radiotelegraph carriers handled 81.5 percent of the traffic
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and received 27.2 percent of the revenue. It is clear, therefore, that
cable carriers and radiotelegraph carriers do compete with each other
for the same traffic of the same telegraph-using public, and it is also
evident that such competition is continuous and intense in the inter-
national picture generally.

In addition to the Italian traffic which the applicant estimates it
would receive from ithe operation of the proposed circuit, it anticipates
that it would obtain 72,240 words from the United States through
Ttaly to the nine hinterland countries to which reference has becn
made, and that it would secure 82,760 words from those countries to
the United States. The contract between Italo Radio and the appli-
cant estimates a monthly average of 700 messages from the United
States to the hinterland countries and provides that Italo Radio
may at any time shut down the circuit on 8 months’ advance notice
should that average monthly traffic be less than 700 telegrams during
any period of 6 months.

During the month of March 1937 the total traffic from the United
States to the hinterland countries described, via all routes, was 8,505
messages and during the same period the westbound traffic totaled
7,604 messages. Of the eastbound traffic the applicant handled 352
messages and its affiliated company, Commercial Cable, handled 2,198,
In order to maintain the prescribed average monthly traffic, therefore,
the applicant must develop approximately twice the amount of traffic
to those countries it now obtains. A. witness for Commercial Cable
testified, however, that it would divert a sufficient amount of traffic
from its lines to the applicant’s circuit to enable the applicant to
meet its obligation in this respect, in the event that the traffic de-
veloped is not sufficient.

The situation presented by this contractual provision governing
the routing of transit traffic to the nine hinterland countries is un-
usual in that the necessary outpayments on this routing would result
in the applicant handling the eastward traffic to several countries at
& substantial loss to itself. On eastward traffic to Albania the appli-
cant would receive 6.64 cents per full rate ordinary word; to Bul-
garia, 5.98 cents; to Roumania, 5.98 cents; to Greece, 7.08 cents; to
Turkey, 8.48 cents; to Yugoslavia, 7.9 cents. On traffic to Egypt the
‘applicant would lose 10.23 cents; to Pslestine it would lose 13.08
cents; and on traffic to Syris, it would lose 18.08 cents. Traffic to
the hinterland countries diverted from Commercial Cable to the
applicant would result in the system of which these companies are
& part receiving revenue of from 8 to 18 cents less per full rate
rdinary word than the same traffic would return to the system via
Gomanenoiad Cable. The applicant contends, however, that such
losses would be compensated for by the imeressed amount of return
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traffic from those points which would be obtained by the new circuit.
The record does not support this contention.

The applicant expresses the view that any small sacrifice in rev-
enue resulting from a diversion of the hinterland traffic to it from
Commercial Cable is justified and would, in fact, be relatively unim-
portant in comparison to the advantages the applicant’s system as a
whole could derive from the proposed circuit. It considers the
proposed circuit essential to itself and to its affiliated companies, in
order that the applicant and the system of which it is a part may
continue to serve the public as competing factors in international
communications.

The Mackay Radio and Telegraph Companies of Delaware and
California, operated together, have radio circuits between the
United States and points in Asia, the Pacific Islands, Europe, the
‘West Indies, Central and South America. These radio companies
received 2.9 percent of the total revenue from international telegraph
traffic of the American carriers during 1936. Commercial Cable, an
affiliated cable company, operates cables between the United States
and Eurcpe and received. 18.8 percent of the 1936 revenue. Another
affiliated cable company, The Commercial Pacific Cable Co., operates
a cable between the United States, the Pacific Islands, and Asia, and
during 1936 received 3.5 percent of the total international revenusé.
A parent corporation, “The Mackay Companies,” owns either di-
rectly or indirectly the Mackay radio companies, Commercial Cable,
and the Postal Telegraph land-line system. It also has a 25 percent
interest in the Commercial Pacific Cable Co. It is, in turn, owned
by the Postal Telegraph and Cable Corporation, legal control of
which is in the hands of trustees, it being the subject of reorganiza-
tion proceedings under section 77-B .of the Bankruptey Act. All of
the common stock of the Postal Telegraph and Cable Corporation is
owned by the International Telephone and Telegraph Corporation,
which also owns All America Cable, Inc., a company operating
cables between the United States and points in the West Indies,
Central, and South America. This company received 19.4 percent
of the total revenue from international telegraph traffic of the
American carriers during 1936.

The operating companies referred to are operated as a coordinated
eommunications system and are advertised as “The International
System.” The companies comprising this system handled 38 per-
cent of the total international telegraph traffic to and from: the
United States during 1986 and received approximately 44 percent
of the revenue from such trafic. It must be concluded that the
record does not support the position of the applicant that the pro-
posed” circuit is necessary to the continued public service of ‘that
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system. In respect to the Italian traffic alone it has been noted here-
inabove that Commercial Cable during 1936 handled 82 percent of
the total traffic between the United States and Italy and received
86.7 percent of the revenue from such traffic,

In respect to the applicant itself, the proposed circuit would un-
doubtedly be of value in its endeavor to extend its Tadiotelegraph
system between the United States and Europe. Witnesses for the
applicant testified that in their opinion a denial of the present appli-
cations would endanger the investment of Mackay in its radio-
telegraph service. It appears, however, that during the period
immediately prior to the hearing in this matter the applicant had
been operating its radiotelegraph system at a profit, and the record
does not show that the proposed circuit is necessary to the continued
existence and public service of the applicant as a competing factor in
international communications.

CONCLUSIONS

Upon careful consideration of the facts presented in this proceed-
ing, the Commission concludes that the existing cable and radio-
telegraph facilities between the United States and Italy are adequate
to handle the existing traffic and any increase in the traffic between
the two countries that can reasonably be anticipated. The applicant
does not propose to lower the existing rates or to offer new classes
of service, but proposes to render a service similar to that now avail-
able to the public over existing routes. There has been no complaint
from.the public as to the service now available to it by means of
existing systems. It does not appear that the proposed service of
the applicant would be superior to the service of the existing car-
riers, or that the effect of the proposed operation would be to im-
prove the existing service. Nor does it appear that the needs of
the national defense would be better met by the addition of the
proposed cireuit. The record does not provide any sound basis upon
which' it may be determined that any substantisl increase in the
traffic betweer. the United States and Italy will occur through the
proposed operation or that the added facilities will create new traffic,
The traffic and revenue secured by the applicant would for the most
part come through diversion from and at the expense of the carriers
now in the field. 'There iz at the present time keen competition for
the Italian traffic between American carriers. The trafic and rev-
enue available do pot justidy intensifying the existing competitive
gituation or the resulting restlocation in view of the other facis of
this case. Under the provisions of the agreement between the ap-
plicant and its foreign cortespondent, traffic from the United States
to Egypt, Palestine, and Syria, handled via the proposed cireuit,
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would be carried by the applicant at a substantial loss to itself, and
traffic to all of the hinterland countries referred to hereinabove
would produce less revenue for the applicant’s system than the same
traffic would produce if handled via the facilities of the Commercial
Cable Company. The proposed circuit has not been shown to be
necessary to the continued existence and public service of the appli-
cant or its affiliated companies as competing factors in international
communications.

In the light of the foregoing facts and of the entire record in this
proceeding, the Commission concludes that public interest, conven-
ience, or necessity will not be served by the granting of these
applications.

ORDER

It is ordered that the applications of Mackay Radio and Telegraph
Company, Inc. (Delaware), for modification of the fixed public
service licenses of point-to-point telegraph stations WJD, WDU,
WMK, and WID, to add Rome, Italy, as a primary point of communi.
cation be, and they are hereby, denied.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasmiNgTon, D. C.

In the Matter of
Saur River Varrey BroapcasiiNg
Co., INo.;! Docger No. 5054
Puoenix, Ariz.

For Modification of License.

September 16, 1939

Philip @. Loucks and Arthur W. Scharfeld on behalf of the ap-
plicant; Lowis @ Caldwell, Reed T. Rollo, and Donald C. Beelar,
and Ben 8. Fisher and John W. Kendall on behalf of Station KOAC;
and Jokn W. Guider, Duke M. Patrick and Karl A. Smith on behalf
of Station KFYR.

Prorosep Finvivas or Facr axnp CowcrusioNs or THE CoMMISSION
FINDINGS OF FACT

1. This proceeding arose upon the application of the Salt River
Valley Broadcasting Co., licenses of Station KOY, Phoenix, Arizons,
for modification of license to change the frequency assignment of
Station KQY, which is licensed for operation with 1 kilowatt power,
from 1390 to 550 kilocycles. Not being satisfied from examination
of the application that the granting thereof would serve public in-
terest, convenience and necessity, the Commission designated the
matter for hearing. The hearing was held April 20, 1888, pursuant
to the notice thereof which was served upon the applicant and upon
licensees of stations licensed to operate on the frequency of bSO
kilocycles as respondents. Thereafter, the examiner who conducted
the hearing submitted a report with a recommendation that the ap-
plication be granted. Eszceptions and a request for oral argument
were filed in behalf of Oregon State Agricultural College {KOACQC),
a respondent. Oral argument was heard November 10, 1938. A
petition of the respondent filed November 18, 1988, to reopen the
hearing wag denied December 12, 1988, but later upon further con-
sideration the order of December 12, 1988, was set aside and the hear-

1 8ce Upinfon and Final Order of the Commission, 8 ¥ C. C. 29,
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ing reopened. Upon consideration of a motion of the applicant for
clarification of issues and the statement of counsel for respondent
that it desired to be heard only upon the issues relating to interfer-
ence, together with the extent of, and effect upon, the service area of
Station KOAC, the Commission ordered that the further hearing be
limited to the third issue of the original notice, which was to deter-
mine whether the interests of Stations KOAC and KTSA may be
adversely affected by reason of interference.

2. The Salt River Valley Broadcasting Co., Inc., applicant herein,
is duly licensed to operate Station KOY. It has invested in excess
of $86,000 in reconstruction of KOY since acquiring the station in
November 1936, and is qualified to make such changes and improve-
ments as may be necessary for operation of the station under a
license with the modification in terms requested in the instant
application.

3. Phoenix, Arizona, the city in which applicant’s station is located
and the center of the area served by it, has a population of 48,118.
It is the capital and largest city of the State. The surrounding area
has extensive agricultural resources which contribute to packing,
trade, and shipping activities of the city. The latest available sta-
tistics of business in Phoenix show 1,083 retail stores having annual
sales of approximately $85,000,000 and 201 wholesale establishments
with annual sales of approximately $46,900,000.

4. The only radiobroadcast service of primary signal quality
available in the community or its surrounding area is that provided
by applicant’s Station KOY and Station KTAR, both of which
operate with 1 kilowatt power. Station KOY is affiliated with the
network of the Columbia Broadcasting System and KTAR with the
National Broadeasting Co. In this proeeeding the licensee of KOY
gooks & change from the relatively high frequency of 1390 fo 550
kilocycles in order to improve its signal strength in its present service
area and extend its service to outlying areas. This change to 550 kilo-
cycles would give Station KOY a frequency comparable in transmis-
sion characteristics to that of Station XTAR, which is licensed to
operate on the frequency of 620 kilocycles.

5. The programs of KOY, which are on the air 171, hours each
weekday and 16 hours on Sundays, include material from the Colum-
bia Network and World Transcription Library Service, together
with entertainment, news and educational materials from local
sources. App’rommately ons-third of the station’s time is commercial
and the balance sustdining. Gross income from operation for 1t
month prior to the hearing was $9,855.99, and cost of operation was
$0,258.08; leaving a net profit of $579.93.
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6. Examination of the evidence regarding the probable effect of
operation of Station KOY upon the frequency of 550 kilocycles
shows that this change would improve the signal of the station in the
areas which it now serves and that the service of the station would
be extended to an area substantially larger than that now served.

7. The nighttime service of the station would be extended from an
area of 3,000 square miles, defined by its 1.0 millivolt-per-meter
field strength contour, to an area of 8,225 square miles, which would
be included within its 1.75 millivolt-per-meter field strength contour.
The rural population included within its present service area is
80,100 as against a rural population of 70,900 included within the
projected new service area. The urban population served in either
case would be 55,500.

8. The daytime service area of KOY would be enlarged by the
proposed change approximately 800 percent, and this extension of
service would include an area having a population approximately
190 percent greater than that within the present service area of the
station.

9. Operation of Station KOY upon the frequency of 550 kilocycles,
as proposed herein, will not result in an increase of objectionable
interference to the service of Station KOAC. Such interference to
the signal of KOAC as might be received from KOY would not
extend within the limits of interference caused by the operation of
Station KFYR, 1,100 miles distant. The latter station has a 704-foot
vertical radiator capable of providing a radiating efficiency equal to
225 millivolts per meter at 1 mile for 1 kilowatt.

10. The proposed change in the frequency assignment of KOY
would not cause an increase in interference to KTSA, that station
being located nearer to KSD, St. Louis, than to KOY and being
subject to interference restricting its service to areas within any
limitation it might otherwise receive from KOQOY.

11. There is a pending application for 5 kilowatts power nighttime
upon the frequency of 550 kilocycles, filed by the licensee of Station
KEYR. The evidence in this record with respect to interference
problems relating to that application and the instant application is
adequate to show the probable result of the granting of either or
both applications.. Exsmination of this evidence shows no substan-
tial conflict between the $ applications. Sinoce the EFYR spplica-
tion is the only ‘app;lieg.tiqu now pending which l.ppeamd to be in
conflict when the, instant, case was heerd, there is no necessity for
deferring action in this.cese.in . aceordance with the announcement
Of July 5, 1939, BT £ VRS PR T BCI oY
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CONCLUSIONS

1. The granting of the instant application would improve the
signal strength of Station KQY in areas now served by the station
and extend its service to a substantially larger area and greater
population than that now served by the station.

2. Operation of Station KOY under the proposed new conditions
would not cause an increase in objectionable interference within
existing good service areas of any other station or stations.

8. The granting of the application would serve public interest,
convenience and necessity.

The proposed findings of fact and conclusions of the Commission
were adopted as the “Findings of Fact and Conclusions of the Com-
mission” on March 14, 1940.

March 14, 1940
OrixtoN AND Frvar OrpERr 2

By tae Commissron (Case aNp Payne, CoMMISSIONERS, NOT PARTICI-
PATING) :

This proceeding arose upon the application of the Salt River
Valley Broadcasting Co., licensee of Station KOY, Phoenix, Arizona,
for modification of license to change that station’s frequency assign-
ment from 1390 to 550 kilocycles, the authorized power to remain at
1 kilowatt. Not being satisfied from an examination of the applica-
tion that the granting thereof would serve public interest, conveni-
ence or necessity, the Commission designated the matter for hearing.
The hearing was held on April 20, 1938, pursuant to the notice
thereof which was served upon the.applicant and upon licensees of
stations licensed to operate on the frequency of 550 kilocycles s
respondents. Thereafter, the examiner who conducted:the. hearing
submitted a report with a recommendation that the application be
granted. Exceptions and s request for oral argument were filed in
behalf of Oregon State Agricultural College (KOAC), a respondent.
Oral argument was heard November 10, 1938, A petition of the
same respondent filed November 18, 1988 to reopen the hearing was
denied December 12, 1938, but later, upon further consideration, the
order of December 12, 1988 was set aside and the hearing reopened.
Upon consideration of a motion of the applicant for elarification of
issues and the statement of counsel for the respondent that it de-
gired to be heard only upon the issues relating to interference, to-

* Petitlon for rohearing and refuest for special relief filed by Oregon State Agricuitursl
College (KOAC) dismissed by the Commission on June 4, 1940,
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gether with the extent of, and effect upon, the service area of Station
KOAC, the Commission ordered that the further hearing be limited
to the third issue of the original notice, which was to determine
whether the interests of Stations KOAC and KTSA might be ad-
versely affected by reason of interference. The further hearing was
held beginning May 12, 1989. Thereafter proposed findings were
filed by the applicant and by the Oregon State Agricultural College.
The Commission on September 16, 1939, issued proposed findings of
fact and conclusions looking toward the granting of the application.
Exceptions thereto were filed on behalf of Oregon State Agricultural
College, and at its request oral argument was held on November 2,
1939.

A careful review of the exceptions filed by the intervener and of
the contentions of any merit made in the briefs and upon the oral
argument reveals that the only issue remaining for our consideration
is that of interference to nighttime service and that this issue resolves
itself solely into questions of fact.

Counsel for Station KOAC urge that if the application is granted,
the increase in night coverage of KOY will be confined to but a small
area because it will be limited by KTSA to its 8.24 millivolt-per-
meter contour, and that Station KOAC will be restricted by KOY in
its nighttime service to the 8.5 millivolt-per-meter contour and thus
deprived of 70 percent of its listeners. It is further argued that
Station KOAC now renders interference-free service bsyond its 2
millivolt-per-meter contour and that in view of its status as an edu-
cational State-owned, noncoramercial station it should not have its
present service area reduced by a grant of the application. The
conclusion is put forward, therefore, that the proposed findings on
the interference to KOAC and XOY are not warranted by the evi-
dence and that the application should be denied.

It is admitted that the daytime coverage of the applicant station
will be greatly enlarged by granting its request, and it is also con.
ceded that some enlargement of night service will result. In view of
these facts, without inquiring further into the extent of the latter
erilargemmit, it ie seen that the argument on behslf of the Oregon
State Agrieultural College must fall unless the facts show that
there will be some additional curtailment of its station’s service, In
dur view of the case, the security of the intervener’s position depends,
therefore, upon the validity of proposed finding number nine, which
was worded as follows:

Operation of Station KOY tion the frequency of 550 kilocycles, ns proposed
herein, will ot result in an iporease of objectionable interference to the service
of Station KOAC. Such interference te the signal of KOAC as might be re-
ceived from KOY would not extend within the Hmits of interference caused
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by the operation of Station KFYR, 1,100 miles distant. The latter station
has a T04-foot vertical radiator capable of providing a radiating efficiency equal
to 225 millivolts per meter at 1 mile for 1 kilowatt.

In the course of the two hearings the testimony of six engineers
was offered on the two questions covered by this finding. Their
estimates of the interference which would be caused by KOY to
KOAC varied considerably, ranging from the 8.52 millivolt-per-
meter contour to the .69 millivolt-per-meter contour. A similar
conflict appears in the evidence of the present interference-free
service area of KOAC. At both hearings Commission engineers,
relying on the second hour curve in the Commission’s allocation
survey data, testified that the limitation to KOAC caused by KOY
operating as proposed would be in the vicinity of the 1 millivolt-
per-meter contour and that this was no greater than KOAC was
now restricted. It is urged that such testimony must be disregarded
in the face of different results based upon recorded measurements
offered in evidence by witnesses for the intervener tending to show
that a greater limitation would result.

The Commission’s present Standards of Good Engineering Prac-
tice (effective August 1, 1939) deal explicitly with the point raised
by the intervener. They provide as follows:

The existence or absence of objectionable interference from stations on the
same or adjacent channels shall be determined by one of the following methods:

(a¢) By actual measurements made according to the method heréafter
described ; or, in the absence of such measurements:

(b) By reference to the propagation curves in Figures 1 and 2, or

(¢) By reference to the distance tables set forth in tables VI, -VIL, and VIIL

The existence or absence of objectionable interference may be proved by
field intensity mesasurements or recordings made with suitable apparatus, duly
calibrated, * * *

These curves are based op extensive measurements of.the sky wave pro-

duced by broadeasting stations and shall be copsidered as accurate in all cases
unless proof to the eontrary is supplied Such proof must be based on fleld
intensity measurements taken in accordance with requirements set out in Annex
IIX and must show what condition prevails that causes the signal to depart
from the average.
Annex IIT sets out in detajl the conditions considered essential to
accuracy, including methods and scope of data. While the formal
adoption of these Standards and their official effective date is rela-
tively recent, the policy expressed in them is of some years’ standing
and has been made clear to the broadcasting industry and particu-
larly to its technical experts.

The Commission’s curves are based upon averages arrived at by
careful actual measurement of a great number of signals in all por-

8F.C.C.
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tions of the country and over a long period of time. Their accuracy
as reflecting the average situation has been confirmed many times
and now is well established. Even more important, although based
on averages, their applicability in specific cases has rarely been op-
posed, in view of the diverse conditions (e. ¢. seasons, sun spot
cycles) taken into account in the figures on which they are based,
which conditions are not reflected in a limited set of measurements.
Enough has been said to indicate the basis for declining to accept
results inconsistent with the curves unless scrupulous attention is
given to employing accurate methods of measurement and to obtain-
ing sufficient data upon which to base a conclusion. Under this
criterion the engineering evidence offered by the intervener in regard
to the question of interference has been found wanting.

One of the intervener’s witnesses testified that KOAC would be
limited “at least” to its 8.52 millivolt-per-meter contour. The evi-
dence shows, however, and we find, that the methods of measure-
ment employed by this witness were not in accordance with accept-
able engineering practice and further that there is grave doubt about
the accuracy of the calibration of the instruments used. Two other
engineers testified for the intervener by deposition. Their testimony
shows, however, that neither had collected enough data to support
adequately the conclusions reached. It is not without significance
that one of these expressed the opinion that the limitation on KOAC
would be at the 2.4 millivolt-per-meter contour, which limitation
would not exceed that specified for stations of this class in the Com-
mission’s Rules and Regulations. Stations in this category are
normally protected to the 2.5 millivolt-per-meter contour. The
theoretical separation required by the Standards for this class of
operation ig 785 miles. The actual distance here involved is 977
miles. Under all the circumstances, as between the intervener’s evi-
dence and the average curve, the latter must be accepted. Further-
more, the evidence based on the curve is supported by the testimony
of an engineering witness for the applicant who testified that the
interferencs line would be approximately the 0.99 millivoli-per-meter
contour. 'We conclude, therefore, that finding No. 9 must stand.

If, in the actmal operstion of KQY, objectionable interference
should develop as to the present sexvice area of KOAQ, the Com-
mission will enter an order requiring appropriate protection,

These conclusions maks it unsecessary te-consider the other con-
tentions made. The exceptions are thd and the proposed
findings of fact and eone}uamns must, ﬁt.mﬂ. TR
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ORDER

The Commission having considered the entire record in the light
of its Proposed Findings of Fact and Conclusions, the exceptions
filed on behalf of the Oregon State Agricultural College and the
exceptions and oral argument on behalf of the applicant and the
Oregon State Agricultural College, and being fully advised in the
premises; .

It is ordered that the proposed findings of fact and conclusions
of the Commission dated September 16, 1989, be, and the same are
hereby made final; and

It is further ordered that the application be, and it is hereby,
granted.

8§F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasmiNgTON, D. C.

In the Matter of *
RevocaTION OF STATION LICENSE OF STATION ||y .
ocker No. 5795
WSAL,

Sarissury, Mbp.
February 15, 1940

William L. Marbury, J7., on behalf of the respondent; Gevrge B.
Porter, on behalf of the Commission.

Prorosep Finpines or Facr axp Concrusions or e CoMMISSION
FINDINGS OF FAOT

1. The Commission issued its Order on the 24th day of October,
1989, effective at 8 a. m., E. S. T., November 13, 1939, revoking the
license of Frank M. Stearns to operate Broadcast Station WSAL,
Salisbury, Md. Thereupon, Frank M. Stearns requested a hearing in
accordance with the provisions of section 812 (a) of the Communica-
tions Act of 1934 and section 1.401 of the Commission’s Rules of
Practice and Procedure. The Commission, by Order issued on the
14th day of November, 1939, designated Commissioner Thad H.
Brown to conduct a hearing upon the revocation order, and author-
ized Commissioner Brown to fix the time and place thereof. By
order of the designated Commissioner, dated December 5, 1989,
hearings were held commencing on the 18th day of December, 1989,
at the offices of the Federal Communications Commission in Wash-
ington, D. C. These hearings continued through December 21, 1939,
and were resumed on the 3rd, 4th, 11th, 12th and 18th of January,
1940, and adjourned on January 22, 1940.

2. The order of revocation contained a statement of the grounds
and reasons for such proposed revocation, including the following:
That—

Frank M. Stearns in the original application for comsiruction permit and sta-
tion license, and at the hearing thereon, made false and fraudulent statements
and representations, and failed to make full disclosure to the Commigaton, con-
cerning the financing of atation consttmetion, the equipment to be used therein,
and the ownership, management, and control thereof, in violation of the provi-

slons of the Communications Acet of 1084, as amended, and the Rules and
Regulations of the Commission * * =%

1 8ee Finzl Order of the Commission, 8 ¥. Q. C. 87.
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8. Frank M. Stearns originally applied January 18, 1987, for a
construction permit for a radiobroadcast station to be situated in the
city of Salisbury, Md. This application was subscribed and sworn
to before a notary of the District of Columbia by the applicant.
Relying upon the information submitted in the application and upon
his sworn testimony submitted at a hearing upon the application
held April 26, 1987, the application was granted (4 F. C. C. 389,
July 2, 1937). The call letters WSAL were assigned and a license
issued on January 18, 1938. The station is at present operating
pending final order of the Commission in the instant proceedings.

4, The original application for a comnstruction permit for a new
station in Salisbury, sworn to by Frank M. Stearns, stated that
Frank M. Stearns, a resident of Salisbury, Md., was to be the owner
of the proposed station, that he had ten thousand dollars in cash
with no liabilities and that applicant proposed to use certain equip-
ment, a description of which was on file with the Commission. At
the hearing the applicant therein submitted, by way of exhibit, his
financial statement, as follows:

Cash (Union Trust) $300

Cash (in trust under contract for this specific purpose and
no other) 10, 000
Cash (American Security & Trust) 1,300
Cash (Perpetual Building & Loan) 500
Mortgage, 8 percent 4, 500
Stock, B & L 1, 400
Stock, B & L. 40
18, 040

In addition an exhibit was submitted, being a copy of an agree-
ment dated April 24, 1937, which according to its terms indicated that
said Stearns had deposited with one Glenn D. Gillett, a radio en-
gineer, $10,000 in cash to be held in trust for the purpose of con-
structing the proposed station. This item is referred to in the
financial statement (swpra) whers it appears as item 2.

5. The Commission now finds that Frank M. Stearns did not have
$10,000 in cash with no liabilities as sworn to in his original appli-
cation s nor, at the time his financial statement and subsequent testi-
mony was submitted at the hearing did he have $1,800 in the
American Security and Trust Co.; nor $500 in the Perpetual
Building and Loan; nor $10,000 cash of his deposited in trust; nor
any interest in a mortgage for $4,500 at 8 percent; nor stock valued
at $1,400. The applicant did have stock valued at $40 and a share in
a joint account of $300. Frank M. Stearns further at that hearing
testified that his attorney and engineer had already been paid for
their servieces. The Cormission finds that neither the engineer nor
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the attorney had been paid. The attorney’s fees were not paid until
around September 19389 and the engineer was not paid.

6. Station WSAL has been operating in Salisbury, Md., since
January 1988. It has provided entertainment for the listeners in
the area served. It has cooperated with officers of the municipality
and the various civie, religious, and fraternal organizations. Time
has been furnished free of charge for safety, fire prevention, Boy
Scout, high school, local history, and other programs of civic and
educational nature.

4. The order of revocation entered by the Commission on October
94 and hereinabove referred to also set forth as a reason for such
order “that rights granted to the said Frank M. Stearns in and by
the terms of said station license have, without the consent in writing
of this Commission, been by him transferred, assigned or otherwise
disposed of in violation of the provisions of said license and contrary
to the terms of section 810 (b) of the Communications Act of 1934 as
amended.” Considerable evidence was produced in this record in-
cluding two contracts and chattel mortgages, each of the latter in
the amount of $25,000, entered into between the licensee and one
Glenn D. Gillett, and involving the question of control. Incidents
were brought out wherein said Gillett did exercise a degree of super-
vision and control over the station’s operation.

However, in our view of this case it becomes unnecessary to pass
upon the question of law raised by the evidence relative to the ques-
tion of control. Where, as here, a license is obtained as a direct
result of false statements and representations under oath, involving
among other things an applicant’s financial responsibility, and made
to the Commission in the application itself as well as in the evidence
submitted at public hearing in support thereof, the Commission has
only one course of action and that is to make final its order of revoca-
tion upon that ground alone. The Commission is specifically em-
powered by section 812 (a) to revoke a license “for false statements
either in the application or in the statement of fact which may be
required by section 808 hereof or because of conditions revealed by
such statements of fact as may be required from time to time which
would warrant the Commission in refusing to grant a license on an
original application.” If the real facts had been known to the Com-
mission with respect to applicant’s finances the Commission could
not have legally authorized the issuance of a license to an applicant
who at best had available to him not to exceed $840. (See secs. 308
(b) and 819 (a), Communjcations Act of 1984, as amended.) ’
. Any contention that satisfactory service has been rendered and
that the community in question would be without service in the future
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is not controlling in this case. However important the present serv-
ice is, the Commission cannot escape the responsibility fixed by stat-
ute to ascertain the qualifications of applicants by considering
truthful statements and to act accordingly in the granting or refusal
of licenses. In requiring that applicants for licenses be found
legally, technically, financially and otherwise qualified, Congress
recognized that communities will be better served by those who
truthfully show themselves to be qualified in all such respects than
by persons who are willing to be used as mere figureheads for others
who for reasons best known to themselves desire to conceal their
interest.
CONCLUSIONS

1. The applicant for a permit to construct and operate Broadcast
Station WSAL made false statements under oath both in the original
application and at the hearing thereon. Many of such statements
involve matters of fact concerning the applicant’s financial qualifica-
tions which, if the truth had been revealed, would have shown ap-
plicant not financially qualified and would have compelled the
Commission to refuse to grant the license upon the original applica-
tion (secs. 812 (a), 808 (b) and 319 (a), Communications Act of
1984, ag amended).

2. The revocation order heretofore entered in this matter on the
24th day of October, 1989, should be affirmed.

Decided March 28, 1940
ORDER

The Federal Communications Commission, sitting in general ses-
sion on the 28th day of March 1940, and having under consideration
the proceedings relative to its order entered October 24, 1939, effec-
tive at 8 a. m., E. 8. T., November 13, 1989, revoking the license of
Frank M. Stearns to operate radiobroadcast station WSAL, Salis-
bury Md.; and

It appearing that the proposed findings of fact and conclusions
of the Commission made and entered herein, and finding that the
said order of revocation should be affirmed, may not fully and ade-
quately reflect certain pertinent facts and circumstances surrounding
the application for construction permit to establish the station in
question; and

It appearing from respondent’s exceptions to the proposed find-
ings of fact and conclusions of the Commission, and from oral argu-
ment thereon presented March 28, 1940, that it would be appropriate
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for the Commission in its final order herein to make additional and
supplemental findings in the matter;

Now, therefore, it is ordered that the said proposed findings of
fact in this matter be, and they are hereby, supplemented in the
following particulars:

In the preparation, filing and prosecution of his application for
construction permit to establish this station, respondent herein was
entirely unfamiliar with the procedure and requirements of the Com-
mission. It was due to the suggestion, and in fact the solicitation,
of his counsel that respondent submitted the application to the Com-
mission, (@) having first notified counsel that he did not have the
funds with which to undertake the construction necessary, and (&)
having received definite assurance that cash in the amount of $10,000
would be made available to him for the purpose. The application
itself was prepared in the office of counsel and executed by respondent
without full knowledge of the true import of the information sup-
plied the Commission therein. The testimony given at the hearing
by respondent, for the most part, conformed to a statement of ques-
tions and answers prepared by counsel.

‘While respondent did not personally have the $10,000 trust deposit
shown in his financial statement, his wife did possess the majority
of the remaining items of cash and securities, so that as to such
remaining items he may be said to have held a color of interest.

Since the $10,000 item was deposited in the special account of
respondent’s engineer, under the provisions of the contract of April
24, 1937, such engineer could have looked to the account for payment
of any engineering fees.

Accordingly, it is ordered that the proposed findings as herein
supplemented and modified, be, and the same are hereby, adopted as
the findings and conclusions of the Commission, and that

- The order aforementioned, dated October 24, 1939, revoking the
license of Radio Station WSAL, be, and the same is hereby, affirmed
and made final, effective at 8 a. m., E. S. T, on the 31st day, of
March, 1940.
‘ 8F.0.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

Wasamneron, D. C.
In the Matter of*
WCOL, Ixc.,
Corumeus, O=IO.
For Construction Permit.

Fne No. B2-P-2508

Decided March 29, 1940
Deciston axp Orozr ox PerrrioNn ror REHEARING

On October 10, 1939, the Commission granted without hearing the
application of WCOL, Inc., Columbus, Ohio, for construction per-
mit to use the frequency 1200 kilocycles and increase power from
100 to 250 watts, unlimited time. WCOL now operates on 1210
kilocycles with 100 watts power, unlimited time.

On October 30, 1939, the Seripps-Howard Radio, Inc., licensee
of Station WCPO, filed a petition for hearing or rehearing request-
ing the Commission to set aside its action of October 10, 1939, and
designate the application of Station WCOL for hearing.

Operating on the frequency 1210 kilocycles in the State of Ohio at
the present time in addition to Station WCOL are WHIZ, Zanes-
ville, 53 miles from Columbus, using 100 watts power, unlimited
time; WLOK, Lima, 79 miles from Columbus, using 100 watts power
daytime only; and WJW, Akron, 109 miles from Columbus, with
250 watts power, unlimited time. Concurrently with its grant of the
‘WCOL application the Commission granted WHIZ authority to in-
crease power to 250 watts, contingent upon the change of frequency
of WCOL: to 1200 kilocycles. Station WLOK has an application
pending to increase power to 250 watts and operate unlimited time.

Already assigned to the frequency of 1200 kilocycles in the State
of Ohio are Stations WIOL, Toledo, Ohio, 120 miles from Colum-
bus, recently granted an increase in power to 250 watts, unlimited
time; WHBC, Canton, Ohio, 102 miles from Columbus, using 250

4 Petition for rehearing filed by Secripps-Howard Radio, Inc. (WCPO) on June 22, 1940,
directed to the granting of the staifon license, denied on July 19, 1940, See Declsion
apd Order on Petition for Rehearing, 8 B, C. C. 178.

Appeal from the grant of the construction permit filed by Scripps-Howard Radio, Inc, on
‘April 1%, 1940, in the United ftates Court of Appeals for the District of Columbia.
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watts power, unlimited time, and WCPO, Cincinnati, 100 miles from
Columbus, using 250 watts, unlimited time.

The petition alleges, among other things, that at the present time
the closest nighttime station to WCPO on the 1200-kilocycle fre-
quency is 155 miles away and uses 100 watts power: that the action
of the Commission with regard to WCOL authorizes the use of 250
watts power by a station 98 miles away; that the required separa-
tion to preserve the service area of WCPO is in excess of 244 miles
for operation by the interfering station using power of 100 watts
and this would be substantially greater with a power of 250 watts;
and that the operation of WCOL during evening hours as author-
ized by the Commission will, therefore, result in real, substantial, and
destructive interference throughout a large portion of the present
coverage area of Station WCPOQ and in all directions from its trans-
mitter ; that (upon information and belief) “according to standards
for the measurement of interference during daytime hours as pro-
mulgated by the Commission, the operation of WCOL: as proposed
will result in destructive interference over a substantial portion of
the coverage area of WCPO, particularly in the direction of Colum-
bus and the present coverage area through which such destructive
interference will take place will be more than 500 square miles with
the complete loss of WCPO’s listening audience in that area”; that
‘by reason of the interference above described, petitioner will be
deprived of revenues, its competitive position impaired and the ares
from which it may draw program talent and program material
materially reduced ; that Station WCPO will be placed in & position
‘where during evening hours it will not adequately cover the metro-
politan district of Cincinnati; that the action of the Commission
in granting the application of WCOL adversely affects it without
notice or hearing and without any advice to it as to the contentions
of WCOL, and the comparative claims of WCOL to the enlargement
of its coverage at the expense of the listening audience of WCPO.

Station WCPO, eperating on 1200 kilocycles, is classified by the
Cotamission as a local or class IV station. The Commission’s Stand-
ards of Godd Engineering Practice concerning Standard Broadeast
Stations contemplate that the nighttime service ares of a class 1V
station extends to the 4 millivolt-per-meter ground . wave contour
(which contour in this case will not extend beyond a few miles from
the transmitter of WCPOQ), and to the 0.5 millivolt-per-meter ground-
wave contour during daytime hours (which contour will extend
approximately 27 miles from the tranamitter). On such local chan-
nels the separation between stations operating on the same frequency
which will ordinarily be required is the distance Decessary in order
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to permit satisfactory daytime service to be rendered. This is due
to the fact that the phenomena of sky wave transmission are such that
the interference at night from a station occurs with maximum inten-
sity at distances of 200 to 400 miles from the transmitter, and a much
lesser amount of interference will result at shorter distances. With
"WCOL operating as at present or as proposed, the sky wave inter-
ference would be expected to delineate the extent of the interference-
free service of WCPO at night originates with stations at
congiderably greater distances from Cincinnati than Columbus, and,
therefore, the operation of WCOL as proposed will not result in
any appreciable increase in the interference to WCPO at night.
Station WCPO renders an intermittent service beyond its 4 milli-
volt-per-meter contour at night and its 0.5 millivolt-per-meter
contour during the day. At night some interference may result to
the intermittent service area of WCPO. During the daytime, inter-
ference will occur to the intermittent service of Station WCPO,
and some interference, as hereinafter set forth, will occur also within
its primary service area, as a result of the operation of WCOL: as
proposed. Under the Commission’s Standards, interference in the
intermittent service area of a class IV station caused by the operation
of a proposed station does not necessarily preclude the establishment
of such proposed station. One of the requisites to a determination
that the establishment of a proposed station causing such interference
is not in the public interest, convenience or necessity is a showing
that 90 percent of the population to which the existing statiom
renders such intermittent service does not receive primary service
from any other station rendering the same general program service.
Such a state of facts is not present in this case. The records of the
Commission indicate that the area wherein WCPO renders inter-
mittent service already receives primary service from Stations WLW,
WCKY, WKRC, and WSAI. DPetitioner’s contentions that “the
operation of WCOL during evening hours as authorized by the Com-
migsion will * * * pesult in real, substantial and destructive
interference throughout a large portion of the present coverage area
of Station WCPO and in all directions from its transmitter”; that
“Station WCPO will be placed in a position where during evening
hours it will not adequately cover the metropolitan district of Cin-
cinnati,” and that “the operation of WCOL. as proposed will result in
destructive interference over a substantial portion of the coverage
area of WCPO, particularly in the direction of Columbus, and the
present coverage area through which such destructive interference
will take place will be more than 500 square miles with the complete
Joss of WCPO’ listening audience in that area” are without merit,
8F.0.C
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Petitioner’s allegations that the grant of increased power to WCOL
adversely affects its interests on an economic basis and that because
of a reduction in its service area there will be a reduction in the area
from which it may draw talent and program material are mere con-
clusions which are unsupported by any allegation of facts from which
such conclusions might reasonably be drawn. It does not follow
from the fact petitioner’s service area will be somewhat restricted
that the increase in power to WCOL would result in such a diminu-
tion of petitioner’s revenues as to seriously impair or destroy its
ability to continue operation of Station WCPO in the public interest.
Nor does it follow from this fact that its ability to procure talent
and program material will be affected. The restriction of its present
service area does not preclude petitioner from drawing its talent and
program material from the same sources as heretofore.

As to petitioner’s contention that it is adversely affected “without
any notice to it or hearing and without any advice to it as to the
contentions of WCOL, the comparative claims of WCOL to the en-
largement of its coverage at the expense of the listening audience of
WCPO, and other material factors affecting the public interest and
WCPO,” the Communications Act of 1934 requires the Commission
to give notice and an opportunity to be heard only to an applicant
prior to denial of his application. There is no requirement in the
act for notice and an opportunity to be heard to others before the
Commission may grant an application for construction permit. If
the Commission can determine after an examination of an application
and all other relevant data that a grant thereof would serve public
interest, convenience, and necessity, it is its duty under the act to
grant the application (sec. 309 (a)). In the instant case, the Com-
mission was able to determine from its examination of the WCOL
application that the granting thereof would serve public interest,
‘convenience, and necessity, and it, therefore, complied with its stat-
utory duty in granting the same.

Petitioner insists, however, that the grant constitutes a modifica-
dion or revoeation in part of its license because part of the area in
which it now renders service will be curtailed, and that the Commis-
sion has no power to do this without giving it notice in writing of
such proposed action and the grounds or reasons therefor, together
with a reasonable opportunity to show cause why such an order of
modification or revocation should not issue. Petitioner’s contention
appears to be based upon a claim that the Act or its license confers
upon it a right to serve a particular number of listeners within »
specified geographical ares. The act is devoid of any suggestion of
guch a right, and the petitioner’s license contains no provigion ex-
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pressly or impliedly authorizing petitioner to serve any particular
portion of the listening public. The petitioner’s license merely
authorizes it to operate transmitting equipment on a specified fre-
quency, power and hours of operation. Consequently, it can hardly
be successfully contended that the grant of an application the effect
of which may be a restriction of petitioner’s service area constitutes
a modification or partial revocation of petitioner’s license. Further-
more, petitioner can hardly contend that it has not been given an op-
portunity to show cause why such action should not be taken. It
had notice of the Commission’s action and has, by filing a petition
for rehearing, attempted to show why the Commission’s order should
not become effective.r The allegations made in such petition fail to
show that the grant of the WCOL application will not serve public
interest, convenience or necessity and consequently no cause has been
shown why the application should not be granted.

On December 22, 1939, WCOL, Inc., Columbus, Ohio, filed its
opposition to the petition of Scripps-Howard Radio, Inc. (WCPO),
for hearing or rehearing. Attached to the applicant’s opposition
is a verified report of a study of interference arising out of the
operation of WCOL on the frequency of 1200 kilocycles, which hag
been prepared by the applicant’s engineers and filed with the
application of WCOL.

Scripps-Howard Radio, Inc., has filed a motion to strike the
“study of interference conditions caused by the operation of WCOL
on 1200 kilocycles at Columbus, Ohio, December 1939,” the basis
for which is its contention that the study contained detailed expert
opinion and a substantial amount of factual data concerning which
WCPO has no information, and the accuracy of which has not been
tested by cross-examination. The factual data submitted by WCOL
are under oath and are attached to its application as a part thereof.
The mere fact that it was submitted after the application was filed
is immaterial. The Commission may consider it just as though such
data were filed simultaneously with the application, or submitted as
a written statement of fact under a request of the Commission made
pursuant to section 308 (b) of the act. In either event, the Commis-
sion may consider such information in determining whether the ap-
plication should be granted or denied, and is under no legal duty to
submit the same to the petitioner for cross-examination. It should
be noted, however, that the opposition with supporting data was
served on petitioner, who had an eopportunity to submit to the Com-
misggion any information it might have to refute any statement,

1 The Commission on October 24, 1939, upon petitioner's motion, stayed the issuance of
congtruotion permit to WCOL pending determination of this petition for hearing or
rehearing.
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factual or otherwise, made by the applicant. No such information
has been filed with the Commission to date, nor are any facts alleged
in the petitioner’s motion to strike refuting the factual data sub-
mitted by WCOOL or questioning the accuracy of such facts. Peti-
tioner has made no request of the Commission for additional time
within which to make its own study or submit any factual data in
opposition to that submitted by the applicant. Our own study of
the data submitted by the applicant indicates that it is substantially
correct. Therefore, the motion to strike will not be granted.
Insofar as the primary service area of Station WCPO is con-
cerned, appears from the data available to the Commission that
WCPO now serves approximately 822,400 persons within its 0.5
millivolt-per-meter contour. Approximately 20,800 of such persons
reside in the area within the contour where interference would be
caused by WCOL if operating on this frequency, reducing the num-
ber of persons to be served by WCPO to 801,600; that the operation
of WCOL as proposed will not interfere with the service of WCPO
inside the Cincinnati metropolitan area as defined by the United
States Bureau of Census; that, operating as proposed on the fre-
quency 1200 kilocycles the nearest station to WCOL on the same
frequency will be approximately 100 miles away instead of 50 as at
present, and the interference-free service area of Station WCOL
will be extended so as to include 898,500 persons instead of 340,700
as at present, representing an increase of 57,800 persons; that Station
WLOK, at Lima, now serves 99,300 persons and, if WCOL were
removed from 1210 and permitted to operate on 1200 kilocycles, with
250 watts power, WLOK would then be able to serve 129,900 persons,
or a gain of 80,600 persons. WLOK is the only broadcast station
in Lima. Lima has a population of 42,287. It is located in Allen
County, which has a population of 69,419, and the nearest station to
Lima is located at Fort Wayne, Ind., 60 miles distant; that the
transfer of WCOL from 1210 kilocycles to 1200 would permit the
conditional grant of increased power to WHIZ to become effective,
thereby improving the service in the Zanesville community as fol-
lows: Whereas WHIZ now serves 54,300 persons, it would be able
to serve 112,300, a gain of 58,000 persons. WHIZ is the only station
in Zanesville; the nearest other stations being located at Columbus;
that, in summary, the result of the operation of WCOL as proposed
would be an increase of 146,400 persons within the interference-free
fﬁmafy ser;ice areas of WOOL, WLOK, and WHIZ, as compared
o a loss of 20,800 persons now receivi rimary
Station WCPO. d Ve P service from
8¥.C.0
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Thus, upon a comparison of the benefits and detriments sustained
in the respective communities, public interest, convenience or neces-
sity will be served by the grant of the application. The Commis-
sion has before it all information necessary to a determination of
the questions raised by the application of WCOL, Inc. The peti-
tion for hearing or rehearing filed by Scripps-Howard Radio, Ine.
(WCPO), raises no valid objections which would require us to set
aside our grant of the above-entitled application. Accordingly, it
is ordered, this 29th day of March, 1940, that the Petition for Hear-
ing or Rehearing be, and it is hereby, denied.

8F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasmEINGTON, D. C.

In the Matter of \
Witram C. Barnms aNp Jonas WEILAND,
COPARTNERS, TRADING AS MARTINSVILLE Docxer No. 5425
Broancasting Co.
MAaRTINSVILIE, VA.
For Construction Permit.

J. R. Wargzer, S. S. Warger axo C. F.)
Warker, COPARTNERS, TRADING AS PATRICK
Hexzry Broapcasrineg Co. Docgrr No. 5497

MarmiNsviiie, Va.

For Construction Permit.

January 10, 1940

James H. Hanley, H. N. Joyce on behalf of applicants, William C.
Barnes and Jonas Weiland, trading as Martinsville Broadeasting
Co.; Philip @. Loucks, Arthur W. Scharfeld and J. F. Zias on be-
balf of Stations WBIG and WGNC; Charles Price on behalf of
applicants, J. R. Walker, S. S. Walker, and C. F. Walker, copart-
ners, trading as Patrick Henry Broadcasting Co.; and Horace L.
Loknes and E. D. Joknston on behalf of Station WHIS.

Proroszn Finpiwes oF Facr axp CoNorusions oF TeHE CoMMISSION

1. This proceeding arose upon the applications of William C,
Barnes and Jonas Weiland, copartners, trading as Martinsville
Broadcasting Co. (Docket No. 5425), and J. R. Walker, S. 8. Walker
and C. F. Walker, copartners, trading as Patrick Henry Broadcast-
ing Co. (Docket No. 5497), for construction permits, each requesting
authority to establish a radiobroadcast station at Martinsville, Va.,
to operate on the frequency 1420 kilocycles, with power of 100 watts
night, 250 watts to local sunset, unlimited time.

2. The Commission was unable to determine, from information sub-
mitted in connection with said applications, that s grant of either
application would serve public interest, convenience and necessity,
and designated them for hearing before examiners appointed by the
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Commission. The hearing in connection with Docket No. 5425 was
held on March 6, 7, and 14, 1939 ; and the hearing in connection with
Docket No. 5497 was held on May 24, 1939.

3. These applications are identical with respect to the location and
operating assignment requested ; consequently, they are mutually ex-
clusive, from an engineering standpoint, and the grant of one would
preclude the grant of the other, and, therefore, although the appli-
cations were heard separately on different dates, the matters are now
consolidated and disposition of both applications will be made herein.

FACTS APPLICABLE TO EFACH APFLICATION

4. Martinsville, Va., is the county seat of Henry County and is
located in the south central part of the State, about 20 miles from
the North Carolina line. The population of Martinsville (1980 United
States census) is 7,705; Henry County, 20,088; and the State of Vir-
ginia, 8,421,851, Since 1930 sbveral manufacturing plants and retail
establishments have located in Martinsville, largely increasing the
population of the city. At night there would be approximately 12,
315 people residing with the 10 millivolt-per-meter contour; 14,485
within the 4 millivolt-per-meter contour, and 18,008 within the
2 millivolt-per-meter contour, and during daytime operation .there
would be approximately 80,559 people residing within the 0.5 milli-
volt-per-meter contour of the proposed station.

5. There are 17 manufacturing establishments located in Martins-
ville, and 9 additional manufacturing establishments, employing
approximately 4,500 people. In Henry County, outside of the city,
there are 2 wholesale grocery houses, 1 wholesale dry goods and
notions company, and 1 electrical supply company.

6. There are in Martinsville approximately 125 retail stores, 4
banks, 4 hotels, 9 schools, including a small business college, and a
new high school being constructed at a cost of $143,000, and all the
principal church denominations are represented in the city. Two
railroads and a number of paved highways (including two new high-
wdys in the course of construction) serve the community.

7. The territory surrounding Martinsville is an important agri-
cultural area, the principal product being tobacco. Other agricul-
tural products include wheat, corn, oats, and other crops. This area
likewise produces livestock, poultry, and dairy produects. Martins-
ville is an iniportant tobacco trade center, and the trade area of the
city extends about 80 miles in each direction.

8. No existing radiobroadcast station renders primary service either
to the city of Martingville or to the rural areas immediately adjacent
thereto. ‘ '

8% 0. C.
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9. The operation of either of the proposed stations would not re-
gult in objectionable interference to or from any existing station, or
to or from any station proposed in applications pending as of the
date these applications were designated for hearing, except the appli-
cations here under consideration, which are mutually exclusive.

10. The equipment proposed to be installed by each applicant is
satisfactory from an engineering standpoint. The antenna and site,
in each instance, are to be determined subject to the Commission’s
approval. Studio space in a local hotel has been offered each ap-
plicant and the rent therefor would be paid in the form of adver-
tising over the radio.

11. Talent for broadcast program purposes is available in the serv-
jce area of the proposed station, including bands, orchestras, quar-
tets, choruses, instrumental ensembles, instrumental and voeal soloists,
entertainers, and also various individuals and civie, religious and
fraternal organizations who would present educational and other
programs of local interest. The applicants have interviewed much
of such talent and obtained reasonable assurance of its availability
and cooperation.

FACTS IN RE DOCKET NO. 5425

12. The original application of the Murtinsville Broadeasting Co.
was filed with the Commission in the name of Soloman L. Goodman
and Jonas Weiland on September 6, 1938. Subsequently thereto
Soloman L. Goodman transferred his interest in the partnership to
William C. Barnes. On the 10th day of February 1939, the Com-
mission allowed the application to be amended to show that the
Martinsville Broadcasting Co. is a copartnership composed of Wil-
Iiam C. Barnes and Jonas Weiland, each of whom owns a one-half
interest therein. William C. Barnes is a citizen of the United States
and resides in the city of Martinsville, Va. e was educated in the
common and preparatory schools and attended the University of
1}13%015' for 1 year. Upon leaving school, he engaged in the news-
paper business as a reporter and in various other capacities in Beau-
goxg,, Tex.; Decatur, Peoria, and Chicago, Ill.; and Washington,

13. In March 1937, Mr. Barnes purchased and now publishes a
newspaper, The Daily Bulletin, at Martinsville, Va., which is now
owned by & corporation in which Mr. Barnes holds all of the common
stock. This is the only daily newspaper published in the service
area of the proposed station. In addition to experience acquired in
the newspaper business, Mr. Barnes has had considerable experience
in preparing and conducting broadcast programs and in broadcsst-
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ing on radiobroadcast stations, particularly in connection with the
organization and operation of the radio department of the American
Legion. He is a member of the Retail Merchants’ Association, Ki-
wanis Club, and other civic organizations, and chairman of the
community chest in Martinsville, and is one of the most public-
spirited citizens of that community. He has taken an active interest
and part in all movements and enterprises tending to promote the
general welfare of the community. He cooperates fully with the
retail merchants and all civic organizations, and at all times gives to
them without charge all newspaper space and publicity requested
or necessary in connection with matters of a civic nature. The policy
and purpose of the newspaper is designed and directed to the devel-
opment and general betterment of the local community. The opera-
tion and policies of the proposed station would be entirely
independent of the newspaper, but the local news, and other news
services of the paper of particular local interest, together with cer-
tain of its personnel, would be made available to the proposed station
for broadcast purposes. In addition thereto, the newspaper has the
news service of the Associated Press and the United Press, which
will likewise be made available to the station. With respect to all
civic matters the applicants expect to pursue the same policy in
operation of the proposed station as that pursued by the newspaper.
If this application is granted, Mr. Barnes will personally take an
active interest and part in the organization and operation of the
station. Throughout the organization period and until a competent
organization is functioning, he will devote a major portion of his
time to the station and, thereafter, in conjunction with the other
applicant, Mr, Weiland, will personally devote all time and effort
necessary to assure efficient station operation.

14. At the date of hearing William C. Barnes had assets in the
total amount of $75,390 consisting of $500 in cash; personal prop-
erty including marketable securities, notes receivable and various
gtocks, and real estate located in Martinsville and Texas; liabilities
in the amount of $8,750 and a net worth of $66,640. All of the
assets of Mr. Barnes, or so much thereof as may be necessary, will
be available for the construction and operation of the proposed
station. ’

15. Jonas Weiland is a citizen of the United States and resides
at Kinston, N. C. He was educated in the common schools, Boro-
Hasll School and Cooper Union College. He is the sole owner and
licensee of radiobroadcast station WFTC, located at Kinston, N. C.,
which said station has for the past 2 years been successfully operated
by him, and under his personal management and supervision. Prior
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to his acquiring Radio Station WFTC, he had been connected in
various capacities with broadcast stations in New York and Brooklyn,
N. Y. He has supplied musical programs to various stations and
for a time was director of an orchestra that broadcast from several
New York stations. In addition thereto, he has had experience in
building and presenting musical programs in other fields.

16. If this application is granted, Mr. Weiland will establish a
residence in Martinsville and will devote as much time to the opera-
tion of the station as is necessary to insure the proper and efficient
operation thereof.

17. At the date of hearing Mr. Weiland had total assets amounting
to $66,279.51; liabilities $26,935.90; net assets $39,340.35. His assets
consist of $9,000 in cash, which will be immediately available for
construction of the proposed station, personal property consisting
chiefly of current accounts receivable in the amount of $2,150 and
$15,000 in stock in the Mutual Building and Loan Association of
Kinston, N. C., and real estate. All of the assets of Mr. Weilund,
or so much thereof as may be necessary, will be available for con-
struction and operation of the proposed station.

18. The estimated total cost of the proposed station is $9,000; the
estimated monthly operating expense of the station is $1,225; and
the estimated annual income thereof is $15,000.

19. The applicants have secured written commitments from a
number of local business concerns for the purchase of station time
for advertising purposes in the total amount of $8,150 and have
secured reasonable assurance of additional economic support of like
character sufficient to insure efficient station operation.

20. The applicant will employ a staff of experienced and qualified
personnel adequate to insure efficient station operation, including a
competent program director who will develop the local talent and
take charge of programs under the supervision of the applicants.

21, The applicants propose to devote 55 percent of the station’s
time to, bz-oadcasm:g sustaining programs and 45 percent to spon-
gored programs:; -

22. The propmd program schedule includes religious services, news,
safety talks, law enfopcemnent maiters, musical selections, home eco-
nomics, agricultural festures, civic broadcasts, dramatic and enter-
tainment numbers, health discussions, sports events and reviews,
weather reports and educational subjects. On each Sunday church
services will be broadeast by remote control and devotional services
will be broadcast each week day mommg Five news broadcasts
will be presented daily; two covering the state, national and inter-
national news and three covering local mews.. Thie news will be
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supplied to the station by The Daily Bulletin, which has and utilizes
the service of the United Press and the Associated Press, and tenta-
tive arrangements have been made by the applicant to secure also
the Press Radio News Service, which is available. The news-gather-
ing staff of the paper will be available to supply the material for
the local news broadcast. The facilities of the proposed station will
be offered to all civie, religious, educational, patriotic, and other
public service organizations and institutions without charge.

FACTS IN RE DOCKET NOQ. 5497

23. The application of the Patrick Henry Broadcasting Co. was
filed with the Commission on January 20, 1989. The Patrick Henry
Broadcasting Co. is a copartnership composed of three brothers,
namely, C. F. Walker, S. S. Walker, and J. R. Walker, each of whom
owns a one-third interest therein. All of the copartners are citizens
of the United States. C. F. Walker is engaged in the laundry
business in Rocky Mount, N. C., 154 miles distant, but visits Martins-
ville, Va., 8 or 10 timesg yearly. He will not be actively affiliated with
the proposed station, but will leave the general supervision of its
management and operation to the other two members. S. S. Walker
and J. R. Walker are residents of Martinsville, where they have
resided for thirty years. S. S. Walker is an officer, director and

stockholder of 3 corporations, a director of a local bank, and a
member of the American Legion, the Masonic Lodge and the Chrig-
tian Church, and chairman of the city school board. J. R. Walker
is secretary-treasurer of the Patrick Henry Ice & Storage Corpora-
tion, vice-mayor, president, and a member of the finance committee
of the city council, and a member of the Knights of Pythiag and the
Forest Park Country Club. He also holds a degree of Bachelor of
Arts from Wolford College, Spartanburg, S. C., and has completed
1 year in the study of law at Washington and Lee University.
Neither of the said applicants residing in Martinsville is a member
of, or affiliated with, any civic organisation in said city.

24. C. F. Walker, as of April 19, 1989, had total assets amounting
to $72,658.79 consisting of $111.79 in cash, personal property and
real estate, total liabilities $5,450 and a total net worth of $67,203.79.
S. S. Walker, as of May 1, 1939, had a net worth of $77,397.50, con-
sisting of $5,000 in cash, marketable securities and real estate, and no
liabilities. J. R. Walker, as of May 1, 1989, had total assets amount-
ing to $80,250, consisting of $2,500 in cash, personal property
congisting chiefly of seeurities, and real estate, lmbﬂmes amountmg
to $18,700, and a net worth of $66,550. If additional cash is needed
to cover the oost of construetion and operation of the proposed sta-
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tion, the applicants plan to borrow such sums as may be necessary
for this purpose. The three copartners are each able to negotiate a
loan to the extent of $25,000 at a local bank.

25. The cost of the equipment proposed to be installed by the ap-
plicants is estimated at $16,982.95. The total estimated cost of oper-
ation, including payrolls, replacements of equipment, etc., is $1,338.80
monthly, and the estimated annual income of the proposed station
is $25,000 to $30,000.

26, The applicants have secured written commitments totaling
$14.,080.25 from a number of local merchants and business concerns
for the purchase of time for advertising purposes over the proposed
station.

27. None of the members of the applicant partnership have had
any experience in the construction and operation of a radiobroadcast
station. A. staff of ten experienced and qualified persons, including
a general manager, program director, and a commercial manager
will be employed to construct and operate the proposed station.

28. The applicant’s proposed program service includes religious
services, news, safety talks, law enforcement matters, musical selec-
tions, home economics, agricultural features, civic broadcasts, dra-
matic and entertainment numbers, health discussions, sports reviews,
and educational subjects. The applicant plans to utilize the service
of Transradio Press to broadcast state, national and international
news reports, but no definite arrangement has been made to secure
local news items for broadcast purposes. The facilities of the pro-
posed station will be offered to all civic, religious, educstional, pa-
triotic, and other public service organizations without charge.

CONCLUBSIONS

Upon the foregoing findings of fact the Commission concludes:

1. Each of the applicants is legally, technically, and financially
qualified to construct and operate the proposed station.

2. No primary radiobroadcast service, day or night, is now avail-
able to the city of Martinsville, Va., and there is a demand for the
proposed sexvice in the Martinsville area.

8. The equipment proposed by each applicant complies with the
rules and regulations of the Commission and no objectionable inter-
ference would be caused by either station opersting as proposed.

4. The applications herein are substantially identical with respect
to the location and operating assignment requested. They are,
therefore, mutually exclusive, and the granting of one necessarily
precludes the granting of the other. Each spplicant being in all
respects qualified to construct and operate the proposed station, it is
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necessary for the Commission to censider the two applications on a
comparative basis and determine which one, in consideration of the
public interest, may be given preference and should be granted.
Having considered fully all relevant and material facts and circum-
stances in the record in each case, the Commission concludes, and
so finds, that public interest, convenience, and necessity will be better
served by the granting of the application of William C. Barnes and
Jonas Weiland, trading as Martinsville Broadcasting Co. (Docket
No. 5425), by reason of the fact that both William C. Barnes and
Jonas Weiland, the partners in the Martinsville Broadcasting Co.,
have had considerable experience in the management and conduct
of radiobroadcasting stations and would thus bring to the operation
of the frequency assigned to Martinsville qualifications not possessed
by the partners in the application filed by J. R. Walker, S. S. Walker,
and C. F. Walker, trading as Patrick Henry Broadcasting Co.
(Docket No. 5497), who have had no experience whatsoever in the
operation of a broadcasting station.

Having reached such conclusion, it follows that the application
of J. R. Walker, S. S. Walker, and C. F. Walker, trading as Patrick
Henry Broadcasting Co. (Docket No. 5497), must of necessity be
denied.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the “Findings of Fact and Con-
clusions of the Commission” on April 13, 1940.

Warker, Commissioner, concurring :

I am of the opinion that it may well be said that the granting
of the license herein to the later applicant will mean a monopoly
of the news in the hands of the Patrick Henry Broadcasting Co.,
through such control of advertising as may mean the elimination of
the newspaper, through such loss of advertising revenues as to make
impossible continued operation of the newspaper by the present
owner.

With the general policy regarding monopoly of news through
unity of ownership of all means of communications, as stated in the
dissenting opinion herein, I fully agree, but I am of the opinion
the instant case is not the proper one for beginning the application
of this policy.

I therefore concur in the grant to William C. Barnes and Jonas
‘Weiland, copartners, trading as Martinsville Broadcasting Co.

Fry, Chairman, dissenting:

In this case two applicants seek the same facilities in the same
community, and under the statutory mandate we are called upon
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to determine which of the two is better qualified to serve in the public
interest. In the proposed findings and conclusions a grant to the
Martinsville Broadcasting Co. and a denial to the Patrick Henry
Broadcasting Co. was proposed and the majority now affirm those
conclusions. A study of the record has persuaded me that an op-
posite result should be reached.

Both applicants are copartnerships, Martinsville Broadcasting Co.
being composed of William C. Barnes and Jonas Weiland, and
Patrick Henry Broadeasting Co. consisting of J. R. Walker, S. S.
Walker, and C. F. Walker. The majority consider both applicants
to be in all respects qualified to construct and operate the proposed
station but base their choice for a grant solely on the previous radio
experience of Barnes and Weiland. Conuntervailing weight is not
given to the fact that Barnes is the owner of all of the common stock
in the company which publishes The Daily Bulletin, the only daily
newspaper published in the service area of the proposed station.

The majority’s conclusion is, I believe, inconsistent with that of the
Commission in Port Huron Broadcasting Company, 8 F. C. C. 177.
There, similarly, the Commission had before it two mutually exclu-
sive applications, one of which was filed by an applicant closely
associated with the only local daily newspaper and the other by the
Port Huron Broadcasting Co. The grant was made to the latter
applicant, it being pointed out:

All circumstances and facts considered, the granting of the application of
Port Huron Broadcasting Co. will better serve public interest, convenience,
and necegsity in that there will be added to the Port Huron area & medivm
for the dissemination of news and information to the public which will be

independent of and afford a degree of competition to other such media in that
area.

The views expressed in this case were of course not intended to be
applied generally to all newspaper applicants but only when a grant
would tend toward creating a local monopoly in the channels for the
ggbyl‘i'e pg@ggsiqn of opinion and in the dissemination of news and
Mor;ﬁiaegém and when at the same time a competing application was
présented.  Tit ty opinién this policy is sound and I find no suffi-
cient Justi'f:xcataon for a failure to apply it here.

There dre, motreover, still other distinctions between the applicants
which favor the Patrick Hgnry Brosdcasti , One of these
:which, in view of certsin recént %xpez"i‘emes :ﬁ!géﬁe Commission, has
influenced my conclusion, concerns the question of the source of the
funds necessary to construct the proposed station. While the part-
3608 in. Martinsville Brosdoasting Co. ave of more than adequate
Heb worth 4o undertake this ventuve, the auiount of cash available to
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them at the time of the hearing was far too small for this purpose
and, except in the most general way, no indication was given of the
expected source of the required capital. The other applicant, how-
ever, in addition to a showing of greater resources, demonstrated
specifically where and how more than the necessary finances would
readily be made available, a practice which in the future the Com-
mission may find it necessary to make a uniform requirement as a
further check on transfers of control of broadcast stations.

The record shows further that Weiland is resident of Kinston,
N. C., which is about 160 miles from Martinsville, and that to date
Barnes has lived in Martinsville only 8 years. S. S. Walker and
J. R. Walker, on the other hand, have resided in that city for more
than 80 years, and are closely associated with local government and
local organizations. They would bring to the operation of the pro-
posed station that intimate knowledge of local affairs which is so
important to the rendering of a public service. In this connection
it should be noted that Weiland is the licensee of Station WEFTC,
located in Kinston. It may well be urged, in view of the presence
of a qualified competing applicant, that the interests of Kinston as
well as Martinsville will be best served by Weiland’s continuing to
give his undivided attention to the supervision of the Kinston station.

Apparently regarded by the majority as outweighing the considera-~
tions of public interest indicated, is the prior radio experience of
Weiland, and, to a minor degree, of Barnes despite the fact that
‘Weiland is only 27 years of age. It is conceded that none of the
partners in the Patrick Henry Broadcasting Co. has been previously
in any way connected with radio enterprises. It should be noted,
however, that their considerable business ventures have been success-
ful, and that they propose to engage a staff of qualified persons to
operate the station.

Under all the circumstances I Would got aside the proposed con-
clusions, deny the application of the Martinsville Broadcasting Co.,
and grant that of the Patrick Henry Broadcasting Co.

Commissioner Case has examined this opinion and has discussed
it with me. Me has authorized me to state that he concurs herein,

BF.C O,
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

‘WasmiNgroN, D. C.

In the Matter of
AwmericaAN  Bgroapcasting CORPORATION OF
Kentucky (WLAP), i Docker No. 5638
Lexineroxn, Ky,
For Special Experimental Authorization.

Decided April 13, 1940
Gilmore N. Nunn on behalf of the applicant.
Drcrsion Axp ORDER

This proceeding arose upon the application of American Broad-
casting Corporation of Kentucky (WLAP) for special experimental
authorization to rebroadcast over the applicant’s present broadcast
assignment, with power of 250 watts, facsimile transmissions origi-
nating over Station WLW, Cincinnati, Ohio. 'The Commission des-
ignated the application for hearing and it was heard on September
13, 1939, before an examiner duly designated by the Commission,
No proposed findings of fact and conclusions have been submitted on
behalf of the applicant.

The applicant proposes to rebroadeast over its standard broadcast
station (WLAP) in Lexington, Ky., the facsimile transmissions
originating over Station WLW, Cincinnati, during the daily period
1:05 to 2:15 a. m., C. S. T. The transmissions from WLW would
be received by the use of a Beverage antenna in order to provide as
favérable a ratio of the signal to noise level as is possible in the
Lexington area. No facsimile broadcasts would be originated over
the applicant’s station. The applicant intends to install some 15
facsimile receivers in the city of Lexington, which would be provided
by the Crosley laboratories. These receivers would be distributed
among certain persons who have evidenced an interest in facsimile
broadeasting.

The applicant has made no determination of the field intensity and
the general suitability of the WLW signals in the Lexington ares
for rebroadcasting. In fact, the request is not made in order to
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carry on a program of research relating to technical developments of
the facsimile broadcasting technique, but for the purpose of serving
as a bouster station to rebroadcast the facsimile material originating
over WLW,

From the Commission’s experience, the problem of successful re-
broadcasting consists almost entirely of receiving a satisfactory signal
at the point where the rebroadcast is conducted. In other words,
if the originating station’s signal at the point where the rebroadcast
is made is of sufficient ratio over the noise level, experiments are
not necessary to determine whether successful rebroadcasting can be
conducted. The problem involved can readily be solved without
operating a transmitter by the use of ordinary receiving equipment
and measuring devices.

Under the provisions of section 303 (g) of the Communications
Act of 19384, the Commission is authorized to provide for experi-
mental use of the frequencies in. the public interest. Under section
4.92 of the Commission’s rules, a special experimental authorization
will be issued only after the applicant has shown, among other
things, that the proposed program of research and experimentation
indicates reasonable promise of substantial contribution to the fac-
simile broadcasting technique. In passing upon applications for
special experimental authorizations the Commission has consistently
followed this standard. Since the program of research and experi-
mentation proposed herein relates wholly to reception, and since the
applicant has failed to show that the proposed program of research
and experimentation has reasonable promise of substantial contribu-
tion to the development of facsimile broadcasting service, the Com-
mission is unable to find that the granting of the instant application
would serve public interest, and, accordingly, it must be denied.

ORDER

Upon consideration of the entire record, it is ordered that the appli-
cation of American Broadcasting Corporation of Kentucky, Docket
No. 5638, be, and it is hereby, denied.

SE.C.C
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

‘WaszinaroN, D. C.

In the Matter of
R. C. A. CommUNICATIONS, INC,, Dooxers Nos. 5390,
To add Quito, Ecuador, as a primary poini{ 5391, and 5392
of communication.

March. 13, 1940

Monton Dawis, Frank W. Wozencraft, C. H. Wiggin, and J. F.
Gibbons on behalf of the applicant; Elikw Root, Jr., on behalf of
All America Cables & Radio, Inc.; James A. Kennedy, Annie Perry
Neal, and John A. Hartman on behalf of the Commission.

Prorosep Finpinas or Facr axp Coworusions oF THE COMIMISSION
FINDINGS OF FACT

1. This proceeding arose upon the application of R. C. A. Com-
munications, Inc. (sometimes hereinafter referred to as RCAC or
applicant), filed August 12, 1938, for modification of its fized public
service licenses to add Quito, Ecuador, as a primary point of com-
munication for point-to-point telegraph stations WBU, WES, and
WEKO, at Rocky Point, N. Y., and as a secondary point of com-
munication for its other fixed stations. Applicant proposes to con-
duct a general public telegraph serviee of standard inmternational
telegraph message classifications between the United States and
Ecuador and a service for the transmission of addressed program

Mt%:i wial for breadeast. The Commission was unable to determine
from an ‘é‘imine;tion of the applications that the granting thereof
would serve public interest, convenience, or necessity and, therefore,
designated the same for public hearing in accordsnce with the pro-
visions of section 809 (a) of the Communications Act of 1984, as
amended.

2. Notice of the time and place of hearing and of the issues involved
was given to the RCAC and Mackay Radio & Telegraph Co., Inc.,
International Telephone & Telegraph Corporation, Postal Telegraph-
Cable Company, The Commercial Cable Company, Al America
Cables & Radie, Inc., Commercial Pacifio Cable Company, Cuban All
85.0.C.
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America Cables, Inc., The Western Union Telegraph Co., The French
Telegraph Cable Co., Press Wireless, Inc., Globe Wireless, Ltd.,
Tropical Radio Telegraph Co., U. S. Liberia Radio Corporation, and
the American Telephone & Telegraph Co. Upon motion of RCAC
an answer filed by Mackay Radio & Telegraph Co., Inc., was dismissed
for failure to comply with the provisions of rule 105.26 of the Com-
mission’s Rules of Practice and Procedure. Although leave to file
an amended answer was granted, Mackay Radio & Telegraph Co., Inc.,
did not file such an answer nor appear at the hearing. AIl America
Cables & Radio, Inc. (sometimes hereinafter referred to as AACR),
was the only party which appeared as a respondent. The hearing was
duly held before an examiner designated by the Commission com-
mencing February 15 and ending February 21, 1939.

8. Proposed findings of fact and conclusions were submitted by
the applicant and the respondent AACR, and a brief was filed by
the respondent. Subsequently, in order that the record might show
changes in the situation which took place after the close of the hear-
ing, certain additional documents were incorporated by stipulation
of the parties and order of the Commission, including a contract
between the National Government of Ecuador and AACR entered
into on July 18, 1939; a Decree-Law of the Republic of Ecuador
promulgated on October 16, 1939, imposing a terminal tax on tele-
graph traffic to or from Ecuador, whether handled by cable or radio;
and affidavits of officers of AACR and RCAC as to changes in their
rates and proposed rates resulting from the imposition of the said
terminal tax.

4. The applicant corporation is a common carrier of telegraph
communications, incorporated under the laws of Delaware, and is
engaged in domestic and foreign radiotelegraph business. Its cap-
ital stock is owned by Radio Corporation of America, also a Delaware
corporation. The applicant holds numerous licenses issued by this
Commission for fized public point-to-point radietelegraph stations
and conducts public telegraph service with many principal foreign
countries throughout the world. It has heretofore been found by the
Commission to possess the mecessary legal, techmical, and financial
qualifications to hold radio licenses for public international telegraph
service, and no question was raised in this proceeding as to its qualifi-
cations in this respect.

8. The proposed circuit from New York to Quito, Ecuador, will be
operated by the use of frequencies 9450 kilocycles, 15970 kilocycles,
and 21260 kiloeycles, now licensed for applicant’s Stations, WES,
WBU, and WKO, respectively, at Rocky Point. These stations are
currently licensed to communicate with points in Europe, Central
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Axmerica, and South America, and the Quito circuit will be “forked”
with those points. The addition of Quito as a point of communica-
tion will not require the assignment to the applicant of additional
frequencies, nor will it cause interference to existing stations. Under
applicant’s plans, the service to be rendered will be an efficient, up-to-
date radiotelegraph service.

6. At present there are no radiotelegraph facilities for the con-
duct of a direct general public telegraph service between the United
States and Ecuador. The only public telegraph service of standard
message classifications available between. these two countries is of-
fered over its cable system by All American Cables & Radio, Inc.,
a New York corporation® This company has been handling the
traffic exclusively since 1882,

7. AACR operates three cable circuits between New York and
the west coast of South America via Ecuador. These three cables:
run from New York to Fisherman’s Point (Guantanamo Bay),
Cuba, to Colon, C. Z., and via two underground cables (one con-
taining four conductors, the other containing seven conductors) to
Balboa, C. Z. At Balboa two cables run direct to Santa Elena,
Ecuador, and another cable runs to Santa Elena via Buenaventura,
Colombia, with a T-piece connection to Esmeraldas, Ecuador. The
two most important Ecuadorian cable routes of AACR do not pass
through the territory under the control of any foreign government,
since both Fisherman’s Point, Cubs, and the Canal Zone are under
the jurisdiction of the United States. South of Santa Elena, these
cables continue on down the west coast of South America ag follows:
Two cables direct from Santa Elena to Callao (Lima), Peru; one
cable from Santa Elena to Callao via Paita, Peru, with a T-piece
to Trujillo, Peru; three cables from Callao to Iguique, Chile; two
cables direct from Iquique to Valparaiso; one cable from Iquique
to Valparaiso via Antofagasta; land-line circuits across the Andes
Mountains to Buenos Aires ; land-line circuits to Atalaya, Argentins.;
three eables (four conductors total) from Atalaya to Montevideo,
Urughay; one cable from Atalays to Rio de Janeiro, Brazil; one
cable from Montevideo to Santos, Brazil. In addition to these cable
circuits, land-line circuits are operated by AACR to points in the
interier '0f Colombia, Eecuador, Peru, Bolivia, Chile, Argentinsa,
and Brazil.

8. From these cables, AACR derives three cable circuits in each
direction, between New York and South America, called routes 1,
2, and 3. Route 1 at the time of the hearing was the sole route
used for, bandling the. tieaffie Bebween this United States and Ecusdor.

iyt '}.{i, g
wé! 5 bitioktied % Gmnsmtt mot
Guayaquil and Quito, Emador m é&ﬂe address prese messages tn

8F.C.C.



. 0. A. Communications, Inc. 61

This route also handled traffic between the United States and Central
America, and other countries in South America.

9. In the southbound direction, route 1, as a speed of 65 words per
minute, is operated direct from New York to Balboa with an auto-
matic relay at Fisherman’s Point. At Balboa two automatic reper-
forators, automatically controlled from New York by selector signals,
are provided; one for traffic to Central American countries north
of Balboa, the other for traffic to Ecuador and other South American
countries.

10. The automatic reperforators are located very close to their as-
sociated transmitters so that not more than 15 seconds’ delay is
caused by their use. All traffic on route 1 south of Balboa is trans-
mitted in this manner from Balboa on the cable section to Santa
Elena, Ecuador, where an automatic relay is provided for traffic
destined to Peru, Chile, and Argentina. Traffic to Santa Elena is
picked off the circuit at that point and traffic for Guayaquil, Ecuador,
is automatically relayed at Santa Elena to Guayaquil.

11. In the northbound direction, traffic from Guayaquil is received
on an automatic reperforator at Santa Elena and this traffic takes
its turn with traffic from Santa Elena and from points south for
transmission on route 1 to Balboa. At Balboa the traffic is received
on an automatic reperforator and takes its turn with trafic from
Central American points for transmission direct to New York via
automatic relay at Fisherman’s Point. This route is operated at a
speed of 65 words per minute.

12. Route 2 is normally used as a direct circuit in each direction
between New York and Buenos Aires, Rio de Janeiro, and Sao Paulo,
Brazil, at a speed of 50 words per minute in each direction. This
circuit is operated through automatic relays at the relay stations on
the circuit and is not normally used for trafic to and from Ecuador
although it ig available at a moment’s notice for such service.

18. Route 3, at the time of the hearing, was not operated between
New York and Fisherman’s Point, although it wag available for such
use at a speed of 30 words per minute in each direction. This circuit
is used primarily for handling traffic ‘between points on the west
coast of South America.

14. In addition to the three main cable routes discussed above,
AACR operates two cable circuits leased from The Commercial
Cable Co.; one between New York and Havana, Cuba, the other be-
tween Miami, Fla., and Havana. These cables are used for traffic
between the United States and Cuba.

15, AACR operates a-cable leased from a French company be-
tween. New York and Cape Haitlen, Haiti; cables leased from the
French Telegraph Cable Co. from Haiti to Puerto Rico, Puerto
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Rico to the Virgin Isles, and from Santo Domingo to the Dutch
West Indies; cables from Guantanamo, Cuba, to Haiti and Santo
Domingo; cables from the Dutch West Indies to Venezuela and
Colon, C. Z., via Colombia. These cable circuits are used for han-
dling traffic between the United States and the West Indies and
Venezuela.

16. AACR operates cable circuits on the west coast of Central
America, from Balboa to Costa Rica, Nicaragua, El Salvador, Guate-
mala, and Mexico and via Colon to the east coast of Costa Rica.

17. In addition to its cable circuits, AACR operates a radio cir-
cuit between Managua, Nicaragua, and San Juan del Sur, Nicaragua;
radio circuit at Bogota, Colombia, to New York, Lima, Peru and
Berlin, Germany ; radio circuits at Lima to New York, Rome, Italy,
and Berlin.

18 Although cable circuits are subject to interruption, AACR has
no record of any time when all three cable routes between the United
States and Ecuador have been interrupted simultaneously, or when
traffic between the United States and Ecuador could not be handled
without excessive delay.

19. In the event all three cable routes were interrupted between
New York and Fisherman’s Point, Cuba, it would be possible to
establish a circuit from New York to Fisherman’s Point by menns
of the cables New York-Cape Haitien, Cape Haitien-San Juan, San
Juan-Santo Domingo, and Santo Domingo-Fisherman’s Point. It
would be possible also to establish a circuit from New York to
Fisherman’s Point by means of the New York-Havana cable and
land lines leased from the Cuban Telephone Co. between Havana and
Fisherman’s Point.

20. Should all three routes between Fisherman’s Point and Balboa

be interrupted simultaneously, it would be possible to establish a
circuit from Fisherman’s Point to Balbos by means of the cables
Fisherman’s Point-Santo Domingo, Santo Domingo-Dutch West
Indies; Dutch West Indies-Venezuela, Venezuela-Colombia, and
Colommbia-Canal Zone.
3-21. Should all three cable routes be interrupted at Balbos, it would
be possible to route traffic via Mackay Radio from New York to
Begota, -Colowbia, and cable from Bogota to Ecuador; Mackay
Radio from New York to Lima, Peru, Santiago, Chile, or Buenos
Aires, and thence via cable up to Ecuador.

22. Thus, only in the event all three cable routes into Eeuador
from the north and all three cables out of Ecuador to the south
grer antersupted simonlisnstuily would it besome impossble to

: bogwm the United Statee and
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23. The following table shows the traffic handled and revenues
received by AACR from telegraph traffic between the United States
and Ecuador from 1920 through 1937 and for the first 10 months of
1988. Approximately 80 percent of the Ecuadorian traffic originates
or terminates at Guayaquil, between which point and the United
States AACR operates direct telegraph circuits. RCAC proposes to
serve Guayaquil via its radio circuit to Quito, and the proposed
Government radio circuits between Quito and Guayaquil, with
manual relaying of traffic at Quito. Traffic between the United
States and Guayaquil, therefore, can ordinarily be handled more
cxpeditiously over the cable circuits of AACR than over the proposed
cireuit of RCAC.

Southbound traffic to Northbound traffic from
Ecusdor only Rcuador only
Year
Revenus to Revenue to
Words AACQOR before Words AACR before
exchange exchango

258, 741 $114, 932, 32 225, 597 $99, 489. (0
242, 838 103, 772. 51 215,447 89, 745, 04
242,472 102, 233. 51 236, 721 95, 035. 48

233, 532 92, 257. 26 224,318 987.
311, 309 115, 380. 70 268, 97,445, 83

346, 057 126, 646. 288,027 103,978. 3

362, 929 128, 408. 01 311,006 107,032, 97
351,175 107, 754. 67 327,051 99, 582. 41
088 106, 565. 11 371,843 92, 801. 42
435, 210 108, 296, 37 389, 7256 89, 708. 40

889, 035 86, 032, 85 329, 375 943,
360, 551 74,292, 44 245, 61, 705. 88
319, 633 62, 008. 78 209, 951 138. 89
2, 283 61,637, 44 258, 095 58, 218. 64
358, 707 66, 054. 05 284, 351 56, 147. 24
397, 522 70, 922. 58 285, 756 53, 918, 57
426, 473 74, 980. 32 376, 781 69, 704. 32
838 79, 725. 65 412,902 79,048,01
816, 893 58, 487, 26 307,427 57, 589, 40

24. The record shows that the existing cable facilities between
New York and Ecuador furnished by the AACR system are adequate
to handle, without delay, all telegraph trafic now existing or reason-
ably to be anticipated in the future between the United States and
Ecuador. In fact, one of the cable routes is not operated normally
because the other two routes are sufficient to handle the traffic.

25. The problem presented, therefore, resolves itself into a question
of whether the Commission should find that public convenience, in-
terest, or necessity would be served by the establishment of direct
radmteiegraph service to a foreign country in a situation where the
existing cable service operated by an American carrier is adequate
from a traffic standpoint but no radictelegraph service is now avail-
able.

26. AACR opposes the granting of the instant applications, basing
its pos:txon pnncxpally on the followmg contentions: (1) That its
cable service is adequate; (2) that in granting RCAC a contract

8$8.0.C
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exempting that company from taxes in Ecuador the Government will
induce a breach of its contract with AACR, which imposes a word
tax on incoming messages and provides that similar taxes will be
collected from any other entity which may exploit communication
service in Ecuador; (3) that the proposed circuit would result in
little or no profit to RCAC; (4) that if the proposed circuit is opened
AACR will operate its Ecuadorian business at a loss; (5) that tolls
will be diverted from the American carrier system; (6) that it is
to the advantage of this government to have a single bargaining
agent in a foreign field; and (7) that the proposed radio circuit
would add nothing of real value to the public.

27. The first point has already been discussed, and we have found
that while the cable system is adequate from an operating standpoint
to handle the traffic without delay, no facilities are available for a
general public radiotelegraph service between the United States and
Ecuador.

28. In connection with the other points advanced by respondent, it
is necessary to examine the respective contracts of the parties, the
proposed operations thereunder; and their rates and service to the

ublic.

F 29. The Ecuadorian end of the proposed radio circuit between New
York and Quito will be operated by the Government of Ecuador
under a contract with RCAC which provides for the transmission
over the circuit of all messages under RCAC’s control which may
be destined to or for transit through Ecuador unless routed other-
wise by the sender and, reciprocally, for the transmission by the
Government of Ecuador, over the circuit, of all messages under its
control which may be destined to the exterior unless otherwise routed
by the sender; and for an equal division of the through tolls for
service over the proposed circuit after the deduction of the outpay-
ments for service beyond New York and Quito and the terminal or
transit taxes accruing to each of the parties. This contract further
provides that RCAC shall be exempt from payment of imposts or
taxes 6P dny sort in Ecuador.

~"80. At the ‘fimie of thé hearing it appeared that AACR would be
stibjected to 4'10-cént word tax on southbound messages to Ecuador
under its corifract with the Government of Ecuador dated May 18,
1988, and that RCAC would not be subject to a similar tax, thus
making it necessary for AACR to absorb such tax in order to keep
its rates in line with those proposed by RCAC. Subsequent to the
hearing, however, & new Decree-Law was promulgated by the Gov-
ernment of Ecuador placing & B-cent word tax on all inbound and
outbound ordinary full-rate telegraph trafiic and a proportional tax
on other classes of telegraph traffic, except Government and press,
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whether handled by cable or radio. The decree also provided that
such tax should be in lieu of the 10-cent word tax formerly sssessed
against AACR. Thus, AACR’s second point appears to be no longer
applicable.

31. In view of this tax, RCAC revised its proposed rate schedule
50 as to increase its proposed rates by the amount of the tax. AACR,
likewise, revised its rates so as to reduce the southbound rates by
the difference between the amount of the new 5-cent tax and the
smount of the old 10-cent tax, and increased its rates from FEeuador
to the United States by the amount of the new tax. The present
AACR rates per word and the proposed RCAC rates per word from
New York to Ecuador are as follows:

To Quito To Dzrﬁ?lr,els%s Guaye-| m, giber offices
Present via| Proposed |Presentvia! Proposed |Presentvia| Proposed
AACR |via ROAC| AACR |[viaRCAC| AACR |viaRCAC
1 $0. 44 1.$0.42 150,42 180.42 44 1$0.44
1L 88 1,84 1,84 1,84 $(1) 88 $1.88
1,27 1,28 1,26 1,26 1,27 1,27
1,54 1,582 152 1,52 1, 54 1 54
1,22 121 .21 121 1,22 1,22
Letters (DLTINL’I‘)' 13.67 18.80 £3.50 138.50 13, 67 18.67
Ordinary pross.__... .08 .10 .08 10 .06 11
Urgent press........ .44 .42 .42 .42 44 44
U.8. Government, ordinary._. .23 21 .21 .21 .23 .22
U. 8. Government, ¢ode. ... .- .14 .13 .13 18 .14 .13%
Eousdor Governruent, ordi-
D10 S .21 .21 .21 .21 .21 .21
Eovador Government, code... .18 .13 .13 ki .13 .18

1 Add Feuadorfan tax as follows: ¥ull rote, $0.05; code, $U.08. deferred $0.0214; letters (DLT/NLT), $0.42,
minimurmn charge for 25 words; urgent, $0. lo,code urgeut $0.06
: wgiiﬂﬁﬁ g}:”arge for 25 words.

32. AACR presented evidence for the purpose of showing that it
is now handling Ecuadorian traflic at a profit, but that in the event
the application of RCAC is granted and RCAC takes away 30 per-
cent of the traffic from AACR, the operations of AACR with Ecua-
dor under the contract® bhetween., AACR and the KEcuadorian
Government, in force at the time of the hearing, would be conducted
at a logs. The testimony was based -on the assumption that the reve-
nnes and expenses applicable to the Ecuadorian end of the cireuits
only were to be included. The revenues for Ecuadorian traffic were
calculated on two bases: (1) the allocation of 50 percent of the reve-
riues received from traffic originating in Ecuador, 50 percent of the
revenues received from traffic destined to Ecuador and the entire
revenues received from traffic wholly within Ecuador; (2) the alloca-
tion of 60 percent of the revenues from traffic originating in Ecuador,

1 Ay pointed outl abové, this countract has since been modified by Government decree 80 as
to replace the 10-cent word tax with a 5-cent equated word tax applying to both cable and
radio. Therefore, the logses anticipated by AACR due to its absorption of the 10-cent word
1ax will have to be dlscounted.
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40 percent of the revenues from traffic destined to Ecuador and all
of the revenues from traffic handled wholly in Ecuador. AACR re-
lied on the revenues under basis (2) on the theory that the originating
office is entitled to a greater percentage of the tolls for securing the
business. Other bases of determining the revenues at Ecuador were
suggested at the hearing, such as dividing the outgoing and incom-
ing revenues in the proportions 66%4/33%4 and 75/25. Since the dif-
ference between the outgoing revenues and the incoming revenues is
not large the basis selected does not make much change in the reve-
nue. As the difference between 50/50 division and 75/25 is less than
$2,000 per year, for the purpose of weighing this testimony we will
analyze the 60/40 division as follows:

38. The revenues received by AACR from Ecuadorian traffic for
the period November 1, 1937, to October 31, 1938, are as follows:

Outgoing from Eecuador $111, 432
Incoming to Ecuador. 104, 413
‘Wholly within Ecuador. 3, 483
] 219, 833

34, Under the 60/40 division of revenues, the revenues assigned to
operations at Ecuador are as follows:

Outgoing from Ecuador $66, 800
Incoming to Ecuador 41, 800
Wholly within Beuador. 38,488

112,183

35. AACR obtained from records the actual expenses of conduct-
ing operations in Ecuador, such as for salaries, wages, materials, office
and other expenses; depreciation of plant in Ecuador; rent of lines
from the Ecuadorian government; pensions; sales taxes, word taxes
and concession taxes. These expenses included those at the Santa
Elena office for traffic transiting Ecuador. AACR eliminsted the
expenses for transit traffic by removing from the total expenses all
@xﬁmmeﬁémm necessary for a theoretical office for handling
the' traffic orighhating at or destined to Ecuador. The total expense
at the office at Santa Elena amotmied to $45,000 for the year period,
of which amount $7,750 was allécated 'to the theoretical office for
handling the Ecuadorian business. The amount $7,750 was de-
termined from the salaries of employees necessary to handle the
Ecuadorian traffic plus the overhead found to be normal in Ecuador.
The only other item of expense arrived at on & theoretical basis was
the proportion of general expense for general officers and staff, main-
tenance and repairs of cables, deprecistion and other items which
cannot be segregated for individual countries: The item of general
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expense for Ecuador was assumed to be in the same proportion to
the total general expense as the Ecuadorian revenues were to the
total revenues. This method of allocation assumes that the factors
making up the total general expense may be allocated to any partic-
ular point based proportionally on the revenues derived from this
point. Such is not necessarily correct, since these general expenses
may be incurred for work done which does not relate to traffic
handled at any particular point. While this method of allocation
could not be relied upon necessarily in a rate case, the portion of
general expense so determined has somse value in approximating the
profitableness of the Ecuadorian traffic.

36. The annual AACR expenses for conducting operations in
Ecuador under the present conditions of no competition are shown
below:

Salaries and wages, materialg, office and other expenses in connec-

tion with maintenance and conducting operations in Ecuador.__- $64, 505. 00
Depreciation of local plant and equipment in Beuador . . 13, 063. 00
Rent of lines leased from the Ecuadorian government ... __ 107. 00
Provisions for pensions 3, 193. 00
General expense?® 28, 100. 00
Miscellaneous and unclassified expense 3, 789. 00
Sales tax:

Amount due Government $3, 000. 00
Amount collected from customers 2, 500. 00
Net expense for sales tax 500. 00
Word tax:
Amount due Government $24, 900. 00
Amount collected from customers. 24, 900. 00
Net expense for word tax. -
Ecuadorian Government concession tax 20, 000. 00
Total expenses 133, 257. 00
Tess expenses at Santa Blena for transit frafic? 87, 800.00
Net expenses 93, 957. 00
Revenues $112, 188. 00
Bxpenses 95, 957. 00
Net operating Income. 186, 231. 00

87, We find, therefore, that the AACR under conditions of no
competition is handling its traffic at Ecuador at a profit, although
because of the necessity of making certain allocations the exact
amount cannot be determined.’

38. During this period the AACR had revenues of approximately
$107,000' at other points in its gystem from handling traffic with

e e
3 Involves allocations.
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Eecuador. No testimony was introduced in regard to the profitable-
ness of operations in handling this traffic with Ecuador at these
points. The witnesses of AACR contended that it would be im-
proper to include any profit (or loss) at these points on this traffic in
considering the profitableness from the Ecuadorian traffic, because
this method “would come out to a total of double the revenues of
AACR, and just the one lot of expenses.”

39. We are of the opinion that if the AACR operated at Ecuador
only, this method of determining the profitableness of the Ecuadorian
operations would be correct. Since, however, the AACR operates
the other points on the circuit which produced the additional
$107,000 revenue from the Ecuadorian traffic, the profits and losses
at these other points must be taken into consideration to show com-
pletely the results of the operations with Ecuador. Since no such testi-
mony was introduced at the hearing, no conclusions in this respect can
be drawn. The testimony shows, however, that the over-all operating
ratio (total operating expenses to total operating revenues) of AACR
was approximately 80 percent during this period. If this operating
ratio be applied to the additional $107,000 Ecuadorian revenues not
taken into consideration by the AACR witnesses in determining the
profits derived, an additional profit of approximately $21,000 is ob-
tained. This method of determining the profitableness of a given
service is not ordinarily satisfactory, since it assumes that it requires
the same number of dollars expenditure at each point in the system
to produce an equal number of dollars in revenue. Such is not the
case, because wages and salaries are different in different countries,
the amount and classes of traffic are different, the rates for equal
length hauls are different, etc. These expenses can only be deter-
mined by allocating on the proper bases the joint expenses at all
points for handling Ecuadorian traffic. 'While no conclusions, there-
fore, can be drawn as to the actual profit of AACR in handling
Ecuadorian traffic, the inferences are that the total profite derived
by AACR from handling Ecuadorian traffic at the present time may
be double the amount indicated by an analysis of handling the traffic
in Bduador, sbove.

'40. In’ the event the application of RCAC be granted, it is esti-
mated that RCAC will take away from AACR 80 percent of the
traffic it is now handling with Ecuador. If the AACR iraffic be
thus reduced, it will be able to effect certain economies in operation;
also, it will be granted a reduction of $10,000 in its concession tax
of $20,000 when the Ecuadorian government establishes & competing
service. However, because of the then competitive situation, the sales
taxes and word taxes imposed by the Eeusdorian government under
the contractrof. May. 18, 1988, in forée afthe time of the-hesring
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and at that time passed on almost entirely to the public by AACR
would have been paid by AACR itself. The net result is that these
reductions and increases in expenses would nearly equal each other,
so that the AACR operating expenses would have been approxi-
mately the same as before RCAC commenced operations. Since
AACR revenues will be reduced by 80 percent, however, AACR
contended that its operations in Ecuador would have produced a
deficit of approximately $16,000 instead of a profit of approximately
this amount.

41. A comparison of estimated revenues and expenses of AACR
in Ecuador under the May 1938 contract, before and after the RCAC
circuit is established is shown below. This study is based on the
same 60/40 division of revenues as the previous study.

Comparison with
Revenues previous study
Outgoing from Ecuador $46, 800. 00
Inconting to Eeuador 29, 300. 00
‘Wholly within Becuador 2, 400. 00
78, 500. 00 —$33, 688.00
Hxpenses
Salarvies, wages, materials, etc., for conducting op-
erations in Beunador. $63, 205. 00 —1, 300. 00
Depreciation on local plant and equipment . ... 13,068, 00 e —
Rent of lines leased from Hcuadorian government.. 107, 00 e
Provigions for pensions. 3, 093. 00 —100. 60
General expenses’ 19, 700. 00 —8§, 400. 00
Miscellaneous and unclassified expense.— e 3,780.00

Hcuadorian government sales tax:
Amount due Government.___________ $2, 100. 00
Amount collected from public

Net sales tax 2,100.00 2,100, 00 *1,600. 00
Ecuadorian government word tax:
Amount que government e $117, 400. 00
Amount collected from public
Net word tax. 17, 400.00 17, 400. 00 117, 400. 00
Concession tax 10,000.00 —10, 000. 00
Total expenses. 132, 457. 00 —800. 00
Less expenses at Santa Hlena for transit traffic’.. . 87,800.00 e
Net expenses 95, 157. 00 ~800. 00
Revenues 78,500.00 —83,688.00
Net operating income (loss) $—16,657.00 $—32,888.00
i Invislves allocations,
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42. A large item of expense to AACR in the above table is the
$17,400 representing the amount of the word tax payable to the Gov-
ernment of Ecuador under the contract of May 18, 1938, and which
A ACR would not have been able to collect from the public since no
such tax would have been assessed against the RCAC radio circuit.
Since the time of the hearing, however, the above contract has been
modified by governmental decree, effective October 6, 1989, which
reduced the word tax from 10 cents per word to AACR, only, to §
cents per equated word applicable equally to all telegraph companies
operating with Ecuador. Under these rircumstances, the item of
$17,400 should be eliminated from the expenses of AACR so that
the net operating income should be about $743 profit instead of a
loss of $16,657. Therefore, in the event the RCAC is able to take
away from AACR 30 percent of the traffic and revenues for handling
Ecuadorian traffic, it is probable AACR will conduct its traffic op-
erations in Ecuador with a small margin of profit.

43. As pointed out before, the profit or loss at other points on
the AACR system for handling traffic with Ecuador must be deter-
mined in order to arrive at the total profitableness of conduecting
operations with Ecuador. Assuming RCAC is able to take away
80 percent of the traffic from AACR, the present revenues of $107,000
assigned to all other points on the system for handling Ecuadorian
traffic will be reduced to $74,900, a loss of $82,100 in revenue to
AACR. As previously discussed, the record does not contain any
testimony relating to the present expenses for handling traffic with
Ecuador at these other points, or to the possibilities of reducing
these expenses to meet the reductions in traffic It can be said, how-
ever, that the present theoretical profit of $21,000 for this traffic, ob-
tained by applying the operating ratio of 80 percent to the revenue
of $107,000, will be reduced by the loss of $32,100 in revenue. How-
ever, this reduction in revenue may be offset to some extent by reduc-
tiong in operating expense.

- 44. We conclude, therefore, that AACR ig handling its traffic with
Ecuader ata profit under conditions of no competition for the trafiic
m:=me, if e RCAO ‘clteuit is established and is successful in
taking away.30-.percent of the trafic from AACR, it is prob-
:ébclle %&&%A%;gﬁp?ﬁﬁ on Heuadorian traffic will be considerably

uced. However; & reduetion of 30 percent of the revenue derived
from handling ‘tafic_ with "Bedsdor, of approximately $66,000 per
year, would not seriously affect AACR’ ability to serve the public.
AACR’s revenues from ite traffic to Bouador smount approximately
to only 5 percent of its total trans ues; and during the
Porfdirom 1934 t6 1087, -AACR padd-Bvifinds uy Followes 1084,
$540,000; 1985, $1,622,000; 1986, $676,000; and 1987, $1,061,000.
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45. RCAC contends that if its applications be granted, the rev-
enues of the American carriers as a whole will be increased by the
increased revenues to be obtained from traffic between Ecuador and
Germany and Italy which will be sent over the RCAC circuit. At
the present time this traffic is routed via AACR radio from Lima or
Bogota and the tolls are divided in agreed proportions between
AACR and the foreign administrations operating the European ends
of the radio circuits. If the RCAC circuit is established, this traffic
to foreign countries will be routed over RCAC circuits, via New York.
For trafic with Germany, RCAC will receive between 1 and 2 cents
per full-rate word less than AACR now receives for traffic outbound
from Ecuador and 14.5 cents per word more than AACR in the in-
bound direction to Ecuador. For traffic with Italy, RCAC will re-
ceive 18 to 19 cents per word less than AACR for outbound traffic
and 20.8 cents per word more than AACR for inbound traffic.

46. The Ecuadorian traffic with Germany and Italy, however,
amounts to a very few messages per day. A study made of this
traffic on February 8 and 9, 1939, showed 80 messages on each day
lotal in both directions between Ecuador and Germany and 5 mes-
sages on the 8th and 6 messages on the 9th in both directions between
Ecuador and Italy. Since no breakdown for these messages, show-
ing the classes, the number of words, the origin and destination, ete.,
was included in the study, it is impossible to determine to what.
extent the revenue aceruing to RCAC for this traffic would be greater
(or smaller) than the revenue now received by AACR. -

47. At the present time AACR is receiving the total amount of
the tolls (less the Ecuadorian Government Terminal tax) from
traffic between the United States and Ecuador in both directions.
Under the contract between ACAC and the Government of Ecuador
the tolls (less the terminal tax) will be divided equally between the
two parties. If the RCAC application be granted, half of the reve-
nue on the traffic which RCAC may be able to divert from AACR
will, therefore, be lost to the American communications system as a
whole. AACR will be partially compensated for its loss of traffic,
however, by a reduction of its $20,000 Ecuadorian concession tax to
$10,000 if the radio circuit is established. It is estimated that RCAC
will take 30 percent of the AACR traffic between the United States
snd Eeuador which will result in a loss to AACR of approximately
$66,000 a year. Half of this amount, or $33,000, less the $10,000
reduction in AACR concession tax, would be lost to the Ameriean
communications system as 2 whole. The establishment of the direct
radio circult may, therefore, be expected to reduce the revenues now
spcruing to the American gystem ag a whole; however, it is impossible
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o determine with any degree of accuracy the exact extent of such
reduction. ‘

48. RCAC estimates that it will “make a little money” if the radio
circuit with Ecuador be established. It estimates that its cost of
establishing and operating the circuit will be between $1,000 and
$2,000 per year. This amount may be increased temporarily by a sum
not exceeding $3,000 per year, which represents RCAC’s proportion
of the salaries to be paid to a commercial supervisor and a technical
Agdvisor in Ecuador to supervise the operations of the radio circuit
in the event the government of Ecuador requests their services.
These estimates do not include any expenses for RCAC solicitors
.or other RCAC personnel in Ecuador, additional canvassers in New
York or any other points, or any allocation to the Ecuadorian cir-
cuit of the general expenses of RCAC. It is, therefore, impossible to
determine accurately what profit (or loss) will accrue to RCAC in
handling traffic with Ecuador over the proposed radio circuit.

49, In connection with point (6), respondent refers to our decision
in Mackay Radio and Tel. Co., Inc., 2 F. C. C. 592, 599, where we dis-
cussed possible disadvantages which might result from licensing two
competing American radio companies to communicate with a foreign
country in which the telegraph services were operated as a monopoly
created by the Government. The facts in that case, howsever, are dif-
ferent from the instant case. The Government of Ecuador does not
operate all communication services in Ecuador as a monopoly, but
permits AACR to operate an internal telegraph system there.

50. Respondent’s seventh point, that the proposed radio circuit
would add nothing of real value to the public, presents a fundamental
guestion of international communications policy and deserves special
consideration.

51. Cable or radio, each as a medium of communication, has its
own peculiar advantages and disadvantages. Cable circuits are com-
paratively free from forms of electrical interference, and it is diffi-
cult to intercept messages passing over them. Cables, however, may
be put ‘out of eperation completely, by accident, through natural
causes, or by the deliberate act of a party desiring to interrupt com-
munication. In instances where cables must pass through the terri-
tory of intervening foreign governments, coromunications over them
are sometimes subject to censorship or stoppage. However, this lat-
ter factor is not presenit-in this case, since the AACR cables between
the United States and Ecuador do not pass through any foreign ter-
ritory, no foreign administration is thereby in s position to censor
or stop the communications. Radio is more subject to electrical in-
terference which may be caused by natural phenomena or by deliber-
ate “jamming,” 4, ¢., the creation of electrical disturbances, by a party
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seeking to interrupt the communication. While radio communica-
tions are susceptible to interception by unauthorized persons, special
equipment may be provided at each end of the circuit to protect
secrecy; and radio communication may be carried on directly with
other foreign countries without the possibility of censorship or
stoppage of the communication by intervening administrations. In
view of the characteristics of each of the two media, a communication
system having both cable and radio facilities is less likely to become
partially or completely interrupted at any time than a service con-
ducted by cable or radio alone. Thus, in the international field the
maintenance of both media is an important safeguard from the
standpoint of national defense as well as public convenience.

52. In addition to providing further assurance that telegraph serv-
ice will not be interrupted, the supplementing of cable with radio
facilities would permit development and utilization of scientific ad-
vances in the art of telecommunication.

58. It appears, therefore, that there are sound reasons for, and
material advantages to be gained by, the establishment of direct radio
service to foreign countries of importance from the standpoint of
traffic, national defense, or other national interest even though such
countries may have adequate cable service available. In cases where
it appears the existing cable service will be imperiled or adversely
affected to a substantial degree by the radio competition, however,
or where other substantial disadvanages to the American communica-
tions system as a whole may result, consideration must be given to
the question of whether the possible disadvantages outweigh the
advantages.

54, The requirement that in granting licenses the Commission shall
“act ‘ag public convenience, interest, or necessity requires’ * * * is
to be interpreted by its context, by the nature of radio trans-
mission and reception, by the scope, character, and quality of
services * * *» Fed. Radio Com. v. Nelson Bros. Bond and
Mortgage Co., 289 U. S. 266, 285. Part of the context is Section 1
of the Communications Act of 1934, which states that the Commission
was created “For the purpose of regulating interstate and foreign
commerce in communication by wire and radio so as to make available,
go far as possible, to all the people of the United States a rapid,
efficient, nation-wide and world-wide wire and radio communication
service with adequate facilities at reasonable charges, for the purpose
of the national defense * * *.”

55. As a matter of sound national communications policy in order
to fulfill these objectives, the Commission believes, as a general rule
and in the absence of substantial reasons o the contrary, that it
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should permit the establishment of direct radiotelegraph service be-
tween the United States and foreign countries notwithstanding the
availability of telegraph service by cable. In our opinion the situa-
tion presented in this case warrants the establishment of direct radio-
telegraph service between the United States and Ecuador.

CONCLUSIONS

Upon the following grounds the Commission concludes that a
grant of these applications will serve the public interest, convenience,
and necessity :

1. Applicant will offer an efficient public radiotelegraph service
of standard international message classifications between the United
States and Ecuador and a service for the transmission of addressed
program material for broadcast.

2. The only public telegraph service of standard message classifica-
tions now available between the United States and Ecuador is offered
over the cable system by AACR.

8. The establishment of the proposed service by applicant will not
imperil or seriously affect the ability of AACR to continue its public
telegraph service.

4. There are material advantages to be gained by; and, as a matter
of international communications policy, there are sound reasong for;
the establishment of a direct radiotelegraph service between the
United States and Ecuador.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the “Findings of Fact and
Conclusions of the Commission” on April 29, 1940.

8$B.C.G,
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

‘WasHINGTON, D. C.
In the Matter of
AMERICAN Broapcasring (CORPORATION OF
Kextocky (WLAP), Docker No. 4986
LexingroN, Ky.
For Construction Permit.

April 4, 1940

George S. Smith and Harry P. Warner on behalf of the applicant;
Paul D. P. Spearman on behalf of Station WIDX and Great Lakes
Broadcasting Corporation; Louis G. Caldwell and Reed T'. Rollo on
behalf of Station WEBR; Horace L. Lohnes, E. D. Johnston, and
F. W. Albertson on behalf of Station WHIOQ; Davies, Richberg,
Beebe, Busick & Richardson, Alfons B. Landa, and Robert W. Mapes
on behalf of Stations WOOD and WASH; A. V. Dalrymple on
behalf of the Federal Communications Commission.

Prorosep FinpiNes or Facr axp CoNcLUsioNs oF THE COMMISSION
FINDINGS OF FACT

1. This proceeding arose upen an application of the American

Broadcastmg Corporation of Kentuoky, licensee of Station WLAP,

; Kiy. (operating' on the frequency 1420 kilocycles, 100

watts, 250 watts local sunset, unlimited time), for .a comstruction

Permit to install a new transmitter and a directional antenna for

nighttime use, to change frequency to 1270 kilocycles, and to operate
with power of 1 kilowatt, unlimited time.

2. The Commission was unable to determine from an examination
of said application that the granting thereof would serve public
interest, convenience and necessity and designated the same for hear-
ing. On March 9 and 10, 1988, a hearing was held before an exam-
iner, who, in his report (I-670), recommended that the application
be denied. To this report exceptions were filed by the applicant.
Oral argument was heard on September 29, 1938. Thereafter, on
December 23, 1938, the Commisgion issued its “Statement of Facts,
Grounds for Decision, and Order” denying the application, effective
December 30, 1938.

3. On January 18, 1989, the American Broadcasting Corporation
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of Kentucky filed a petition requesting the Commission either to
reconsider and grant the application upon the basis of the exist-
ing record, or, in the alternative, to set the application for further
hearing. On January 28, 1939, the Baltimore Radio Show, Inc.
(WFBR), respondent, filed an opposition to this petition, and on
January 81, 1989, the American Broadeasting Corporation of Xen-
tucky filed a motion to dismiss the opposition to its petition. There-
after, on June 13, 1989, the Commission issued an order setting aside
its “Statement of Facts, Grounds for Decision, and Order” of De-
cember 23, 1938, and granting the above petition, insofar as it re-
quested a further hearing. In the same order the application was
designated for further hearing upon the following issues:

(1) To determine whether or not the applicant’s present facilities
provide adequate service to the community; and

(2) To determine whether or not the use of the frequency 1270
kilocycles, with 1 kilowatt power, unlimited time, and with a direc-
tional antenna for use at night, will provide adequate service for the
area proposed to be served and would be consistent with sound
principles of allocation.

4. Pursuant to the above order, on September 13, 1939, a further
hearing was held on the application before an officer appointed by
the Commission. Subsequently, proposed findings of fact and con-
clusions were submiited by the applicant and by King-Trendle
Broadeasting Corporation (WASH-WOOD), the Baltimore Radio
Show, Inc. (WFBR), and the Lamar Life Insurance Co. (WJDX)
respondents.

5. In the 1930 United States Population Census, the city of Lex-
ington was not classified as a metropolitan district and the popula-
tion was given as 45,736, The population of Fayette County, of
which Lexington is the county seat, was 68,548. WLAP is the only
broadeast station loecated in Lexington, but this ares receives addi-
tional primary service during nighttime hours from Stations WHAS,
Louisville, Ky.; WKRC, Cincinnati, Ohio; and WLW, Cinciwnati,
Ohio.” During daytime hours Station WHAS delivers a signal in
Lexington ranging in intepisity from 7 to 12.4 millivolts per meter,
WEKRC, a signal of 3.08 to '8.34 millivolts per meter, and WLW, a
signal of 9.8 to 10.8 millivolts per meter. Station WHAS renders
satisfactory service in substantially the entire ares proposed to be
served by Station WLAP under the assignment requested herein,
with the exception of the business district of Lezington. Under the
Commission’s rules, Stations WLW and WHAS now operate on
assignments which are classified as clear channel and Station WKRC
uses an assignment of the regional classification. Additionsl satis-
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factory service is received in the northern portion of the proposed
rural service area from Station WCKY, Covington, Ky.

6. Operating under its present assignment during both daytime
and nighttime hours, Station WLADP renders primary service to the
entire city of Lexington and a substantial contiguous rural area.
At present the station renders interference-free service at night to
its 4 millivolt-per-meter contour, which includes approximately
one-fifth of Fayette County and an estimated population of 55,332.
During the day the station renders interference-free service to its
0.5 millivolt-per-meter contour, which has a radius of 1414 miles and
includes, in addition to the city of Lexington, the County of Fayette
and a portion of each of the counties adjacent thereto.

7. The assignment requested herein is of the regional classification
(designated as class III-B) and, under the Commission’s standards
of allocation, the proposed nighttime service area would be normally
expected to extend to the 4 millivolt-per-meter contour. The pres-
ent operation of Station WJDX, Jackson, Mississippi, on the fre-
quency 1270 kilocycles with power of 1 kilowatt at night would be
expected to limit the proposed service area during nighttime hours to
the 5.3 millivolt-per-meter contour. Moreover, the operation of
time-sharing Station WASH-WOOD, Grand Rapids, Michigan, on
the frequency 1270 kilocyeles, with power of 500 watts at night,
would be expected to contribute an interfering signal to the pro-
posed nighttime service to its 4.3 millivolt-per-meter contour. Ap-
plying the Commission’s “Root-Sum-Square” method of computing
interference, as set out in the Commission’s Standards of Good En-
gineering Practice, the record shows, and the Commission finds, that
the proposed nighttime service area of Station WELAP would be
limited to its 6.8 millivolt-per-meter contour. This contour would
include an estimated population of 57,816. As Station WLAP now
serves an estimated population of 55,332 within its present nighttime
interference-free 4 millivolt-per-meter contour, a grant of the ap-
plication would result in an estimated increase in service during
nighttime hours to only 2,484 additional persons.

8. Under the Commission’s Standards of Good Engineering Prac-
tice, class III stations, which are designated as regional stations
operatmg on regional channels, are normally expected to render
primary service to metropolitan districts and the rural areas con-
tained therein and contiguous thereto. Class IV stations operate on
local channels and render primary service only to relatively small
cities or towns and suburban or rural areas contiguous thereto.

8F.C.C
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CONCLUSIONS

Upon the foregoing findings of fact, the Commission concludes:

(1) Lexington, Ky., and a substantial contiguous rural area now
receive adequate primary service from the operation of Station
WLAP on its existing assignment during both daytime and night-
time hours. The station, therefore, now renders an efficient local
service consistent with the Commission’s plan of allocation. More-
over, additional satisfactory service is provided to the Lexington
area. from two clear-channel stations and one regional station
located in other communities.

(2) The operation of Station WLAP on the regional assignment
proposed herein would constitute a distinet departure from the Com-
mission’s plan of allocation in that stations of the regional classifi-
eation are designed to render primary service to metropolitan dis-
tricts and to rural areas contained therein and contiguous thereto,
whereas the city of Lexington is not classified as a metropolitan dis-
trict and the proposed service at night would be limited well within
the contour to which stations of this classification are normally ex-
pected to serve. Because of the limitation expected to be caused to
this proposed nighttime service area (namely, to the 6.8 millivolt-per-
meter contour), the population contained therein would be only slightly
in excess of that now receiving adequate service from this station.

(8) As has been reiterated in recent decisions, the Commission by
its present plan of allocation has, based upon its experience and
study, sought to establish a pattern of radio coverage on a truly
national and scientific basis and only in such a manner can the goal,
the best and most comprehensive service possible to the greatest
number of listeners, be carried into effect. (See /7 re Thumb Broad-
casting Co., Docket No. 4895, 7 F. C. C. 537.) The Commission is,
therefore, loath to depart from this plan and will not do so unless
sufficient reasons are advanced in a given ease to show that such &
departure would be warranted under the peculiar conditions and
circumstances presented and would be, therefore, in the public
interest. ' No such facts ave shown in this record. '

{4) Public interest, convenienoe and necessity will not be served
;thug.h a grant of the application and it should, therefore, be

enie C

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission ag the “Findings of Fsot and
Conclusions of the Comumission” on May 8, 1949 :

s sRC.C
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

‘Wasm~eron, D. C.

In the Matter of
E. D. Rivers,
Varposra, Ga.
For Construction Permit.

Fe No. B3-P-2586

Decided May 7, 1940
DxcisioN axp Orper oN “ProTEsT AND REQUEST FOR HEARING”

On February 7, 1940, the Commission granted without hearing
the application of E. D. Rivers for construction permit to erect a
new radiobroadcast station at Valdosta, Georgia, on the frequency of
1420 kilocycles with a power output of 100 watts night, 250 watts
day, unlimited time.

Petitioner, Albany Broadcasting Co., Inc., is the licensee of Sta-
tion WGPC, located at Albany, Ga., which, at the time the Commis-
sion granted the Valdosta apphcatlon, was authorized to operate on
the frequency 1420 kilocycles with power of 100 watts. Petitioner
then had pending with the C‘ommlsswn an apphcatlon to increase
power to 250 watts, unlimited time.

On’ Fébivuaz;y 926, 1940, petitioner’ filed ‘& “protest and request for
hearmg” directed agamst thé Commission’s order of February 7,
1940, granting the Valdosta application.

Petitioner alleges that the actual air-line distance between Albany
and Valdosta, Ga is approximately 75 miles; that the recommended
separation for statlons operating on the frequency 1420 kilocycles
with a power output of 100 watts is 143 miles; that the operation of
the Valdosta station will cause serious mterference with the recep-
tion of Station WGPC within its primary service area operating
with its then assigned power of 100 watts or operating with the
increased power of 250 watts for which it then had pending its appli-
cation; that if permitted to do so at a hearing, petltloner will pre-
sent evidence in support of these allegations; that prior to the grant
of the Valdosta application, pet1t10ner notified the Commission that
a grant hereof would result in serious interference to its station

8F.C,C.
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WGPC within its primary service area, and that it desired to be
heard on the Valdosta application in order to introduce evidence of
said interference; that no notice of any decision of the Commission
refusing to grant a hearing was made, but the Commission granted
the Valdosta application without a hearing, and without giving peti-
tioner an opportunity to present said evidence.

Petitioner’s application for increase in power was granted by the
Commission on February 27, 1940.

According to the 1930 Census, the population of Valdosta, Ga.,
is 18,482. There are no other stations located there, and the city does
not receive primary service from any stations.

Albany, Ga., according to the 1930 Census, has a population of
14,507. Station WGPC is the only station located there and no pri-
mary service from any other station is received in this community.

The frequency 1420 kilocycles is classified by the Commission as a
local frequency and stations assigned to this frequency are desig-
nated as class IV stations. The Commission’s Standards of Good
Engineering Practice, concerning standard broadcast stations, con-
template that the nighttime service of class IV stations will extend
to the 4 millivolt-per-meter (ground wave) contour, and the daytime
service to the 0.5 millivolt-per-meter (ground wave) contour. On
local channels the separation necessary for service daytime deter-
mines that necessary for adequate nighttime service.

The distance between Albany and Valdosta, Ga., is, as alleged by
petitioner, about 75 miles airline. Under average conditions the
separation required to avoid objectionable interference within the
0.5 millivolt-per-meter contour is 165 miles. However, the conductiv-
ity of the soil in the area between these two stations is considerably
less than that on which the average required separation is based,
and hence, the separation necessary to avoid objectionable interfer-
ence is less than that required under average conditions. However,
the antennas of both the Valdosta station and Station WGPC have
an efficiency somewhat above the minimum, and the operation of the
Va1d0$ta station, as proposed, would probably result in some slight
interference within the 0.5 millivolt-per-meter contours of both the
Albany station, and the proposed Valdosta station.

It appears, therefore, that when the Gomm;ss;on granted the Val-
dosta application, at which time Station WGPC in Albany was oper-
erating with 100, watts power, the establishment of the new station
in Valdosta would have resulted in qbgect;onable interference in a
small area within the 0.5 millivolt-per-meter contour of Station
WGPC. Translated into terms of popula{:mn, the eﬂ“ect of the estab-
lishment of the new station upon the service ares bf Station WGPC
operating with 100 watts power would have been to deprive approxi-

§p.C.C.
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mately 1,359 persons of the service of the latter station during the
daytime. The new station at Valdosta would have resulted in no
objectionable interference during nighttime hours.

During daytime Station WGPC operating with 100 watts power
rendered service to approximately 27,789 persons so that the loss of
service to approximately 1,359 persons was a consideration which
the Commission was required to balance against the additional serv-
ice proposed to be rendered by the Valdosta station. However, since
the grant of the Valdosta station, this consideration has been elim-
inated by the grant of the petitioner’s application for increased
power. The grant of petitioner’s application for increased power to
250 watts, unlimited time, will enable that station to serve within
its 0.5 millivolt-per-meter contour during the daytime approximately
39,155 persons as contrasted with approximately 27,789 persons when
operating with 100 watts power. The effect of the grant of WGP(C’s
application for increased power was also to increase the nighttime
service of that station from approximately 17,077 to approximately
19,277 persons within its 4 millivolt-per-meter contour. It is obvious,
therefore, that the granting of the petitioner’s application for in-
creased power had the effect of removing whatever disadvantage
might otherwise have resulted to persons receiving the service of
that station from the grant of the Valdosta station.

If the Commission were to deny the Valdosta application, the
Albany station, operating with 250 watts, wnlimited time, would be
able to render service to approximately 1,986 people during daytime
within its 0.5 millivolt-per-meter contour who will not be able to
receive the service of this station if the grant of the Valdosta applica-
tion is permitted to stand. None of these 1,936 persons has hereto-
fore received service from Station WGPC. The question which the
Commission, therefore, is required to determine is whether the public
interest, convenience or necessity requires the denial of the Valdosta
application in order that approximately 1,986 persons who have not
heretofore received the service of Station WGPC may hereafter re-
ceive service from this station. On the other hand, a denial of the
Valdosta application would prevent approximately 39,835 people in
the area of Valdosta from receiving service of the new station. By
granting both the Valdosta application and the petitioner’s applica-
tion for increased power, the Commission can make it possible for
the two stations to provide service at night to approximately 23,527
persons who do not now receive service and the extension of inter-
ference-free service in the daytime to approximately 50,701 persons
who do not now receive service. There would be approximately
4,348 persons residing within the 0.5 millivolt-per-meter daytime
contour of both stations who would not receive interference-free

8F.C.C.
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service, none of whom have heretofore received service from either
of the two stations. In this instance, therefore, by granting both
applications the Commission is not bringing about a situation which
deprives any listener of the service of any existing station.

Petitioner makes the argument that it is entitled to notice and an
opportunity to be heard before the Commission could grant the Val-
dosta application. Both the Valdosta application to establish a new
station and petitioner’s application for increased power were granted
by the Commission without a hearing. Both were considered pur-
suant to section 809(a) of the act, which requires the Commission
to grant an application for station license or modification of station
license if, upon examination of such application, the Commission
determines that public interest, convenience or necessity will be
served by a grant thereof. Petitioner has no more basis under the
statute for demanding a hearing upon the Valdosta application as
a matter of right than the Valdosta applicant would have to demand
a hearing upon petitioner’s application for increased power. In this
instance, the Commission concluded from its study of both applica-
tions that the public interest, convenience and necessity would be
served by granting both applications. After consideration of the
petition filed by Station WGPC and the data furnished the Com-
mission in support thereof, the Commission is still of the opinion
that the grant of the Valdosta application as well as the grant of
petitioner’s application for increased power will serve public interest,
convenience and necessity.

Accordingly, it is ordered, this 7th day of May, 1940, that the
protest and request for hearing of Albany Broadcssting Company
(WGPC) be, and it is hereby, denied.

8B.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasHINGTON, D. C.

In the Matter of
MarysviLre-Yusa Crry Broavcastess, Ixo.,
Marysvirre, CALrr.

Application for Construction Permit.

Foe No. B5-P-2551

Decided May 7, 1940
Deciston axp OrpER oN PrETITION ¥oR REHEARING

On January 17, 1940, the Commission granted without hearing the
application of Marysville-Yuba City Broadeasters, Inc., for con-
struction permit to erect a new broadcast station at Marysville, Calif.,
for the use of the frequency 1420 kilocycles with a power output
of 100 watts, unlimited time.

On February 7, 1940, The Golden Gate Broadcasting Corporation,
licensee of Radio Station KSAN, San Francisco, Calif., filed a peti-
tion for rehearing in which it is alleged that petitioner operates its
station, KSAN, at San Francisco on the frequency 1420 kilocycles,
with 250 watts power, unlimited time; that Marysville, Calif,, is
approximately 110 miles air line from San Francisco and that simul-
taneous operation of Station KSAN and the proposed station at
Marysville on the frequency 1420 kilocycles will result in mutual in-
terference within the normally protected 0.5 millivolt-per-meter
contour of each station; that according to the conductivity map ac-
companying the Commission’s Standards of Good Engineering Prac-
tice, it appears no interference will result within the normally
protected 0,5 millivolt-per-meter contour of either KSAN or the
proposed Marysville station but that field strength measurements
indicate the conductivity is actually better than that shown in said
conductivity map and that, as a matter of fact, interference will
result.

On February 18, 1940, Marysville-Yuba City Broadcasters, Inc.,
filed its opposition to the petition of The Golden Gate Broadcasting
Corporation, KSAN, in which it is alleged that the petition for
rehearing should be denied because said petition states no facts to
gustain the conclusion of petitioner that interference will be caused
within its normally protected contour; that, if KSAN actually has

8F.C.C
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engineering measurements taken in conformity with Commission
requirements showing that such interference would be caused, these
data should have been submitted to the Commission in support of
petitioner’s request for hearing; that, in the absence of any such
evidence to support such conclusion of the petitioner, the petition
should be denied.

On February 24, 1940, the Commission made written request of
petitioner to submit to the Commission a written statement, under
oath, together with afidavits of proof in support thereof, giving the
results of the field strength measurements and data upon which peti-
tioner based its conclusion that interference would result to station
KSAN from the operation of the proposed Marysville station, as
alleged in its petition for rehearing.

On April 5, 1940, the petitioner filed with the Commission an af-
fidavit, accompanied by tabulations of measurements and maps, from
which it appears that the 0.5 millivolt-per-meter contour of Station
KSAN extends to a distance not in excess of 16 miles in the direction
of Marysville and that the 0.025 millivolt-per-meter contour is found
at a distance of about 67 miles from San Francisco or about 38
miles from Marysville. The measurements of Station KSAN were
inadequate to determine the conductivity of the area between San
Francisco and Marysville; therefore, data were submitted showing
measurements of the signals of Station KYA, from which it was
concluded that the conductivity of the total path between Station
KYA (in San Francisco) and Marysville was approximately
2X107% ep,

In spite of the fact that the 0.025 millivolt-per-meter contour of
Station KSAN occurred at a distance of about 88 miles from Marys-
ville and the 0.5 millivolt-per-meter contour of Station KSAN was
found at about 18 miles from San Francisco, it was concluded that
the operation of a station in Marysville as proposed would result in
objectionable interference to the present service of Station KSAN
and that interference would occur to the service of the proposed
Marysville station.

Examination of the data indicates, as would be expected, that the
conductivity characteristic of the first several miles of a path be-
tween Station KYA, at San Francisco, and Marysville (which lies
across the salt water of San Francisco Bay) is much better than the
conductivity from the north or east side of the Bay to Marysville.

The 0.5 millivolt-per-meter contour of Station KSAN occurs at
a distance of 89 miles from Marysville. Based upom an antenns ef-
ficiency of 47.5 millivolts per meter for 100 watts power, which is
the minimum permitted class IV stations under our rules, a conduc-
tivity of 1.35X 10 or better is required in the ares between Marys-
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ville and the northeast side of the Bay in order that the proposed
Marysville station place a signal of 0.025 millivolt per meter at the
location of the 0.5 millivolt-per-meter contour of Station KSAN. It
is alleged that the conductivity on a line northeast of Station KPO
is approximately 1.4X10%%¢4. However, these measurements taken
in the direction of Marysville of Station KXPO lie over a consider-
able portion of the salt water of the San Francisco Bay and are not,
therefore, truly indicative of the conductivity of the land portion of
the path which lies between Marysville and the vicinity of QOakland.

Measurements made during the Commission’s allocation survey of
1935 on Station KGO at Oakland indicate the land conductivity over
this path to be 2.1X10%ex. These measurements are a more accu-
rate indication of the land conductivity since the radial in the direc-
tion of Marysville does not lie across the Bay. These data were pub-
lished by the Commission in the Report of the Allocation Survey of
September 1, 1936.

Inasmuch as it is only necessary to consider propagation of the
land area from the northeast portion of San Francisco Bay to Marys-
ville in order to determine the signals of the proposed Marysville
station at any point where the signal of Station KSAN has been
measured, it is clear that the conclusion of the petitioner represented
by propagation curves drawn, upon which the interference areas were
determined, are not an accurate indication of the actual conditions
to be expected. As previously indicated, the conductivity of this
path would have to be in the order of 1.35X107%¢u before interfer-
ence would occur. An investigation of the data submitted indicates
from the slope of the curves that the conductivity of the land portion
of this path' is considerably below 1,85X10-%¢u. In fact, the data
substantiate the conclusion that the Cornmission’s published informa-
tion is more nearly representative of the actual conductivity. Assum-
ing the conductivity to be less than 1.35X10-*® between the northeast
portion of San Francisco Bay and Marysville, the distance between
San Francisco and Marysville is ample to prevent objectionable
interference within the 0.5 millivolt-per-meter contours of both sta-
tions and there is no evidence that objectionable interference will
result to either.

In view of the fact that the Commission is satisfied that no objec-
tionable interference will result to the service of the San Francisco
station because of the operation of the Marysville station, it is unnec-
essary for the Commission to consider whether the public interest,
convenience, or necessity would be served by the establishment of the
new station at Marysville, even though some interference might be
caused to the service of the existing station at San Francisco.

Accordingly, it is ordered, this Tth day of May 1940, that the Petition
for Rehearing be, and it is hereby, denied.

8F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasmiNgToN, D. C,

In the Matter of
PueLix Bamrorp THEATRES, INOC.
A _N. C., Docxker No., 5412

For Construction Permit.
April 18, 1940

Howard 8. LeRoy, L. A. Denslow, and D. R. Millard, for the appli-
cant; Eliot C. Lovett, for Station WWNC; Paul M. Segal, George
8. 8mith and Harry P. Warner, for Station WMPS; H. L. Loknes,
F. W. Albertson and Maurice M. Jansky, for Stations WBNS and
WHP; Philip G. Loucks, Arthur W. Scharfeld and J. F. Zias, for
Station WBIG; J. W. Gum, for Station WGNC; and D. M. Patrick,
Karl A. Smith and Lester Coken, for the Asheville Daily News,

Prorosep Frnoines o Fact axo CoxNcrustons o TaHE COMMISSION
FINDINGS OF FACT

1. This proceeding arose upon an application of the Publix Bam-
ford Theatres, Inc., for a construction permit to erect a new broad-
casting station at Asheville, N. C., to install a directional antenna
for nighttime use and to operate on the frequency 1480 kilocycles,
with power of 1 kilowatt, unlimited time,

2. The Commission was unable to determine from an examination
of the application that the granting thereof would serve public inter-
est, convenience and necessity and designated same for a hearing.
On March 10 and 11, 1939, a hearing was held on this matter before
an examiner. Later, proposed findings of fact and conclusions
were filed by the applicant and by the North Carolina Broadcasting
Co., Inc. (WBIG); The Asheville Citizen-Times Co. (WWNC);
WBNS, Inc. (WBNS); The Memphis Broadcasting Co. (WMPS);
and WHP, Inc. (WHP), respondents. Subsequently, the Commis-
sion granted a petition filed by the applicant for leave to amend its
application to specify a new transmitter site. On August 8, 1989,
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the Commission by its order remanded the application for further
hearing upon the following additional issues:

To determine the availability and suitability of the antenna site
which the applicant proposes to use;

To determine whether the granting of the assignment requested
would be in accordance with the Commission’s plan of allocation
and Standards of Good Engineering Practice.

8. A further hearing on the above issues was held before an exam-
iner on October 4, 5, and 16, 1939. Later, additional proposed find-
ngs of fact and conclusions were filed by the applicant and by
WBNS, Inc. (WBNS); WHP, Inc. (WHP); Memphis Broadcast-
ing Co. (WMPS); and Asheville Citizen-Times Co. (WWNC).

4. In the 1930 United States population census, the city of Ashe-
ville is not classified as a metropolitan district and the population isg
given as 50,193. In the same census the population of Buncombe
County, in which Asheville is located, is shown as 97,937. There
are two broadcasting stations now located in Asheville, namely,
WISE (which is classified as a local station operating on the fre-
quency 1370 kilocycles, with power of 250 watts, unlimited time, and
WWNC (classified as a regional station) using the frequency 570
kilocycles, with power of 1 kilowatt, unlimited time. During the
day Station WWNC serves an estimated population of 163,640 within
its 0.5 millivolt-per-meter contour. No other stations render primary
serwg:e to the Asheville area during either daytime or nighttime
hours.

5. The a,ntenna s1tg gpecified in the application, as amended, would
not be satisfactory for the assignment requested herein as the pro-

posed station, operating at this site, would not be able to render a
minimum signal mtensxty ‘of 25 mllhvolts per meter to the entire
business district of Ashevﬂle during 'either daytune or nighttime
hours. In fact, operating from the site specified the station’s 25
millivolt—per—meter contour would be expected to include, at the
maximum, during nighttime hours, only approximately one-half of
the business district of Asheville and an even smaller portion of this
district during the day.

6. The assignment, requested herein is of the regional classification
(designated as class TIT-B), and, under the Commission’s Standards
of Good Engineering Practice, the proposed nighttime service area
would be normally entitled to protection to its 4 millivolt-per-meter
contour. Moreover, under the same standards class III stations are
normally expected to render primary service to metropolitan districts
and the rural areas contained therein and contiguous thereto. The
present operation of Station WBNS, Columbus, Ohio, would be ex-
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pected to limit the proposed service area during nighttime hours to
the approximate 10 millivolt-per-meter contour. This contour would
not be expected to embrace even the entire city of Asheville.

7. The service of Station WMPS, Memphis, Tenn., is now limited
at night by the operation of KSO, Des Moines, Iowa, to the ap-
proximate 3.64 millivolt-per-meter contour. Station WBNS also
contributes an interfering signal to the approximate 3 millivolt-per-
meter contour of this station. The operation of the proposed station
would be expected to contribute an additional interfering signal to
this station during nighttime hours to the approximate 2.6 millivolt-
per-meter contour. Applying the Commission’s “Root-Sum-Square”
method of computing interference, as set out in the Commission’s
Standards of Good Engineering Practice, the operation of the pro-
posed station would be expected to increase the present limitation
to the service of Station WMPS at night from the 4.7 millivolt-per-
meter contour to the approximate 5.4 millivolt-per-meter contour.

CONCLUSIONS

Upon the foregoing findings of fact, the Commission concludes:

1. The antenna site specified in the application, as amended, is not
satisfactory for the operation of a station as proposed herein, in
that it would not enable such a station to render a minimum signal
of 25 millivolts per meter to the business distriet of the city of Ashe-
ville. Under the Commission’s Standards of Good Engineering Prac-
tice a station operating at this site on the assignment requested could
not render an efficient broadcasting service to this community.

2. The operation of a broadcasting station, as proposed herein,
would constitute a distinct departure from the Commission’s plan
of allocation in that stations of the regional classification are designed
to render service primarily to metropolitan districts and to rural
areas contained therein and contiguous thereto, whereas the city of
Asheville is not classified as a metropolitan district and the proposed
service at pight would be limited far within the contour to which
stations of tghis classification are normally entitled to protection.
Because of the drastic limitation expected to be caused to the proposed
nighttime service area (namely, to the 10 millivolt-per-meter con-
tour), the applicant could not render interference-free service at
night, even to the entire city of Asheville.

8. The Commission will fiot, in granting applieations for broad-
casting facilities, depart from ite plan of allocation unless convincing
reasons are advanced in a given case to show that such a departure

would be in the public interest. No such considerstions are shown
in this record. ' -
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4. The operation of the proposed station during nighttime hours
would materially diminish, through objectionable interference, the
present useful service area of Station WMPS, Memphis, Tennessee.

5. Public interest, convenience, and necessity will not be served
through a grant of the application and, therefore, it should be denied.

The proposed findings of fact and conclugions of the Commission,
were adopted by the Commission as the “Findings of Fact and Con-
clusions of the Commission” on-May 18, 1940.

8§F. C. G
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WasmaiNeToN, D. C.

In the Matter of
C. T. Suerer Co., INoc., Docxer No. 5474
‘WORCESTER, Mass,
For Construction Permit.

March 18, 1940

J. E. Burroughs, Jr., William Stanley, and Wm. P. Arnold on
behalf of the applicant; Frank D. Scott and Lowis B. Montfort on
behalf of Station WTHT, respondent; Karl A. Smith on behalf of
Station WTAG, intervener; James W. Gum and James T. Clark on
behalf of Central Broadcasting Corporation, intervener; Ben S.
Fisher, Charles V. Wayland, and Jokn W. Kendall on behalf of Sta-
tion WORC, intervener.

Prorosep Frnoves or Facr axnp ConecLusions oF THE CoMMISSION

C. T. Sherer Co., Inc., filed an application for a construction per-
mit (file No. B1-P-2266), requesting authority to construct a new
radiobroadcast station at Worcester, Mass., to operate on 1200 kilo-
cycles with power of 100 watts night, 250 watts day, unlimited time.
The Commission was unable to determine from an examination of
the application that the granting thereof would serve public interest,
convenience or necessity, and, therefore, designated the application
for hearing before an examiner in accordance with the provisions
of the Communications Act of 1934, as amended. Due notice of the
time and place of hearing, and the issues to be determined, was given
to the applicant and other interested parties., The hearing was held
on July 14 and 24, and September 19, 1939. Proposed findings of fact
and conclusions were filed by the applicant and Alfred Frank Xlein-
dienst, licensee of radiobroadcast Station WORC, located at Worces-
ter, Mass., intervener.

FINDINGS OF FACT

1. The applicant, C. T. Sherer Co., Inc., is a corporation organized
under the laws of the State of Massachusetts. The capital stock
consists of 1,470 shares of preferred and 5,000 shares of common
stock, all of which is owned by the R. C. Taylor Trust. The officers
of the applicant corporation are Frank F. Butler, president, William
Robert Ballard, vice president, Raymond A. Voltz, treasurer, and
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Paris Fletcher, secretary or clerk. The directors are Frank F. But-
ler, S. Lloyd Jones, and Harry R. Davis. The trustees of the R. C.
Taylor Trust are Forrest W. Taylor, Harry R. Davis, and Frank F.
Butler. All of the officers, directors, and trustees are citizens of the
United States. The applicant is engaged, as its principal business,
in the operation of a department store in the city of Worcester.

2. According to the United States Census of 1930, the population
of the State of Massachusetts was 4,249,614, of the city of Worcester,
195,311, the metropolitan district of Worcester, 805,298, and Worces-
ter County, 491,242,

3. The 0.5 millivolt-per-meter daytime contour of the proposed
station will have a radius of about 814 miles, which will embrace a
population of 234,385. Located between the 2.0 and the 0.5 millivolt-
per-meter daytime contours of the proposed station, however, are six
cities, each with a population in excess of 2,500 and the group witl
a total population of 35,360. Under the Commission’s Standards of
Good Engineering Practice signals received in such cities are not
considered to constitute satisfactory primary service unless their
value exceeds 2 millivolts per meter. Thus only about 200,000 persons
or 65 percent of the population in the metropolitan district of
‘Worcester will receive primary service during the daytime.

4. The Engineering Standards also provide that transmitter sites
be 50 chosen that the station will have a minimum signal of 5 milli-
volts per meter over the éntire residental section of the city in which
the main studio is located. The 5 millivolt-per-meter contours of the
proposed station will have radii of approximately 2.8 and 2.2 miles,
during the day and night, respectively. The dimensions of the city
-of Worcester with a minimum signal of 5 millivolts per meter either
miles east and west. Therefore, regardless of the location selected,
it will be impossible to serve the entire residential district of the city
of Worcester with a minimum signal of 5 millivolt-per-meter either

day or night. CONCLUSIONS

Upon the foregoing findings of fact, the Commission concludes:

1. The limited service to be rendered by the proposed station will
not constitute a satisfactory use of the facilities requested.

2. The granting of the application will not serve public interest,
convenience or necessity.

In view of the conclusion reached that this application should be
denied for the reasons indicated, it is unnecessary to dispose of other
issues in the case.

The proposed findings of fact and conclusions of the Commission
were adopted as the “Findings of Fact and Conclusions of the Com-
mission” on May 16, 1940.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

Wasmineron, D. C.

In the Matter of *
Eroore ErLBACHER,

Care GIrarDEAT, Mo. No. 5504
For a permit to construct a coastal har- Docxer No.

bor station at Cape Girardeau, Mo.;
to operate in the public service.

March 13, 1940

Harry J. Daly on behalf of the applicant; Willson Hurt on behalf
of Radiomarine Corporation of America; James H. Hamley on
behalf of Warner and Tamble Radio Service; Loyola M. Coyne on
behalf of Inland Waterways Corporation; and Robert L. Irwin on
behalf of the Commission.

Proposep Finpings oF Facr axp CoNcrusions oF THE CoOMMISSION
FINDINGS OF FACT

1. This proceeding is on an application filed by Eddie Erlbacher
for a permit to construct a coastal harbor station at Cape Girardeau,
Mo., to be operated in the public service. The assignment requested
is: Frequency, 2738 kilocycles; power, 50 watts, A-3 emisgion; and
hours of operation, unlimited. The application was heard before a
properly designated employee of the Commission. Proposed find-
ings of fact and conclusions have been filed on behalf of the applicant
and Warner and Tamble Radio Service.

2. Eddie Erlbacher, the applicant herein, is a citizen of the United
States and a resident of Cape Girardeau, Mo. His principal busi-
ness is that of towboat operator. The range of his towing operations
is generally along the Mississippi and its tributaries.

8. Cape Girardeau is located on a high bluff on the Mississippi
River, approximately 95 miles south of Saint Louis and 155 miles
north of Memphis. It is situated between the points where the
ineu i ahd Ohio Rivers flow into the Mississippi. The principal

1Motion of Warner and Tamble Radlo Service to remand for forther bearing, dented
May 22, 1940,
8¥.C.0.
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commodities hauled on the Mississippi are gasoline, cement, coal,
molasses, coke, and iron. During the year 19387, the tonnage han-
dled on the Mississippi between the Missouri and Ohio Rivers was
2,056,945, and the values of the cargoes hauled aggregated $151,-
788,807. The vessels operating in this area during 1937 numbered
1,527 steamers with registered tonnage of 883,384, 2,780 motor ves-
sels with registered tonnage of 288,568, and 6,846 barges with a
registered tonnage of 7,301,762. The passengers carried numbered
1,005,708. The applicant has presented a list showing 72 boats
which regularly pass Cape Girardeau.

4. The applicant intends to operate the proposed station in the
public service, and a constant listening watch will be maintained.
Distress calls, emergency calls, weather reports, river data, lock news,
and similar information will be handled without charge. In addi-
tion, the station will provide two-way telephone communications
between boats within the range of the station and land telephone
stations. The applicant proposes to charge 75 cents for the initial
period of three minutes or fraction thereof, plus 25 cents for each
minute after the initial period. The proposed rate will apply to calls
between boats and the long distance toll terminal at the proposed
station; to telephone relay service; and to telegraph messages which
will be accepted for transmission through the established telegraph
companies. Arrangements have been made for a physical connection
with the toll lines of the Southeast Missouri Telephone Company.
However,.the Commission makes no finding as to the reasonableness
of the proposed rates or with respect to services to be rendered
without charge.

5. The record shows that the. operamon of the proposed station
would aid in the safety of life and property of the persons in the
area and would permit the business interests in this section to handle
their affairs more efficiently. The service proposed would be particu-
larly beneficial to the marine operations in the area in cases of
breakdown, the stranding of boats occasioned by the shifting of
channels or the fall of the river, and emergencies connected with
shipping on the river. A station at Cape Girardeau would aid
materially as a medium for transmitting messages between the
towboats and their offices.

6. There are two public coastal harbor stations located on the
Mississippi River. Station WAX, owned by the Southern Bell
Telephone and Telegraph Co., operates on the frequency 2558 kilo-
cycles, with a maximum power of 400 watts, and is located at Port
Sulphur, La. Station WJB is owned by Warner and Tamble Radio
Service operating on 2788 kilocycles, with a maximum power of 25
watts, and is located at Memphis, Tenn. There is outstanding a con-
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struction permit for authority to build equipment which will in-
crease the power assignment of Station WJG to 100 watts. Station
WJG is able to contact boats at a distance of 140 miles or approxi-
mately 20 miles south of Cape Girardeau. From listening tests
conducted on behalf of the applicant, it is shown that the channel
2788 kilocycles is received at Cape Girardeau about one-eighth of
1 percent of the time, and of this time Station WJG uses the channel
on an average of 1 minute in 11 hours. Station WJG does not
render a consistent service in the Cape Girardeau area.

7. The transmitter and the other equipment to be used in connec-
tion with the operation of the proposed station are designed accord-
ing to good engineering practice and will comply with the regulations
of the Commission. The antenna and the transmitter equipment
-will be located near a building owned by the applicant. The antenna
will be spproximately 150 feet above the river. The receivers and
transmitters to be installed on the boats owned by the applicant will
cost approximately $350 each. In addition, it is expected to spend
$150 on each boat to quiet the electrical noise and make the antenna
more efficient. The coverage of the proposed station is expected to
embrace a radius of approximately 20 miles.

8. The estimated cost of the proposed station is $1,900. The
operating expenses are expected to be approximately $4,900 a year.
The operating expenses will include the services ‘of at least three
qualified operators necessary to maintain a constant watch on the
frequency. In addition to maintaining a watch, the operators would
perform other services connected with the applicant’s towboat op-
erations. The operating expenses of the proposed station would thus
be reduced by the allocation of the operators’ time to other duties.
The applicant has a net worth of more than $86,000, of which ap-
proximately $16,000 is represented by cash in the bank. The opera-~
tion of the proposed station is not expected to result in a profit at
the start but the applicant is willing to continue the station despite
any. loss that may be incurred.

9. The frequency 2738 kilocycles is allocated pursuant to rule 229
to ship, coastal harbor and Government stations, under rules 285
(d) and 275 (e) to ship and coastal harbor stations, respectively,
and designated by rule 285 (d) for communication primerily with
other ship stations. Under the Madrid regulations, this frequency
is in a shared band. In accordance with the Canadian Agreement
of October 1983, as modified March 31, 1989, this frequency is avail-
able for the common use of both Canadisn and United States star
tions. Under the Havana Agreement of December 1987, the frequency
‘band 2785 to 2740 kilocycles is allocated: o the coastal service
primarily for intership communication. This frequency #s also des-
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ignated by rule 1 of the Commission’s special temporary rules
governing the operation of ship telephone and coastal harbor tele-
phone stations in the Great Lakes region, effective March 31, 1939,
to ship and coastal harbor stations.

10. The operation of the proposed station would not be expected
to cause serious interference to the service of any existing station
during daytime. However, if the proposed station and Station WJG
operated simultaneously at night, there would be heterodyning and
cross-talk sufficient to cause interference in areas outside of a radius
approximately 15 miles of the desired station. The applicant expects
to operate the proposed station in a manner which would not cause
interference to existing services.

CONCLUSIONS

Upon the facts presented, the Commission concludes that:

1. The applicant is legally, technically, financially, and otherwise
qualified to install and operate the proposed station.

2. The applicant will offer a public service if the permit to con-
struct the proposed station is granted, and arrangements have been
made for landline service.

8. There is a need for the service proposed by the applicant in
the area of Cape Girardeau.

4, The frequency 2738 kilocycles is available for use as proposed
under the provisions of the Communications Act of 1934, a5 amended,
the General Radio Regulations annexed to the Imternational Tele-
communications Convention, Madrid, 1932, and the Rules and Reg-
ulations of the Commission.

5. Interference would result at night between the proposed sta-
tion and Station WJG at Memphis during simultaneous operation.
However, since the frequency is allocated principally for use by ship
stations, its use by coastal harbor stations contemplates no inter-
ference with the ship service and a share-time use between coastal
harbor stations.

6. The granting of the application would not adversely affect the
interests of any carrier or carriers subject to the Communications
Act of 1934, as amended.

7. The granting of the application would serve public interest,
convenience, and necessity only on condition that the operation shall
not cause interference to the intership service or to the service of
any other coastal harbor station operating on the same frequency.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the “Findings of Fact and Con-
clugions of the Commission” on May 22, 1940.

8F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasHINGTON, D. C.

In the Matter of
Neproxe Broapcasting CORPORATION, Docker No. 5586

A1vaxtio Crry, N. J.
For Construction Permit.

April 4, 1940

Clarence O. Dill, James W. Guan, and Samuel Morris on behalf of
the applicant; Ben 8. Fisher, John W. Kendall, and O. V. Wayland
on behalf of Station WBAB, intervener; and George 0. Sutton and
Arthur H. Schroeder on behalf of Stations WILM and WAZL,

respondents.

Prorosep Finomwes oF Facr anp ConcrusioNs oF TaE CoMMISSION

1. Neptune Broadcasting Corporation filed an application for a
construction permit (File No. B1-P—2333) requesting authority to
construct a new radiobroadcasting station at Atlantic City, N. J., to
operate on 1420 kilocycles with power of 100 watts night, 250 watta
local sunset, unlimited time. The Commission was unable to de-
termine, from an examination of the application, that the granting
thereof would serve public interest, convenience, or necessity and,
therefore, designated the application for hearing before an examiner
in accordance with the provisions of the Communications Act of
1934, as amended. Due notice of the time and place of hearing,
and the issues to be determined, was given to the applicant and other
interested parties, The hearing was held on June 9, 10, and 20, 1939.
Proposed findings of fact and conclusions were filed by the applicant;
Press-Union Publishing Co., intervener ; Delaware Broadeasting Co.,
licensee of broadcast Station WILM, respondent; and the Hazleton
Broadcasting Service, Inc., licensee of broadcast Station WAZL,
respondent.

2. The licensees of Stations WILM and WAZL participated in this
proceeding as respondents because of the possibility of objectionable
interference to the operation of said stations if the instant appli-

1
denied on Tuly 16, 1040, Sen detaton apd order on petion for Emaion Srae T, 1040,
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cation were granted. The record shows, and the proposed findings
of fact and conclusions submitted by the respondents concede, that
no objectionable interference will result to Stations WILM and
WAZL from the operation of the station proposed by the applicant.
As between the remaining parties the only issue to be determined is
whether the intervener (WBAB) will be, as alleged by it, adversely
affected by the addition of the proposed station in Adtlantic
City, N. J.

3. According to the 1930 United States Census, the population of
Atlantic City was 66,198, the metropolitan district 102,424, and
Atlantic County in which Atlantic City is located, 124,823. Accord-
ing to the same census, the population of the State of New Jersey
was 4,041,884, The proposed station will render primary service
to 111,799 people during the day and 100472 at night. The proposed
station will also render primary service to the whole metropolitan
district during the day and at least 99 percent of the whole
metropolitan district at night.

There are 12 stations licensed to operate in the State of New
Jersey. At the time of the hearing there was only one station
licensed to operate in Atlantic City, Station WPG. Since the hear-
ing the Commission has granted the application of Greater New
York Broadcasting Corporation for permission to operate a station
in New York City with power of 5 kilowatts on 1100 kilocycles, un-
limited time, contingent upon the surrender of the license of Station
WPG. There was an outstanding construction permit, authorizing
the construction and operation of a new station in Atlantic City
by Press-Union Publishing Company (WBAB) to operate on 1200
kilocycles with power of 100 watts night, 250 watts day, unlimited
time. At the hearing. of the applieation of Press-Union Publishing
Company, the applicant therein insisted that there was a need for
two broadcast stations in Atlantic City. Some service of an
intermittent and secondary nature is received from distant clear-
channel stations. These stations, however, carry no programs for
the local, charitable, religious, educational, fraternal, or civic organ-
izations of Atlantic City and they do not carry any advertising for
Tlocal merchants. The local talent has no outlet through such
stations.

According to the United States census of business for 1935, At-
lantic City had 1,734 retail stores, with 5,525 employees, and a pay
roll of $5,092,000, making total annual sales of $37,107,0000. Ac-
-cording to the same census, Atlantic City had 108 wholesale estab-
lishments with 718 employees and a pay roll of $996,0600, doing an
-annual business of $14,196,000. The census showed also that for
1985, Atlantic City had 84 manufacturing establishments, with 907
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employees, and a pay roll of $1,114,284, the manufactured product of
which had an annual value of $9,650,306.

4. There is no evidence of the extent, if any, to which the income
of Station WBAB will be reduced by the operation of the proposed
station or that WBAB will be unable to operate in the public inter-
est. In fact, it was shown that none of the WBAB advertising con-
tracts have been canceled although seven of the contracts for adver-
tising over applicant’s proposed station were signed by the same
organizations heretofore signing contracts with the intervener.

CONCLUSIONS

Upon the foregoing findings of fact the Commission concludes:

1. Intervener, Press-Union Publishing Co. (WBAB), has failed
to show that it has any interests that will be adversely affected by
a grant of the instant application or that such grant will result in
impairment of its ability, as licensee of Station WBAB, to serve
public interest, convenience, or necessity.

2. Upon consideration of all the facts of record as to the appli-
cation of Neptune Broadcasting Corporation, the Commission con-
‘cludes that public interest, convenience, or necessity will be served by
a grant of said application, subject to the selection of an approved
‘transmitter site and antenna system.

The proposed findings and conclusions of the Commission were
adopted by the Commission as the “Findings of Fact and Conclu-
sion of the Commission” on May 22, 1940.

July 16, 1940
Drcmsion axp Orper ox PeriTioN FOR REHEARING

Neptune Broadcasting Corporation, Atlantic City, N. J., filed an
spplication (B1-P-2333) for construction permit to erect a new
-radicbroadcast station at Atlantic City, N. J., to operate on the fre-
quency 1420 kilocyeles, with 100 watts power night, 250 watts local
sunset, unlimited time.

The application -was heard before an examiner on June 9, 10,
and 20, 1989.

Press-Union Publishing Co., licensee of Station WBAB, Atlantic
City, N. J., petitioned to intervene in the proceedings, alleging that
a grant of the Neptune application would adversely affect its inter-
ests because of ecomomic injury. 'We permitted the intervemtion,
end Press-Union Publishing Co. participated fully im the prooeed-
-ingss- . ‘Thereafter petitioner submitted proposed findings of fact and
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conclusions of law. Petitioner submitted a proposed conclusion,
“The applicant has not proven that there is available in Atlantic
City sufficient economic support or talent for program material for
two full-time local stations,” but did not submit any proposed find-
ings of fact which would support such a conclusion; nor did peti-
tioner propose any conclusion or findings in support thereof, that a
grant of the Neptune application would aggrieve or adversely affect
its interests.

On April 4, 1940, the proposed findings of fact and conclusions of
the Commission were filed. Among other proposed findings of fact
was the following :

There is no evidence of the extent, If any, to which the income of Station
WBAB will be reduced by the operation of the proposed station, or that WBAB
will be unable to operate in the public interest. In fact it was shown that
none of the WBAB advertising contracts have been canceled, although seven

of the contracts for advertising over applicant’s proposed station were signed
by the same organizations heretofore signing contracts with the intervener.

Upon this finding the Commission concluded:

Intervener, Press-Union Publishing Co. (WBAB), has failed to show that it
has any interests that will be adversely affected by a grant of the instant
application or that such grant will result in impairment of its ability as
licensee of Station WBAB to serve public interest, convenience and necessity.

On May 22, 1940, the Commission issued its order granting the
application of Neptune Broadcasting Corporation and adopting as
final its findings of fact and conclusions of April 4, 1940.

On June 11, 1940, Press-Union Publishing Co. (WBAB) filed a
petition for rehearing. Station WBAB is authorized to use the fre-
quency 1200 kilocycles, with 250 watts power, unlimited time. The
frequencies assigned both the applicant and petitioner are sufficiently
separated so that both may be used in Atlantic City without either
causing electrical interference to the other.

On June 17, 1940, Neptune Broadcasting Corporation filed its an-
swer to the petition for rehearing.

Petitioner does not now assert that it will be aggrieved or adversely
affected by the grant of the Neptune application, but seeks a denial
of the application on the grounds that there is no need for two
local stationsg in Atlantic City; that the service of the proposed Nep-
tune station will duplicate to a large extent the program service now
being rendered by Station WBAB; that the Commission did not
make a finding as to the financial qualifications of the applicant; that
the record does not support a finding that the applicant is financially
qualified because financial statements of the stock subscribers were
not put in evidence; that “stock ownership in the applicant corpo-
ration is confusing and it is difficult to ascertain the procedure fol-
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lowed by the Commission in determining the ultimate parties to
which the license was granted.”

Although petitioner, in its petition for rehearing, does not assert
that it will be aggrieved or adversely affected by the operation of the
proposed station, we have carefully considered the grounds urged
by petitioner for a reversal of our decision of May 22. Upon con-
sidering these grounds, we find that they are without merit.

Accordingly, it is ordered this 16th day of July, 1940, that the
petition for rehearing be, and it is hereby, denied.

S§F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasaNgroN, D. C.
In the Matter of

Application of the Mxcurcax Berr TELEPHONE
Co. for a certificate that the proposed ac-
quisition by it of the telephone plant and
property of the Hnranpare TevzraoNE Co.
will be of advantage to the persons to
whom service is to be rendered and in the

public interest.

» Docker No. 5831

June 12, 1940
CERTIFICATE

At a session of the Federal Communications Commission held at
its offices in Washington, D. C., on the 12th day of June, 1940,

The Commission having under consideration the application of
the Michigan Bell Telephone Co. requesting this Commission to cer-
tify that the proposed acquisition of the properties of the Hillandale
Telephone Co. by the Michigan Bell Telephone Co. will be of ad-
vantage to the persons to whom service is to be rendered and in the
public interest,

A hearing and investigation of the matters and things involved in
said proceeding having been had, it is hereby certified that the pro-
posed acquisition of the properties of the Hillandale Telephone Co.
by the Michigan Bell Telephone Co. will be of advantage to the
persons to whom service is to be rendered and in the public interest;
provided, however, the Commission makes no finding as to the value
of the property or as to the reasonableness of the purchase price,
and nothing herein shall be deemed an approval of any accounting
performed or to be performed in connection with the transaction.

This certificate shall take effect immediately.

8 F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasaiNeToN, D. C.

In the Matter of
Rapro Voice oF SPRINGFIELD, INC., Docxer No. 5704
SeringFIELD, OHITO.

For Construction Permit.

May 16, 1940

W. Theodore Pierson in behalf of the applicant; Charles W. Way-
land in behalf of Donald A. Burton (WLBC), respondent.

Prorosep FinpiNas oF Facr anp CoxcrusioNs oF THE CoOMMISSION

This proceeding arose upon the application of Radio Voice of
Springfield, Inc., for a construction permit to erect a new radio-
broadcast station at Springfield, Ohio, to operate on the frequency
1810 kilocycles, with power of 100 watts, unlimited time. The Com-
mission being unable to determine that the granting of the appli-
cation would serve public interest, convenience, and necessity, desig-
nated it for hearing, and notice of the time and place thereof and
the issues to be determined was given to the applicant and other
interested parties. The matter was heard on October 27, 1888,
before an examiner duly designated by the Commission. Subsequent
thereto, on November 17, 1939, the applicant was granted leave to
amend its application on matters not concerning the issues involved
herein. Proposed Findings of Fact and Conclusions have been
sabmitted om behalf of the applicant and Donald A. Burton

The Proposed Findings of Faet and Conclusions submitted by the
respondent, Donald' A. Burton, concluded that the application should
be denied on the ground that the operation:of the propesed station
would cause objectionable interference to the operation of Station
WLBC. As between the parties, this is the only issue and only the
relevant facts necessary in deciding this issue are reported herein.

The transmitter site and the antenna are to be selected subject to
the Commission’s approval. The facts reported herein are based
upon the use of a self-supporting vertical radiator with height of
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150 feet to be located near the center of the business district of
Springfield, upon actual measurements of the signals of Station
WLBC, and upon the computed field intensity of the signals of
the proposed station.

Station WLBC is located at Muncie, Ind., 8714 miles distant from
Springfield, Ohio, and it operates with power of 250 watts, unlimited
time, on 1310 kilocycles, the same frequency requested by the appli-
cant herein. The simultaneous operation of the proposed station and
WLBC would result in interference within the 0.5 millivolt-per-
meter contour of each station. This interference would occur over
2 crescent-shaped areas centering on a direct line between Muncie
and Springfield; and the maximum interference to Station WLBC
would be to its 0.8 millivolt-per-meter contour and to the predicted
0.88 millivolt-per-meter contour of the proposed station.

The crescent-shaped area within the 0.5 millivolt-per-meter con-
tour of WLBC over which the interference would occur is 7 miles
across the widest point and has an area of 157 square miles, which
is approximately 4.7 percent of the total area now served by the
station. The station now renders primary service to a total popu-
lation of 187,100 residing within the 0.5 millivolt-per-meter contours
and approximately 11,400 persons, or 6.1 percent of the total pop-
ulation within this contour, would be affected by the interference
from the proposed station. Based upon measurements taken at a
point near the center of this interference area, approximately 29
miles distant from Muncie, the following stations render a signal
of 0.5 millivolts per meter, or better, which is considered adequate for
primary service to listeners residing in rural areas: WLBC renders
a signal of 0.6 millivolts per meter; WKBYV, Richmond, Ind., located
18 miles from the point selected, provides a signal of 1.5 millivolts
per meter; WHIO, Dayton, Ohio, 4214 miles distant, a signal of 1.57
millivolts per meter; WOWO, Fort Wayne, Ind., 67 miles away, 1.08
millivolts per meter; WJR, Detroit, Mich., 176 miles distant, 1.88
millivolts per meter; WLW and WKRC, Cincinnati, 68 miles dis-
tant, 19.8 and 2.12 millivolts per meter, respectively; and WEFBM,
Indianapolis, provides a signal in excess of 0.5 millivolts per meter.
In addition, portions of the area receive signals in excess of 0.5
millivolts per meter from Station WHAS, Louisville, and WMAQ,
Chicago. Muncie is situated in Delaware County, and the area over
which interference would be received from the proposed station lies
entirely outside of this county.

The crescent-shaped area lying within the predicted 0.5 millivolt-
per-meter contour of the proposed station, over which interference
would be received from Station WLBC, is 6 miles across at the widest
point, and a population of approximately 7,500 reside therein.

8PF.C.C.
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There are approximately 121,700 potential listeners residing within
the predicted 0.5 millivolt-per-meter contour of the proposed Spring-
field station and 7,500 persons, or approximately 6.2 percent, would
be deprived of primary service from the proposed station. This inter-
ference area lies outside of Clark County, in which the city of
Springfield is located, except for a triangular-shaped area in the
northwest corner having a base on the north of 2 miles and an alti-
tude of 7 miles. The persons residing within the interference area
of the proposed station receive primary service from Station WHIO,
Dayton, WLW, Cincinnati, and WCKY, Covington, Ky.

Springfield has a population of 68,748 and Clark County a popu-
lation of 90,936 (1980 Census). There are no broadcast stations lo-
cated in the city or in the county. The entire city receives primary
service from but one station, namely, WLW, Cincinnati, and Stations
WCKY and WHIO render primary service to the residential dis-
tricts thereof. The proposed station would serve the entire city of
Springfield with satisfactory primary service, and a population of
83,900 reside within the predicted 2 millivolt-per-meter contour and
114,200 within the predicted 0.5 millivolt-per-meter contour.

CONCLUSION

1. Station WLBC and the one proposed herein are classified, under
the Commission’s rules and standards, as class IV stations and, as
such, normally may be expected to render interference-free service
during the daytime to the 0.5 millivolt-per-meter contour. It is
plain that in the instant case it would not be in the public interest to
deny the application for the proposed station in order that the rela-
tively few people now receiving service from Station WLBC who
would be affected thereby could continue to receive service from that
station, since to do so would mean that the city of Springfield would
be deprived of a local radio service, and the relatively large number
of people who would be served by the proposed station would not
receive the benefit of such service. Particularly is this true where,
as here, those who would no longer receive servies from Station
WLBC already receive service from several other stations.

2. Upon consideration of all the facts of record, the Commission
concludes that the granting of the instant application will serve
public interest, convenience, and necessity.

The proposed findings and conclusions of the Commission were
adopted by the Commission as the “Finding of Fact and Conclusions
of the Commission” on June 17, 1940.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

W asHINGTON, D. C,

In the Matter of
C. L. Wearmersege, W. H. Nicmows, C. L.
PicrrEr, and E. M. Tuaomeson, doing busi-
ness as ALBERMARLE BROADCASTING STATION,
Arsemarcg, N. C.
For Construction Permit.

May 16, 1940

Ben 8. Fisher, Charles V. Wayland, and John W. Kendall on
behalf of the applicants; £. C. Lovett on behalf of Catawaba Valley
Broadcasting Company ; Karl A. Smith and Lester Cohen on behalf of
Station WISE.

Docxer No. 5664

Prorosep Finpines oF Faor axo Coxcrusions oF THE COMMISSION
FINDINGS OF FACT

1. This proceeding arose upon an application for a construction
permit filed by C. L, Weathersbee, W. H. Nichols, C. L. Pickler, and
E. M. Thompson, copartners doing business as Albemarle Broad-
casting Station, requesting authority to construct a new radiobroad-
cast station in Albemarle, N. C., to operate on the frequency of
13870 kilocycles with power of 100 watts, daytime only. The Com-
mission was unable to determine from examination of the applica-
tion that a grant thereof would serve public interest, convenience, and
necessity and designated the matter for hearing.

2. The applicant and all other interested parties were duly notified
of the time and place of hearing, and the issues to be determined
and, pursuant to said notice, hearing was held on October 29, 1939.
before an examiner duly appointed by the Commission.

8. The Albemarle Broadcasting Station, applicant herein, is a
copartnership composed of C, L. Weathersbee, W. H. Nichols, C. L.
Pickler, and E. M. Thompson, all of whom are citizens of the United
States.

4. Mr. Weathersbee resides in Norwood, N. C., a distance of 11
miles from Albemarle. He is now, and for the past 14 years has
been, employed by the Duke Power Company as manager of a small
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branch out of Salisbury, N. C. If the application is granted, he
will each day devote about 2 hours’ time from his present employment
1o station operation, serving as part-time announcer and “helping
to arrange station business.”

5. Mr. Nichols is a resident of Norwood, N. C., where he is em-
ployed as service man in his father’s garage. If the application is
granted, he will be manager of the proposed station and devote all
his time to station operation.

6. Mr. Pickler is now, and for the past 20 years has been, a resident
of Albemarle, N. C., where he is employed by the Wiscossit Mills as
head mechanic in the yarn and dye department and is also engaged
as a part-time minister of the gospel. If the application is granted,
he will be sales manager, and have charge of the finances of the
proposed station, and also serve as director of religious programs.

7. Mr. Thompson is a resident of Norwood, N. C., where he has
for the past 17 years been engaged in business and is now engaged
in operating a grocery and meat market and a farm enterprise. He
will not take an active part in the operation of the proposed station.

8. None of the applicant partners has ever had any experience in
the construction or operation of a radiobroadcast station, other than
unlicensed stations, as hereinafter shown, and no definite plan or
arrangement has been made by them for the employment of qualified
experienced station personnel, staticn operation in general, or the
broadcast service to be rendered. To a large extent such matters
are left, and expected, to be “worked out” after the application is
granted. However, applicants “hope” and expect to employ two
licensed operators, one of whom will act as station engineer, and one
announcer.

9. The financial statement of the partnership offered and received
in evidence on the hearing shows, as at Qctober 23, 1939, total assets
of $8,000, consisting of cash deposited in the Fixst National Bank
at Albemarle, N. C., on October 21, 1939, 3 days prior to the hearing,
and no liabilities. The evidence adduced at the hearing shows that
of this amount three of the partners (Weathersbee, Nichols, and
Pickler) each furnished and paid in $1,000, and the fourth partner
(Thompsony furnished and paid in $2,000. The balance of $3,000
was provided and deposited in the acoount by W. E. Smith, a local
attorney, and T. R. Wolfe, a state highway commissioner, who are
also the local bankers. This money was advanced to the partnership
by Smith and Wolfe without any note or agreement in writing being
executed by or between the parties with reference thereto, but only
an oral understanding that it oould be repsid if the spplication is
granted and the station makes money. The partnership is not now
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under any obligation to repay the “loan” and will not be unless the
application is granted and the station makes money.

10. Smith and Wolfe will have no proprietorship interest in the
station if the application is granted, but the partners will give con-
siderable consideration to their wishes in conmection with station
operation. It is the intention of the present partners to incorporate
and, upon incorporation, Smith and Wolfe will be given stock in the
corporation in the amount of their advancements.

11. Although the testimony shows that the $8,000 is deposited in
the bank to the credit of the Albemarle Broadcasting Station, the
partnership has no control whatever of the account and no money
can be drawn therefrom without Smith’s authorization and signa-
ture. Smith and Wolfe still retain full control of the money allegedly
loaned by them to the partnership, and Smith alone has power and
authority to issue checks against, and to withdraw money from, the
account. Such power and authority exists and is derived only from
an oral arrangement between the parties and the bank. There is
nothing to prevent Smith and Wolfe from withdrawing from the
account the $3,000 advanced by them at any time they might desire.
All arrangements with reference to the loan and the handling of
the bank account are to be made if, and when, this application is
granted.

12. In view of these facts, it must be assumed elther that the
$3,000 allegedly advanced to the partnership by Smith and Wolfe
is not a bona fide loan or that it is a liability of the partnership and
should have been so shown on its balance sheet and, in either event,
the net worth of the partnership is redueed to, and should be re-
ported as, only $5,000.

18. Attached to the apphcﬁﬁlon was o balance sheet of each of the
partners which shows in substante as follows: W. H. Nichols listed
as assets, as at April 27, 1989, cash $1,200, automobile, personal and
household effects $1,000, making a total of $2,200, with no liabilities.
At the hearing evidence was adduced showing that his cash on hand
at that date was $200, making total assets of $1,200. Evidence was
also adduced showing that $3,000 had been loaned to the partnership
composed of Nichols, Weathersbee, Pickler and Thompson. Under
the law each partner is lizble for the full amount, but at any rate
Mr. Nichols should show a liability against his $1,200 total claimed
assets of one-fourth of $8,000, or $750, which would reduce his total
claimed assets to $450.

14. The balance sheet of C.'L. Weathersbee, as at April 27, 1939,
attached to the applieation shows, as assets, cash $1,500, automobile,
personal and housshold effects $2,200, one lot and house $3,100,
making -claimed total assets of $6,800, and shows no liabilities.
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Evidence was adduced in the hearing showing that on that date Mr.
Weathersbee had cash $300 and the other assets listed on the balance
sheet, making a claimed total of $5,600. In addition thereto, evi-
dence was further adduced at the hearing that there was an outstand-
ing mortgage of $1,500 against the lot and house listed on the bal-
ance sheet and which he occupied as his homestead and, therefore,
is subject to dower and homestead rights. When this $1,500 is de-
ducted from the claimed total, it leaves a net worth of $4,100 and
in this case, as in the case of Mr. Nichols, there must be charged
against this net worth at least the pro rata one-fourth of the out-
standing $3,000 loan to the partnership, or $750, which would reduce
the net worth to $3,350.

15. The balance sheet of C. L. Pickler as at April 27, 1989, attached
to the application, shows assets, cash $1,500, automobile, personal and
household effects $1,000, two lots and house $3,500, with no liabilities.
At the hearing evidence was adduced which shows that Mr. Pickler
had at that date cash on hand $500, with the same values accorded
to other property as shown in the balance sheet, making a total of
$5,000. Evidence was further adduced at the hearing to show that
there was an outstanding mortgage for $500 against the real estate
listed, which would reduce the claimed net worth to $4,500. Mr.
Pickler also occupies as a homestead the house listed as an asset and
it, likewise, is subject to dower and homestead rights and, in addi-
tion, he likewise is liable for at least one-fourth of the $3,000 indebt-
edness of the partnership which would further reduce his claimed
net worth to $3,750.

16. The balance sheet of E. H. Thompson, filed with the appli-
cation, shows assets as at April 27, 1939, cash $500, marketable se-
curities ,$1,000, accounts receivable $5,000, notes receivable $500
automobile, personal and household effects $5,000, 110 acres of land,
houses, and lots $10,000, making a claimed total of $22,000, with no
liabilities. At the hearing Mxr. Thompson offered in evidence an
amended - balance sheet, as at October 20, 1989, which shows the
following assets: eash $500, accounts and notes receivable $5,500, se-
curities $1,000, other- personal property $7,000, real estate $10,000,
making a elaimed total of $24,000. This statement also shows the
following liabilities: current liabilities $1,000, and mortgage $8,000,
reducing the claimed total net worth to $20,000. From this claimed
total there must also be deducted at least one-fourth of the liability
of the partnership loan of $3,000, which would reduce the claimed
net worth of Mr. Thompson to $19,250.

- 17. The evidence adduced at the.hearing discloses that the lia-
bilities, which were admitted by the varieus parties under cross-ex-
amination of the examiner, were in existapsg at the date of the filing
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of the balance sheets attached to the application but were not shown
thereon, as heretofore noted.

18. The total claimed net worth of the partners Nichols, Weathers-
bee, and Pickler is $7,550 and, as heretofore shown, a goodly portion
of these assets is subject to the dower and homestead rights of the
owners, and all is of such nature that it could not be utilized in se-
curing further funds for station construction and operation. From
the evidence adduced at the hearing it does not appear that any one
of these three partners is financially able to supply any additional
cash to assist in the construction and operation of the proposed
station.

19. Of the claimed net worth of the partner Thompson, amounting
to $19,250 as heretofore shown, there is but $500 in cash. He testified
at the hearing that, in the event the copartnership needs additional
funds to construct and continue operation of the proposed station he
would be willing to “risk” up to $5,000 in addition to the $2,000 he
has already “put in” and that he would either borrow the money
or procure it through collection of accounts due him in his business.

20. The estimated cost of constructing the proposed station, exclu-
sive of the land for the transmitter and antenna site, is $6,225.

21. The estimated total monthly cost of station operation is $770,
and does not include salary of station manager, cost of talent, rent,
maintenance, salary of office employees, telephone service, stationery,
postage, etc., and the estimated monthly operating revenue of the
proposed station, based on 68 tentative contracts for station time
signed by local advertisers and introduced in evidence, is $745. The
record is devoid of any satisfactory evidence that additional com-
mercial support is, or will be, immediately available to the proposed
station.

22. According to the 1930 United States Census, Albemarle had =
population of 8,493 and Stanley County, in which Albemarle is cen-
trally located, had a population of 30,216. Operating as proposed,
it is estimated that there is within the primary service area of the
proposed station a population of 24,437.

23. The only station rendering primary broadcast service to
Albemarle is Station WBT, Charlotte, N. C.

24. The applicants plan to operate the proposed station each day
from 6 to 7 o’clock in the morning until approximately 5 o’clock in
the afternoon, and propose to devote 50 percent of the broadcast
time to live talent programs and the other 50 percent to recordings
and transcriptions. 'The facilities of the proposed station will be
offered to all civic, religious, educational, patriotic and other public
service organizations without charge.
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25. In 1938 Mr. Weathersbee and Mr. Nichols were arrested and
prosecuted in a Federal court for operating an unlicensed radio
transmitter, in violation of the Communications Act of 1934, at
Norwood, N. C., and, on plea of guilty, were each fined $50. The
transmitter had been built by them in 1937 and unlawfully operated
for approximately a year, until the time of their arrest. It was
contended, on the hearing herein, that the operation of this trans-
mitter was carried on in ignorance of the law and in the belief that
the signal transmitted did not cross state boundaries and that, there-
fore, no Federal license was required or necessary. However, the
record shows that approximately a month prior to their arrest they
received from Commission Inspector Bennett a communication re-
questing specific information with reference to the operation of such
transmitter, and that they ignored and made no reply to such request
and continued to unlawfully operate said transmitter until the time
of their arrest,

26. The applicant partner, C. L. Pickler, also in 1987 constructed,
and for a period of approximately 6 months unlawfully operated
an unlicensed transmitter in Albemarle, N. C., for the purpose of
broadcasting religious programs on Sunday afternoons. The Com-
mission inspector for that district notified Mr. Pickler that the equip-
ment operated by him was being operated in violation of the Federal
law and thereupon he immediately dismantled the transmitter and
ceased operation. He was not arrested or formally charged with the
offense.

CONCLUSIONS

1. The applicants have failed to sustain the burden of showing
ihat they are financially and otherwise qualified to construct and
operate the proposed station, and that a grant of the application
would serve public interest, convenience, and necessity.

The evidence in the record relating to the financial qualifications
of the individual applicants, and of the partnership, fails to show
that they are presently possessed of sufficient means to pay the cost
of construction and the expense of initial station operation, or re-
sources from which necessary funds may be secured and made avail-
sble. They have no definite or certain plan or arrangement for
securing necessary additional finances. The record fails to show
definitely that there is sufficient commercial support available to
defray the estimated operating expense of the propesed station.

None of the applicants has had experience in the eperation of &
regular radiobroadeast station, and no definite srrangement has been
maede by them for the employment of; suieiens qualified personnel to
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insure efficient operation of the proposed station, nor have they any
well-defined plan for rendering broadcast service to the listeners
in the area proposed to be served.

2. The granting of this application would not serve public interest,
convenience, and necessity.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the “Findings of Fact and Con-

clusions of the Commission” on June 17, 1940,
8F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasmNaroN, D. C.

4

In the Matter of *
Santa Montca Munrtcreal ArreorT, CiTy oF
Santa Monrca, . Docker No. 5827
Saxra Moxnrca, Cavyr.
For Construction Permit.

City or Los ANGELES,
Los-Ancrres, Carzr. . DocrEr No. 5828
For Construction Permit.

Unrrep Airports CoMPANY OF CALIFORNIA,)
Lop. (KBLA),
Bureang, CALIF.
For Renewal of Existing License.

Ciry or Lone Braca (KABQ),
Long Bracu, CALrr. Docker No. 5849
For Renewal of Existing License.

f Docxer No. 5829

June 19, 1940

On behalf of the applicant, Santa Monica Municipal Airport,
Santa Monica, Calif.: Cornelius W. Mclnerny, Jr., City Hall, Santa
Monica, Calif. On behalf of the applicant, City of Los Angeles, Los
Angeles, Calif: Robert A. McMillan, Deputy City Attorney, City of
Los Angeles, Calif. On behalf of the applicant, United Airports Co.
of California, Ltd., Burbank, Calif.: Lowis G. Caldwell and Donald
0. Beeler, by Donald C. Beeler, 914 National Press Building, Wash-
ington, D. C. On behalf of the applicant, City of Long Beach, Long
Beach, Calif.: Irving M. Smith, City Attorney, and Atlee S. Arnold,
Deputy City Attorney, by Atlee 8. Arnold, 604 City Hall Building,
Long Beach, Calif. On behalf of the Federal Communications Com-
mission, Frank B. Warren.

REeporr oF THE CoMMISSION

Warker, Commissioner :
Operators of four airports in the vicinity of Los Angeles have
filed applications with this Commission for authority to use the

* See Order of the Commission, 8 F. C. C. 116.
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frequency 278 kilocycles for the purpose of controlling aircraft at
the respective airports. The applicants, United Airports Co. of Cali-
fornia, Ltd., at Burbank, Calif., and City of Long Beach, Calif.,
seek renewal of existing licenses authorizing use of the above-men-
tioned frequency at the two airports named. The city of Santa
Monica and the city of Los Angeles seek construction permits author-
izing the construction of aircraft control stations to use the frequency
278 kilocycles for the control of aircraft at these last-mentioned air-
ports. All four of the applications mentioned were set for hearing,
and a consolidated hearing was held in Los Angeles on April 19 and
April 22, 1940.

Under the Commission’s rules, at the time these applications were
filed, and at the time the hearing was held, 278 kilocycles was the
only frequency available for assignment to aircraft control stations.
The maximum separation between any of the 4 airports involved is
30 miles. Two of them are within 10 miles of each other. There is
certain to be interference between any 2 of these airports using 1
frequency for aircraft control, with authorized power of 15 waitts.
The theoretical separation should be at least 100 miles between stations
using this frequency for aireraft control nurposes, in order to avoid
objectionable interference.

Two of the applicants named, United Airports Company of Cali-
fornia, Ltd., and. city of Long Beach, have made joint use of the
frequency 278 kilocycles with fairly satisfactory results. All four of
the applicants named could not satisfactorily use one common fre-
quency for aircraft control purposes. At the time of the hearing,
both the Santa Monica and the city of Los Angeles airports were
attemnpting to utilize the light gun to countrol air traffic.

The light gun is a device which reflects the light from a 50 candle-
power automobile headlight globe through a rotating filter arrange-
ment which provides the appropriate color. The colors used are
white, red, and. green. The light gun includes sights very similar
to those on an ordinary rifle, by which the light beam is directed
at the aircraft which it is attempting to control. A green light
directed.lat a pilot in position for takeoff indicates it is clear for his
takeoff; & white light directed at a ship on the ground is permission
for that ship to taxi with caution; a red light directed at an aircraft
on the ground instructs the aircraft to remsin stationary. These
signals are used similarly to inform aircraft in the air whether or
not the field is clear for a landing.

A ship attempting to use an airport not equipped with a radio
control. for emergency landing is in an extremely hazardous position.
By the use of wire telephone between airports in the vicinity of Los.
Angeles accidents have been avoided in certain instances, but it can-

SE.C.C ..
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not be assumed that the results will always be so fortunate. With
radiotelephone aircraft control, the pilot js in communication with
the tower operator and receives complete instructions and informa-
tion as to traffic, and is at all times in a position to know exactly
what he may or may not do. In an emergency the tower operator
can broadcast necessary information to all ships in the vicinity and
clear the field if necessary. The record is replete with instances of
accidents and near accidents at the Santa Monica and Los Angeles
airports which might have been avoided through the use of radio
control.

The principal objections or defects in the light gun system were
summarized by an official of the Civil Aeronautics Administration as
follows: First, the distance at which a signal from the light gun can
be observed is very limited ; second, it is extremely difficult to single
out the particular individual to whom the signal is intended to be
directed, especially where there are several aircraft in close proxim-
ity; third, there are conditions during certain hours of the day with
the prevailing winds in the locality involved which make it difficult
for the pilot to observe the signal even though it is directed to him;
and, fourth, the pilot has many other things to do in circling an
airport preparatory to landing which make it impossible for him to
observe at all times the tower in which the light gun.is located. .
The difficulty of singling out the individual to whom a light signal
is intended to be directed is applicable equally to ships on the ground
preparing for takeoff. The light gun was originally designed to
regulate traffic on the ground only, and it is far from dependable for
regulating traffic in the air. '

Traffic at the 4 airports involved is very heavy and is increasing.
Of 62 major airports in the United States, the 4 applicants here men-
tioned, including the 2 not having radio control, have far heavier
than average traffic. Santa Monica and Los Angeles are the only
major airports included in the group which are not equipped with
facilities for radio control of traffic.

'Since the hearing on these applications, the Interdepartment Radio
Advisory Committee has agreed to the release of the 272 kilocycle
frequency to this Commission for assignment to the cities of Los
Angeles and Santa Monica for control of traffic at their raunicipal
airports. The Commission has issued temporary autherity to Los
Angeles and Santa Moniea t0' proceed with construction of aireraft
control stations designed to use this frequency (272 kilocycles). The
Commission " also has renewed: temtatively the license of the United
Airports Co., of Californis, ¥4d.; and the ¢ity of Long Beach, cover~
ing the use.of 278 kilocyeles st these points for the purpossiof eoxs
trolling air traffie. - o ’ ' o o
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From a safety standpoint the joint use of one frequency by 2 air-
ports for the control of air traffic when the separation between them
is less than 30 miles is not a satisfactory solution of the problem of
controlling air traffic. The applicants are agreed, however, that they
will cooperate in making use of 2 frequencies for the 4 airports.
The Burbank Airport and the Long Beach Airport have had fairly
satisfactory results using a common frequency. Los Angeles and
Santa Monica have agreed that they will work out a satisfactory
cooperative arrangement for use of a single frequency to control
traffic at these 2 airports. Joint use of a single frequency by 2 air-
ports is a substantial improvement over existing conditions, where
attempt is made to control air traffic at 2 major airports through
use of a light gun.

The control of air traffic in the vicinity of all the larger cities
of the United States is certain to present a serious problem in the
near future, such as has developed in the vicinity of Los Angeles.
Apparently, frequencies will not be available in the lower band, that
is, from 200 to 400 kilocycles for this purpose. This Commission,
under its rules, has assigned, for airport control purposes, ultra-high
frequencies 130,860 kilocycles, 131,420 kilocycles, 131,840 kilocycles,
and 140,100 kilocycles. Applicants for airport control stations are
required to apply for 1 of these high frequencies in addition to 278
kilocycles, the only other frequency available to this Commission for
assignment for aircraft control.

Equiproent is not now available on a commercial basis to male
use of the high frequenmes specified for controlling air traffic.” Tt
ig apparent, however, that use of these frequencies offers the only
satisfactory solution of difficulties certain to be encountered in con-
nection with air traffic in the v1c1mty of evel;y large city in the United
States. Especially is this true in view of the almost certain continua-
tion of the present increasing trend of air trafic. The Commission
desires to stress at this time the necessity for development, for both
airports and aircraft, of equipment designed to make use of these
high frequencies. The frequency 272 kilocycles is released for pur-
giseﬁ of aireraft, cc;ntrol on a temporary basis for a period ending

ay 1, 1942.. It is beheved that upon the expiration of this tempo-
rary period, high frequgncy equ1pment will have been developed and
made available upon reasonable terms for use in controlling the
movements of aircraft in the vicinity of airports.

coN‘crmxpNs
The temporary licensés issued in connection with thi§ proceeding

should be reissued on a regular basis for the usual period, and, upen
8F.C.C.
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compliance with the terms of the construction permits for aircraft
control stations at the cities of Santa Monica and Los-Angeles, the
licenses applied for by these cities should be issued on a regular
basis. The applicant in Docket 5827, Santa Monica Municipal Air-
port, proposes to operate between the hours of 9 a. m. and sunset
only. The record indicates that operation between these hours will
meet satisfactorily the needs at this airport. It should, therefore,
be provided that the requirement of our rule 9.111 be waived with
respect to this applicant and that operations at this point be from
9 a. m. to sunset only. All the applicants should proceed as expedi-
tiously as possible with arrangements to make use of the ultra-high
frequencies assigned by this Commission for aircraft control pur-
poses, since the problem is not solved finally by the authorizations
herein provided, and for the further reason that the problem will
become increasingly difficult of solution with the tremendously rapid
increase in traffic which is expected to develop at these airports.

ORDER
June 19, 1940

At a regular meeting of the Federal Communications Commission
held at its offices in Washington, D. C., on the 19th day of June,
1940,

The Commission having under consideration,

Application of United Airports Co. of California, Litd., for renewal
of license to use the frequency 278 kilocycles, 15 watts normal operation,
100 watts when operating as miniature ranger station, for the con-
trol of aircraft in the vicinity of United Air Terminal, Burbank,
Calif. (Docket No. 5829) ;

Application of the city of Los Angeles, Los Angeles, Calif., for
a construction permit authorizing the construction of a station to
use the frequency 278 kilocycles with 15 watts power for the con-
trol of aircraft in the vicinity of the Los Angeles Municipal Airport
(Doclet 5828) ;

A.pphcatmn of Santa Monica Municipal Airport, city of Santa
Monica, Santa Monica, Calif., for construction permit to use the
frequency 278 kilocycles with 15 watts power for the control of air-
craft in the vicinity of Santa Monica Municipal Airport, operating
only between the hours of 9 a. m. and sunset (Docket 5827); and

Application of the city of Long Beach, Long Beach, Calif., for a
renewal of license to use the frequency 278 kilocycles, 15 watts power,
for the control of aircraft in the vmmlty of Long Beach Municipal
Airport.(Docket 5849) ; and

8EF.C.C.
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Hearing and investigation of the said applications having been had
and the Commission being fully advised in the premises,

It is ordered that the aforementioned applications of the United
Airports Co. of California, Ltd., and the city of Long Beach, Long
Beach, Calif., be granted; and that the applications of the city of Los
Angeles and the Santa Monica Municipal Airport be granted for use
of the frequency 272 kilocycles instead of 278 kilocycles applied for,
with the understanding that the provigions of rule 9.111 are waived
as to the city of Santa Monica in order to permit operation of the con-
trol tower at the Santa Monica Municipal Airport between the hours
of 9 a. m. and sunset only.

It is further ordered that these authorizations shall become effec-
tive on the 19th day of June, 1940.

8F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

‘W asHINGTON, D. C.

In the Matter of
Evangericarn. LureeraN SyNop or MISsoURT,
Onzo, anp Oreer Stares (KFUO) Fre No. B4-ML-989
St. Lours, Mo.
For Modification of License.

Decided June 25, 1940
Deciston aAxD OrpER oN PrriTioN ¥OR REHEARING

On May 8, 1940, the Commission, upon examination of the appli-
cation filed April 30, 1940, by Evangelical Lutheran Synod of Mis-
souri, Ohio, and other States (RFUO), St. Louis, Mo., for modification
of license to change frequency from 550 kilocycles to 830 kilocycles, 1
kilowatt day and night, local sunrise to local sunset at Denver, Colo.
(B4-MIL.-989), being able to determine and determining that public
interest, convenience and necessity would be served thereby, granted
the application without a hearing pursuant to section 309 (a) of the
Communications Act of 1934.

On May 28, 1940, WCBD, Inc., licensee of Station WCBD, Chicago,
I, filed its petition for rehearing directed to this grant. Petitioner
operates its Station WCBD on the frequency 1080 kilocycles with
5 kilowatts power, sharing time with Station WMBI, Chicago, TlL
On November 25, 1939, it had filed an application with the Commission
seeking a change in frequency from 1080 kilocycles to 830 kilocycles, 5
kilowatts power, daytime only (B4-ML~917). The Commission was
unable to detgrmine from an examination of this application that
the granting thereof would serve public interest, convenience and
necessity, and therefore designated it for a public hearing in accord-
ance with the provisions of section 809 (a) of the act.

Petitioner alleges that our action of May 8, 1940, effective June 1,

-1940, granting the application of Ewangelical Lutheran Synod
(KFUO), which wags filed after the application of WCBD, Inc., for
use of the frequency 830 kilocycles, is erroneous as a matter of law,
because both applications raised & statutory qmestion eoncerning the
public interest, convenience and necessity “which ean only be deter-
mined by simultaneous and comparative considerséiomn”; that the

8 ¥.0.C.



Evangelical Lutheran Synod of Missours, Okio, and Other States 119

Commission “cannot grant either application under the power con-
tained in section 309 (a) of the act until it has considered them
together on a comparative record,” and prays that the Commission
reconsider its decision of May 8, 1940, and designate the applications
of KFUO and WCBD for joint hearing.

We cannot agree with petitioner’s contention. Neither section 809
(a) of the Communications Act of 1984 nor any other section of the
law requires us to withhold action on an application which. we have
found will serve the public interest in order to consider such applica-
tion on a comparative basis with some other application upon which
we are not ready to take final action. Before petitioner’s application
can be denied, it must be afforded an opportunity to be heard on any
grounds which we may have for denying the application, and if the
only basis for denying petitioner’s application is the superiority of
the service rendered or proposed by Evangelical Lutheran Synod
(KFUO), petitioner will have ample opportunity to show that its
operation as proposed will better serve the public interest than will
the operation of K¥UO as authorized by the instant grant. The
grant herein to KFUOQO does not preclude the Cominission at a later
date from taking any action which it may find will serve the public
interest.

The petition for rehearing sets forth no facts which were not
known to us at the time of the grant of the application of Evangel-
ical Lutheran Syned nor does it set forth any basis. which would
réequire 1s to set aside our order of May 8, 1940, effective Jung 1, 1940,
granting the application of Evangelical Lutheran Syned (KFUO).

Accordingly, it is erdeved, this 25th day of June, 1940, that said
petition be, and it is hereby, denied,

SF.C.C
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasmNeroN, D. C.

In the Matter of
Pawrucker Broavcasting Co.,
PawruckeT, R. 1.

For Construction Permit.

May 22, 1940

Paul M. Segal, George 8. \Smith, and Harry P. Warner on behalf
of the applicant; Horace L. Loknes, Fred W. Albertson, and E. D.
Joknston on behalf of WJAR; Pawl D. P. Spearman and Allan B.
David on behalf of WAAB; and Philip @. Loucks, A. W. Scharfeld,
and J. F. Zias on behalf of WHK.

Prorosep Finornas oF Facr anp CoxNcrusioNs oF TEE COMMISSION

Dockrr No. 4990

This proceeding arose upon the application of Pawtucket Broad-
casting Company for a construction permit (Docket No. 4990), re-
questing authority to construct a new radiobroadcast station at Paw-
tucket, R. 1., to be operated on the frequency of 1390 kilocycles, with
power: of 1 kilowatt, unlimited time. Not being satisfied from ex~
amination ‘of the application that the granting thereof would serve
public interest, convenience, or necessity, the Commission designated
the matter for hearing. A hearing was held on the application
March 9; 10, and 11, 1938, and, thereafter, the examiner who con-
ducted the hearing made a report to the Commission (I-665) rec-
ommending that the application be denied. Subsequently, at the re-
quest of the parties appearing at the hearing, oral argument was
held before the Commission. On December 12, 1938, the Commission
entered an order denying the application, effective December 19,
1988. Thereafter, the applicant filed a petition requesting the Com-
mission to set aside the Statement of Facts, Grounds for Decision,
and Order, and either grant the spplication, permit reargument
before the Commission, or remand the case to an examiner for fur-
ther hearing. On May 16, 1939, the Commission granted the appli-
cant’s petition insofar as it requested the Commission to set aside
its Statement of Facts, Grounds for Decision, and Order of December
12, 1988, effective December 19, 1988, and directed that the applica-

8¥.C.C.
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tion be designated for further hearing upon issues to be specified by
the Commission. The issues specified are as follows:

1. To determine whether there is available a frequency which will provide
service to the area proposed to be served in keeping with the Commission’s plan
of allocation.

2, To determine whether or not the use of the frequency 1390 kilocycles with

1 kilowatt power, unlimited time, will provide adequate service for the area
proposed to be served and would be consistent with sound prineiples of
allocation,
The further hearing was held July 5, 1939, following which pro-
posed findings were submitted by the applicant and by Radio Air
Service Corporation (WHK), Cleveland, Ohio, and The Outlet Co.
(WJAR), Providence, R. 1.

FINDINGS OF FACT

1. The Pawtucket Broadcasting Co., applicant herein, is a cor-
poration organized under the laws of the State of Rhode Xsland.
Tts authorized capital stock consists of 100 shares of no-par value,
all of which was issued originally to Howard W. Thornley, Frank
F. Crook and Paul Oury, each stockholder receiving 3314 percent
of the entire issue. The applicant has informed the Commission,
however, through submission of a letter signed by Paul Oury, that
the stock issued to the latter has been surrendered by him and that
he has withdrawn as an interested party in the application and from
all connections with the applicant. The Commission is also informed
by the applicant that all of its outstanding stock is now held by
Howard W. Thornley and Frank F. Crook, both of whom are
citizens of the United States. The applicant’s financial statement
shows $50,000 on deposit in its treasury. On the basis of these and
other facts shown by the evidence, the Commission finds that the ap-
plicant is qualified for issuance of the construction permit sought.

2. The service of the proposed Pawtucket station, if constructed
and operated as proposed herein, would be restricted during night-
time hours by interference to areas within its 4.8 millivolt-per-
meter field strength contour. The nighttime service area would
include the city of Pawtucket, which has a population of 77,149, and
additional area within the Providence-Fall River-New Bedford
metropolitan district, which includes Pawtucket and has a total
population of 963,686. The population included within the night-
time service area of the station would be 418,864, or 43.5 percent of
the population of the metropolitan district. During daytime hours
the service of the station, as limited or defined by its 2 millivolt-per-
meter contour, would be available to a population of 536,148, or

8F.C.C.
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approximately 55 percent of the population of the metropolitan
district. ' , ' i

3. If the power of certain stations now assigned to the frequency

of 1890 kilocycles, particularly the power of Station WHK, Cleve-
land, Ohio, were increased to 5 kilowatts, as contemplated in appli-
cations pending before the Commission, the nighttime service area
of the Pawtucket station would be subjected to a further restriction,
Iimjting its service to areas within its 7.0 millivolt-per-meter con-
tour. It would still be possible for the station to serve Pawtucket
at nighttime; its daytime service area would not be affected by the
change. .
" 4. The frequency of 1390 kilocycles was specified by the applicant
after investigation to determine the frequency which would provide
maximum service with minimum interference to reception of other
stations. The fact is that, with due regard to the possibilities of
this frequency with respect to service and with respect to possible
interference to reception of other stations, it may be used at Paw-
tucket to hetter advantage than any other frequency, regional or
local, that might have been requested.

5. The applicant’s proposal recognizes and accepts the interfer-
ence limitations which may be expected to result from operation of
the proposed Pawtucket station on the same frequency simultane-
ously with the stations now licensed to employ the frequency. And
since the applicant’s purpose, which is to serve I’awtucket and in-
cidental to that purpose to serve as much other area as possible,
would not be thwarted thereby, it is assumed that the applicant is
willing to.accept the jnterference limitations which would obtain in
the event the Commission authorized the further development of the
use of the frequency 1890 kilocycles by authorizing stations now em-
ploying the frequency to increase power to 5 kilowatts as permitted
in regulations adopted while this case has been pending. Considerad
under these eonditions, the applicant’s propoesal is not inconsistent
with the purposes of the Commission’s plan of allocation.

CONCLUSIONS

Upon the foregoing findings of fact, the Commission concludes:
1. The applicant as now constituted, is qualified to construct and
operate the proposed station. ' :
* 2. The use of the frequency of 1390 kilocycles for operation of a
station as proposed by the applicant will provide service to Pawtucket
and to some extent, particularly in ‘the daytime, to surrounding areas.
‘8. The frequency specified by thé applicant’ miy Bé ‘employed in
the situation presented liere to better ‘sdvintage ‘than any other
3 HoX o2
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regional frequency or local frequency which might have been re-
quested, and the proposed use of the frequency subject to the condi-
tions which have been indicated is not inconsistent with the purposes
of the Commission’s plan of allocation.

4. The granting of a construction permit to the applicant will serve
the public interest, convenience, and necessity.

The proposed finding and conclusions of the Commission were
adopted by the Commission as the “Findings of Fact and Conclu-
sions of the Commission” on June 26, 1940.

8F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasaINGeTOoN, D. C.

In the Matter of

Pavn R. HEITMEYER,

CeEYENNE, WYO. Docwer No. 8161
For Construction Permit.

Decided July 5, 1940

DecisioNy axp OrpER 0N MoTtIoN oF APPLICANT To GRANT APPLICATION
‘Wriraour Fortarr Hearing or To Dismiss THE SAME

This proceeding arises upon the application of Paul R. Heitmeyer
for a permit to construct a radiobroadcast station at Cheyenne, Wyo.

The application was filed March 25, 1935. On October 30, 1935,
a hearing was held upon the application, and on May 1, 1936, the
Commission entered an order denying it. The applicant appealed
to the United States Court of Appeals for the District of Columbia,
and on December 27, 1937, the Court reversed the Commission’s
decision and remanded the case.

On January 15, 1938, Heitmeyer petitioned the Court of Appeals
for an order which would stay the Commission from granting a
permit or license that would prevent or interfere with the granting
of his application. The Court on January 20, 1938, ordered that
the Commission stay all further proceedings relating to the granting
of a permit for a broadecast station at Cheyenne, Wyo., until such
time as final determination could be had of Heitmeyer’s application.

The Court of Appeals on March 17, 1938, granted a motion of the
Commission to vacate the stay of January 20, 1938, and thereafter on
April 20, 1988, the Commission directed that the record in the case
be reopened for further hearing de nowvo, consolidated with hearings
on the application of Frontier Broadcasting Company and one other
application which has since been dismissed.

On May 24, 1939, after further litigation in the United States
District Court and the United States Court of Appeals for the Dis-
trict of Columbia, Heitmeyer obtained from the latter court a writ
of mandamus directing the Commission to restrict its consideration
of his application to the record as originally made. The Commission

SK.C. Q.
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filed a petition for a writ of certiorari in the United States Supreme
Court, which was granted October 16, 1939 ; and the Supreme Court,
on January 29, 1940, after argument, rendered a decision reversing
the Court of Appeals and directing it to dissolve the writ of manda-
mass (J. Lawrence Fly, et ol., v. Paul R. Heitmeyer, 309 U. S. 146).

On April 24, 1940, the Commission requested Heitmeyer and the
other applicants for authority to construct stations at Cheyenne,
Wyo., whose applications had remained undetermined because of the
litigation in relation to the Heitmeyer application, to submit addi-
tional information upon a new application Form No. 301, which had
recently been adopted, and in particular to submit new balance sheets.

Applicant Heitmeyer made no response to the request of April 24,
1940, for additional information, until June 28, 1940, when a motion
was submitted in his behalf petitioning the Commission either to
grant his application without further hearing or to dismiss the same.
The applicant’s motion alleges that the record on file is full and
complete in every respect, that this is especially true as to any and
all information requested by the Commission in its letter of April
24, 1940, and that to furnish the information requested by the Com-
mission would require the applicant to go to further expense merely
to duplicate information now on file. The applicant, through his
motion advises the Commission that he does not desire to submit the
information requested and prays that his application be acted upon
in its present form on the record thus far made or be dismissed.

The Commisgion’s request of April 24, 1940, was not a request for
submission of duplicate materials; the applicant was requested to fill
in the questions of the recently adopted application form, which pro-
vides for submission of more complete data than was provided for
in the form used by the applicant in 1935, and to submit a new bal-
ance sheet, and the applicant was advised in connection with the
request that pertinent documents and exhibits filed in the original
application might be referred to in submission of the new form
without preparation of additional copies.

The necessity of obtaining current information after a time interval
such as that occurring between the original filing and consideration
of the instant application and the present date is readily demon-
strated by reference to certain contractual arrangements upon which
the applicant relied to show financial ability at the time of his hear-
ing in October 1985. The applicant at that time proposed to finance
the new station from a loan of $40,000 which he had obtained from
A. L. Glasman and which he had agreed to repay within five years
with interest at 6 percent, in default of which Glasman was to
become owner of certain stock in various corporations which were
to be organized. This contract will expire within a few months by

8P.C.C.
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its terms, if it has not already been terminated by the makers. In
any event, the Commission does not have information as to the pres-
ent status of the contract of Qctober 1935, or with respect to the
applicant’s financial status at this date.

. Since the Commission considers that the information which it re-
quested, but which is refused by the applicant, is necessary to further
consideration of the application, the only alternative is to dismiss
the application as prayed for by the applicant.

Therefore, it is ordered, this 5th day of July 1940, that the appli-
cant’s motion of June 28, 1940, be, and it is hereby, granted insofar
as it requests that the application be dismissed, and that the applica-
tion of Paul R, Heitmeyer, for construction permit for a new station
at Cheyenne, Wyo., be, and it is hereby, dismissed.

SE.C.C
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

‘WasEiNGTON, D. C.

In the Matter of
FroNTER BrROADCASTING CoO.
CureveNye, Wxo.

For Construction Permit.

Docger No. 4318

Decided July 5, 1940

Dxcrsion AND OrpER oN PETITION 0F APPLICANT TO RECONSIDER ORDER
Drstexaring AppricatroN ¥or HBARING, AND TO GRANT APPLICA-
TIoN WrrHOUT FUuRraEr Hearine

The application of Frontier Broadecasting Co., as amended, was
filed January 25, 1987, and a hearing was held upon it February
26, 1987. However, following litigation which has been discussed in
connection with the Heitmeyer application, Docket No. 3161, the
Commission on April 20, 1988, designated the case for hearing de
novo, the hearing to be consohdated with that on the other pending
applications for permlts to construot sta.tlons at Cheyenne, Wyo.

On April 24, 1940, followmg, the decision of the Supreme Court of
the United States in the Heitmeyer case, Frontier Broadeasting Co.,
along with the cher applicants for permits at Cheyenne, Wyo.,
was requested to_ spbmit additional information on the a.pphca.tmn
form which had then been adopted. Applicant submitted the in-
formation requested in application form No. 801, together with other
data relating to the qualifications of the applicant and its plan for
the construction and operation of the proposed station. Thereafter,
on June 21, 1940, a petition. was filed in behalf of the applicant
calling atbentlon to the materials which had been submitted and re-
questing the Commission to reconsider its action of April 20, 1938,
designating application for hearing de nowvo, and to grant said a.pplica,-
tion without further hearing.

The Commission finds upon further examination of the application
of Frontier Broadcasting Co. and the supplemental data which has
been submitted, that the applicant has the legal qualifications re-
quired of applicants under the Communications Act, and that it is
technically and financially qualified to construct and operate the
proposed station. It may be noted in this connection, that the cur-

8¥.C.C
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rent information submitted discloses that, since the original hearing
was held in this case, material changes have been made in the appli-
cant corporation, particularly with respect to its officers and its
stockholders.

The applicant is a Wyoming corporation and is duly authorized to
engage in the broadcasting business. Its authorized capital is $25,000,
divided into 2,500 shares of common stock at $10 per share, of which
1,300 shares have been issued at par and paid for. The remaining
1,200 shares have been subscribed for by the present shareholders of
the corporation. Residents of Cheyenne hold a majority of the shares
which have been issued and local residents will still hold a substantial
majority of the shares when the stock subscribed for is issued.

The service which the applicant proposes to establish is designed to
meet the local needs and interests of Cheyenne and its surrounding
area. A permit was recently granted for construction of a station in
Cheyenne but as yet this city does not have a radiobroadcast station
although it is the capital of Wyoming and one of the state’s largest
communities.

The equipment applicant proposes to install conforms to standards
established by regulation and may be expected to provide efficient
service from a technical standpoint. Operation of the proposed sta-
tion upon the frequency specified by the applicant will not cause ob-
jectionable interference to any other station.

The Commission finds, upon further consideration of the applica-
tion of Frontier Broadcasting Co. in connection with the supplemental
information which has been submitted, that the applicant is legally,
technically, and financially qualified to construct and operate the pro-
posed station; and that the granting of a construction permit therefor
will serve public interest, convenience, and necessity.

Therefore, it is ordered, this 5th day of July, 1940, that the petition
of applicant insofar as it requests that its application be reconsidered
and granted, be, and it is hereby granted, and that the application of
Frontier Broadcasting Co. for construction permit to construct a new
radiobroadcast station at Cheyenne, Wyo., to operate on 1420 kilo-
cycles with power of 100 watts, 250 watts, local sunset, unlimited hours
of operation, be, and it is hereby granted, subject to the express con-
dition that:

The permittee herein shall file, within a period of 2 months after the effective
date of this order, an application for modification of construction permit, specify-
ing the exact transmitter location and the antenna system proposed to be in-
stalled.
v 8¥.0.0,
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

‘WasHINGTON, D. C.

In the Matters of* )
Prrrspurea Rapro Surrry House (WHJB),
GREENSBURG, PaA.

For Construction Permit.

Stuarr Broancasring CorroraTion (WROL),
Kw~oxviLie, TENN. Docxer No..5715

For Construction Permit.
Tae JourNaL Co. (WTMJ),
Mmwauxes, Wis.

For Construction Permit.

Decided July 16, 1940

Docxer No. 5176

Fme No. B4-P-2696

DxcisioN axp OrpER

1. The application of Pittsburgh Radio Supply House is for a con-
struction permit to change the operating assignment of Station
WHJB, Greensburg, Pa., on 620 kilocycles from 250 watts, daytime
only, to 1 kilowatt, unlimited time, using a directional antenna at
night. The application was originally filed on March 11, 1938, and
was later amended on May 18, 1938. It was designated for hearing
on July 27, 1938, and was heard in a consolidated proceeding before
an examiner from October 11 to 26, 1938, together with the applica~
tions of Sentinel Broadcasting Corporation, for a construction permit
to erect a new broadcast station at Salina (a suburb of Syracuse),
N. Y., to operate on 620 kilocycles with power of 1 kilowatt, unlimited
time, using a directional antenna at night, and of Civic Broadcasting
Corporation, for a construction permit to erect a new station at Syra-
cuse to operate on the frequency of 1,500 kilocycles with power of
100 watts, unlimited time. The examiner, by his report (I-763),
recommended denial of all three applications, and the applicant filed
exceptions thereto and had oral argument thereon before the Com-

* Supplemental petition for rehearing filed by Pittsburgh Radio Supply House on August
286, 1940, denied on October 8, 1940. See Decision and Order on Supplemental Petition for
Rehearing, 8 ¥, C. C. 134,

On motion of Pittsburgh Radio Supply House, the Commission on November 15, 1940,
dismissed its application without prejudice.

8F.C. 0.
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mission. The Civic Broadcasting Corporation application was
granted, effective October 10, 1939, and the application of Sentinel
Broadeasting Corporation was on this day granted by the Commission.

9. Station WHJB operates at Greensburg, Pa. (population 16,-
508), approximately 24 miles southeast of the city of Pittsburgh,
and is in the metropolitan district of that city. The applicant is
also the licensee of WJAS, Pittsburgh, which is a regional station
operating on 1290 kilocycles with power or § kilowatts day and 1
kilowatt night, unlimited time.

8. Mr. H. J. Brennan, secretary-treasurer and director of the ap-
plicant, owns 58 percent of the capital stock therein, which consti-
tutes a controlling interest. He is also president and director and
owns 80 percent of the capital stogk of the KQV Broadcasting Co.,
licensee of Station KQV, Pittsburgh, which is a regional station
operating on 1880 kilocycles with power of 1 kilowatt, unlimited
time, using a directional antenna at night.

4. Station WHJB is presently operated with power of 250 watts
during the daytime and renders service over a portion of the area
now being served by Stations KQV and WJAS. Operating as pro-
posed WHJB would, during the daytime, render service over sub-
stantially larger portions of the areas being served by Stations KQV
and WJAS, and at night it would serve a portion of the area now
being served by KQV.

5. The application of Stuart Broadcasting Corporation requests a
construction permit to install a new transmitter, a directional an-
tenna for nighttime use at Station WROL, Knoxville, Tenn., and
to change the operating assignment from 1310 kilocycles with power
of 250 watts, unlimited time, to 620 kilocycles with the power of
1 kilowatt day and 500 watts night, unlimited time. The applica-
tion was filed on July 8, 1989, and the Commission, on August 8,
1989, designated it for hearing upon certain specific issues. The
hearing on the matter was originally scheduled for November 2,
1939, but was, later continued to an indefinite date. Thereafter, on
Agril. 12, 1940; the-applicant filed a petition requesting the Com-
Inission, o zeconsider its action of August 8, 1989, in designating
the application for hearing and to grant it without s hearing; and,
on Apg‘il. 19, 1940, Pittsburgh. Radio- Supply House (WHJIB) filed
an opposition thereto. o

6. The Stuart Broadeasting Corporation is a Tennessee corpora-
tion and is legally, financially and otherwise qualified to- msake the
necessary construction ‘and te operate Station WROL a8 proposed.
Operating as proposed, the statioh would, during the daytims, serve
417,999 -potential listemers «withim!: Ttg predicted 0.5 millivolt-per-

8P.0.C.
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meter contour, or a gain of 220,071 over the number of persons it now
serves within the same contour. During nighttime hours the increase
of potential listeners would be from 131,831 to 147,027, or a gain of
15,196 persons,

7. The proposed operation would enable WROL to reach a greater
number of listeners during both day and nighttime hours, and to
render an improved technical service in the Knoxville area.

8. Knoxville has a population of 105,802, and the metropolitan dis-
trict thereof, 135,714 (1930 census). There is one other station located
in the city, namely, WNOX, which is classified as a regional station
and operates on the frequency 1010 kilocycles with power of 5 kilo-
watts day and 1 kilowatt night, unlimited time.

9. Operating as proposed, Station WROL would not cause objec-
tionable interference to the operation of any existing broadcast sta-
tion, but it would be limited at night to its approximate 5.65 millivolt-
per-meter contour by existing stations on the channel. It would,
however, limit the proposed operation of Station WHJB to its 6.7
millivolt-per-meter contour at night, which would be of no conse-
quence with WITMJ operating with 5 kilowatts power at night as pro-
posed. The proposed operation of Station WHJB would, in turn,
limit the operation of Station WROL: to its 7 millivolt-per-meter
contour.

10. The application of The Journal Co., licensee of Station WITMJ,
Milwaukee, Wis., requests a construction permit to iricreass its night-
time opérabing assignment on 620 kilocycles from 1 to 5 kilowatts amd
to install a directional antenna for nighttime use:

11. The Journal Co. ik!k :Wisconsin corporation and is legally,
finaneially and otherwise qualified to effect the necessary ¢onstruction
and o- opetaté Station WIMF as. proposed:: «As heretcfore shown,
the apphca,tmn reqilests authority to ‘construct a directional antenna
system and to increase nighttime power from 1 to 5 kilowatts. Oper-
ating with the power sought, the station’s potential listening andience
at night would be increased from 1,113,762 to 1,498,497, or a gain of
884,735. The granting of the application would enable the station to
reach additional listeners residing in extended areas and would effect
an improvement in technical service over most of the station’s present
service area.

12. Milwaukee, Wis,, has a populatmn of 578,249, and the metro-
politan district thereof 743,414 (1930 Census). There are two other
stations located in Milwaukee, namely, WISN, a regional:station
which operates on 1120 kilocycles with power of 1 kilowatt day and 250
wafts at night, unlimited: time, and WEMP, a local station which
operates on the frequency 1310 k:locycles w:1th power of 250 watts,
unlimited time. -
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18. Operating as proposed, Station WIMJ would not cause objec--
tionable interference to any existing station, but would limit the-
station proposed by Sentinel Broadcasting Corporation at Syracuse,.
N. Y. (which was on this day authorized by the Commission), to the
6.8 millivolt-per-meter contour, and it would limit the proposed.
operation of WHJB to the 9.5 millivolt-per-meter contour. It would
render interference-free service beyond its predicted 2.5 millivolt-
per-meter contour.

14. As heretofore shown, Stations WHJB, WJAS, and KQV are:
operated under common control and render service in the same gen-
eral aréa; and the granting of the instant application would have
the effect of further extending the areas in which overlapping of
service by these stations under common control exists.

15. Due to the limitation which would be suffered by Station:
WHJB by the operation of Station WTMJ, and the interference-
which would be received by Station WROL from WHJIB, the Com-
mission is unable to reach the conclusion that all of the stations in-
volved herein could operate simultaneously as proposed in the public-
interest. In other words, the operation of WHJB would preclude-
the operation of WROL: in the public interest; and the operation
of WIMJ would preclude the operation of WHJB. But WROL
and WTMJ could both operate simultaneously in the public interest
without WHJB operating as proposed.

16. Upon eonsidering all of the facts before it, the Commission is
of the opinion that the proposed operation of both WROL: and
WTIMJ would better serve public interest, convenience, or necessity
than would the proposed operation of WHJB.

17. The foregoing considerations include certain matters not in
issue at the hearing on the WHJB application upon which the appli-
cant may desire to be heard. The Commission is, therefore, of the
opinion that the WHJB application should be designated for further
hearing. In connection with the action taken on the instant appli-
cations, it .is pertinent to point out the fact that the granting of
the WROL and WIMJ applications at this time will not in itself
necessitate the ultimate denial of the WHJIB application without this
applicant being afforded the opportunity to show that the operation
proposed by it will serve public interest, convenience, or necessity,
or will better meet the statutory criteria than will the proposed
operation of WROL and WITMJ. In other words, if Pittsburgh
Radio Supply House can show- at the further hearing that the pro-
posed operation of WHJIB will sexve public interest, the Commission
would be compelled, as a ‘matlerof law; to: grant said application.
This is true, even though such action' might require a future modi-
fcation of the action taken on the WROL and WTMJ applications.

SEBC.C
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ORDER

Upon consideration of the application of Pittsburgh Radio Supply
House (WHJB) for construction permit (Docket No. 5176), and
the evidence adduced at the hearing thereon? the application of Stuart
Broadcasting Corporation (WROL) for a construction permit, the
petition filed by the applicant requesting the Commission to recon-
sider its action of August 8, 1939, in designating said application for
hearing and to grant the same, and the opposition thereto filed by
Pittsburgh Radio Supply House (WHJB); and the application of
The Journal Co. (WTMJ) for construction permit (File No. B4-P-
2696) ;

It is ordered, this 16th day of July, 1940, that the application of
Pittsburgh Radio Supply House (Docket No. 5176) be, and it is
hereby, designated for further hearing upon the following issues:

1. To determine thé nature, extent, and effect of the electrical in-
terference which would result should Station WHJB operate as
proposed simultaneously with Stations WROL and WTMJ.

2. To determine the extent to which Station WHJB, operating
as proposed, would render service in the areas now being served by
Stations WJAS and KQV.

8. To determine whether the proposed operation of WHJB in
the same general area where the applicant is also the licensee of and
operates Station WJAS and is under the same control as the corpo-
ration which is the licensee of and operates Station KQV would
serve public interest, convenience, or necessity.

It is ordered that the petition filed by Stuart Broadcasting Corpo-
ration, requesting reconsideration and a grant of its application
(Docket No. 57 15), be, and it is hereby, gran,ted and ‘that said ap-
plication be, and it is hereby, removed from the hearing docket and
granted, upon the condition that the permittee shall submit proof
of the performance of the directional antenna system specified, as
required by section 8.33 of the Commission’s rules; and

It is further ordered that the application of The Journal Co.
(WTMJ) for construction permit (File No. B4-P-2696) be, and it is
hereby, granted, upon the condition that the permittee shall submit
proof of the performance of the directional antenna system specified,
as required by section 3.33 of the Commission’s rules.

This order shall become effective on the 6th day of August, 1940.

8F.C. C.
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 BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasmINgTON, D. C.

In the Matters of
PrresevreH Ranro Surpry House (WHJIB), Docker No. 5176
(GREENSBURG, PaA.

For Construction Permit.

Sruasrr Broapcasting Corroration (WROL),
EKw~oxvirre, TENN.
For Construction Permit.

Tae Jourwar Co. (WTMJ),
Muxwaokee, Wis.
For Construction Permit.

Docrer No. 5715

Fur No. B4-P-2696

SENTINEL BROADCASTING CORPORATION,
Sarawa, N, Y.
For Construetion Permit.

Docxer No. 5094

Decided October 8, 1940
DrcisioN anp Orper o SuppLEMENTAL PETITION FOR REHBDARING

On July 16, 1940, the Commission designated for further hearing
the application of Pittsburgh Radio Supply House (WHJIB),
Greensburg, Pa., for construction permit to move transmitter,
install new equipment and directional antenna, mcrea.se power from
250 watts to 1 kilowatt and hours of operation from daytime only to
‘lxgl}mlted t;me, on the frequency 620 kilocycles, employing a direc-
txo“pﬂ wntg;t? w@t night (B2-P-2091, Docket 5176), granted the
a}’)phcahoh of Sv‘fuart Bzoadeastmg Corporation (WROL), Knox-
ville, Tend., fof eonstr\mta,on p@rxmt to move transmitter, install new
equipment a,nd d;recf;mnal ant nng, c}mnge frequency from 1310 kilo-
cycles to 620 Kilocyoles and power optp t from 250 watts unlimited
time to 1 kilowatt day, 500 watts night, employing a directional
antenna at night (B3-P-2485, Docket No. 5715), graunted 'the

10n October 29, 1940, the Commission denled the further potition S3ed by Pitisburgh
Radio Supply Eo’use requesting that tha Commission reconsider its action of July 16, 1840,
designating this matter for further heari.ng
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application of The Journal Co. (WTMJ), Milwaukee, Wis., for
construction permit to install new equipment and directional an-
tenna, increase nighttime power from 1 kilowatt to 5 kilowatts
on the frequency 620 kilocycles, employing a directional antenna at
night (B4-P-2696), and granted the application of Sentinel Broad-
casting Corporation, Salina, N. Y., for construction permit to erect
a new radio station at that place to use the frequency 620 kilocycles
with 1 kilowatt power, unlimited time, using a directional antenna at
night. Pursuant to this action of July 16, 1940, the Commission,
on August 6, 1940, issued its Decision and Order in the matters of
the applications of WHJB, WROL, and WIMJ, and its Statement
of Facts, Grounds for Decision and Order in the matter of the appli-
cation of Sentine] Broadcasting Corporation. The orders were made
effective August 6, 1940.

On August 3, 1940, the Pittsburgh Radio Supply House (WHJB),
Greensburg, Pa., filed a petition for rehearing directed to the action
of the Commission on July 18, 1940. On August 12, Sentinel Broad-
casting Corporation filed its opposition to the petition for rehearing
and on August 13, 1940, oppositions to the petition for rehearing were
filed by The Journal Co. and Stuart Broadcasting Corporation.

On August 26, 1940, Pittsburgh Radio Supply House (WHJB), filed
a supplemental petition for rehearing and answer to opposition
petitions, directed to the action of the Commission of July 16, 1940,
granting the applications of The Journal Co. (WTMJ), Sentinel
Broadcasting Corporation and Stuart Broadeasting Corporation
(WROL) for construction permits and designating for hearing Pitts-
burgh Radio Supply House’s (WHJB) application for construction
permit, and the Decision and :Order, and Statement of Facts and
Grounds for Decision issued August 6, 1940, effective that day.

The petition filed by Pittsburgh Radio Supply House (WHJIB)
August 8, 1940, was premature, and has been superseded by the sup-
plemental petition filed August 26, 1940. The petition for rehearing,
filed August 3, 1940, is therefore dismissed and the Commission will
consider only the petition filed August 26,1940.

Petitioner Pittsburgh Radio Supply House (WHJB) alleges that,
as a result of the Commission’s grant to The Journal Co. (WITMJ),
petitioner’s station, if operated as proposed, would receive interference
to its 9.7 millivolt-per-meter contour from Station WTMJ ; that said
limitation would result in reducing the coverage of Station WHJB,
operating as proposed, approximately two-thirds, and therefore the
grant to The Journal Co. (WTMJ) presents an obstacle to the grant
of petitioner’s application. Petitioner presents a comparison of the
merits of its application with those of Stuart Broadcasting Corpora-
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tion (WROL), The Journal Co. (WTMJ) and Sentinel Broadcast-
ing Corporation, from which petitioner concludes that its application
should have been preferred to the other conflicting applications which
were granted. Petitioner further contends that the Commission
should have applied the same doctrine of comparative need which it
applied in the case of WREN Broadcasting Company, Daocket No.
5491 and that section 307 (b) of the Communications Act of 1984
requires that the Commission reconsider the applications herein as
well as petitioner’s application, and suggests as a possible solution that
technical differences of the four conflicting applications might be
reconciled so as to permit a grant of all conflicting applications here-
in, including petitioner’s.

Petitioner urges also that the Commission failed to consider the
merits of its application since the decision and order of the Com-
mission makes no mention of the area proposed to be served by Sta-
tion WHJB, the nature and extent of the service, and the need for
the service, particularly in contrast with the lack of need for service
in the areas proposed to be served by Stations WROL and WTMJ;
that the facts stated by the Commission with respect to Station
WROL were ew parte insofar as the application of Stuart Broad-
casting Corporation (WROL) is concerned and that “the purported
facts therein asserted were not subject to cross-examination”; that the
application of Pittsburgh Radio Supply House (WHJB) “set up
a legal question in that it raised a demand for equalization of facil-
ities before the applications of WROL and WTMJ were properly
filed before the Commission” and hence “to pick out the WROL and
WTMJ applications and take ew parte action thereon and then rely
on the granting thereof as a means of satisfying the requirements of
section 307 (b) is grossly erroneous,” and prays that each of the
applications be set for hearing together with petitioner’s application;
that oral argument or reargument be held on the above-entitled
applications together with petitioner’s application, that the Commis-
sion hold an informal hearing pursuant to section 1.192 of the Com-
mission’s Rules of Practice and Procedure to determine what plan
may be worked:out whereby all of the applications involved might be
modified so as to permit service to all four communities in the manner
intended by each applicant. ,

The opposition of Sentinel Broadcasting Corporation filed Sep-
tember 5, 1940, to the supplemental petition for rehearing alleges
that Pittsburgh Radio Supply House (WHJB) has no interest which
has been legally aggrieved or adversely affected because its applica-
tion has not been denied; that the granting of the petition to inter-
vene, filed by Pittsburgh Radio Supply House (WHJB) in the pro-
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ceedings on the Sentinel application, does not give Pittsburgh Radio
Supply House (WHJB) an interest as a party aggrieved or adversely
affected; that the Sentinel grant is within section 807 (b) of the
Communications Act of 1934 and will not preclude petitioner’s appli-
-cation; that the Commission was not required to decide contempo-
raneously the application of Pittsburgh Radio Supply House
(WHJB) when it granted the applications of The Journal Co.
(WTMJ), Stuart Broadeasting Corporation (WROL) and Sentinel
Broadcasting Corporation.

The opposition of The Journal Co. (WIMJ) filed September 5,
1940, to the supplemental petition for rehearing makes reference
to its opposition filed August 13, 1940, and alleges that Pittsburgh
Radio Supply House (WHJB) has no interest in the grant of The
Journal Co. (WTMJ) application as a matter of law, and cannot
now be heard to object thereto, because, as is specifically pointed out
in the Commission’s Decision and Order of August 6, 1940, the appli-
cation of Pittsburgh Radio Supply House (WHJB) has not been
denied, but has been designated for further hearing upon specified
issues, and until final action is taken, that applicant has no legal
right to object to the grant of other applications which might or
might not have any relation to the final decision of the Commission
upon its case; that Pittsburgh Radio Supply House (WHJB) has no
interest in the grant of The Journal Co. (WTMJ) application as a
matter of equity and should not now be heard to object thereto be-
cause as the record discloses, the application of The Journal Co.
(WTMJ) for 5 kilowatts night power was filed approximately 6
years ago and long before the filing of petitioner’s proposal; that
petitioner, therefore, was fully aware of the possible interference
problems which might confront its application in event the Commis-
sion found that the grant of The Journal Co. (WTMJ) application
would be in the public interest; that although The Journal Co.
(WTMJ) application was amended January 16, 1940, the effect of
that amendment was to lessen the degree of interference which
Station WITMJ would cause to the proposed night service of Station
WHJB, and it cannot be considered or fairly urged by petitioner
that said amendment was prejudicial to its interests in the prosecu-
tion of its pending application; that petitioner, Pittsburgh Radio
Supply House (WHJB), has no interest in the grant of The Journal
Co. (WTMJ) application from the standpoint of public interest and
should not now be heard to object thereto because the Commission
alone is charged with the legal duty of denying applications in the
light of the statutory standard and that from the record in this case
and the Commission’s Deeigion and Order, it clearly appears that the
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operation of Station WTMJ will serve public interest; that there is
no merit in, or justification for, the statements contained in the peti-
tion for rehearing regarding a possible technical modification of the
directional antenna pattern of Station WIMJ so as to further re-
strict the interference which would be caused to petitioner’s pro-
posed night service in the event application were granted, and that
the Commission is cognizant of the technical impracticability and
impossibility of any further restriction of the WTMJ signal in the
direction of petitioner’s Station WHJB.

The opposition of Stuart Broadcasting Corporation (WROL:) filed
August 18, 1940, to the petition for rehearing alleges that if, as
alleged by petitioner, the population of Greensburg and certain
nearby areas lacks primary nighttime service, it would be more in
keeping with the Commission’s plan of allocation if application were
made for a more localized service than that which is proposed in the
present Pittsburgh Radio Supply House (WHJB) application; that
furthermore, as stated in the Commission’s Decision and Order, Sta-
tions WHJIB, WJAS, and KQV of Pittsburgh are operated under
common control and the granting of WHJB’s application would result
in extending areas in which services of those stations overlap, that
the Commission, under section 807 (b) in considering applications
with a view to distribution of licenses, frequencies, hours of opera-
tion, and power among the States and communities so as to provide a
fair, efficient, and equitable distribution of service, must also consider
the qualifications of applicants and the technical sufficiency of the ap-
plication, and these things considered, together with its finding that
a greater number of people will receive improved service from the
grants which have been made than from the granting of the applica-
tion of petitioner, indicate that the Commission has complied with
this section of the act; that, without conceding any of the points
raised by petitioner or acknowledging a need for service proposed, the
Stuart Broadcasting Corporation (WROL) is willing to cooperate in
any plan whekeby-thé service in the Greensburg area can be improved
without matériak diminution of the service which Stuart Broadeast-
ing Corporatidn” (WROLY is enabled to render in the Knoxville ares
through the grant of its spplitation. No opposition has been filed
by ‘Stusrt Broadcasting Corporation (WROL:) to the supplemental
petition for rehearing of Pittsburgh Radio Supply House (WHJIB),

Insofar as Pittsburgh Radio Supply House (WHJIB) contends
that it is error for the Commission to rely upon facts taken from the
application of Stuart Broadeasting Corporation (WROL) becanse
such: fdets were ew parte and “not subject to cross-examination” by
pétitieiier;:we think this contention is without merit since the Com-
' SP..Ci6
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mission is under no legal duty to submit to petitioner for cross-exami-
nation facts set forth in the Stuart Broadcasting Corporation
(WROL) application. (In re: Decision and Order on Petition for
Rehearing WOOL, Inc.,8 FCC 89, March 29, 1940). Furthermore, pe-
titioner does not even now in its supplemental petition for rehearing
attempt to controvert the facts set forth in the WROL application as
distinguished from the Commission’s conclusions based on those facts.

Petitioner suggests that “some possibility exists that an effective
solution might be found from an engineering standpoint so that all
* * * gapplicants might operate in such manner as to give each
other mutual protection and still accomplish the objectives of their
respective applications.” No facts of any kind are presented in sup-
port of this general suggestion. No specific proposal is made as to
how petitioner’s suggestion may be accomplished, and the Commis-
sion, upon the information available to it, is unable to determine that
such a plan is feasible.

‘We have carefully examined all of the allegations of the supple-
mental petition for rehearing filed by Pittsburgh Radio Supply:
House in the light of our Decision and Order of August 6, 1940, effec-
tive that date, and we find they set forth no new or add1t1ona1 facts
or circumstances not already known to and considered by us, nor does
the petition show wherein our action of July 16, 1940, effective August
6, 1940, granting the applications of The J. ournal Co. (WTMJ) for a
construction permit, Stuart Broadcasting Company (WROL) for con-
struction permit, of The Sentinel Broadcasting Corporation for con-
struction permit, and designating for hearing the application of Pitts-
burgh Radio Supply House (WHJB) for comstruction permit, is
illegal or presents any valid ob]ectmns which would require us to set
aside said action.

Accordingly it is ordered, this 8th day of October 1940, that the
petition of Pittsburgh Radlo Supply House (WHJB) for rehearmg
be, and it is hereby, denied. -

8F.C.C. . P
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasmINgTON, D, C.

In the Matter of*

SeNnTINEL BrOADCASTING CORPORATION,
Sarna, N. Y.

Application for Construction Permit to
erect a new radiobroadcast station and
to operate on 620 kilocycles, with power
of 1 kilowatt, unlimited time, using a
directional antenna at night.

Decided July 16, 1940

Paul D. P. Spearman and Alon B. David on behalf of the applicant;
George O. Sutton and Arthur H. Schroeder on behalf of Pittsburgh
Radio Supply House (WHJB) ; Horace L. Lohnes, Fred W. Albert-
son, and E'wverett D. Joknston on behalf Central New York Broadcast-
ing Corporation (WSYR) and Pennsylvania Broadcasting Company
(WIP) ; John W. Guider, Duke M- Patrick, Karl A. Smith, and Lester
Cohen on behalf of The Journal Co. (WTMJ) ; Paul M. Segal, George
8. Smith, and Herry P. Warner on behalf of Florida West Coast
Broadcasting Co., Inc. (WFLA) ; Josephus C. Trimble on behalf of
Colonial Broadcasting Company ; Arthur W. Scharfeld and Philip G-
Loucks on behalf of Civic Broadcasting Corporation and St. Peters-
burg Chamber of Commerce (WSUN) ; Frank Stollenwerck on behalf
of Liner’s Broadcasting Station, Inc. (RMLB); Eliot C. Lovett on
behalf of Onondaga Radio Broadcasting Corporation (WFBL) ; T'he-
adore L. Bartlett on behalf of the Commission. '

StaremeNT oF Facts, Grounns For DEcistoN, ANp OrpEr

Docxer No. 5094

STATEMENT OF FACTS

By e Convmssron (CommIssioNERs WALKER AND CASE NOT PARTICI-
PATING) :

L This proceeding arose upon an application of Sentinel Broad-

casting Corporation for a construetion permit to erect a new radio-

* Petition for reconsideration or rehearing filed on August 5, 1940, by Civie Broadeasting
Corporation (WOLF) ; petition for rehearing fled on August 5, 1940, by Central New York
Broadcasting Corporation (WSYR) ; and petition for rehearing filed on Augngt 5, 1940, by
the Onondaga Radio Broadcasting Corporati’on (Wﬁ'BL), denied on October 8, 1940, See
Decision and Order on Supplemental Petition for Recbusideration or Rehearing and Peti~
tions for Rehearing, 8 F. . C, 148, "
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broadcast station at Salina (a suburb of Syracuse), N. Y., to operate
on the frequency 620 kilocycles with power of 1 kilowatt, unlimited
time, using a directional antenna at night. The application was heard
in a consolidated proceeding before an examiner from October 11 to
October 26, 1938, together with the applications of Civic Broadcasting
Corporation (Docket No. 5175) for a construction permit to estab-
lish a new radiobroadcast station in Syracuse, N. Y., to operate on the
frequency 1500 kilocycles with 100 watts power, unlimited time; and
of Pittsburgh Radio Supply House (Docket No. 5176) for construc-
tion permit to install a new transmitter and directional antenna for
nighttime use at Station WHJB, Greensburg, Pa., and to change
the station’s operating assignment on 620 kilocycles from 250
watts, daytime only, to 1 kilowatt, unlimited time. The examiner, by
his report No. I-763, recommended the denial of all three applications.
Exceptions thereto were filed and briefs were submitted in lieu of oral
argument. The application of Civic Broadcasting Corporation was
granted by the Commission, effective October 8,1939; and the applica-
tion of Pittsburgh Radio Supply House was on this day designated
for further hearing by the Commission.

2. The Sentinel Broadcasting Corporation, the applicant herein,
was organized and exists under the laws of the State of New York,
and is empowered under its charter, among other things, to own and
operate radiobroadcast stations. The corporation has an authorized
capital of $105,000, divided into 7,000 shares of common. stock, each
having a par value of $15.00. There are 5,000 shares issued and
outstanding.

3. The officers, directors, and stockholders of the applicant cor-
poration are as follows: Frank B. Revoir, president and director,
owns 38,000 shares of common .stock; Alexis N. Muench, vice presi-
dent and director, holds 500 shares; Francis E. Doonan, treasurer
and director, holds 125 shares; Howard C.:Batth, secretary and
director, holds 500 shares; William T. Lane, director, owns 250
shares; Francis D. McCurn, directer, holds 125 shares, and the estate
of William T.!McCuffery owns500 shares. (McCaffery passed away
subséyurend to 'the hearing, as’ shown by the applicant’s brief sub-
mitted in'libd of oral argument.) The foregoing individuals all
reside in Syracuse and are United States citizens.

4. Mr. Revoir has been engaged in the automobile business in
Syracuse for the past 20 years and is presently distributor for 17
counties. Mr. Muench has been engaged in the candle manufactur-
ing business for approximately 44 years and for the past 15 years
has been president of, and-owns a substantial interest in, the Muench-
Kreuzer Candle Co. He is also a director and a member of the ex-
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ecutive committee of the Lincoln National Bank and Trust
Company of Syracuse, and a member of a number of local clubs
and fraternal organizations in that city. Mr. Lane is presently
engaged in the advertising business, operating his own agency. He
has had experience as a newspaper reporter, was executive secretary
to the mayor of Syracuse, and he was, for a short time, commercial
manager of Station WSYR, Syracuse. Hs is also president of the
city council. Mr. McCurn is at the present time Justice of the
Supreme Court of New York. Mr. Doonan is treasurer of Hall &
McChesney, Inc., a firm engaged in the manufacturing of record
books and indexes. He is also seeretary of Revoir Motors, Inc.
Mr. Barth, as at the time of the hearing, was not engaged in any
occupation or business. For a number of years he was connected
with an advertising agency in Syracuse; and he was also general
manager of Station WSYR for several years. He owns less than 1
percent interest in Onondaga Broadeasting Corporation, licensee of
Station WFBL in Syracuse.

5. The personnel of the proposed ststion, in addition to Mr. How-
ard Barth who will be general manager, will consist of the follow-
ing: A chief engineer, five operators, production manager—musical;
production manager—dramatic; a production assistant; four an-
nouncers; a continuity writer; stenographer-clerk; secretary-book-
keeper; and a telephone operator. The applicant also expects to
maintain a five-piece staff orchestra.

6. As heretofore shown, 5,000 shares of stock in the applicant cor-
poration have been issued and are outstanding; and the applicant
has $70,004.08 on deposit in a local bank with which to construct and
operate the proposed station. The total cost of the proposed sta-
tion, including construction, is estimated at $49,893.95, consisting of
the following items: Transmitter and technical equipment, $12,290.80;
antenna system, $15,480; studio technical equipment, $4,618.75; studio
and office furniture, $3,500; studio and construetion: costs, $10,904.40;
teansmitter building alterations, $2,6005 and $500 as miscellaneons
additionak expense. The monthly operation expense of the propesed
station is lestimated at $6,332.09 and includes, in part,. $2,856.66 as
salaries for @ personnel of.eighteen persons, ‘and $1,150 for studio
orchestra and local talent’ for sustaining- programs. The applicant
expects to-sell advertising time over the proposed station amounting
to at least $100,000 during the first year, approximately 75 percent
of which would be derived from lecal accounts. This expectancy is
based upon the sale of three15-minute periods nightly and 4 such
periods daily and 1-annonneement hourly, or approximately 9.3 per-
cent of the total time on the.air. | The applicapt has contragted with
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some 15 business establishments located in the city for the sale of
advertising time and approximately $30,000 in revenue would be de-
rived therefrom during the first year of operation. As already
shown, 2,000 shares of stock in the applicant corporation have not
been issued and if additional money is needed for the construction
and operation of the proposed station, Mr. Revoir will buy said stock.
He has a personal net worth of over $400,000 which includes some
$42,000 in cash on deposit in local banks.

7. The city of Syracuse has a population of 209,326 and the metro-
politan district thereof, 245,015; and Onondaga County, of which
Syracuse is the county seat, has a population of 291,606. There are
370 wholesale establishments in Syracuse doing an annual business
of $103,770,000, employing 3,580 persons, who receive annual wages
amounting to $5,958,000. There are 2,798 retail establishments lo-
cated in the city doing an annual business of $81,384,000, employing
10,619 persons, who receive $9,875,000 in wages; and 842 manufac-
turing establishments with annual receipts amounting to $78,372,000,
employing 16,322 persons, with an annual payroll of $17,612,000.
The total annual payroll for the city amounts to $34,688,000 and
$48,513,000 for Onondaga County.

8. The following stations are licensed to operate in the city of
Syracuse: WSYR operates on the frequency 570 kilocycles with
power of 1 kilowatt, unlimited time; WFBL: operates on 1360 kilo-
cycles with power of 5 kilowatts day, 1 kilowatt night, unlimited
time; and WOLF (licensed to Civie Broadcasting Corporation)
operates on 1500 kilocycles with power of 100 watts, unlimited time,
WSYR and WFBL are classified as regional stations and WOLF is
a local. Stations WSYR and WFBL provide service to essentially
the same areas to be served by the station proposed herein and por-
tions of the rural areas to be served have service available from Sta-
tions WGY, WHOM, WMBO, and WOLF.

9. Station WSYR, during the first 8 months of 1938, received
$129,448.68 from local, national and network advertising accounts,
and the net income for the period was $5,542.84. This revenue from
the sale of advertising time was derived from the following sources:
Approximately 25.8 percent thereof from network accounts; 38.8
percent from national accounts; and 35.4 percent, local business firms.
Seven of the fifteen business firms, contracting with the applicant for
advertising time, used WSYR in 1938, spending $8,653.33 with the
station. This does not include two contracts with J. P. Byrne Tire
Co. which have expired and have not been considered by the Com-
migsion. These 7 firms used WSYR in 1937 and spent $7,593.97, or
$8,940.64 more than they spent the following year. The contracts
these 7 firms have with the applicant amount to $18,798.50.

8F.C.C.
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10. During the first nine months of 1938 Station WFBL received
$177,287.16 from the sale of advertising and the station’s operating
net profit for the period amounted to $23,844.62. The total revenue
from the sale of time was derived as follows: Approximately 22.4
percent from local accounts; 21.3 percent from national accounts;
and 56.3 percent from network accounts. The record does not show
whether or not any of the firms who have contracted with the appli-
cant are using the facilities of WFBL.

11. Stations WSYR and WEFBL render a diversified service to the
Syracuse area and their facilities are used by various civic, religious,
charitable, educational, and other institutions and organizations lo-
cated in the city. During the week beginning February 13, 1938,
Station WSYR operated 12414 hours and devoted 54.3 percent of its
time to programs originating locally and 45.7 percent to network
broadcasts; and during the week beginning August 14, 1938, the sta-
tion operated 12914 hours and devoted approximately 44 percent of
its time to network programs and the remainder to local broadcasts.
The station devoted 53.5 percent of its time to network broadcasts
between the hours 6 and 10 p. m. during this period. Between the
hours of 6 and 10 p. m., the station devoted 68.7 and 79 percent of
its time to network programs during the weeks of December 12, 1937,
and June 5, 1938, respectively. WSYR carries programs furnished
by the National Broadcasting Co. (both Red and Blue networks) and
the Mutual Broadeasting System.

12. During the week beginning February 13, 1938, Station WEBL
operated 124 hours and devoted 64.8 percent of its time to network
programs (Columbia Broadcasting System), and 72 percent of the
nighttime hours were devoted to chain broadcasts; the station
operated 122 hours during the week of August 14, 1988, and devoted
64 percent of the time to the network, and 69 percent of the evening
hours were devoted thereto; and 81 percent and 86 percent of the
station’s time between the hours 6 and 10 p. m. during the weeks
of March 6 and September 4, 1938, respectively, were devoted to net-
work broadoasts, .

18. Station WOLF in Syracuse, licensed to Civic Broadcasting Cor-
poration, provides a lo¢al broadeast service to the city and is not
affiliated with'a network. - It operates 1714 hours daily and at least
72 percent of the programs carried are sustaining. The station broad-
casts a favorable balance of programs, including the following:
Market reports; news and sports; programs designed for the house-
wife; children’s programs; talks’'on health, civic government ; public
service broadeasts; special events; and diversified music. The fore-
going findings are based upon the proposal of Civic Broadcasting
Corporation, as shown in the record. : '
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14. The applicant proposes to operate from 8 a. m. to 12 midnight,
or 16 hours during week days, and 14 hours on Sundays. The ap-
plicant will carry, in part, the following types of programs: News,
weather and market reports; sports; discussions on agriculture ; book
reviews; children’s programs; civic broadecasts; organ recitals;
choral groups; diversified music; and religious broadcasts. Time
will be devoted to the various classes of programs as follows: Enter-
tainment, 42 percent; educational, 8.4 percent; religious, 3 percent;
agricultural, 2.7 percent; fraternal, 2.7 percent; news, 6.4 percent;
civic, 4.8 percent; sports, 3.8 percent ; literature, 3 percent; charitable,
1.8 percent; and commercial broadecasts, 21.4 percent. The applicant
has offered the facilities of the proposed station without charge to a
number of civic, fraternal, and educational organizations. It will be
the applicant’s policy to afford the various organizations and institu-
tions in Syracuse the facilities of the proposed station free of charge.
The applicant does not contemplate having a network affiliation and
proposes to render a local program service to the city and the sur-
rounding rural districts and communities which are in the Syracuse
trade area. It also expects to present many programs presented by
local talent.

15. The operation of the proposed station involves no question of
objectionable interference with the operation of any existing station
during the daytime. There would be, however, slight mutual inter-
ference with Station WHJB, operating as proposed by its pending
application (B2-P-2091), within the predicated 0.5 millivolt-per-
meter ground wave contour of each station.

16. The proposed station during the daytime would render service
to the 0.5 millivolt-per-meter contour; the predicted 10 millivolt-
per-meter contour has a radius of from 12 to 13 miles, and 260450
persons reside therein; the area within the 2 millivolt-per-meter
contour has an average radius of approximately 34 miles and 480,400
persons reside therein; and the area within the predicted 0.5 milli-
volt-per-meter contour has an average radius of approximately 62
miles and 942,900 potentlal listeners reside therein. The station pro-
posed herein woﬂlé! provide a signal of 25 millivolts per meter, or
better, throughout the business districts of Syracuse, and a signal of
10 millivolts per meter, or better, would be provided throughout the
Syracuse metropolitan district.

17. At night the operation of the proposed station would not cause
objectionable interference to the operation of any existing station.
It would, however, be limited to its 6.8 millivolt-per-meter contour by
Station WTMJ, Milwaukee, Wisconsin, operating with power of 5
kilowatts at night, as authorized on this day by the Commission.
This finding is not based upon the record, since the presently pro-
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posed operation of WIMJ was not at issue in the hearing, but is
based upon technical information available to the Commission. The
operation of Station WHJB, proposed by its pending application
{B2-P-2091), would limit the proposed station to its 6.6 millivolt-
per-meter contour at night, which, together with the limitation
caused by Station WTMJ, would have the effect of raising the RSS
limitation to the proposed station to the 9.5 millivolt-per-meter con-
tour. The operation of the proposed station would not cause ob-
jectionable interference to WITMJ, operating with 5 kilowatts power
at night, nor to the proposed operation of Station WHJB.

18. Using the proposed directional antenna at night, the radiation
from the projected station would be slightly in a northwesterly and
southeasterly direction in a figure “8” pattern, with suppression of
the signal to the east and west of the station. A signal of 25 milli-
volts per meter, or better, would be provided throughout a major
portion of the city and a signal of at least 10 millivolts per meter
would be furnished throughout the entire city. The exact number
of potential listeners residing within the predicted 6.8 millivolt-
per-meter contour at night is not shown, but the number would be
between 238,950 and 317,200.

19. The transmitting equipment to be used and the site are con-
sidered satisfactory for the operation proposed. The antenna speci-
fied in the application does not meet the minimum height requirement
for the character of the station proposed, and the granting of the
application should, therefore, be contingent upon the submission of
proof of performance, showing that it will radiate a minimum of 175
millivolts per meter at 1 mile for 1 kilowatt.

GROUNDS FOR DECISION

1. The applicant is legally, technically, financially, and otherwise
qualified to construct and operate the proposed station.
- 2. It is contended on behalf of the licensees of Stations WSYR
and WEFBL that the applicant has failed to establish by competent
evidence that the existing stations in the city of Syracuse are not
adequately supplying the local needs of the community as to program
service, and that the proposed station would fill said need. As here-
tofore shown, two of the three existing stations in Syracuse are
affiliated with national networks and devote a substantial portion
of their time to chain broadcasts, particularly during the hours
between 6 and 10 p. m. when the greatest number of listeners may
bo reached. The operation of the proposed station would thus pro-

e ———
. !Figares represent the number of potential Hsteners residing within the 10 and 8.5 millj-
volt-per-meter contours, regpectively.
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vide an additional broadcast facility in the city of Syracuse over
which programs of local interest could be broadcast. Furthermore,
there is nothing in the Communications Act, our rules, or our
policy which requires the finding of a definite need to support the
granting of an application for new broadcast facilities; and, in fact,
the words of the statute “public interest, convenience, or necessity”
contemplate the most widespread and effective broadcast service pos-
sible. F. W. Meyer, 7 F. C. C. 544 (decided November 15, 1989).

3. It is argued that the operation of the proposed station would
adversely affect the economic interests of Stations WFBL and
WSYR to such an extent that their ability to operate in the public
interest would be impaired. This contention, if true, would not in
itself constitute legal grounds for the denial of an application for
a new broadcast station. Federal Communications Commission v.
Sanders Brothers’ Radio Station, 309 U. S. 470 (decided March 25,
1940). Even if the contention made were a proper ground for the
denial of an application for a new station, the record does not show
that Stations WFBL and WSYR would be so affected, nor does it
tend to show that the applicant would be unable to successfully com-
pete with said stations for commercial support.

4. The operation of the proposed station would not.cause objec-
tionable interference to the operation of any existing broadcast sta-
tion, or to any station operating as proposed by any pending ap-
plication. The proposed station would, however, be limited at night
to its 6.8 millivolt-per-meter contour by Station WIMJ, operating
with power of 5 kilowatts as on this day authorized by the Commis-
sion. Under existing standards, stations such as the one proposed
herein are normally expected to render interference-free service at
night to the 4 millivolt-per-meter contour. While the proposed
station would be limited at night to a greater extent than our stand-
ards contemplate, it would, nevertheless, provide service throughout
the entire city of Syracuse and a major portion of the metropolitan
district thereof, and at the same time would cause no objectionable
interference to any existing broadcast station. Furthermore, even
with the Iimitation to be suffered, the station would provide inter-
ference-freé service to a substantial percentage of the total number
of potential listeners residing within the 4 millivolt-per-meter
contour, .

5. It is argued that the instant application cannot be granted
within the purview of section 807 (b) of the Communications Act.
Section 307 (b) provides for a fair, efficient, and equitable distribu-
tion of broadcast facilities among the several States and communi-
ties, insofar as there is a demand for the same. The only other
pertinent applications, or demands, to operate on the same frequency
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requested by the applicant herein are those of Stations WHJB
(B2-P—2091) and WTMJ (B4-P-2698), the latter of which was on
this day granted and the former was designated for further hearing.
The granting of the instant application would not in itself preclude
the granting of the WHJB application, and would be in conformity
with section 307 (b) of the Communications Act.

6. The transmitting equipment and the site to be used are satis-
factory for the operation proposed. The antenna specified in the
application does not meet the minimum height requirements of our
rules; and the granting of the application should be contingent upon
the submission of proof of performance, showing that it will radiate
a minimum of 175 millivolts per meter at 1 mile for 1 kilowatt.

%. The granting of the instant application will serve public interest,
convenience, or necessity.

Decided October 8, 1940

DzcisioN ANDp ORDER ON SUPPLEMENTAL PETITION ForR RECONSIDERATION
or HeariNG aND PrErirroNs FOrR REHEARING

_ On July 16, 1940, the Commission granted the application of Senti-
nel Broadcasting Corporation, Salina, N. Y., for construction permit
to erect a new radiobroadcast station at that place on the frequency
620 kilocycles with a power output of 1 kilowatt, unlimited time,
using a directional antenna at night, and on August 6, 1940, effective
that date, issued its Statement of Facts, Grounds for Decision and
Order granting the same. This decision and order was made after
consolidated hearing upon the application of Sentinel Broadecasting
Corporation and other related applications.

On August 5, 1940, Civic Broadcasting Corporation (WOLF),
Syracuse, N. Y., filed a petition for reconsideration or rehearing;
Central New York Broadcasting Corporation (WSYR), Syracuse,
N.Y., filed a petition for rehearing; and the Onondaga Radio Broad-
castin; @drpqxjation (WEBL), Syracuse, N. Y., filed a petition for

LT

rgfﬁé&m;g, all ‘of which were directed against the action of the Com-
mission July 16, 1940, granting the application of Sentinel Broad-

casting Corporgtion for construction permit.

" On August 26, 1940, Civi¢ Broadeasting Corporation (WOLF)
filed a supplemental petition for reconsideration or rehearing, and
Central New York Broadeasting Corporation (WSYR) and the
Onondaga Radio Broadeasting Corporation (WFBL) filed new peti-
tions for rehearing. The petitions filed by these parties August 5,
1949, were premature and have been superseded by those filed August
26, 1940. The petitions filed August 5, 1940, are therefore dismissed,
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and the Commission will consider only the petitions filed August 26,
1940. All petitioners participated in the proceeding before the Com-
mission on the application of Sentinel Broadcasting Corporation.

Civic Broadcasting Corporation (WOLF') is authorized to use the
frequency 1500 kilocycles with 250 watts power, unlimited time. No
question of electrical interference to the service of Station WOLF
from the operation of the proposed Sentinel station is involved in this
proceeding since the frequency used by Station WOLF and that
authorized to be used by the proposed Sentinel station are widely
separated. Civic Broadcasting Corporation does not contend that
the grant of the Sentinel application will aggrieve or adversely affect
its interest in any way. The petition is based substantially upon
the following grounds: (1) That the Commission’s conclusion that
the granting of the Sentinel application will serve public interest,
convenience, and necessity “is neither predicated upon adequate prior
findings of basic fact nor supported by the record evidence,” and in
particular there is no finding by the Commission, nor is there any
evidence in the record upon which to base a finding that the existing
Syracuse stations are not adequately supplying all the broadcasting
needs of the Syracuse area; (2) that the grant of the Sentinel applica-
tion violates the Commission’s Rules and Regulations and Standards
of Good Engineering Practice relating to allocation and interference;
(8) that the grant of Sentinel application constitutes an uneconomic
assignment of a regional frequency in that the Commission simul-
taneously granted the application of The Journal Co., licensee of
Station WIMJ, Milwaukee, Wis., for a construction permlt to in-
crease power from 1 to 5 kilowatts, unlimited time, on the frequency
820 kilocycles, the same frequency requested by the Sentinel applica-
tion; that with Station WTMJ using 5 kilowatts power, the service
of the proposed Sentinel station will be limited to its approximate
8.6 millivolt-per-meter contour at night, which is substantially be-
yond that permitted by the Commission’s Standards of Good Engi-
neering Practice; and (4) that the Commission’s action in accepting
and predlcatlng its decision upon evidence submitted ez parte de-
prives the parties to the proceeding of the fair hearing to which they
are entitled ohder the law.

Central New York Broadcasting Corporation (WSYR) is author-
ized, to use the frequency 570 kilocycles with a power output of 1
kilowatt, unlimited time. No question of electrical interference to
the service of Station WSYR from the operation of.the proposed
Sentinel station is involved in this proceeding since the frequency
used by Station WSYR and that authorized to be used by the pro-
posed Sentinel station are adequately separated. Central New York
Broadcasting Corporation (WSYR) does not contend in its petition
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for rehearing that the grant of the Sentinel application will aggrieve
or adversely affect its interests in ahy way. It alleges (1) that “in
finding that the granting of this (the Sentinel) application will
serve public interest, convenience, and necessity, the Commission
has failed to give the consideration to the ability of the applicant
(Sentinel Broadcasting Corporation) to render, in view of compe-
tition which it will have from existing broadcast stations in Syra-
cuse, a service in the public interest, as contemplated by the
Communications Act of 1984”; that at the time of the hearing on
the Sentinel application the applicant’s testimony showed that it
had to its credit in cash in a bank $70,004.08 to be devoted to the
construction of the proposed station, which was to cost $49,393.95,
leaving approximately $20,000 from which operating expenses not
sustained by broadcasting revenue would be met; according to the
applicant’s estimate, the station’s operating expenses will be approxi-
mately $76,000 a year; that the only tangible evidence of commercial
support introduced by the applicant was 16 advertising agreements
representing business aggregating approximately $85,000; that there-
fore “this is a case in which the effect of the competition of existing
licensees upon the applicant becomes relevant”; (2) that since the
hearing upon the Sentinel application “many of the factors and
conditions to be considered, as well as the Commission’s practice
and procedure, have changed materially” and therefore the Sentinel
grant should be set aside and the application denied or, in the
alternative, a further hearing held thereon.

The Onondaga Radio Broadcasting Corporation (WFBL) is au-
thorized to use the frequency 1360 kilocycles with a power output of
1 kilowatt night, 5 kilowatts day, unlimited time. No question of
electrical interference to the service of Station WFBL from the
operation of the proposed Sentinel station is involved in this
proceeding since the frequency used by Station WFBL and that
authorized to be used by the proposed Sentinel station are
widely separated. The Onondaga Radio Broadcasting Corporation
(WFBL) does not contend in its petition for rehearing that the grant
of the Seritinel application will aggrieve or adversely affect its inter-
ests in any way. It alleges as exror (1) that there is no need for the
proposed service and (2) that to authorize the rendering thereof would
be contrary to section 807 (b) of the Communications Act.

The opposition filed September 5, 1940, by the Sentinel Broadcast-
ing Corporation to the supplemental petition for reconsideration or
rehearing filed August 26, 1940, by Civic Broadcasting Corporation
(WOLF )alleges that petitioner’s interests are not aggrieved or ad-
versely affected ; that, although petitioner participated in the hearing
before the Commission on the Sentinel application, it did not claim
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or introduce any evidence that would show that if both its application
and that of the Sentinel were granted petitioner’s station would be
unable to operate so that it would serve public interest, convenience
and necessity; that, although the Communications Act and the Rules
and Regulations of the Commission do not require a finding of definite
need to support the grant of an application, nevertheless, adequate
findings of need supported by the record have been made in the Com-
mission’s Statement of Facts and Grounds for Decision; that the
grant of the Sentinel application is not in violation of the Standards
of Good Engineering Practice or Rules and Regulations of the Com-
mission, since the proposed Sentinel station will serve all of Syracuse
and a major portion of the metropolitan area of Syracuse without
causing objectionable interference to any existing broadcast station.

The opposition filed September 5, 1940, by the Sentinel Broadcast-
Corporation to the petition for rehearing filed August 26, 1940, by
Central New York Broadcasting Corporation alleges that Central
New York Broadcasting Corporation (WSYR) is not aggrieved or
adversely affected by the Commission’s grant of the Sentinel applica-
tion because Sentinel Broadcasting Corporation is financially qualified,
as shown by the record, and therefore the question of competition and
its effect on existing stations is immaterial ; that there is a need for the
service in the area proposed to be served and, although not required
to make a definite finding of need upon the grant of an application for
a new station, the Commission did make adequate findings on the ques-
tion of need for the proposed service in its Statement of Facts, Grounds
for Decision and Order; that the grant of the Sentinel application is,
consistent with the proper administration of section 807 (b) of the
Communications Act of 1934, although petitioner has no legal interest.
in this question.

The opposition filed September 5, 1940, by the Sentinel Broadcasting
Corporation to the petition for rehearing filed August 26, 1940, by
the Onondaga Broadcasting Corporation alleges tha.t the Onondagm
Broadcasting Corporation has no mter.ests which were aggrieved or
adversely affected by the gr;a,n{: of the Sentmel application ; that ade-
qpate findings of need for the proposed service of the Sentinel station
have been made by the Commls,smn and that the decision of the Com-
mission likewise shows that the grant of the application was consistent
with the administration of section. 807 (b) of the Commumcatmns
Act of 1934.

. Civic Broadcasting Corporation (WOLF'). contends. that the action

of the Commission “in accepting and predicating its decision on evi-

denge submitted ew parte, deprives the parties to the proceeding to

a fair hearing to which they are entitled under the law.” The “ew

parte” evidence to which petitioner refers appears in paragraph 17
8P.C.C
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of the Commission’s Statement of Facts, Grounds for Decision and
Order issued August 6, 1940, in the matter of the application of
Sentinel Broadcasting Corporation, and is as follows:

At night the operation of the proposed station would not cause objectionable
interference to the operation of any existing station. It would, however, be
limited to its 6.8 millivolt-per-meter contour by station WIMJ, Milwaukee,
Wis., operating with power of 5 kilowatts at night as authorized on this day
by the Commission. This finding is not based wupon the record since the
presently proposed operation of WITMJ was not an issue in the hearing, but
is based upon technical information available to the Commission.

The “technical information available to the Commission” is taken
from the application of The Journal Co. (WIMJ), Milwaukee, Wis,,
as amended subsequent to the hearing on the Sentinel Broadcasting
Corporation application. The amendment requested the use of a
directional antenna at night, which resulted in a change in the service
area of Station WTMJ and also changed the interference which
WTMJ would cause to other stations on the frequency, including
the proposed Sentinel station.

Examining the Sentinel application in the light of the amended
Journal application, the Commission was able to determine that =«
grant of both the Sentinel application and The Journal Co. applica-
tion would serve the public interest, convenience and necessity. It
would serve no useful purpose, therefore, to consider the Sentinel
application upon the basis of the record made at the hearing in so
far as it related to The Journal Co. station (WTMJ). Furthermore,
as hereinabove pointed out, all of the petitioners herein operate on
frequencies widely separated from that assigned to the Sentinel
Broadeasting Corporation and The Milwaukee Journal so that inter-
ference to or from either such station will not in any way affect
them.

Section 309 (a) of the Communications Act of 1934 provides that
if upon examination of any application the Commission shall de-

ermine that public interest, convenience or necess1ty would be served
by the grantmg thereof, it shall authorize the issuance thereof in
agggg@gg@e tz]g sand, determmatlon In the event the Commission,

? ation L @ @uch application, does not reach such
deczsmn w1th Pec tix 1ﬁ 1s dzrected to notify the applicant and
aﬁ'ord such appi:lcant an oppol‘hmlt to be heard. Since, under the
Act no right to notice and hearing is conferred upon any person
other than an applicant, it is clear that no duty rests upon the Com-
mission to submit to pehhoner fop cross-examination facts taken from
an, application which is not pmtxonefs (In re decision and order
on,pet:,tmn for reheann,g, WOOE Inc., 8 F. C. C. 39, March 29, 1940.)
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We have carefully examined all of the allegations in the supple-
mental petition for reconsideration and rehearing filed by Civic
Broadcasting Station (WOLF'), the petition for rehearing filed by
Central Broadcasting Corporation (WYSR) and the petition for
rehearing filed by the Onondaga Radio Broadcasting Corporation
(WFBL) in the light of our Statement of Facts, Grounds for Deci-
sion and Order of August 6, 1940, effective that date, and we find
they set forth no new facts or additional facts or circumstances not
already known to and considered by us, nor do the petitions show
wherein our action of July 16, 1940, effective August 6, 1940, and our
Statement of Facts, Grounds for Decision and Order issued August
6, 1940, pursuant to said action granting the application of the Senti-
nel Broadcasting Corporation, Salina, N. Y., for construction permit
is illegal or presents any valid objections which would require us
to set aside said action.

Accordingly, it is ordered, this 8th day of October 1940, that the
supplemental petition for reconsideration or rehearing filed by Civie
Broadcasting Corporation (WOLF'), the petition for rehearing filed
by Central New York Broadcasting Corporation (WSYR) and the
petition for rehearing filed by the Onondaga Radio Broadcasting
Corporation (WEBL), be, and they are hereby, denied.

8¥F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasamNgroN, D. C.

In the Matter of
New Jersey Broapcasting CORPORATION
(WHOM), Fme No. B1-P-2526
Jersey Crry, N. J.
For Construction Permit.

Decided July 16, 1940
DroisioNn aND ORDER 0N PETITION FOR REHEARING

1. On April 16, 1940, the Commission granted without hearing the
application of the New Jersey Broadcasting Corporation (WHOM)
for construction: permit to make changes in its tramsmitter and
antenna and to increase its power from 250 to 500 watts (night), 1
kilowatt (local sunset) unlimited time,

2. Station WHOM operates on the frequency 1450 kilocycles,
which is shared in the eastern portion of the United States by Sta-
tions WSAR at Fall River, Massachusetts, operating with a power
of 1 kilowatt, unlimited time and using a directional antenna; WGAR
at Cleveland, Ohio, operating with 1 kilowatt, 5 kilowatts (local
sunset), unlimited time and employing a directional antenna at night;
and WAGA at Atlanta, Georgia, which operates with 500 watts,
1 kilowatt (local sunset) unlimited time.

8. The application of Station WHOM, as filed on September 27,
1989, requested increase in its daytime power from 250 watts to 1 kilo-
watt without change in the night operating power. This application
was accompanied by an affidavit of an engineer which contained meas-
urements of the field intensities of Stations WHOM and WSAR,
which measurements indicated there would be no objectionable inter-
ference during the daytime within the present 0.5 millivolt-per-meter
primary service area of Station WSAR, should Station WHOM oper-
ate as proposed. On December 4, 1939, the application was amended
to request increase in power to 500 watts night and the amendment
was accompanied by an affidavit setting forth the reasons for the
requested increase in nighttime operating power and indicating there
would be no objectionable interference at night to the stations on
1450 kilocycles should Station WHOM operate as proposed.

I O
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4. The affidavits accompanying the application of New. Jersey
Broadcasting Co. (WHOM) set forth the fact that Station WHOM
employs a vertical antenna 890 feet high which has a physical height
of approximately 0.57 wave length and which, by reason of its height,
has certain directional properties in the vertical plane; that because:
of these directional properties, the interference which will be caused
to Station WSAR will not exceed the approximate 8.0 millivolt-per-
meter contour during nighttime hours, whereas Station WSAR is now
limited by Station WGAR, as presently operated with a directional
antenna, to the approximate 3.42 millivolt-per-meter contour. In:
arriving at the conclusion that Station WSAR would be limited to
the approximate 8.0 millivolt-per-meter contour, applicant assumed
that the distribution of current along the vertical antenna in use by
Station WHOM was considerably different from that characteristic
of a straight vertical wire of equivalent height, and that the an-
tenna will act as though it were a 0.5 wave-length antenna and
will radiate 62 millivolt per meter at an angle of 40° above the
horizontal ; that based upon the second hour curve of the Commis-
sion’s allocation survey which was assumed to be correct for dis-
tances less than 250 miles for a 0.311 wave-length antenna, such &
signal would produce a limitation to the service of WSAR in the
vicinity of Fall River to the approximate 3.00 millivolt-per-meter
contour.*

5. The Commission after examination of the application, the docu-
ments associated therewith, and a study of the antenna in use by
Station WHOM was of the opinion that no objectionable increase in
the interference now limiting the service of Station WSAR at night
would result from the granting of the application of Station WHOM
becamuse the interference predicted by the applicant considerably ex-
ceeds the amount which would be calculated on the basis of purely
theoretical considerations using a current distribution along the an-
tenna of a single vertical wire without regard to the corrections
applicant assumed.

6. The measurements of the ground-wave field intensities along the
southern coast of Connecticut and Rhode Island accompanying
WHOM’s application supported the contention that there would be
no objectionable interference during daytime operation within the
0.5 millivolt-per-meter contour.

7. On May 8, 1940, Doughty and Welch Electric Co., Inc., licensee
of Radio Station WSAR, Fall River, Mass., filed a petition requesting
the Commission to reconsider the grant to WHOM, designate the
application for hearing, or specify the use of a directional antenna

1 Qee gec. 1, Standards of Good Engineering Practice and Annex IT,
8F.C.C
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to protect Station WSAR in its present service area, or direct such
-other procedure to protect Station WSAR in its present service area
as may be deemed appropriate. The petition alleges that Station
WSAR serves a local community at Fall River with a population of
115,000, as well ag a surrounding metropolitan district with a popu-
lation of 963,000, that Station WSAR will receive interference at
night from Station WHOM which will reduce its nighttime service
area and the population served, and that the RSS limitation to the
service of Station WSAR will be increased to well within the 4 milli-
volt-per-meter contour which is the normal nighttime limitation of
a class ITI-B regional station. The petition further alleges that
Station WHOM operates with an antenna having a physical height
of 0.57 wave length, and that this antenna has been in use for some
time in the past; that the antenna is a self-supporting tower and
the distribution of current in such an antenna cannot be sinusoidal;
that the vertical plane characteristics of an antenna such as that
employed by WHOM are such that the same degree of suppression of
sky wave toward Fall River cannot be expected as might be with a
uniform cross-section. tower having more nearly sinusoidal current
distribution, and that WHOM has made no proof based upon actual
field measurements or otherwise that there is a substantial reduction
of sky-wave radiation resulting from the use of this antenna. It is
alleged that the operation of Station WHOM with 1 kilowatt power
during the daytime may cause interference within the 0.5 millivolt-
per-meter contour of Station WSAR due to the fact that a large por-
tion of the intervening path is across salt water. The petition fur-
ther alleges that Station WSAR operates with 1 kilowatt power and
is, therefore, eligible under the Commission’s Rules for class ITI-A
status, which permits increase in power to 5 kilowatts day and night;
that on April 29, 1940, petitioner requested ITI-A status (B-ML~986)
but that without protection from WHOM, if it be permitted to use
500 watts, Station WSAR can be only a class ITI-B regional station;
that since Station WSAR operates with a directional antenna to pro-
teot 'WHOM, an equitable arrangement would require that Station
WHOM operate with a dirvectional antenna to protect WSAR from
any increase in nighttime interference; that the normal nighttime
limitation for a class TII-A station is to the 2.5 millivolt-per-meter
contour. )

8. On May 5, 1940, an affidavit of an engineer was filed in support
of the allegations made in the petition of Doughty and Welch Elec-
tric Co., Inc. The affidavit states that it is the opinion of the engi-
neer that Station WSAR is limited to the approximate 8.42 milli-
volt-per-meter contour by Station WGAR at Cleveland, Ohio; that
the station is now limited by Station WHOM to' the approximite 2.96
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millivolt-per-meter contour on the basis of assumptions that the elec-
trical height of the antenna of Station WHOM, determined upon a
velocity of propagation of 95 percent, is 0.603 wave length, the height
of the ionosphere 110 kilometers and the antenna efficiency at Station
WHOM 187 millivolts for 500 watts.

9. Actual interference which may be caused is a function of the
distribution of the current on the antenna and the resulting distribu-
tion of energy radiated in the vertical plane. Both WHOM and
WSAR estimated the electrical height to be different from the phys-
ical height in calculating the distribution of current. After an ex-
amination of the information above set forth we are of the opinion
that the difference in the current distribution of the actual antenna
and a vertical wire of equivalent height is not as great as that assumed
by either applicant or petitioner and consequently the radiation at an
angle approximating 40° is not sufficient to cause an objectionable
increase in interference to the present service of Station WSAR from
the operation of Station WHOM as proposed.

10. The operation of Station WHOM as proposed will result in an
improved service to all persons within the present service area of the
station and will increase by approximately 250,000 the population
within the 25 millivolt-per-meter contour and by approximately 900,-
000 the population within the 5 millivolt-per-meter contour of Station
WHOM. Conditions in the New York metropolitan district are such
that signals of 5 to 10 millivolts per meter are required in many areas
to provide a satisfactory broadcast service. On the other hand, from
the information available to us, we conclude that our grant of the
‘WHOM application will not result in any substantial loss of popula-
tion now served by WSAR. If, however, the operation of WHOM
as proposed actually does result in an objectionable increase of inter-
ference to WSAR, that station may at any time submit to us proof of
such interference based upon competent and adequate measurements.

11. Petitioner’s contention that our grant of the above-entitled ap-
plication will preclude favorable action upon its application for “IIT-
A classification” is without foundation. In the first place, as we said
in our Proposed Findings of Fact and Conclusions in re application
of the WREN Broadcasting Co., Inc. (WREN) Lawrence, Kans.,
Docket No. 5491, June 19, 1940, “The classification of stations under
Commission’s Rules and Standards of Good Engineering Practice is
purely for the administrative convenience of the Commission in allo-
cating frequencies, and is not a source of any right in licensees or
applicants.” In the second place, any application which petitioner
may make for additional facilities can be acted upon when it is made.
Our action in granting the above-entitled application would not fore~
close favorable action thereon if we were able to find that a grant of
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any such application would serve public interest. We would be just
as free to act favorably upon such an application with WHOM oper-
ating as proposed as we would be if WHOM were to continue operation
as at present.

12. Accordingly, it is ordered, this 16th day of July 1940, that the
petition of Doughty and Welch Electric Co., Inc., for reconsideration
and hearing of the application of New Jersey Broadcasting Corpora-
tion (WHOM) be, and it is hereby, denied, but without prejudice, how-
ever, to the submission by Station WSAR at any time, of engineering
proof based upon competent and adequate measurements which show
that the operation of Station WHOM as proposed has resulted in an
objectionable increase in the interference suffered by Station WSAR.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
Wasamneron, D. C.

In the Matter of
BerrrneaaM BrospcastiNg Co.
BrrrinceaaM, WAsH.

For Construction Permit.

KVOS, Inc. (KVOS)
BeruineEaM, WasH, Doceer No. 5532
For Renewal of License.

May 16, 1940

Frank Stollerwerck, Tim Healy and Robert B. Sherwood on behalf
of Bellingham Broadcasting Co.; Frank W. Bixby, Joseph T. Pem-
berton, Andrew G. Haley and Theodore Pierson on behalf of Station
KVOS; W. Ewart G Suffel on behalf of Station KTW.,

Dcoxrr No. 5478

Prorosenp FINpINes or Facr anp Coxcrusions oF THE COMMISSION
FINDINGS OF FACT

1. These proceedings arose upon (@) the application of the Belling-
ham Broadcasting Co., hereinafter referred to as the corporation,
for a construction permit authorizing the establishment of a radio-
broadeast station at Bellingham, Wash., using the frequency 1200
kilocycles with power of 250 watts day, and 100 watts night (this
application requests the facilities now assigned to Station KVOS,
Bellingham, Wash.), and (&) the application of KVOS, Inc., for
renewal of license of Station KVOS. A hearing was designated by
the Commission on these applications and held at Bellingham, Wash.,
before a presiding officer duly appointed by the Commission, on
August 16, 17, 18, 19, 21, 22, 23, and 24, 1939.

IN RE BELLINGHAM BROADCASTING CO.

2. We have pointed out that the Bellingham Broadcasting Co. (the
corporation) requests the facilities now allocated to Station KVOS
but with power of 250 watts day. This corporation was organized
under the laws of the State of Washington and is duly authorized
to operate a radiobroadcast station. The corporation has a board

8F.C.C.
462655-—43—vol. 8——12



160 Federal Communications Commission Reports

of directors, composed of the following as members: Gil Moe, A. D.
Osgood, Andrew Boehringer, C. E. Osgood, Ray Hansey, H. J.
Fussner, A. J. Friese, Clarence Osgood, Stannard T. Beard, and
Sydney R. Lines. James Robert Waters, Jr., Arthur Osgood and
Sydney R. Lines are the president, secretary-treasurer, and vice presi-
dent of the corporation, respectively. The officers and members of
the board of directors are citizens of the United States.

3. The capital stock of the corporation is divided into 2 classes,
A and B. Class A is comprised of 250 shares with a par value of
$100 each. The class B stock, which carries the voting power, is
comprised of 1,500 shares of stock without par or nominal value.
The ownership of 1 share of class A stock entitles the owner to
purchase 4 shares of class B stock at a price designated by the
Board of Directors.

4. Three banks in Bellingham hold secured promissory notes from
the following individuals for the sums shown: Sydney R. Lines,
$600; Vaughan Brown, $1,000; J. R. Waters, $500; Ray W. Hansey
and Bernice Hansey, $1,000; Arthur and C. E. Osgood, $2,000;
Clarence Osgood, $1,000; A. A. Boehringer, $1,000; and Mr. and
Mis. C. B. Osgood, $1,000. These notes are subject to escrow agree-
ments which provide that the banks, upon delivery to them by the
corporation of shares of class A common stock equal in value to the
notes, will pay to the corporation the amount of the notes. The
banks have accepted these agreements and will depend upon either
the security held, or upon the individual, for reimbursement. Thus,
the corporation would have available to it sums totaling $8,100.
Waters has in his possession an unsecured promissory note by his
Tather in favor of the corporation in the sum of $2,000. The bank
would not take the note on an escrow agreement. It was not listed
as an asset of the corporation because Waters could not make the
statement that it would be paid. The corporation has stock sub-
scription agreements from H. J. Fussner and A. J. Friese for three
shares of class A common stock each. There is no evidence con-
eerning the ability of these persons to pay for these shares of stock.
- THE coit et comtructmg the station and the monthly operating
cost theteof ‘re éstimidted at $10,000 and $1,899, respectively. If
more money is required the corporation will seIl additional stock.
In this connection there is no evidence that there are any persons
ready, able, and willing to ‘sibsctibe and pay ‘for' such additional
stock. The articles of incorporation provide: “That the amount of
paid-in capital with which this corporation shall begin business is
the:sum of $10,000.” Hence, by the terms of its “articles” the cor-
pomtmn is nzot ina posltmn to commence its authomzed operations.
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Before it conducts business it must either amend its articles of in-
corporation or sell additional stock.

5. The corporation would employ approximately 15 employees,
which would include an engineer, 2 operators, 3 salesmen, bookkeeper,
hostess, copy writer, newscasters and announcers. One of the stock-
holders, namely, Sydney R. Lines, a graduate of Washington State
College, has a degree in electrical engineering. He is presently
employed in a radio station and would be the engineer for the pro-
posed station. Both Lines and Waters have had experience from
@ technical standpoint with the operation of radio stations. The
transmitter site would be determined subject to the approval of the
Commission.

6. No evidence was offered on behalf of the corporation concerning
the possibility of electrical interference with existing stations. How-
ever, an expert witness for Station KVOS testified and the Com-
mission finds that no objectionable interference would be caused to
existing stations on the same or adjacent channels by operation of
a station at Bellingham on the frequency of 1200 kilocycles with
power of 250 watts.

7. Little evidence was offered by this applicant as to the program
service it would offer. The existing station does not procure its
weather reports from the local office of the United States Weather
Bureau and the applicant corporation would obtain its reports there-
from. It would arrange to have a transcription and news service;
attempt would be made to enhance the community spirit of Belling-
ham and to harmonize the various factions therein if the application
of the corporation were granted and the station operated by it; and
a number of the streets in Bellingham are named after pioneers and
the corporation would arrange to have certain residents of the streets
broadeast information with respect to the length of time they had
lived there and who their neighbors were. The station would allocate
time to sustaining programs as follows: Music, 60.9 percent; dra-
métics, 4.9 percent; variety, 6.4 percent; talks and dialogs, 11.5 per-
cent; news, 8.3 percent; religious, 5.1 percent; special events, 1.9
pércent;- and raiscellaneous, 1.0 percent. Time would be devoted to
commercial programs as follows: Music, 43.4 percent; dramatics, 7.2
percent; variety, 10.4 percent; talks and dialogs, 10.5 percent; news,
11.0 percent; religious, 7.9 percent; special events, 3.5 percent; and
miscellaneous, 6.1 percent.

IN RE EVOS, INC. (KVOS)

. 8. Rogan Jones is the owner of 79 percent of the stock (79 shares)
of the licensee corporation, the president thereof, and the manager of
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KVOS. The remainder of the stock is distributed as follows: Mrs.
Rogan Jones, 1 share; C. E. Wiley and T. Schaefer, 10 shares each.

9. KXVOS, Inc., has 13 full-time employees, including the manager,
Jones, and sales manager, Wiley, and two part-time employees. As
of July 81, 1989, the corporation had total assets of $58,504.37, with
total liabilities of $8,194.95.

10. The station provides regular sustaining time for church serv-
ices of the various denominations, the Ministerial Association of
Bellingham, and for church announcements each Saturday. Churches
desiring to broadcast specifically on their own behalf are required to
pay one-half of the usual advertising rates.

11. The Western Washington College of Education, located in Bell-
ingham, has on its faculty an ex-employee of KVOS, who conducts a
course in radio. Jones collaborated with the college in establishing
this course. The studios of the college are connected to the station by a
remote line and weekly programs are brodcast therefrom. In connec-
tion with the “Nation’s School of the Year” program (a network broad-
cast) the licensee purchases schedules thereof from Station WLW,
where the program originates, and distributes them throughout the
Bellingham schools. Radios were also donated by the licensee to the
schools. The station cooperates with the North Western Conference
on Radio and sustains expenses of sending a local scholastic repre-
sentative thereto. The station gives time to broadcasting special
apnouncements concerning the opening and closing of school.
Weekly programs are broadcast which consist of drama, talks, ete.
Monetary contributions are made to the Federal Radio Education
Committee.
© 12. KVOS cooperates with the State Library, the State Medical
Association, the Whatcom County Orthopedic Society, civic and
charitable organizations and allots broadcast time thereto. Happen-
ings of public interest are broadcast, as well as programs designed
for the agricultural interests of the locality, such as weekly market
reperts, a farm and home hour, ete. The station maintains a leased
wire for news and also employs a reporter for the sole purpose of
announcing local news. In the interest of developing local talent the
station conducts talent auditions twice a month.

13. KVOS isan affiliate of a national broadcasting chain (Mutual
Broadcasting System). For the year 1988, the station devoted ap-
proximately 75 percent of its time to sustaining programs. For the
year 1989, 76 percent of the station’s time was thus occupied. Broad-
cast hours of the station are from 7:00 a. m. to 11:00 p. m. daily,
except Sunday when the broadcast day begins at 9:00 a. m.

- 14. On February 27, 1939, the Commission authorized the station
to make certain equipment changes, install a new antenna and move
8P.0.0,
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transitter location. Approximately $12,000 has been expended by
the station in this connection. A license to cover this construction
permit has since been issued. The station has also been given authority
to operate with power of 250 watts unlimited time in lieu of 100 watts.

15. On April 19, 1989, one L. H. Darwin filed with the Commission
a request that he be permitted “to appear and participate in the hear-
ing” on the renewal application of KVOS, and as reasons for this
request stated: “(1) That the operation of XVOS in the past has
been the subject of much controversy which has not been for the best
interest of the area served by KVOS and as a result public confidence
in the policies of KVOS is lacking, and (2) That the granting of the
above application will not be in the public interest, convenience, and
necessity.” A “statement” was filed in connection with the above
which, in substance, set forth that Darwin had heretofore filed charges
against KVOS salleging violating of the laws of the United States and
the rules and regulations of the Federal Communications Commission,
and that the purpose of the request was to secure the right to appear
Lefore the Commission or its examiner and to give, under oath, the
information which he (Darwin) had; to be cross-examined by the at-
torneys for KVOS and in turn to examine and cross-examine wit-
nesses who may be heard, both for and against KVOS application for
the renewal of its license. On April 21, 1939, a group known as “The
Roosevelt Supporters” filed papers identical with those of Darwin.
The Commission informed the parties aforesaid (hereinafter termed
the Protestants) in its letters dated April 20 and 22, 1989, that under
the provisions of Order 25 they would be permitted to appear and
offer testimony. During the hearing the examiner interpreted Order
No. 25, supra, to mean that L. H. Darwin and others could “appear and
give evidence” but that he would not be made a “party” to the pro-
ceedings and could not examine or cross-examine witnesses. The

2 Order No. 25 (now sec. 1.195 of the Rules of Practice and Procedure adopted July 12,

1989).

“The Recretary is bereby directed to make a record of all communications received by
the Commission relating to the merits of any application pending before the Commission
reéguesting the granting, renewal, modification, or revocation of any license or construction
perinlt, certificate of convenience and neeessity, or rate schedule. Such record shall show
the name and address of the person making the statement and the substance of such state-
ment, When the date of hearing has been set, if the matter is designated for hearing, the
Secretary shall notify all persons shown by the records to have communicated with the
Commission regarding the merits of such matter in order that such persons will have an
opportunity to appear and give evidence at such hearing, provided, that in the case of com-
munications bearing more than one signature notice shali be given to the person first sigm-
ing unless the communication clearly indicates that such notice should be sent to someone
other than such person.

“No such person shell be precluded from giving any relevant material and competent
tegtimony at such hearing because he lacks & sufficient interest to justify his intervention
ag a party in the matter. * * *»
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examiner ruled accordingly. Darwin, who is not an attorney, during
the course of the hearing protested this ruling on behalf of himself
and “The Roosevelt Supporters.” For the purposes of these proceed-
ings we find that the examiner’s ruling was proper. We observe fur-
ther, in this connection, that the Protestants testified at length and
had opportunity to “appear and give evidence” in support of the al-
legations contained in the aforementioned requests.

16. A considerable portion of the voluminous testimony before us
concerns the management of Station KVOS and its relation to the
political controversies of Bellingham over a period of years. Counsel
for KVOS objected to the introduction of all testimony which con-
cerned the activities of KVOS prior to the decision of the Commis-
sion in the matter of KV OS, Inc., Bellingham, Wash., 6 F. C. C. 22,
decided July 12, 1938, and the granting of the construction permit to
KVOS (B5-MP-744) on February 27, 1939. We are of the opinion
that the objection is not well taken. Greater Kampeska Radio Cor-
poration v. Federal Communications Convmission, 108 F. (2d) 5, de-
cided October 16, 1939. Moreover, the aforementioned construction
permit was granted subject to the express condition that: “* * *
this grant shall not be construed as a finding by the Commission upon
the application of Bellingham Broadcasting Company, Inc., for con-
struction permit (B5-P-2241), nor upon the application for renewal of
license of Station KVOS, nor upon any of the issues involved therein,
nor that the Commission has found that the operation of this station
is, or will be, in the public interest beyond the express terms hereof.
By the acceptance and operation hereunder the permittee specifically
agreés to be bound by all the terms and conditions.”

17. The facts hereinafter discussed must be considered in the light
of section 815 of the act which reads:

If any licensee shall permit any person who is a legally qualified camdidate
for any public office to use a broadcasting station, he ghall afford equal opportuni-
ties to all other such candidates for that office in the use of such broadcasting sta~
tion, and the Commisslon shall make rules and regulations to ecarry this
provision. into effect: Provided, That such licensee shall have no power of censor-
ship ower. the material broadcast under the provisions of this section. No obliga-
tion Is hereby imposed upon any licensee to allow the use of its station by any
such candiddte. ‘]': ‘

18. We have heretofore indicated that Rogan Jones is the owner of
79 percent of the stock of the licensee corporation, the president thereof,
and the manager of Station KVOS. The corporation became the
licensee of the station in 1929. At that time the financial condition
of the station was poor, Jomes sought the advice of L. H. Darwin
(heretofore mentioned as one of the Protestants) concerning s remedy
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for this condition. Darwin, a man of many years of newspaper ex-
perience, counselled him to inaugurate a news program over the sta-
tion. Jones, who was also the majority stockholder of the corporate
licensee of radio Station KPQ in Wenatchee, Wash., thereupon
experimented with a news broadcast at that station. Investigation by
both Jones and Darwin in Wenatchee proved this program popular.
Pursuant to an agreement between Jones and Darwin, the latter,
about Jume, 1983, undertook to broadcast a program over KVOS
known as “The Newspaper of the Air.” Said agreement provided,
In part, that Darwin was to have entire jurisdiction over program
content but that the agreement could be terminated at any time by
either party.

19. Opposing political factions of the city of Bellingham have bit-
terly contested each election and public question. Darwin was a leader
of one faction which opposed a group among whom the editor of the
Bellingham Herald, one Frank L. Sefrit, was a prominent figure.
The “Newspaper of the Air” program entered into frank competition
with the Herald. Indicative of this competition was a remark with
which Darwin would frequently conclude his broadcast, namely,
“It will be unnecessary for you to look for your newspapers.” The
competition was not restricted to the news sphere. Both Sefrit and
Darwin strongly criticized each other politically—the former through
the newspaper medium, and the latter through the radio. Darwin
would occasionally refer to Sefrit, after reciting a news item which
was unfavorable to the latter by sdying, ¢That is what makes the wild
cat wild.” During the broadeasts Dirwin gave his unqualified support
over the radio to candidates for pnﬂbhé office and prov1ded time for
such candidates in the course of campaigns. The program in its sub-
sequent stages consumed 314 hours daily'out of a total broadcast time
for KVOS of 16 hours. Darwin’s opponents had little, if any, valid
opportunity to reply-to these daily broadcasts. As a rule they did not
seek it. The significance of these broadcasts in the political life of
Bellingham and the local strife and bitterness caused thereby are well
illugtrated by the faét that the Ministerial Association of the city and
thte Stath Worroal School' (at that time—now the Western Washington
Coltege of Education) refused to continue programs over KVOS be-
cause of Darwin’s comments.

20. Testimony was introduced on behalf of KVOS intended to show
that Jones was entirely disassociated from Darwin and hence the
station licensee had no responsibility for the latter’s broadcasts. We
cannot agree with this proposition. The licensee of a radiobroadcast
station must be necessarily held responsible for all program service
and may not delegate his ultimate responsibility for such to others.

8§¥.0.C.
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21. In 1984 Jones was a candidate for Congress and as such often
availed himself of the KVOS facilities. During this campaign, Dar-
win wrote the majority of Jones’ speeches. Jones was closely associ-
ated with Darwin in his political activities. Differences between Jones
and Darwin finally culminated in the termination of the agreement
between them, by the former, on July 17, 1937. From June 1933 to
July 1937 (the time during which Darwin conducted this program
over the station) there is no evidence that a legally qualified candidate
for public office was actually refused time over KVOS.

22. It was charged at the hearing that during the time Darwin was
connected with the station Jones requested persons in public office to
provide jobs for his friends, that he also requested the county board
of commissioners (which was authorized to make purchases on behalf
of the county) to patronize advertisers of the station and that he
otherwise attempted to influence the official conduct of public officers.
There is no evidence that Jones directly made such requests. In 1934
Jones’ father-in-law was elected a county commissioner and as a part
of his duties necessarily was called upon to fill positions and approve
purchases. But there is no evidence that Jones took part therein.

28. Similar testimony regarding KVOS and its political embroil-
ments prior to the cessation of Darwin’s broadcasts was before the
Commission in the matter of KV 0S8, Ine., supra.

24. Subsequent to the separation of Darwin from Station KVOS,
Jones adopted a number of regulations designed to govern the con-
duct of the station from a political standpoint. In substance these
regulations were as follows: that during political campaigns, copies of
all political speeches were to be submitted to the station a certain num-
ber of hours in advance; that all sales of political time must be con-
firmed by Jones; that news announcers must verify all news broad-
casts and that news must be broadeast in an unbiased manner.

25. The purpose of the regulation regarding the submission of
political speeches in advance was to afford Jones the opportunity of
determining whether the speeches contained libelous statements. If,
in his. opipion, such statements appeared, then he requested the pro-
spective speaker to modify the statements in question so as to elimi-
nate the:material considered. libelous. Upon refusal of the speaker to
do so, Jones secured the advice of counsel. 1f counsel were of the
opinion that the speecly eqntained libelous material, Jones informed
the prospective speaker that he must either change his speech or he
could not broadcast.

26. On December 2, 1937, dyring a. political rally, one Judge Hardin
(a former judge of the Superior, Court of the State of Washington)
broadcast a speech over Station KVOS in behalf of a candidate for
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public office. In this instance Jones did not enforce the station regu-
lation requiring submission of copies of political speeches in advance.
A copy of this speech was submitted in evidence at the hearing, but as
the speaker “ad libbed” to a certain extent the copy does not reflect all
of the speaker’s remarks. One statement made therein is as follows:

Hanning is quite a different man from the mayor whom he will succeed. Brown,
to many of us, is a colossal living joke. In some ways he is not a bad fellow.
This is the second time that he has sought to destroy a man who dared to stand
in the way of his ambition when he yearned to be drafted again. He has never
been accused of knowing the law or having executive ability or being a states-
man. He can talk longer, make more noise and say less than any other man in
Bellingham, * * * Now he is out in a vindictive spirit supporting a man who
was and is believed by many to have been unsympathetic toward the nation’s
cause in the world war.

Other statements are:

Brown will soon go out of office. He has never got out and worked to my knowl-
edge. His accumulations have been in salaries which he has clung to, being very
close. He can live on the interest on the money people have given him. He can
still continue to use a dummy when he forecloses a mortgage on some poor busted
devil. I suggest that he fit up one of the small houses at the old bathing resort on
Marine Drive. Now that his administration has succeeded in stopping the flow
of human excrement from the toilet over the intake at the lake into the intake
and it will not be necessary longer to boil the water, he may there collect on the
beach and incinerate the cats and dogs brought in by the tide from up-sound and
the islands which be has been hollering about.

I may ask, what excuse can Brown find for living anyway. When Thanks-
giving Day comes, no pudgy, red-headed, freckle-faced young matron, getting her
good looks from her mother, happy and beloved of a worthwhile young man, will
come running, take a half Nelson on Brown, call him “Dad” and be glad to see
him. There is no such girl and no dad. What justification can any red-bleoded
American young man in this country with its opportunities have for being an
incubus and poaching on society. Brown is well into the sixties. Many of us
believe that he ig atrophied and will not be harmful to society. * * * Itis
highly probable that when my ancestors were starving, going barefooted, and
fighting in their efforts to achieve independence and establish this great Nation,
the ancestors of Brown, whe is only two jumps from the bogs of Ireland until his
father showed the good sense to come here and become 2 citizen, were paid sol-
diers of the mother country fighting slongside hired Hessians trying to put down
the American revolution and hang George Washington, Jefferson, the Adamses,
the Hancocks, and bthers who dared to insist upon and fight for the rights of free
men to govern themselves.

Jones was not requested to apologize for Judge Hardin’s speech but
did personally apologize to A. J. Friese, the man referred to in the lat-
ter portion of the first quoted paragraph.

27. In 1938 John Vincent Padden (identified with the Roosevelt
supporters), a candidate for city councilman, submitted a speech which
in one particular read as follows:

8H.C.C,
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New bus system is under the same ownership as the old street-car system. The
only difference is that the owners of the street-car system have been released
from all their franchise obligations.

This paragraph was deleted upon the request of Jones. In another
instance a Mrs. Baughman (also identified with the Roosevelt support-
ers), a candidate for county auditor in 1988, submitted a speech to the
station management which was modified as indicated in a letter from
Jones to Mrs. Baughman. This is quoted verbatim :

DEAr Mgzs. BAUGEMAN: As a legally qualified candidate for office, you have
been leased time on this station for a political talk, The speech which you pro-
pose to make has been presented to us for perusal in accordance with our rules.

The law does not permit us to “censor” your speech, but all radio stations are
required to prevent the utterance of a libel.

On the advice of counsel, your speech contains a libel and must be changed in
one respect:

You say: “Thereupon, my husband started investigating—Thereupon Com.
Nunn went to my husband, according to testimony he gave in court, and offered
him $300 if he would sign the warrants, at the same time telling him there would
be “grease” (meaning bribe money) in all machinery purchases if he would sign

' the warrants.”

This speech cannot be run unless a change substantially as follows: “Thereupon
my husband was offered a bribe, according to his testimony in court. He testified
that he was offered $300 if he would sign the warrant and was told that there
would be ‘grease’ (meaning bribe money) in all the machinery purchases if he
would sign the warrants.”

The exact quotation of the testimony referred to in your original speech
MIGHT be privileged. In the opinion of counsel, your reference would probably
not be. Reference to a man (Nunn) who is not a candidate for office and in con-
nection with the charge of a crime is, in the opinion of counsel, libelous per se.

If the foregoing change is made In’ your speech you may proceed as sched-
uled. TUnless the change is made, or the paragraph quoted is stricken, the
speech can not be made.

Yours truly, X
0GAN JONES.

28. On one occagion a candidate for publie office broadcast a speech
from KVOS which Jones, upon advice of counsel, concluded con-
tained libelous statements. Jones, before permitting the broadcast,
had secured statements from the persons who were presumably libeled
to the effect that they would not prosecute suits against the station.
Speeches were made by other candidates for public office in which
L. H. Darwin was attacked. . ‘

29. In 1938 during a political campaign in Bellingham, one of the
witnesses (identified with the Roosevelt supporters) applied for time
over KVOS on behalf of a political candidate (who also testified at
the hearing). On this occasion Jones was not at the station. A
station employee referred the witness to Mr. T. Schaefer, the sales
manager of KVOS, who eventually authorized the sale of timne. A
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station employee thereupon gave him a receipt which bears upon it
the following language:

Operating Full Time Affiliated with KPQ
Member NAB Wenatchee, Wash.
RADIO STATION KVOS

OWNED AND OPERATED BY KVO0S, INC.
BerriNgEAM, WasH., October 4, 1938.
Roosevelt Supporters Central Committee
Tear off and return this stub with your remittance

For Radio Service in accordance with official radio log.
10/5/38*

Political Time (7:80 to 7:35) $8.40
Paid 10/4/38?

E. MULHOLLAND®
KVOS, INC., BELLINGEHAM, WASH.
Bills due by 10th of month following In which service was rendered.

‘The witness and the candidate appeared at the station upon the eve-
ning of the scheduled broadcast. Jones refused to permit the candi-
date to broadcast. A short time later, the witness received a letter
from Jones refunding the money expended and stating in substance
that the reasons for the refusal to allow the candidate to broadcast
were that the time purchased had not been confirmed by Jones and
that the parties concerned had not submitted a copy of the speech in
advance. With this letter were enclosed 2 sets of instructions, 1 re-
questing submission of speeches to the station 12 hours in advance of
scheduled time and the other 6 hours. The testimony is conflicting as
to whether or not the purchasers of the time were informed that such
sale would have to be confirmed by Jones only. In view of the undis-
puted facts that a contract for time was made which contains no
reference to the requirement of confirmation by Jones, and that the
payment for the time was acknowledged, we find that the purchasers
were not informed of the requirement at the time they made the ar-
rahgements. That they were so informed after the scheduled broad-
cast was not helpful to the candidate.

80. During 1938 all time sold over the station for political purposes
was bought and paid for. The same rates were charged each speaker.

81. J. W. Austin is a member of the board of county commission-
ers for Whatcom County. During July 1939 Austin’s security bond
was cancelled. J. B. Jackson, a news reporter for Station KVOS
ascertained from a deputy sheriff that the cancellation notice had been
served on Austin and broadeast a special announcement regarding the

* Written in ink,
8F.C.C.
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same on the afternoon of such service and prior to the filing thereof
with the clerk of the court (which event occurred 2 days later).
Jackson considered this item as outstanding information from a news
standpoint. The item was broadcast again on the same day during
the next regular news period, i. e., 7: 15 p. m. It was again broadeast
later in the evening, a musical program originating at a remote point
being interrupted for the purpose alone. The difficulty experienced
by Mr. Austin was broadcast at other times. Station KVOS broad-
cast on behalf of Austin’s adherents an appeal for members of his
political party (he was identified with the Roosevelt Supporters organ-
ization) to provide a personal surety bond for him. Approximately
§7,000 dollars was received as a result of this and other appeals in
general.

82. On occasions Jackson (heretofore mentioned as a news reporter

for Station KXVOS) refused to broadcast news favorable to Austin,
when requested so to do by the latter; and on one occasion Jackson
refused to do so saying in effect that he had to live. It was Jackson’s
recollection that the only time he refused to broadcast news for Austin,
the request for such broadcast was made in a jocular manner.
- 83. During 1937 one Hawley (at that time employed in the copy-
writing department at KVOS—now no longer connected with the sta.
tion) wrote speeches in the course of a campaign for one political
group. These speeches were written on Hawley’s own time and not
while he was engaged in his duties with the station. A similar situa-
tion occurred with respect to Jackson during the 1937 political cam-
paign. Jackson is still employed by KVOS.

34. During the 1937 and 1938 political campaigns several changes
in the time scheduled for speeches by candidates for public office over
Station KVOS were made by the management. The candidates were
notified of such changes and no explanation given them. The station
was affiliated with a national network in September 1987 and the
changes in time resulted from network programs. All allocations
of time for political purposes were made subject to network com-
mitments.

35. A controversy arose in Bellingham between employers and two
labor unions, subsequent to the cessation of the “Newspaper of the
Air” broadcasts. Ome of the disputants desired Jones to broadcast
over the radio a letter presenting its views on the matter in issue.
Jones requested the other two groups to avail themselves of KVOS
facilities for the purpose of giving to the public their opinions. All
of the parties concerned thereupon broadcast over KVOS. After
July 17, 1987, the date upon which Darwin’s connection with Station
KVOS was severed, the relationship between Darwin and Jones be-
came unfriendly. Darwin, in several publications subjected Jones

8T. 0. C,
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to severe criticism. At no time did the latter answer these attacks
through the medium of Station KVOS.

36. Bellingham has a popubation of 30,823. Station KVOS is the
only station offering primary service to the Bellingham area. Sta-
tions KOMO and KJR (both located in Seattle, Wash.), and Station
KVI, Tacoma, Wash., render service to the rural portions thereof.

CONCLUSIONS

IN RE BELLINGHAM BROADCABTING (O,

1. It is not shown that the amount of capital to be paid in is suffi-
cient to construct and operate the proposed station. In fact, the
estimated cost of construction exceeds the amount of assured capital
by a substantial amount. In addition, it does not appear that suffi-
cient financial support would be available for the operation of the
station when constructed. We conclude that the applicant is not
financially qualified.

2. Bellingham Broadcasting Co. is not shown to be in a position
at this time to commence business since by the terms of its articles
of incorporation the amount of paid-in capital with which the cor-
poration shall commence business is $10,000 while only $8,100 is
shown to be the assured capital. No substantial evidence was ad-
duced on behalf of the applicant corporation which would support
a conclusion that the amount of capital to be paid in would be in-
creased above the $8,100.

8. No interference would be caused to the operation of any existing
slation by the proposed operation.

4. Very little information is furnished as to the type and character
of program service to be furnished. It is essential in a proceeding
such as this that the Commission not only be informed of the service
which the applicant corporation would furnish the Bellingham com-
munity but also advised in such a manner that a comparison may be
made between such service and that which the applicant seeks to
supplant.

5. Public interest, convenience, and necessity will not be served by
the granting of the application.

IN RE KVO§, INC.

1. Applicant is legally, technically, and financially qualified to con-
tinue the operation of Station KVOS.

2. The questions presented by this voluminous record involve gen-
erally the type and character of the program service rendered and the
activities of the principal owner of applicant corporation in connection
with political campaigns and public issues. There can be no doubt
that the licensee prior to July 1987, conducted its station in such man-
ner generally as to encourage strife and discord in the community.

8F.C.C.
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(Also see In re KV OS, Inc., 6 F. C. C. 22, supra.) The promulgation
of campaigns for and against individuals, and at times alliance with
political candidates or parties, appear® to have been the rule rather
than the exception prior to such date.

3. Subsequent to July 1937, instances were presented in this record
of ‘the continuance to some degree of doubtful practices, particularly
‘with respect to the treatment of candidates for public office. Certain
candidates experienced difficulties in that time was cancelled or
changed once it had been allotted. In one instance time was agreed
upon and the station rate paid in advance. When the speaker pre-
sented himself he was advised that his time had been cancelled and he
was not allowed to present his speech. Thereafter he was advised of
the reasons for the cancellation. While we are not accurately advised
as to the treatment afforded candidates in opposition, except that vari-
ous candidates and parties were allotted time for which the station
was paid, it is significant that invariably those candidates who com-
plained were identified with one particular party or group. The evi-
dence suggests, but is not conclusive, that “equal opportunity” was not
afforded such candidates, and that censorship of the candidates’
speeches may have been imposed. However, determination of the
question of censorship involves consideration of whether the material
was libelous as a matter of law (a subject not within the jurisdiction
of this Commission) and whether, if libelous, a licensee possesses the
legal right to expunge from a proposed broadcast a libelous state-
ment. In any event, in the light of this record, we do not feel called
upon to pass upon these questions.

4. Station KVOS is the only station affording primary service to
the Bellingham area.

5. The licensee has promulgated regulations since the cessation of
the “Newspaper of the Air” program was designed to prevent a recur-
rence of that type of broadcasting. It has afforded use of its facilities
for religious, civic, and educational purposes. Its program service as
a whole indicates that for the past year and more a wide variety of
aceeptable programs have been furnished. Recent instances indicate
the maintenance of an unbiased attitude on the part of the station’s
management. Former questionable practices have now been discon-
tinued. In the light of these facts, and since this record does not
afford a basis upon which KVOS could be deleted and its facilities
licensed to Bellingham Broadcasting Co., we conclude that the public,
and public interest, convenience, and necessity will be served by grant-
ing the application of KVOS, Inc., for renewal of station license.

The proposed findings and conclusions of the Commission were
adoi%eﬂ ag the “Findings of Fact and Conclusions of the Commission”

on July 18, 1940,
‘ 8F.0.0.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WassiNgTON, D. C.

In the Matter of *
WCOL, Ixc.,
Corumaus, Oxio.

For License.

Fme No. B2-1-1154

Decided July 19, 1940
DzcisioNn AND OrDER ON Prrrrion For HEARING OR REBEARING

On October 10, 1939, the Commission granted the application of
WCOL, Inc., Columbus, Obio, for construction permit to use the fre-
quency 1200 kilocycles with 250 watts power, unlimited time.

On October 30, 1939, Scripps-Howard Radio, Inc., licensee of Radio
Station WCPO, Cincinnati, Ohio, filed: a petition for hearing or re-
hearing requesting the Commission to set aside its order of October
10, 1939, granting the application of WCOL for construction permit
and to designate said application for hearing. On March 29, 1940,
the Commission made its decision and order denying the petition for
hearing or rehearing filed by Scripps-Howard Radio, Inc.

On April 14, 1940, Scripps-Howard Radio, Inc. (WCPO), filed its
notice of appeal in the United States Court of Appeals for the District
of Columbia from the decision of the Commission granting the appli-
cation of WCOL and requested an order staying the effectiveness of
said decision and order pending the termination of the appeal. No
action was taken by the court on the request for a stay order and the
construction permit authorized on October 10, 19389, was mailed the
applicant, which completed the construction thereunder and made
the .required program tests. Thereafter, it made application for a
license to cover construetion permit.

On May 21, 1940, petitioner filed in the United States Court of
Appeals for the District of Columbia a petition to enlarge the terms
of the stay order theretofore requested so as to prevent issuance of
looms 15 Tha Dinived Stath Conrt o8 Avmenls Toy e BRAIct oF Cotamstihy and Tequstod
a gtay of the Commission’s decision. These appeals as of October 1, 1942, are still pending
on their merityg. On February 3, 1941, the court denied the peﬂtion for stay, but on
reargument, set aside its opinion on March 13, 1941. Court of Appeals on August 8, 1941,
certified question to Supreme Court of the United States, On April 6, 1942, the Supreme

Court held that the Court of Appeals had the power to stay the enforcement of the order.
(316 U. 8. 4; 86 L. Bd, 826.)

8F.C.C.
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the license following construction permit. No action was taken by
the court on this petition.

On June 3, 1940, WCOL, Inc., having made satisfactory proof to
the Commission that all the terms, conditions, and obligations set
forth in the application and permit were fully met, and there being
no cause or circumstance arising or first coming to the knowledge of
the Commission since the granting of the construction permit which
would, in the judgment of the Commission, make the operation of
such station against the public interest, the Commission granted its
application for license to cover the construction permit pursuant to
section 8319 (b) of the Communications Act of 1934.

On June 22, 1940, Scripps-Howard Radio, Inc. (WCPO), filed a
petition for hearing or rehearing directed against the issuance of
the license to WCOL to cover construction permit in which it is al-
leged the operation of Station WCOL as authorized by said license
“produced interference with the established service of petitioner in
accordance with the predictions and computations heretofore set out”
(in its petition for hearing or rehearing filed with the Commission,
directed against the grant of October 10, 1939, of the WCOL: applica-
tion for construction permit); and that “such operation during day-
time hours produces regular interference in that part of the estab-
lished and lawful service area of the petitioner in the direction of
Columbus, Ohio, beginning at about three miles beyond Montgomery,
Ohio, at the 1140 microvolt-per-meter contour of the petitioner, which
interference becomes increasingly severe with the further approach
toward the 500 microvolt-per-meter contour of the petitioner in the
direction of Columbus.”

In the Commission’s decision of March 29, 1940, on the Scripps-
Howard Radio, Inc.,, petition for hearing or rehearing which was
directed against the order granting the application of WCOL for
construction permit to use the frequency 1200 kilocycles with 250 watts
power, unlimited time, the Commission pointed out that the peti-
tion failed to show any facts indicating that the grant of the WCOL
application would not serve public interest, convenience, and neces-
sity; that, on the econtrary, the information before the Commission
indicated that WCPO, operating on the frequency 1200 kilocycles
with 250 watts power, unlimited time, serves approximately 822,400
persons within its 0.5 millivolt-per-meter contour; that approxi-
mately 20,800 of such persons reside in the area within the contour
where interference wouold be caused to the operation of WCPO or
WCOL operating on this frequency; that the result of the operation
of WCOL as proposed would be an increase of 146,400 persons within
the interference-free primary service area of Stations WCOL,
WLOK, and WHIZ as compared with a loss of 20,800 persons now

8F.C.C.
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receiving primary service from WCPO; and that, therefore, the pro-
posed interference with WCPO did not constitute a ground upon
which the Commission could conclude that public interest, convenience
or necessity would not be served by a grant of the WCOL application.

The instant petition for hearing or rehearing which is directed
against the issuance of the license to WCOL to cover construction
permit merely suggests that operation by WCOL under the grant
results in interference in petitioner’s present service area, but sets
forth no facts in any way indicating that the Commission erred in
concluding that “upon a comparison of the benefits and detriments
sustained in the respective communities, public interest, convenience
and necessity will be served by the grant of the application.” Further-
more, no facts are set forth in the petition upon which the Commis-
sion could find that the terms, conditions and obligations set forth
in' the application and permit of WCOL have not been met, nor has
the petitioner brought to the Commission’s attention any cause or
circumstance, arising since the granting of the WCOL: construction
permit, which would make the operation of such station against the
public interest, convenience or necessity.

Accordingly, it is ordered, this 19th day of July 1940, that the peti-
tion for hearing or rehearing filed by Scripps-Howard Radio, Inec.,
(WCPO), be, and it is hereby, denied.

8F.C.C,
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasuiNgrow, D. C.

In the Matters of
Herarp Pususaine Co., Inc. (NEW), Furs No. B3-P-2774
Areany, GA. )

For Construction Permit.
SeriNerELp Pustisaing Co. (KGBX),
SeriNerrrLD, Mo. Fie No. B4-P-2510

For Construction Permit.
WFBM, Inc. (WFBM).
IxnDraNaroLis, Inp.

For Construction Permit.

Decided August 14, 1940

Fme No. B4&-ML-854

DEecisioN axp OrbER oN PETITIONS FOR STAY AND FOrR REHEARING OR
RecoxsmeraTiON

On June 25, 1940, the Commission granted in part the application
of the Herald Publishing Co., of Albany, Ga., for a construction
permit to erect a new radio station in that city to operate on the
frequency 1230 kilocycles, unlimited time, with 1 kilowatt power.
The grant was limited to daytime operation only.

On the same date the Commission also granted the applications
of Stations KGBX and WEFBM for construction permits to increase
their power to § kilowatts day and night, employing directional an-
tennas at night. Station KGBX is located at Springfield, Mo., and
is operated by the Springfield Broadcasting Co. on the frequency
1230 kilocycles with power of 500 watts, unlimited time. Station
WEBM is located at Indianapolis, Tnd., and is operated by WFBM,
Inc., on the frequency 1280 kilocycles, with power of 1 kilowatt
night, 5 kilowatts day.

On July 8, 1940, the Herald Publishing Co. filed two petitions re-
questing the Commission to stay the issuance of the above construction
permits to KGBX and WFBM pending the filing and consideration
of certain petitions for reconsideration to be submitted by the Herald
Publishing Co. at an early date. These petitions alleged that the
Commission would not have granted the applications of Stations

8F.C.0.
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KGBX and WFBM with the proposed directional antennas at the
proposed transmitter sites if certain engineering data, which the peti-
tioner was having prepared, had been in its hands.

On July 15, 1940, the Herald Publishing Co. filed petitions for
rehearing or reconsideration in each of the above three proceedings.
In the proceeding involving its own application for construction per-
mit (No. B3-P-2774), petitioner requested the Commission to recon-
sider its action granting petitioner a construction permit to erect a
new radio station for daytime operation only and to grant its appli-
cation for full-time operation. In the other two cases, petitioner
requested the Commission to reconsider its action granting the appli-
cations of Stations KGBX and WFBM and require as a condition of
their operation with 5 kilowatts power that they so construct and
locate their antennas that petitioner would be able to operate night-
time in Albany, Ga.

With each petition for rehearing or reconsideration, petitioner filed
an affidavit by W. J. Holey, a consulting radio engineer. These affi-
davits stated, in substance, that the selection of new transmitter sites
and the use of different directional antenna designs from those pro-
posed by Stations KGBX and WEBM would make possible the grant
of the petitioner’s application for full-time operation without any
increase in interference to existing stations on 1230 kilocycles and
without any loss in the total number of listeners in the nighttime
service areag of KGBX and WFBM. In addition, it was alleged that
any loss in population which might be suffered by WFBM and
KGBX would be more than offset by the gain in service to the people
of Albany and vicinity.

With respect to WFBM, moreover, it was alleged that more effec-
tive coverage of Indianapolis would result from a change in the direc-
tional antenna and from locating the transmitter in the vicinity of
Southport, Ind.; that fewer people in the existing nighttime service
area would be deprived of WEBM’s service under the petitioner’s
proposal than uwnder WFBM’s proposed operation; and that the total
populatibn within - thb 2.5 millivolt-per-meter night contour of this
statieh’ wollld' remain’ practically the same and might be increased
somewhat By ‘careful selection of a new site.

The change in the sites of the transmitter and in the patterns of the
directional antennas of Stations KGBX and WFBM would admittedly
result in a limitation to petitioner’s proposed station in the neigh-
borhood of 9 millivolts per meter at night, which is greater than the
normally protected contour of regional stations. Petitioner asserts,
however, that the 9 millivolt-per-meter contour would still be adequate
to serve Albany and vicinity.

S8F.C.C
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Petitioner urges as the ground for its petitions for rehearing or
reconsideration that certain changes in the transmitter sites and direc-
tional antenna patterns of Stations KGBX and WEFBM will enable its
proposed station to render satisfactory nighttime service in Albany,
Ga., without increasing interference to other stations operating on 1230
kilocycles and without reducing the total number of listeners in the
nighttime service area of Stations KGBX and WFBM. However,
these contentions are merely unsupported statements of general con-
clusions. Petitioner suggests that certain changes in KBGX’s and
WEBM’s directional antennas and transmitter sites would enable it to
render adequate nighttime service, but it does not indicate what changes
in the directional patterns will produce such results or what specific
sites should be selected or whether such sites are available to the sta-
tions. Similarly, its conclusions with respect to the effect of the
proposed changes upon the populations served by Stations KGBX,
'WEBM, and other stations operating on the frequency of 1230 kilo-
cycles are unsubstantiated by any engineering data showing the man-
mer in which these conclusions were reached. In the absence of any
specific proposal concerning the suggested location of the transmitter
sites and the nature of the antenna changes proposed, the Commis-
sion has no basis for determining either the feasibility of petitioner’s
proposal or the accuracy of its conclusions.

Operation of Stations WFBM and KXGBX under the Commission’s
grant of the applications of these stations for increased power will
increase the coverage of these stations and improve the signal to the
Iisteners already served. To require changes in the transmitter sites
and antenna designs of Stations KGBX and WFBM as a condition
precedent to their proposed operation would undoubtedly delay for
several months their proposed additional service to the listening public
of these two stations. Since petitioner’s general conclusions and un-
supported allegations furnish no reasonable assurance that any new
transmitter sites can be found or directional antenna patterns devised
which will make possible unlimited operations by petitioner, the Com-
misgion does not deem it in the public interest to postpone the proposed
additional service to the listeners of Stations KGBX and WEFBM.

Under section 1.881 of the Commission’s Rules and Regulations
petitioner has elected to accept the partial grant of its application
without a hearing. This section provides that when an application
is granted in part without a hearing, such action “shall be considered
as granting such application unless the applicant shall, within 20
days from the date on which public announcement of such grant is
made, or from its effective date if a later date is specified, file with
the 'Commission a written request for &, hearing with respect to the
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part * * * not granted.” The partial grant of petitioner’s ap-
plication for construction permit was made on June 25, 1940, and no
request for a hearing with respect to the part not granted has been
made. The order of June 25, 1940, must, therefore, be deemed a grant
of petitioner’s application for construction permit.

Neither section 1.381 nor any other rule of the Commission, how-
ever, precludes petitioner from filing with the Commission an appli-
cation for modification of its construction permit or of its license, as
the case may be, requesting full-time operation. Nor does the grant
at this time of either of the applications of Stations KGBX or
WEBM prevent the Commission from later granting any application
by petitioner if the Commission finds that such grant would be in
the public interest, even though such grant might involve further
action by the Commission to require Stations KGBX and WFBM to
move their transmitters or change their directional antenna patterns.

It is, therefore, ordered, this 14th day of August 1940, that the
Petitions for Stay of Issuance of Construction Permits to Station
KGBX and Station WFBM be, and they are hereby, denied.

It is further ordered, that the petitions for rehearing or recon-
sideration of the partial grant of the application of Herald Pub-
lishing Company, Inc., and of the grant of the applications of Sta-
tions KGBX and WFBM be, and they are hereby, denied.

8F.0.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasaiNgToN, D. C.

In the matter of .
Mowocacy Broapoasting Co. (WFMD), Dookzr No. 5423
FREDERICK, MD. )

For Construction Permit.

George B. Martin on behalf of the applicant; Gov Huichinson
on behalf of the city of Jacksonville (WJAZX) ; Paul D. P. Spearman
and Frank Roberson on behalf of WBEN, Inc. (WBEN) ; and Paul
M. Segal, George 8. Smith and Harry P. Warner on behalf of WKY
Radiophone Co. (WKY).

Decided August 14, 1940

DecisioNn axp OrpER

1. Monocacy Broadcasting Co. (WFMD), Frederick, Md., made
application October 25, 1938, for construction permit to erect a direc-
tional antenna for nighttime use, and to increase hours of operation
of Station WFMD on the frequency 900 kilocycles from daytime only
to unlimited time, with a power output of 500 watts (No. B1-P-2248).
The application was designated for hearing and a hearing was held
on February 7 and 8, 1939, before a presiding officer designated by
the Commission. Proposed findings of fact and conclusions were filed
on behalf of the applicant and the other parties to the proceeding. At
the time of the hearing on this application, WBEN, Inc. (WBEN),
Buffalo, N. Y., had pending an application which requested the use
of the frequency 900 kilocycles with a power output of 5 kilowatts, un-
limited time, and WKY Radiophone Co. (WKY), Oklahoma City,
Okla., had pending an application requesting the use of the same facili-
ties, employing a directional antenna at night. The Commission’s rules,
however, did not then permit the use of 5 kilowatts power at night on
regional frequencies, and these applications were not considered at
the hearing. On June 23, 1989, the Commission -revised its rules so
as to permit the use of 5 kilowatts power at night on regional fre-
quencies, and on July 5, 1989 announced that final action would be
deferred on all pending applications requesting nighttime operation
on regional frequencies which would involve problems of interference

8F.C.C
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if other pending applications requesting power of 5 kilowatts were
granted. The application of Monocacy Broadcasting Co. (WFMD)
was one of those named in the Commission’s announcement. Subse-
quent to the Commission’s action of July 5, 1989, Station WBEN
withdrew its said application requesting the use of 900 kilocycles with
a power output of 5 kilowatts at night, unlimited time, and submitted a
new application (B1-P-2757) requesting the use of the same facili-
ties, but specifying the use of a directional antenna at night, and
Station WKY withdrew its said application requesting the use of
900 kilocycles with a power output of 5 kilowatts at night, unlimited
time, specifying the use of a directional antenna at night, and filed a
new application (B3-ML~1002) which requested the use of the same
facilities, but specified the use of a conventional antenna in place of the
directional antenna for nighttime use which it had theretofore
requested.

2. The only questions with Whlch any of the parties to this pro-
ceeding, other than the Monocacy Broadcasting Co. (WFMD) are
now concerned, are: (1) whether the operation of the Monocacy
Broadcasting Co. (WFMD) as proposed will cause objectionable
interference to Station WJAX, Jacksonville, Fla., (2) whether the
operation of the Monocacy Broadcasting Co. (WFMD) as proposed
will cause objectionable interference to the operation of Station
WBEN, Buffalo, N. Y., operating pursuant to the Commission’s
order of today granting its application (B1-P-2757), and (38)
whether the operation of the Monocacy Broadcasting Co. (WEMD)
as proposed will cause objectionable interference to the operation of
Station WKY, Oklahoma City, Okla., either as proposed by its
application (B3-MI-1002), or as specified by the order of the Com-
mission today granting the application of WKY for increase in
nighttime power to 5 kilowatts on the frequency 900 kilocycles, on
condition that a directional antenna is employed at night.

8. The record at the hearing in this proceeding demonstrates that
the proposed operation of Station WFMD would not cause objec-
tionable interference to the present operation of Station WJAX,
Jacksonville, ¥la.

4. As pointed out above, the applications of Stations WBEN and
WKY which were pending at the time of the hearing on the instant
application were not considered in that hearing and they have since
been withdrawn and new applications filed by these stations. It ap-
pears from these new applications and the data attached thereto,
that the proposed operation of Station WFMD would not result in
objectionable interference to the operation of Station WBEN as
proposed and pursuant to the Commission’s order today granting

8F.C.C
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said application, or to the operation of Station WKY operating
either as proposed by its application or pursuant to the Commis-
sion’s order today granting said application on condition that a
directional antenna is employed at night.

5. Frederick, Md., according to the 1930 United States Census, had
a population of 14,434, Since the hearing the 1940 United States
Census (preliminary) figures are available. These show that Fred-
erick, Md., now has a population of 15,983. The record shows that
the only primary service available at Frederick is furnished by the
applicant Station WFMD which operates daytime only. Operating
as proposed, WEFMD would render primary nighttime service
throughout the city of Frederick and rural areas contiguous thereto.

6. In view of the changes which have occurred since the hearing,
of which the Commission has full information, and the fact that
no objectionable interference would result to Station WJAX or to
Stations WBEN or WEKY operating either as proposed or pursuant
to the orders of the Commission today granting their applications
as aforesaid, we are of the opinion no purpose could be served by
further hearing in this matter or by the issuance of proposed findings.
From the application, data attached thereto, other pertinent informa-
tion before the Commission, and the record of the hearing, we are of
the opinion that the granting of the instant application of the Monoc-
acy Broadcasting Co. (WFMD) for construction permit will serve
public interest, convenience and necessity.

8F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasmiNGTON, D. C.

In the Matter of ]
Irrivors Broancasting CORPORATION,
Quinocy, Irr.

For authority to operate radio broadcast
station WTAD unlimited time on the
frequency 900 kilocycles with 1 kilo-
watt power using a directional an-
tenna at night. ]

LDOCKET No. 4599

Decided August 14, 1940

W. Emery Lancaster on behalf of the applicant; Z. E. Vaudreuil on
behalf of Station WLBL; Paul M. Segal and George 8. Smith on
behalf of Station WKY ; Paul D. P. Spearman and Alan B. Dawid on
behalf of Station WBEN; and 4. V. Dalrymple on behalf of the
Commission.

Decisrox ANp Orprr oN PrririoNs ForR REHEARING AND FOR
RrecoNSIDERATION AND (GRANT

On March 20, 1989, the Commission issued its statement of facts,
grounds for decision and order, effective March 27, 1939, denying the
application of Illinois Broadeasting Corporation (WTAD), Quincy,
I, for authority to operate Station WTAD unlimited time on the
frequency 900 kilocycles with 1 kilowatt power, using a directional
antenna at night. In its decision the Commission found that the
applicant was technically and financially qualified. The Commis-
sion ‘also found that a grant of the instant application would not
result in increased interference to any existing station and that the
service to be rendered by Station WTAD is meritorious and of
interest to the listening public. No objections to these findings have
been taken by anyone and the record supports them without contra-
diction. The sole ground for denial of this application is that,
although the evidence tends to show a need for nighttime service in
the area proposed to be served, a grant of the application would not
be in acoordance with the proper allocation of radio facilities because

8P.C.C.
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the service of WTAD will be limited by certain existing stations
beyond the limitation to which, under our Standards of Good Engi-
neering Practice, regional stations are generally protected ; that in the
absence of a “compelling need which is not here shown to exist,” the
Commission will not grant an application for a regional frequency
under these circumstances.

On April 12, 1939, the applicant filed a petition for rehearing,
reargument and reconsideration of the Commission’s decision and
order of March 20, 1939, effective March 27, 1939, contending that
the above conclusion of the Commission is not warranted by the evi-
dence in the record and that it is in violation of section 307 (b) of
the Communications Act of 1934, to require a “compelling need” to be
shown in order that a community can share in the fair, efficient and
equitable distribution of the radio facilities.

At the time of the hearing on the instant application, there were
pending several applications, including those of WBEN and WKY,
for increase in power to 5 kilowatts night on the 900-kilocycle chan-
nel. These applications involved additional interference to Station
WTAD, but, since they were in violation of a rule of the Commis-
sion, they were not considered in conjunction with the Quincy ap-
plication.

On April 17, 1989, WKY Radiophone Co. filed a motion to dis-
miss applicant’s petition for rehearing, ete., and on April 18, 1939,
WBEN, Inc., filed its opposition to the applicant’s said petition.
The intervenor, WBEN, Inc. contends in its opposition to the ap-
plicant’s petition for rehearing, that petitioner has not set forth any
questions of fact or of law which were not considered or passed
upon by the Commission in its decision. The intervenor, WKY Ra-
diophone Co., in its motion to dismiss the petition, contends that the
petition has failed to state a cause for rehearing, reargument or
reconsideration of the Commission’s order, but does not controvert the
contentions advanced by petitioner.

On June 23, 1939, the Commission revised its rules so as to permit
the use of 5 kilowatts at night on regional frequencies. Consequently,
no detion was taken on the petition for rehearing, reargument or
reconsideration filed by Illinois Broadcasting Corporation or the
motion to dismiss or opposition filed by WBEN, Inc. and WKY,
respectively, and on July 5, 1939, public announcement wsas made
that final action would be deferred on all pending applications re-
questing nighttime operation on regional frequencies which would
involve interference problems, if other pending applications request-
ing the use of 5 kilowatts power on such frequencies were granted.

R 8F. 0.0
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Illinois Broadcasting Corporation (WTAD), Docket No. 4599, was
one of the pending applications named.

On October 24, 1939, applicant, Illinois Broadcasting Corporation
(WTAD) filed a petition requesting reconsideration and grant of its
application without further evidence. It is alleged that no further
evidence is needed because (1) the existing record sustains the fact
that the granting of its application would not cause objectionable
interference to the service of any existing station or the proposed
service of any pending applicant, and (2) that even if pending 5-kilo-
watt applications were granted and even considering the limitation
which they would place upon petitioner’s proposed operation, never-
theless, applicant could serve all of the city of Quincy, including
approximately 50,000 listeners who receive no primary nighttime
service.

Stations WKY and WBEN filed oppositions to this petition alleg-
ing that the granting of the application of WTAD would create an
obstacle to or be inconsistent with the granting of their 5-kilowatt
applications by reason of interference.

Upon further and careful review of the application of Illinois
Broadcasting Corporation (WTAD), Quincy, Ill, the record made
in connection therewith, the petitions filed by Illinois Broadcasting
Corporation (WTAD), and the oppositions filed by WBEN and
WKY, it appears that a grant of the application will permit WTAD
to render nighttime service to the entire population of Quincy, IlL.,
and surrounding territory which is now being served during the
daytime by Station WTAD on the frequency 900 kilocycles with 1-
kilowatt power and which area does not receive primary service from
any other station at night. We think, therefore, that our action in
denying the application herein upon the failure by the applicant to
show that a “compelling need” exists for the proposed service was
erroneous and should be set aside.

We are further of the opinion that none of the pending applica-
tions involving the frequency 900 kilocyeles presents any valid legal
objection to action by us at this time upon the Illinois Broadcasting
Corporation application. Before any such pending application can
be denied, notice and opportunity to be heard must be afforded the
applicant. If there be any conflict between the operation of Station
WTAD as proposed and any such pending application, such appli-
cant will be permitted at the hearing, to show on a comparative basis
that its operation will better serve the public interest than will that
of WTAD as proposed.

In view of the foregoing, it is ordered, this 14th day of August,
1940: (1) that the petition of Illinois Broadcasting Corporation

8F.C.C.



186 Federal Oommumications Commission Reports

(WTAD) for rehearing be, and it is hereby, dismissed ; (2) that the
petition of Illinois Broadcasting Corporation (WTAD) for recon-
sideration and grant of its application without further evidence be,
and it is hereby, granted; (3) that our Statement of Facts, Grounds
for Decision and Order of March 20, 1989, effective March 27, 1939,
denying the application of Ilhn01s Broadcastmg Corporatlon
(WTAD) for authority to operate Station WTAD unlimited time
on the frequency 900 kilocycles with 1-kilowatt power be, and it is
hereby set aside; and (4) that said application be, and it is hereby
granted,
8F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

Wasm~eron, D. C.

In the Matter of
Hoxrsviire Times Co., Inc,
HuxNtTsvinie, Ava.

For Construction Permit.

Docker No. 5886

Decided August 23, 1940

Dzcision oN PeriTIoON 10 VACATE ORDER OF INTERVENTION

TaomesoN, CommisstoNer (PresmiNe at Morron DocgET) :

This is a petition by the Huntsville Times Co., Inc., to vacate
an order allowing Wilton Harvey Pollard (Statlon WBHP) to in-
tervene in the hearing on the application of the pet1t1oner for a con-
struction permit for a new radiobroadcast station in Huntsville,
Ala., to operate on the frequency 1200 kilocycles with power of 250
watts day and night. One of the grounds upon which this applica-
tion was designated for hearing was “to determine whether public
interest, convenience, or necessity will be served by the granting of
this application and the deletion of Station WBHP, Wilton Harvey
Pollard.”

Station 'WBHP is located at Huntsville, Ala., and operates on
the freqtiency requested by the petitioner in the above application.
The intervention of Station WBHP in the hearing on the above
application of pet1tioner was predicated upon its interest in the
proceeding arising from the proposed deletion of its station 1f peti-
tioner’s application were granted.

'On Awgdst 12, 1940, the petitioner filed a petition asking the
Comntissiéi b decept an amendment to its application requesting
the frequency 1420 kilocyeles with power of 250 watts, unlimited
hours, instead of the frequency previously requested. This peti-
tion has been granted as of this date. ‘

It is alleged in support of the petition to vacate order of inter-
vention that the ground upon which the intervention ef Station
WBHP was permitted no longer exists because of the amendment of
petitioner’s application to request a different frequemey from that
on which Station WBHP operates. The petition presents the ques-

8KF.C.C. |
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tion whether, under the Commission’s rules, Station WBHP retains
its status as intervener, notwithstanding the fact that the applica-
tion with respect to which intervention was granted is amended to
request a different frequency from that originally requested.

The Cominission’s rule relating to intervention reads as follows:

Se0. 1.102. Intervention—Petitions for intervention must set forth the grounds
of the proposed intervention, the position and interest of the petitioner in the
proceeding, the facts on which the petitioner bases his claim that his inter-
vention will be in the public interest, and must be subscribed or verified in accord-
ance with section 1.122. The granting of a petition to intervene shall have the
effect of permitting intervention before the Commission but shall not be con-
sidered as any recognition of any legal or equitable right or interest in the
proceeding. The granting of such petition shall not have the effect of changing
or enlarging the issues which shall be those specified in the Commission’s notice
of hearing unless on motion the Commission shall amend the same.

Amendment of an application to request a different frequency
amounts, for all intents and purposes, to the filing of a new applica-
tion and institution of a new proceeding. Under section 1.73 of the
Commission’ rules, upon such amendment the application is removed
from the hearing docket and the amended application is reconsidered
by the Commission. If any hearing is necessary at all upon such
amended application, new issues will generally be involved therein.

In the light of the foregoing, it is clear that a “proceeding” in
which a person has been permitted to intervene is terminated upon the
filing of an amendment requesting a different frequency from that
stated in the application. Intervention ends upon the termination of
the “proceeding” in which intervention was allowed.

It is the purpose of the Commission’s rule to allow intervention
where the proposed intervener can show that it has some interest in
the proceeding and that it can assist the Commission in the deter-
mination of the issues involved therein (Decision on Petition to Inter-
vene and Enlarge Issues in [n re Hazlewood, Inc., Docket No. 5698,
decided September 9, 1939, 7 F. C. C. 443). It is obvious that this
purpose would not be served by permitting a person to continue to
retain the status of intervener where the interest upon which such
intervention was originally predicated no longer exists and where
the issues that may be involved in the proceeding remain as yet
undetermined.

It follows, therefore, that the order granting leave to Station
WBHP to intervene upon the application of the Huntsville Times
Company, Inc., for a construction permit was limited solely to the
hearing upon the original application and that such.authorization
does not extend to any proceeding upon the applieation as amended
to request a different frequency. This is not to say, however, that

8E.C.C.
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Station WBHP may not be permitted to intervene upon a new peti-
tion which shows its position and interest in the proceeding upon
the amended application and the manner in which its participation
in such proceeding will assist the Commission in the determination
of the issues involved therein,

Since Station WBHP is not a party to the new proceeding on the
amended application, it becomes unnecessary to enter any formal
order vacating the order of intervention previously issued and
accordingly, the petition of the Huntsville Timeg Co., Inc., is
dismissed.

Station WBHP has filed a motion to strike the petition filed by the
Huntsville Times Co., Inc. In view of the dismigsal of this petition,
this motion is also dismissed.

SF.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

‘W asuiNgToN, D. C.

In the Matter of *
WaTerToWN BroADCASTING CORPORATION, File No. B1-P-809.
‘WarerTowN, N. Y.

For Construction Permit.

Decided Sept. 4, 1940
DrasioNn aNp OrpEr oN PEITTION FOX RECONSIDERATION

This is a petition filed by Brown Radio Service and Laboratory
(WSAY), Rochester, New York, addressed to the Commission en
bane pursuant to Administrative Order No. 8, for reconsideration of
action taken July 29, 1940, by a Board of Commissioners consisting of
James Lawrence Fly, Chairman, Paul A. Walker, and Frederick I.
Thompson, granting the application of Watertown Broadcasting Cor-
poration, Watertown, New York, for a construction permit (Bi-P-
809) to erect a new radiobroadcast station at that place, to operate on
the frequency of 1210 kilocycles, with a power output of 250 watts,
unlimited time. The Commission en danc, on August 14, 1940, rati-
fied the action taken July 29, 1940, by the Board of Commissioners,
granting the application of Watertown Broadcasting Corporation for
a construction permit. The petition for reconsideration will be treated
as directed to the Commission’s action of August 14, 1940.

The application of Watertown Broadeasting Corporation, as
amended, November 13, 1939, requesting the use of the frequency 1210
kilocyeles with a power output of 250 watts, unlimited time, is accom-
panied by the affidavit of a qualified radio engineer certifying to field
intensity measurements made by him of daytime operation of Station
WSAY, Rochester, New York. These measurements indicate that the
0.5 millivolt-per-meter contour of WSAY during daytime extends over
land a distance of 20 miles in the direction of Watertown. Predictions
made by applicant’s engineer upon the basis of the Commission’s map
of ground conductivities and in accordance with the Standards of Good

1 Petition for Stay Order filed by Brown Radio Service and Eaboratory in the United
States Court of Appeals for the District of Colmmbia demied on February 8, 1941 (not
reported). Appeal dismissed on stipulation of appellant and the F. C. C. on March 8, 1941,

8F.C.C.
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Engineering Practice indicate that the 0.025 millivolt-per-meter con-
tour of the proposed Watertown station will extend to a distance of 79
miles from Watertown in the direction of Rochester. The sum of the
distances of the WSAY 0.5 millivolt-per-meter contour and the 0.025
millivolt-per-meter contour of the Watertown station indicate the
minimum distance from Rochester at which the Watertown station can
operate as proposed without objectionable interference to Station
WSAY. This distance is 99 miles, whereas the actual distance be-
tween the transmitter sites of the proposed Watertown station at
Watertown, New York, and Station WSAY at Rochester, is 103 miles,
It is noted further that the land service area of WSAY in the direc-
tion of Watertown does not extend to the 0.5 millivolt-per-meter con-
tour in a direct line, and therefore the minimum separation required
would be reduced.

It also appears from the measurements, maps, and data accom-
panying the Watertown application that the 0.025 millivolt-per-meter
contour of Station WSAY in the direction of Watertown extends to
points slightly within the predicted 0.5 millivolt-per-meter contour
of the proposed Watertown station, indicating that there will be slight
interference within the 0.5 millivolt-per-meter contour of the pro-
posed daytime service of the Watertown station covering 17.5 square
miles, including a population of 400 people; that operating as pro-
posed, the Watertown station will serve during the daytime (accord-
ing to the United States 1930 Census) a population of 81,900. This
figure excludes all cities over 2,500 population which lie outside of the
2 millivolt-per-meter contour.

The frequency 1210 kilocycles is classified by the Commission as a
local channel for use by elass IV stations and on such channels the
minimum separation required for the daytime protection of the service
also determines the required nighttime separation; consequently, the
Watertown application raises ne question of nighttime interference
to Station WSAY.

After an examination of the application, the documents associated
therewith, a stz;dy of the measurements made and the method used by
a s m;gmﬁer in making said measurements, the Commission
wﬁ?ﬁtﬁe opinien.that they are substantially accurate and reflect the
actual situation with respect to the interference conditions between
the proposed Watertown, N. Y., station and that of Station WSAY,
Rochester, N. Y., and that a grant of the Watertown application would
serve public interest, convenience and necessity. Accordingly, the ap-
plication was granted by the Commission.

Petitioner, Brown Radio Service and Laboratory (WSAY), Roch-
ester, N. Y., is authorized to use the frequency 1210 kilocycles with

8F.C.C.
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a power output of 250 watts at Rochester, N. Y. Its petition for re-
«onsideration, filed August 19, 1940, is based upon the ground that
it is believed the geographical separation between Watertown, N. Y.,
and Rochester, N. Y., is inadequate to permit simultaneous operation
of the two stations without objectionable interference to the normally
protected 0.5-millivolt contour of WSAY.”

Engineering and more specific reasons for the above conclusions are embodied
in exhibit A hereto attached and made a part hereof.

Exhibit A is entitled “Engineering Statement for WSAY in re
Application of Watertown Broadcasting Corporation.” The Engi-
neering “statement” is accompanied by the sworn affidavit of a con-
sulting radio engineer, certifying to the truth of the statements made
jn said exhibit A. The statement is as follows:

The Standards of Good Engineering Practice Concerning Standard Broadcast
Stations published by the Federal Communications Commission and effective
August 1, 19389, indicates in table 6 thereof that the required day separation in
‘miles between two 250-watt class IV broadcast stations on the same channel
ig 178 miles. This required separation is for average values of efficiency, fre-
-quency, and conduectivity,

In the case of the application of the Watertown Broadcasting Corporation the
actual mileage separation between the proposed Watertown Broadcasting Cor-
poration station and Radlo Station WSAY at Rochester, N. Y., is approximately
103 miles.

On August 21, 1940, Watertown Broadcasting Corporation filed an
«opposition to the petition of Brown Radio Service and Laboratory
{WSAY) for reconsideration. The opposition does not dispute the
-gtatements contained in the exhibit accompanying the petition but
«denies the allegation that Station WSAY and the proposed Watertown
-gtation cannot operate simultaneously without objectionable inter-
ference within the 0.5 millivolt-per-meter contour of WSAY. The
opposition alleges that field strength measurements were made in Oc-
tober 1939 under the direction of a consulting radio engineer (whose
«ualifications are accepted by the Commission) to determine, among
wother things, whether or not the frequency 1210 kilocycles could be used
at Watertown, N. Y., without causing objectionable interference to
Station’ WSAY ; that these measurements were reported in the engi-
neering! statemeitt which 'Was filed with its application; that these
actual measutbinents chow definitély’ that the geographical separation
between Rochestet and Watertown' is sufffeient to permit the use of
the frequency 1210 kilocycles in ‘Watertown with 250 watts power
-without resulting in objectiomable “interference to Station WSAY.
‘The opposition also alleges-that'the ehginesring Staterient accom-
panying its application shows that the city 6f 'Wabeibown does not
receive a signal of a field intehsity gréater -than 404 mricrévelts per

8¥.0.0.
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meter from any existing station and that the station delivering that
signal is located in Canada; that, inasmuch as a field intensity of not
less than 2 millivolts per meter and preferably 5 millivolts per meter
is required to render good service in the residential sections of Water-
town, the city does not have satisfactory service from any existing
stations; that when the Commission granted the Watertown Broad-
casting Corporation application it also granted an application of The
Brockway Co. for a station in Watertown to be operated daytime
only; that the city of Rochester has unlimited time service from three
stations, including Station WSAY'; that it would be inequitable to
deprive the city of Watertown of nighttime service even if some
interference were to result to the normally protected contours of
WSAY ; that it is clear, however, no such interference will occur.

The sole basis for petitioner’s conclusion that the distance between
its Station WSAY and the proposed Watertown station is inade-
quate to avoid objectionable interference is that table VI of the Com-
mission’s Standards of Good Engineering Practice indicates the re-
quired daytime separation in miles between two class IV broadcast
stations on the same channel to be 173 miles. These distance tables
are, however, based upon a hypothetical set of average conditions;
namely, a frequency of 1000 kilocycles, a specified soil conductivity
and dielectric constant. Since these values vary in every case, the
tables for daytime separation cannot be used except as a general guide.
(See pt. I, Standards of Good Engineering Practice Concerning
Standard Broadcast Stations.)

On August 26, 1940, Brown Radio Service and Laboratory (WSAY)
filed a “supplemental petition” which petitioner says “is filed by way
of answer to the opposition of Watertown Broadcasting Co. to
WSAY’s Petition for Reconsideration.” Petitioner alleges in this
“supplemental petition” that since the filing of its original petition,
it has checked up the service area of Station WSAY in its present
operating status and has ascertained that it covers certain named
counties. But it does not appear either from the original or the sup-
plemental petition that any of the existing service area of Station
WSAY .will be interfered with as a result of the operation of the
proposed Watertown station. The supplemental petition also alleges
that petitioner “desires an opportunity to take measurements.” The
application of Watertown Broadcasting Co. for the use of the fre-
quency 1210 kilocycles at Watertown and data accompanying it has
been pending since November 13, 1939. Public notice of the pendency
of this application was given as in other cases. No reason appears
from the petition for recomsideration or supplement thereto why,
during the intervening 8 months this application was pending, or

8E.C.C.
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during the 20 days permitted for the filing of its petition, petitioner
could not have taken measurements.

On August 29, 1940, Watertown Broadcasting Corporation, Water-
town, N. Y., filed an opposition to the “supplemental petition” of
Brown Radio Service and Laboratory for reconsideration.

Neither the petition for reconsideration nor the supplement thereto
filed by Brown Radio Service and Laboratory (WSAY), Rochester,
N. Y., dispute or challenge the measurements taken or the predictions
made by the Watertown Broadcasting Corporation which indicate that
no objectionable interference will result to the operation of Section
WSAY from the operation of the proposed Watertown station. Peti-
tioner does not even assert that if it took measurements it could prove
the contrary.

Upon examination of the application of Watertown Broadcasting
Corporation, the documents and data accompanying the same, the pe-
tition for reconsideration filed by Brown Radio Service and Labora-
tory (WSAY), the opposition thereto filed by the Watertown Broad-
casting Corporation, the supplemental petition for reconsideration filed
by Brown Radio Service and Laboratory (WSAY') and the opposition
filed by Watertown Broadecasting Corporation to the supplemental
petition for reconsideration, we are convinced that no objectionable
interference will result to the operation of Station WSAY, Rochester,
N. Y., from the operation of the Watertown, N. Y., station as proposed.
Although Station WSAY will cause daytime interference to the opera-
tion of the proposed Watertown station slightly within its 0.5 milli-
volt-per-meter contour, such interference will include only about 400
people who do not now receive such service, and the proposed Water-
town station will be able to render service to about 81,900 persons dur-
ing the daytime and about 89,700 persons at night. Watertown now
has no local service. The Commission has recently authorized the con-
struction and operation of a station in Watertown daytime only. Even
with the operation of that station, it will have no local service at night
except from Watertown Broadcasting Corporation.

'We are of the opinion, therefore, that the petition and supplemental
petition of Brown Radio Service and Laboratory (WSAY) for recon-
sideration should be denied.

Accordingly, it is ordered, this 4th day of September 1940, that the
petition for reconsideration and supplemént thereto, filed by Brown
Radio Service and Laberatory (WSAY), be, and they are hereby,
denied.

Cled T . 8F.0.0.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

Wasarmneron, D. C.

In the Matter of
WEeEsTINGEOUSE ELECTRIC AND MANUFACTURING Doorer Nos. 5823,
Co.
For Renewal of Licenses (Stations WBZ, 5824, 5825, axp 5526
WBZA, KYW, and KDKA).

Decided September 4, 1940

OrIniOoN axp OrDER ON Prririon To RECONSIDER AND GrANT WITHOUT
Hearmvg

The applicant herein petitions the Commission to reconsider its
action of January 29, 1940, designating the above-described appli-
cations for hearing and to grant the same.

Upon its examination of these applications the Commission was
unable to find that the granting thereof would serve ,Public _interest,
convenience and necessity and designated them for hearmg ‘for thp
purpose of determining whether the licenses was discharging the
rights, duties and obligations under its licenses or whether, on the
other hand, such rights had been turned over to and were being
exercised by outside operating companies under a so-called manage-
ment contract. On November 21, 1982, the Westinghouse Electric
and Manufacturing Co. (bhereinafter referred to as Westinghouse)
entered into an agreement with the National Broadcasting Co. (here-
Jnafter referred to, as Natlonal) for the stated purpose of permitting
Westinghotise, “whilé retaining- the' ownership, operation, and control
“OF saidl étéﬁti’éﬁs 'é’n& studiés t6 employ National to supply programs
foi' broa&c’fsﬁﬁng %f'om the stations. Under the terms of the contract
National wds app bointed the sole agent of Westinghouse with authority
to furnish all programs broadcast from the stations, to enter into
agreements with others in National’s own name and discretion and
on National’s own account and risk for the sale of such broadecast
programs, and to charge fees and collect and retain all revenues re-
sulting from the broadcasting of such programs.

In its petition for reconsideration and grant of the renewal appli-
cations without hearing, Westinghouse alleges that it had been con-

8F.C.C. '
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tinuously licensed to operate the four stations involved for more than
18 years past, and as “the pioneer” in the development of broadcast-
ing, has always maintained its interest in, continued its research in
connection with, and kept pace with the development of the technique
aud art of broadcasting; that prior to the action of the Commission
in designating the renewal applications for hearing, petitioner had
considered the desirability of terminating its agreement with National,
and thereafter did in fact, by agreement of April 24. 1940, terminate
said agreement, effective July 1, 1940; that n new srrangement has
been effected whereby Westinghouse now supplies its own programs
for local broadcasting and has entered into a contract with National
on the usual station affiliation basis for network programs; that the
entire personnel of the stations and studios are employees of West-
inghouse and Westinghouse fixes all rates for the sale of time; that
Westinghouse has appointed National as its representative for the
purpose of promoting the sale of “national spot time” on the stations,
and that under the last mentioned agreement with Westinghouse,
will pay National the usual agency commission on contracts for the
sale of “national spot time” obtained by National and accepted by
petitioner together with an additional commission, operative only if
the net profits exceed certain stated amounts.

We are of the opinion that in entering into the agreement of
November 21, 1932, and in permitting National to operate the sta-
tions, Westmghouse disposed of rights and privileges granted to it
by the terms of its licenses and to all intents and purposes trans-
ferred control of the stations here involved to National, without ob-
taining the written consent of the Commission as required by section
310 (b) of the Communications Act. But the agreement has been
abrogated and Westinghouse represents that it will henceforth exer-
cise control over the stations. To deny the renewal applications
because of this earlier violation of law would result in depriving the
_public of the broadcast service now available from the stations.

Thq contracts now in existence between Westinghouse and National
&Rp@ar to be of the, usual. character extenswely employed by the
several networks, in relation to licensed broadcast stations. The
Commission, by a speoml committee, has held lengthy hearings and
has obtained much information upon the subject of such contracts in
its investigation of chain breadcasting, and now has this general sub-
jeet under consideration. Pending final action by the Commission
on this subject, we do not deem it desirable either to approve or dis-
approve the new contracts between Westmghouse and National, and
therefore expressly reserve a,n,y decision or opinion with respect to
these contracts until our consideration of the entire subject of chain
broadcasting agreements is completed and action taken thereon.

8F.0.0.
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Upon all of the facts we are of the opinion that public interest
will be served by granting the renewal applications here involved.
This action, however, must not be interpreted as a precedent which
in the future will permit licensees of broadcast stations to dispose by
contract or agreement, oral or written, of the rights and privileges
conferred upon them under licenses issued by this Commission or to
transfer control of stations to nonlicensees without first obtaining
the written consent of the Commission and thereafter abrogate such
agreements, contracts or understandings and urge the Commission
to overlook such actions and grant renewals of licenses by the Com-
mission.,

8F.C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasaINgTON, D. C.

In re Revocation of License of
Navarro BROADCASTING ASSOCIATION, Docxer No. 5339
Corsroana, Tex.

To Operate Station KAND.

Decided September 5, 1940

Beauford Jester and Julius C. Jacobs, Corsicana, Tex., on behalf
of respondents; George B. Porter and Hugh B. Hutchison on behalf
of the Commisgion.

Dzoistow axp Orper

This proceeding arose upon an order issued by the Commission
on February 7, 1940, revoking the license of the respondents, J. C.
West and Frederick Slauson, a partnership doing business as the
Navarro Broadcasting Association, to operate broadcast station
KAND. The respondents duly requested a hearing which was held
on April 28, 24, 25, and 26 before Commissioner George Henry
Payne in Dallas, Tex., on the following issues:

(1) That the original construction permit and station license were
issued by the Commission upon false and fraudulent statements and
representations and because of the failure of the applicants to make
disclosures to the Commission concerning the financing of station
construction ; and the operation, ownership, management and control
thereof by James G. Ulmer and Roy G. Terry, either or both, in
violation of the provisions of the Communications Act of 1934, as

- amended, and the Rules and Regulations of the Commission; and

(2) That the rights granted to the Navarro Broadcasting Associa-
tion (J. C. West, president) in and by the terms of the station license
have been by it transferred, assigned or otherwise disposed of, with-
out the consent in writing of this Commission, in violation of the
provisions of the license and of the provisions of section 310 (b)
of the Communications Act of 1934, as amended.

The Commission finds that these respondents misrepresented to
the Commission their intentions as to the financing, construction,
control, and operation of the station in securihg their original con-

8F8.C.C.
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struction permit and station license. In addition the Commission
finds that they transferred the rights granted them to James G.
Ulmer and Roy G. Terry without the consent of this Commission,
in violation of section 810 (b) of the Communications Act.

These facts taken alone would support an affirmation of the Com-
mission’s Order of Revocation. There are other facts appearing in
this record, however, which give the Commission pause and which
lead to a different conclusion.

These violations were committed by the respondents either prior
to the commencement of the operation of this station or within less
than six months thereafter. Though ignorance of the law is no
excuse, yet their conduct must be viewed in its true light as that of
men at the outset of their career in radiobroadcasting without any
previous experience with the Commission,

On November 6, 1987, Ulmer and Terry, in consideration of the
payment .of $6,000 by the respondents “released, relinquished and
quit-claimed” to the respondents all their interest in this station.
Thus, within 6 months of the time Station KAND began to operate
the respondents had obtained full control of the station and ended
all affiliation of James G. Ulmer and Roy G. Terry therewith.
Since that time, in so far as may be ascertained from the record of
these proceedings, Station KAND has been operated by the respond-
ents in the interest of the public in that area. Accordingly, this
station, which began its program tests on May 17, 1937, and was
issued its station license and began operatlon on June 1, 1937 has
been operated since November 6, 1987, in full compliance Wlth the
representations made by respondents to this Commission. There is
nothing in this record to indicate that the respondents, if permitted
by this Commission, will not continue to operate in the public interest
ag they have done since November 1937.

In determining whether to revoke the license of ‘a radiobroadcast
station for false representa,tmns to. the Comm1ssmn and other viola-
tions of the Gommymmtmns Acf. ‘the Commission is faced with
compe ot M‘c}egat;ons, The Comm1ss1ons primary duty is to
the I“%stamﬁé pukiié and, in deahng with a licensee, the Commission
must be guided by this primary duty. On the other hand, if the
Commission is to carry out its function of granting and denying
applications for licenses, it must obtain true and accurate informa-
tion from those who seek to operate radio stations and must take
disciplinary action against those who make false representations to
the Commission. But discipline should not be inexorably applied
when station licensees demonstrate to the Commission, as these
respondents have now done, that they are ready to act in good faith.

8F.0.0. |
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To revoke their license at this time would deprive the community
of the service of this station when there is no reason to believe that
the respondents will not continue to operate it in the public interest.
From their conduct since 1937 and from their good reputation in
their community, the Commission feels that the respondents may be
trusted with the public responsibilities contained in an authorization
to continue to operate Station KAND.

In view of these facts, the Commission feels that public interest
will be served by revoking its previous order of revocation, reserving
all rights, however, to incorporate the facts developed in these pro-
ceedings in any future proceeding involving this station.

Accordingly, it is ordered this 5th day of September 1940, that
the Commission’s Order of February 7, 1940, revoking the license of
Station KAND, be, and hereby is, revoked.

DissEntiNg OrintoN or CommrissioNEr GroreE HENRY PAYNE

I disagree with the action taken by the Commission in dismissing
the revocation order in the Navarro Broadecasting Association case
issued on February 7, 1940. In my opinion the charges made by the
Commission in this order are fully established by the record of the
hearing at which I presided. Nothing has happened since the hearing
to change my mind.

This case is not so dissimilar from the Fagile Broadeasting Co., Inc.,
case, Station KGFI, Brownsville, Tex., in which the Commission af-
firmed the revocation order, as to justify contrary action.

If J. C. West and Frederick Slauson were animated by good faith
they would have filed voluntarily the contract of September 14, 1937,
between themselves and Ulmer, covering the operation of Station
KAND. This they failed to do. With the dismissal of the revocation
order these people who, in my opinion, have been guilty of many in-
fringements of the Act and regulations, go scot free.

The decision of the Commission in the Westinghouse case this week,
from whlch I also dissented and which has been followed in the present
case, is 1n my oplmon a very bad precedent and may give the Commis-
siona grgat deal of perturbatzon in, the future.

8F.0C.C.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

Wasaingron, D. C.
In the Matter of
Louts Raymoxp CHOINIERE,
HorLvoxE, Mass.
Suspension of amateur radio operator license.

Decided, September 5, 1940

Joseph W. Heady on behalf of respondent and Robert M. Fenton
on behalf of the Commission.

Dockzr No. 5777

Fmvprnes oF Faor anp ConcrLusioNs oF THE CoOMMISSION
FINDINGS OF FACT

1. This proceeding arose upon application of Louis Raymond
Choiniere, Holyoke, Mass. (hereinafter designated Choiniere), for
a hearing upon the Commission’s order of August 8, 1939, proposing
suspension of Choiniere’s operator license for a period of 3 months.
The grounds for the proposed suspension were:

(1) that Choiniere on April 8, 1988, while engaged in the opera-
tion of Station W1CON transmitted profane language in violation
of section 826 of the Communications Act of 1934, as amended ;

(2) that Choiniere, on June 27, 1938, while engaged in the opera-
tion of Station W1CON transmitted music in violation of Rule 871
of the Rules and Regulations of the Commission Governing Ama-
teur Radio Operators and Stations in effect on that date ;

(8) that Choiniere, on June 17, 1989, failed to keep the log of
Station W1CON in proper manner in violation of rule 152.45 (now
66, 12!186) " of ‘thé Rules'and Regulations of the Commission Gov-
erning Amatetir Radio Operatois' and Stations in effect on that date.

2. The matter was designated for hearing and was heard in Wash-
ington, D. C., on January 9, 1940, before an examiner designated by
the Commission. Depositions were taken before a Notary Public.in
Boston, Mass., on December 8, 1939, at which time Choiniere was
represented by counsel, cross-examined the Commission’s witnesses,
and submitted testimony in his own behalf. Although due notice
was given Choiniere of the hearing in Washington, he failed to ap-
pear and was not represented at the hearing. Choiniere elected not

8F.C.C
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to file proposed findings of fact and conclusions as provided by sec-
tion 1.231 of the Commission’s rules. The Commission’s order of
suspension has been held in abeyance until the conclusion of this
proceeding.

8. The record does not disclose that Choiniere transmltted profane
language on April 8,1938.

4. On June 27, 1938, Choiniere transmitted music and singing over
amateur radio station W1CON, licensed to him, between 8:17 and
8:55 p. m. Rule 871 prohibited the use of an amateur radio station
for the broadcasting of any form of entertainment ; rule 372 permitted
the transmission of music for test purposes of short duration in
connection with the development of experimental radiotelephone
equipment. Choiniere announced twice during these transmis-
sions that he was “testing” and Choiniere testified that he had at the
time a ‘“bad parasitic modulation.” That the music was actually
broadcast as a form of entertainment, and that the announcements
were made for the purpose of apparently bringing the broadcast
within the provisions of rule 372 is apparent from the following
transeript of a portion of the broadcast together with the admissions
made by Choiniere recited below: A song, then “That was Leonard”;
“He is going to sing another one”; “Here is Leonard again”; “Sing
another one, Leonard”; “Leonard does not know he is being broad-
cast”; “Ray, send J ohnny down”; “This is Ray at the mike”; laughter
in the background. Subsequent to the deposition hearings, Choiniere
acknowledged to an inspector for the Commission (and the inspector
so testified at the Washington hearings) that the station was on the
air between 8:17 and 8:55 p. m., June 27, 1938; that Choiniere was
having a party at his station during that period; that a friend named
Leonard was present at the party; and that Choiniere is known as
Ray. We find that the music was broadcast as a form of entertain-
ment and was not transmitted for test purposes in connection with
the development of experimental radiotelephone equipment.

.5, stg;acm; W1CON was not operating and Choiniere was not trans-
mitiing, on.June 17,1939, the date on which he is charged with having

failed to ma;m&m ;) map&r s,‘sa,tw Iag, .

vy
‘XA

o QONC‘*U?IW ,
Upon the forégc‘m&g‘ ﬁmfdﬁ‘igs of ‘fict, the Commission concludes
that:

(1) The charge that Choiniere on April 8, 1938 transmitted pro-
fane ]anguage in violation of section 326 o:f the Act bas not been

8 F.C.C
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(2) The broadcasting of music by Choiniere June 27, 1938, over
amateur radio station W1CON was in violation of rule 371 of the
Commission’s Rules and Regulations in effect at that date.

(8) The charge that Choiniere on June 17, 1939, failed to maintain
the log of Station W1CON in violation of section 152.45 of the Com-
mission’s Rules and Regulations then in effect has not been sustained.

Notwithstanding our conclusions 1 and 8, the deceptive tactics
used by Choiniere in announcing that the broadcasting of music and
singing was for test purposes, showing a deliberate violation of the
‘Commission’s Rules, sustain the Commission’s order of suspension
for the period of 8 months and said order of suspension should be
affirmed.

ORDER

At a session of the Federal Communications Commission, held at
its office, in Washington, D. C., on the 5th day of September, 1940,

Whereas the Commission has heretofore, on August 8, 1989, issued
an order of suspension, suspending the amateur radio operator license
granted to Louis Raymond Choiniere, for a period of three months;
and

‘Whereas said Louis Raymond Choiniere made written application,
within 15 days of receipt of notice of such order, for a hearing upon
such order; and, the order of suspension has been held in abeyance
until the conclusion of the hearing requested ; and

‘Whereas the hearing has been concluded by the Commission’s having
this day issued its Findings of Fact and Conclusions, which by refer-
ence are made a part hereof;

It is, therefore, ordered that said order dated August 8, 1939, sus-
pending -the .amateur, operator license of Louis Raymond Cene
for a period-of three months, be amd it is hereby affirmed.

This order shall become eﬁectlve mmedlately, and - the period of
suspension shall begin:as-of this date.. :
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WasmiNgTON, D. C.

In the Matter of?
Tar Use or Stamps iN PaymeNT For | Dockrr No. 5858

‘WesTErRN Unrton TELEGRAPH SERVICE
September 11, 1940
RerorT or THE CoOMMISSION

Ralph H. Kimball on behalf of the Western Union Telegraph Co.
and L. W. Spillane on behalf of the Federal Communications Com-
mission.

By tEE CoMMIssION:

1. This proceeding arose upon the filing by the Western Union
Telegraph Co. of first revised page 85 of its Tariff F. C. C. No. 176,
containing a schedule stating new charges, classifications, regulations,
and practices with respect to the manner of payment for telegraph
service, to become eflective on April 25, 1940. Paragraph IV (d)
of rule 9 of the revision provides as follows:

Telegrams may be paid for either in cash or by stamps issued by the telegraph
company in denominationg expressed in United States currency. These stamps
may be purchased from the telegraph company at their face value in books of
the aggregate value of $2.50 or $5 each, and are accepted in payment of telegrams
at their face value. Such stamps are not issued or accepted by any concurring
on connecting carrier.

2. On April 18, 1940, the Commission ordered that this tariff be
suspended until July 25, 1940, and that a hearing be held for the
purpose of inquiring into the lawfulness of the charges and of the
classifications, regulations, and practices involved. The Western
Union Telegraph Co. was made party respondent in the proceeding
and was required to appear and show cause why the Commission
should not find said charges, classifications, regulations, or practices
affecting same to be unreasonable, unreasonably discriminatory, pref-
erential, prejudicial, or otherwise unlawful.

8. The hearing in this matter was held on May 21, 1940, before a
presiding officer duly designated by the Commission, at which time

1 Proceeding dismissed by the Commission on September 23, 1941,
8§¥.C.C.
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the respondent appeared and offered evidence upon the issues raised
by the Commission’s order.

4. It appears from the evidence that the respondent proposes to issue
the stamps in denominations of 25 cents, 5 cents, and 1 cent and that
they will be sold at their par value, for cash only, through Western
Union offices and other established channels of distribution. Although
the tariff regulation mentions only that the stamps may be used to pay
for telegrams, the testimony discloses that they will be accepted in pay-
ment for any Western Union service, including messenger service, cable
service, and money order service. Thus, it appears that the scope of
the plan is somewhat broader than is indicated in the regulation.

5. The plan contemplates that the stamps shall bear no expiration
date and shall be freely transferable. They will not be registered in
any particular person’s name or otherwise identifiable in relation to the
purchaser. They will be redeemable only in service, except insofar as
the giving of change may be necessary when a custorer does not have
stamps in proper denominations to pay the precise charge for service.
In this connection, it is observed that the tariff regulation in issue does
not state with certitude the manner in which the stamps may be re-
deemed and, as noted above, does not provide that they shall be sold
for cash only, or that they shall be transferable. The respondent indi-
cated a willingness to clarify the regulation in these particulars in the
event the Commission does not disapprove the purposes thereof.

6. It appears that the regulation in question is intended only as a
traffic stimulation scheme, calculated to reach potential customers for
whom existing methods of paying for service do not suffice. As an
illustration, reference was made to the case of parents, who might
desire to provide their children with books of the stamps for use in
telegraphing home at specified intervals, while away at school. It was
pointed out that this would more effectively serve the needs of such
customers because of the likelihood of the diversion te unintended uses
of money which might be provided for such purposes. Another illus-
tration given was the convenience of providing such stamps for use by
friends of the purchaser when the advancing of money for the purpose
would be embarrassing. Moreover, it was suggested that the use of
stamps would be of considerable benefit to firms having traveling
representatives, thereby rendering charge accounts unnecessary, with
resulting economies to the respondent.

7. The respondent contends that its proposal does not constitute any
substantial departure from existing methods of handling charges, but
that it is merely a variation in the mechanics of collecting the same.
Since the stamps are available to the public generally and are to be sold
and redeemed always at par, it appears that the result will actually be
but. the converse of a credit transaction, the sale of the stamps being
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regarded as collection in advance for telegraph service, to be provided
in accordance with the customer’s convenience and needs, the stamps
merely serving as receipts for the prepayment. The legitimate use of
+this plan does not appear to be objectionable. Of course, there is the
possibility that use of the stamps may in practice produce complica-
tions which will unduly increase the regulatory burden, or be so readily
adaptable to abuse as to be objectionable for that reason. However,
such considerations are purely speculative at this stage and present a
separate problem which can be dealt with as experience may indicate.
If complete and accurate accounting records are maintained of all
transactions involving the use of stamps, regulatory difficulties should
not be appreciably increased.

8. Upon the record here made we are of the opinion, and so find, that
‘the proposed practice under the tariff regulation in issue is not unrea-
sonable, unreasonably discriminatory, preferential, prejudicial, or
«otherwise unlawful. However, in view of the fact that the regulation,
Aas stated, is not fully descriptive of the practice proposed thereunder,
it is essential that it be supplemented as hereinabove indicated.
Accordingly, upon the filing by the respondent of a supplemental tariff,
properly describing the proposed practices under the plan as set forth
sin the record, an order will be entered dismissing the proceeding.

8§F.C.C



Cannon System, Lid. 207

BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

‘Wasmineron, D. C.
In the Matter of
Caxvon System, Lp. (KIEV),
GreNDALE, CaLIF.
For Renewal of License,

Docxker No. 5786

Decided September 25, 1940

David H. Cannon and Reed E. Callister, Los Angeles, Calif., on
behalf of the applicant; P. W. Seward, Washington, D. C., on behalf
of the Commission.

DxoiszoN aND OrpER

This proceeding arose upon the designation for hearing on Octo-
ber 31, 1939, of the renewal application of KIEV, filed on May 22,
1989, by the licensee of that station, Cannon System, Ltd. The issues
set forth involved principally the program service of this station.

In its original application to the Federal Radio Commission for
a construction permit, Cannon System, Ltd., proposed a diversified
program service, including under the heading “Commercial pro-
grams”——entertainment, 45 percent ; educational, 10 percent; religious,
10 percent; fraternal, 5 percent; and under the heading “Sustaining
programs”—entertainment, 10 percent; agriculture, 20 percent. The
applicant further undertook “to avail itself in large part of the various
excellent talent proposed by residents of Glendale and its environs,
and proposes to furnish through the station the highest type of pro-
gram, both from an entertainment and educational viewpoint.” It
was also represented to the Radio Commission that the lack of a
broadcast station in Glendale at that time discriminated against “the
use of GHlendale’s excellent talent.”

At the hearing on this original application the applicant promised
“programs with an educa