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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of 1
PRESQUE ISLE BROADCASTING CO.,

.LJ7-OCTriv.T No. 5426ERIE, PA.
For Construction Permit.

January 26, 1940

George 0. Sutton and Arthur H. Schroeder for the applicant;
Paul M. Segal and George S. Smith, for Station W WSW; Horace
L. Lohnes and Maurice M. lansky for Stations WLEU and WJBK ;
Elmer W. Pratt and Joseph F. Pratt for the Cuyahoga Valley
Broadcasting Co.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

BINDINGS OF FACT

1. This proceeding arose upon an application for construction
permit filed by the Presque Isle Broadcasting Co., requesting author-
ity to construct a radiobroadcast station in the city of Erie, Pa., to
operate unlimited time on the frequency 1500 kilocycles with daytime
power of 250 watts and nighttime power of 100 watts. The Com-
mission was unable to determine from an examination of the appli-
cation that a grant thereof -would serve public interest, convenience
and necessity, and designated the matter for hearing before an exam-
iner. The hearing was held on February 24, 25, and 27, 1939. Later,
on the Commission's own motion, the matter was remanded to the
examiner for further hearing which was held on October 11, 1939.
Thereafter, proposed findings of fact and conclusions were filed
by the applicant and by the WLEU Broadcasting Corporation
(WLEU), and Walker & Downing Radio Corporation (WWSW),
respondents.

2. The population of the State of Pennsylvania is 9,631,350; that
of the city of Erie is 115,967; that of the metropolitan district is

x Petition for rehearing flied by WLEU Broadcasting Co. on April 2, 1940, denied on lune
26, 1940. See Decision and Order on Petition for Rehearing, S F. C. C. 5.

8 F. O. C. 8
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129,817; and that of Erie County (in which the city of Erie is
located) is 175,277 (1930 U. S. Population Census). Station WLEU
is the only broadcasting station which is located in Erie or which
renders primary service to the entire city. This station operates on
the frequency 1420 kilocycles with power of 250 watts, unlimited time.
During the day additional service which is satisfactory for portions
of the residential sections of the city is received from two other
stations, and during the same period some service of a satisfactory
character is available in portions of the surrounding rural areas from
nine additional stations.

3. Assuming that the site of the proposed station will be located
near the center of Erie, the populations within the various contours
of the proposed station are estimated as follows: Daytime, within
the 10 millivolt -per -meter contour, 110,170; within the 2 millivolt -
per -meter contour, 132,120; and within the 0.5 millivolt -per -meter
contour, 146,590; and nighttime, within the 10 millivolt -per -meter
contour, 89,960; and within the 2.5 millivolt -per -meter contour (to
which the station will be limited), 127,110. The proposed station
will deliver a signal of 25 millivolts per meter to the entire business
section of the city of Erie. During daytime hours of operation it
will serve 99.7 percent, and during nighttime hours 97.5 percent of
the total population within the metropolitan area of Erie.

4. The operation of the station proposed herein would not be ex-
pected to cause objectionable interference within the normally pro-
tected contours of any existing broadcasting stations or to the serv-
ices proposed in applications for broadcast facilities which were
pending before the Commission on the date on which the instant
application was designated for hearing.

CONCLUSXONS

1. The applicant is legally, technically, financially, and otherwise
qualified to construct and operate the proposed radiobroacicast
station.

2. The operation of the proposed station would not adversely
affect, by virtue of objectionable interference or otherwise, the service
of any existing broadcasting stations or the service proposed in
pertinent pending applications for broadcasting facilities.

3. The proposed program service is diversified and well-balanced
and is expected to render substantial benefits to the listeners in the
area to be served.

4. As above shown, only one broadcasting station, namely WLEU,
is now located in the city, of Erie. This station is, therefore, the
only radio facility available in Erie for the broadcasting of local

8 F. C. C.



Presque Isle Broadcasting Co. 5

programs and is the only medium in this city through which mer-
chants and commercial establishments may advertise their businesses
or products by means of radio broadcasting. A second broadcasting
station located in Erie would compete with Station WLEU for the
patronage of advertisers and for listening audiences. The competi-
tion between two local broadcasting stations would be expected to
result in improvements in the program service of each and corre-
sponding benefits would thus be received by members of the listening
public. It is apparent that such competition will promote the
public interest.

5. A grant of the application will serve public interest, conven-
ience and necessity.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the "Findings of Fact and.
Conclusions of the Commission" on March 13, 1940.

Decided June 25, 1940

DECISION AND ORDER ON PETITION ron REHEARING

On March 13, 1940, after a hearing, the Commission issued an
order granting the application of Presque Isle Broadcasting Co. for
construction permit to erect a new radiobroadcast station at Erie,
Pa., to operate on the frequency 1500 kilocycles with a power output
of 100 watts night, 250 watts local sunset, unlimited time, and.
adopted as final its proposed findings of fact and conclusions issued
January 25, 1940.

On April 2, 1940, WilsET3 Broadcasting Co., licensee of Station
WLEU, Erie, Pa., a party to the hearing before the Commission on
the above -entitled application, filed a petition for rehearing request-
ing us to reconsider our decision of March 13, 1940, granting the
Presque Isle Broadcasting Co. application and to deny the same, or
reopen the proceedings and order a rehearing of that application. On
April 11, 1940, Presque Isle Broadcasting Co, filed its opposition to
this petition for rehearing.

Station WLEU is authorized to use the frequency 1420 kilocycles
with 250 watts power, unlimited time. No question of electrical
interference is involved in this proceeding since the frequency used
by petitioner and that requested by the applicant are sufficiently sep-
arated so that both may be used in the same locality without either
causing electrical interference to the other.

Petitioner urges as error that we have not made findings of fact
upon all of the issues set forth in our notice of hearing on the appli-
cation of Presque Isle Broadcasting Co.

8 P. CI. 0.
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The Communications Act of 1934 (sec. 309 (a)) provides that if,
upon examination of any application for a station license, the Com-
mission shall determine that public interest, convenience, or necessity
will be served thereby, it shall authorize the issuance thereof in
accordance with said finding. If, however, upon such examination,
the Commission cannot so determine, this section of the act requires
us to notify the applicant thereof, fix and give notice of a time and
place for hearing, and afford such applicant an opportunity to be
heard. Had we been able to determine from an examination of the
Presque Isle Broadcasting Co. application that the granting there-
of would serve public interest, convenience, or necessity, we would
have granted the same without a hearing. Not being able so to find,
the application was duly heard upon specified issues. The Communi-
cations Act of 1934 does not require us to make findings on any par-
ticular issues when we grant an application after a hearing any more
than it does in a case where we grant an application without a
hearing. It is sufficient in our opinion that the Commission determine
that public interest, convenience, or necessity would be served by
the granting of the license.

Petitioner further contends that the Conunfssion erred in failing
to make findings to support the conclusions that applicant is legally,
technically, financially, and otherwise qualified to construct and op-
erate the proposed station; that the operation of the station will not
adversely affect the service of any existing stations or service pro-
posed in pending applications; that the proposed program service
is diversified and well-balanced and is expected to render substantial
benefits to the listeners in the area to be served; that the competition
between two local broadcasting stations would be expected to result
in improvements to the program service of each station and benefits
to the listening public; and that a grant of the application will serve
public interest, convenience and necessity.

The following facts appear in the record amply supporting the
Commission's conclusions:

1. Applicant, Presque Isle Broadcasting Co., is a corporation. All
of its officers, directors, and stockholders are citizens of the United
States. The corporation is capitalized for $25,000, consisting of 250
shares of stock of the par value of $100 each, of which 90 shares
have been issued and 280 shares have been subscribed for as follows:
Jacob A. Young, 102 shares; William P. Seawall 108 shares; Gerald
P. O'Connor, 25 shares. Mr. Young has a net worth of $59,069.94.,
Mr. Sengel's net worth is $60300, and Mr. O'Cionum's net worth is

772.
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2. The balance sheet of the applicant corporation as of February
6, 1939, shows total assets of $25,000, consisting of $6,381 cash; un-
paid balance on capital stock subscriptions, $17,350; organization
expenses are listed at $1,268.90. Subsequent to the date of this bal-
ance sheet, the corporation borrowed $8,000 on a 6 percent 90 -day
note, which increased the cash on hand to $14,381.10 and created a
current liability of $8,000.

3. The estimated cost of the proposed station is $16,635, estimated
yearly expenses of operation are $24,967, and tentative contracts in
the amount of $24,761.56 have been signed by advertisers.

4. The population of Erie, Pa., is 115,967 and that of Erie County,
in which the city of Erie is located, 175,277, according to the 1930
United States Census. According to the Federal Census statistics
in 1933, the annual retail sales in the city of Erie totaled $27,813,000
and those in Erie County totaled $35,517,000; during the same year,
annual wholesale sales in the city of Erie totaled $13,824,000 and
those in Erie County totaled $14,856,000. For the same period, serv-
ice, amusements, and hotel receipts in the city of Erie totaled $2,919,-
000, while those in Erie County totaled $3,470,000. It is estimated
that this city handles approximately 2 million tons of coal per year.

(5) Station WLEU is the only broadcast station in Erie, or which
renders primary service to the entire city. This station is affiliated.
with the Blue Network of the National Broadcasting Co. and devotes
approximately 40 percent of its time to such network programs.
Although Station WLEU does broadcast a number of local programs
(including those of some of the organizations to which the Presque
Isle Broadcasting Co. will extend its facilities), the applicant's pro-
posed Program service includes ,certain of these programs on a reg-
ular or more frequent basis, and other local programs will be
broadcast by the applicant which are not now available to the com-
munity. The applicant proposes to render a diversified program
service, local in character, which includes, among other things,
religious, educational, civic, governmental, and other public service
programs, news and weather reports, entertainment features, agri-
cultural subjects, and dramatic presentations. All sustaining pro-
grams will be broadcast free of charge.

6. There are 75 churches, 25 charitable organizations, 30 educational
institutions, and more than 100 civic end similar social organizations
located in Erie. Potential sources of talent and other program
material include the Erie Conservatory of Music, with 350 pupils;
the Erie Symphony Orchestra, a local musicians' union composed
of 320 members; a local dramatic society; and members of the teach-
ing staff and student body of the Erie Center of the University of
Pittsburgh.

8 F. C. 0.
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Petitioner urges that the following language in the decision of
the Supreme Court in Federal Communications Commission v. San-
ders Brothers Radio Station, 309 U. S. 470 (Mar. 25, 1940), requires
us to reconsider our decision and reopen the proceedings to consider
the effect of the proposed competition on the public :

This is not to say that the question of competition between a proposed station
and one operating under an existing license is to be entirely disregarded by
the Commission, and, indeed, the Commission's practice shows that it does not
disregard that question. It may have a vital and important bearing upon the
ability of the applicant adequately to serve his public; it may indicate that
both stations-the existing and the proposed-will go under, with the result
that a portion of the listening public will be left without adequate service; it
may indicate that, by a division of the field, both stations will be compelled to
render inadequate service. * * *

We believe petitioner has misconstrued the opinion of the Supreme
Court and the language quoted above in urging that the Commission
should make findings on the effect of the proposed competition be-
tween the new station and petitioner's station. The Supreme Court
has made it perfectly clear that "Congress intended to leave competi-
tion in the field of broadcasting where it found it" and to permit
"a licensee to survive or succumb according to his ability to make his
programs attractive to the public." A licensee is not entitled to be
protected from competition and the Commission is under no duty to
make findings on the effect of such competition on the licensee. If,
however, the financial qualification of the applicant depends on his
ability to compete for business with the existing licensee, the question
of the effect of competition on the applicant is an important fact
to be considered by the Commission in determining whether the ap-
plicant is financially qualified, for the statute requires an applicant
to be financially qualified to operate a station. The two illustrations
given by the Court are both instances where the financial qualifica-
tion of an applicant is involved. for if as a result of prospective
competition a new station would not be able to render adequate serv-
ice, or both the existing and the new station could not survive, it
is obvious that the applicant would not be financially qualified within
the meaning of the statute. There is manifestly a vital distinction
between the situation where an applicant is not financially qualified,
either because of competition or otherwise, and the case where the
applicant is financially and otherwise qualified but where the erect
of granting his application will be to .drive au existing station out of
business due to increased competition..

The statutory requirement that an applictuat be financially qualified
to operate a station makes relevant in some ,cases the effect which the
competition of the existing licensee will have on the applicant for

8F'.ti0.
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where the applicant's financial qualification depends on his ability
to compete successfully for business with the other licensees, the Com-
mission cannot grant him a license unless he can show that he can
derive sufficient revenue from operation to make him financially quali-
fied. In the case at bar the petitioner does not allege that the appli-
cant is not financially qualified in all respects but, in effect, is
complaining of the competitive effect which applicant's successful
operation of its new station will have on petitioner. The statute,
however, does not require the Commission to consider the effect which
the competition of the new station will have on the existing station,
for by hypothesis the existing licensee was financially qualified when
the license was granted to him and the statute makes his success or
failure in the broadcasting business depend solely on "his ability to
make his programs attractive to the public." The Supreme Court
guarded against the possibility of its opinion being construed as
requiring the Commission ever to consider the effect which the com-
petition of a new station would have on the existing licensee, by
adding the following language immediately after the portion of the
opinion quoted above :

These matters, however, are distinct from the consideration that, if a license
be granted, competition between the licensee and any other existing station
may cause economic loss to the latter. If such economic loss were a valid
reason for refusing a license this would mean that the Commission's function
is to grant a monopoly in the field of broadcasting, a result which the act itself
expressly negatives, which Congress would not have contemplated without
granting the Commission power of control over the rates, programs, and other
activities of the business of broadcasting.

It is inescapable that the intent of Congress would be completely
nullified and the Supreme Court's declaration concerning the desir-
able effects of competition would be rendered entirely meaningless
if the Commission were required to deny to a new station permis-
sion to enter the field merely because it would adversely affect the
ability of an existing station to continue to serve the public. It is
a direct contradiction of the proposition that free competition is the
basic principle of the American system of broadcasting to contend
that the Commission is under a duty to consider the effect which
competition may have upon the ability of an existing licensee to
continue to serve the public. It is implicit in the idea of free com-
petition that public interest cannot possibly be adversely affected by
the failure of an existing station to survive due to increased com-
petition, because this result cannot follow unless the new station's
competitive efforts enable it to render a superior public service. In
other words, under the statute, competition which an applicant has
to face may be important because his financial qualifications may

8 P. C. C.
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depend on it; but the effect of competition with which an existing
licensee is confronted as a result of the operation of a new station
need not be considered by the Commission under the statute because
whatever that effect may be, it is only the end -product which a
system of free competition is designed to produce.

There is nothing in the record to indicate that the operation of the
applicant's station in Erie will deprive petitioner's station WLEU
of any advertising revenue which it now receives, nor is there any
evidence upon which we could properly base a finding that our grant
of the application of Presque Isle Broadcasting Co. will result in
depriving the listening public of any service which it now receives.
On the contrary, the record supports our finding that a grant of the
instant application would serve public interest, convenience, and
necessity, because the listening public would have the benefit of im-
proved service, and a wider choice of programs.

As we said in the Spartantbary Advertising Co. ease, supra: * * * In the
radio broadcast field public interest, convenience, and necessity is served, not
by the establishment and protection of monopolies, but by the widest possible
utilization of broadcast facilities. Competition between stations in the same
community inures to the public good because only by attracting and holding
listeners can a broadcast station successfully compete for advertisers. Com-
petition for advertisers, which means competition for listeners, necessarily
results in rivalry between stations to broadcast programs calculated to attract
and hold listeners, which results in the improvement of the quality of their
program service. This is the essence of the American system of broad-
casting. * * *

Therefore, it is ordered, this 95th day of June 1940, that said
petition be, and it is hereby, denied.

8 11'. C. C.



Mackay Radio & Telegraph Co., Inc.

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
MAciKAT RADIO 1 & Turl'arGRAPII CO., INC.
(DELAWARE)

For Modification of Fixed Public Serv-
DocitET Nos. 4396,ice Licenses of Point -to -Point Tele-

. 4397, 4398, 4399.graph Stations WJD, WD, WMK, 1
and WID at Brentwood, N. Y., to add
Rome, Italy, as a primary point of
communication.

11

Decided March 13, 1940

Howard L. Kern and John H. Wharton on behalf of Mackay
Radio & Telegraph Co., Inc., The Commercial Cable Co., and Pos-
tal Telegraph -Cable Co.; Chadbourne, Wallace, Parke & Whiteside
by Stannard Dunn on behalf of Alfred E. Smith and George S.
Gibbs, trustees of Postal Telegraph -Cable Co., intervenors; Manton.
Davie, Frank W. Wozencraft, and Cheater H. Wiggin on. behalf of
R. C. A. Communications, Inc.; Ralph H. Kimball on behalf of
Western Union Telegraph Co.; James A. Kennedy and Annie Perry
Neal on behalf of the Federal Communications Commission.

FmorNos or F.h.orr, CONOLITSIONS OF Tat COMMISSION, AND ORDER

BY THE COMMISSION (WALKER AND TROMPSON, COMMISSIONERS, DIS-
SENTING; CASE AND PAYNE, COMMISSIONERS, NOT PARTICIPATING)

FINDINGS OF FACT

These proceedings arose upon applications of Mackay Radio &
Telegraph Co., Inc. (Delaware), filed May 4, 1936, for modification
of fixed public service licenses of point-to-point telegraph stations
WJD, WDU, WMK, and WID at Brentwood, N. Y., to add Rome,
Italy, as a primary point of communication. The Commission, being
unable to determine from an examination of the applications that
the granting thereof would serve public interest, convenience, or
necessity, designated them for public hearing in accordance with

lApplicant's request for rehearing denied by the Commission on May 7, 1940.
8 F. O.0.
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the provisions of section 309 (a) of the Communications Act of 1934.
Notice of the time and place of hearing and of the issues involved

was served upon the applicant and upon the International Telephone
and Telegraph Corporation, Postal Telegraph -Cable Co., Commer-
cial Cable Co., All America Cables, Inc., Commercial Pacific Cable
Co., Cuban All America Cables, Inc., The Western Union Tele-
graph Co., The French Telegraph Cable Company, R. C. A. Com-
munications, Inc., Press Wireless, Inc., and Globe Wireless, Ltd.
The applications were heard before an examiner from June 21
through July 2, 1937, at which time the applicant and parties in
interest appeared and submitted evidence.

The examiner submitted his report (II -31) on February 28, 1938,.
recommending that the applications be denied. Exceptions to the
report and a request for oral argument were filed by the applicant,
and oral argument was had before the Commission on June 2, 1938.

The issue is whether, under the facts presented, public interest,
convenience, or necessity would be served by granting the modifica-
tion of licenses requested. The applications under consideration
involve merely the addition of a new primary point of communica-
tion for licenses now outstanding and there is, therefore, no question
as to the qualifications of the applicant.

Mackay Radio & Telegraph Co., Inc., (Delaware), the applicant
herein, is a common carrier of telegraph communications incorporated
under the laws of Delaware and engaged in domestic and foreign radio-
telegraph service. At present the applicant does not handle traffic
between the United States and Italy and its proposal is to establish
a direct high-speed radiotelegraph circuit between the two countries
in competition with the carriers now in the field. The station in
Italy with which it proposes to communicate is operated by an
Italian company known as Italo Radio, which company is also the
correspondent of R. C. A. Communications, Inc. (hereinafter referred
to as RCAC).

There are now four carriers offering a general public telegraph
service between the United States and Italy. The only direct cir-
cuit is that of RCAC, which company in conjunction with halo
Radio offers a radiotelegraph service between New York and Rome.
That direct radiotelegraph circuit is operated by means of both long
and short wave transmitters. During the period April 1, 1938, to
March 31, 1937, its maximum speed of transmission eastward was
90 words per minute on high frequency and 35 words per minute on
low frequency although the average operating speed was only 28
words per minute on high frequency and 10 words per minute on
lbw frequency. In the westward direction, its maximum transmis-
sion speed was 100 words per minute on high frequency and 80
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words per minute on low frequency, as contrasted with an average
operating speed on high frequency of 25 words per minute, and on
low frequency 12 words per minute. RCAC is equipped to transmit
and receive messages to and from Italy, respectively, as fast as its.
correspondent in Italy can receive and transmit them.

There are three cable companies offering service between the United
States and Italy. The Western Union Telegraph Co. (hereinafter
referred to as Western Union) and the Commercial Cable Co. (here-
inafter referred to as Commercial Cable) operate cables between the
United States and the Azores where they connect with a cable of the
Italian cable company, Italcable, which is operated between the.
Azores and Italy. The combined operating speed of the Western
Union cables is approximately 110 words per minute in each direction..
Commercial Cable uses one channel for its Italian traffic with an
operating speed of about 40 words per minute in each direction and
could use two additional channels with a combined operating speed
of approximately 70 words per minute in each direction if traffic
demanded additional capacity. Italcable operates a two -channel cable,
between the Azores and Italy with a speed of 53 words per minute
in each direction. Cable messages on these circuits require a manual
relay at the Azores, and the through transmission speed between the
United States and Italy is limited to the capacity of the cable be-
tween Italy and the Azores. The French Telegraph Cable Co. (here-
inafter referred to as French Cable) has cables from New York to.
Paris at which point messages to Italy are transferred to radio
circuits between Paris and Italy. Its cable capacity for Italian traffic.
is 15 to 20 words per minute and the capacities of the radio circuits
beyond Paris vary from 75 to 125 words per minute.

In addition to these normal routes used for the handling of Italian
traffic, there are' alternate routes of the various carriers which might
be used, some of which are circuitous and none of which are as direct
as the normal routes. It does not appear that many of the alternate
routes would be economically satisfactory for use over a long period,
although some of the alternate cable routes were in use prior to the
installation of the Italian cable and a witness for Western Union
testified that they would be economically feasible.

The amount of telegraph traffic between the United States and
Italy has decreased consistently from a peak of 14,245,985 words hr
1929 to a low of 8,131,770 words in 1936. During the perind from
April 1, 1936 to March 31, 1937, the total traffic handled between the
two countries was 8,297,451 words or a daily average of approxi-
mately 27,658 words. Of that traffic about 161/2 percent was within
the urgent and ordinary classifications and could be handled by any

8 F. 0. C.
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of the American carriers so far as their facilities extend in a very
short period of time.

The average daily traffic eastbound could be transmitted on the
RCAC circuit alone at an average speed of 28 words per minute in
about 10 hours, and the westbound traffic at an average speed of 25
words per minute in a little more than 7 hours. The available
capacity of the RCAC circuit is, of course, substantially greater than
the average operating speed used in handling the existing traffic of
that carrier. The daily eastbound traffic could be handled by the
American cable carriers on the channels assigned to the Italian traffic,
so far as their facilities extend, in less than 2 hours a day, and the
same traffic on the cables of Italcable from the Azores to Italy would
require less than 53/2 hours. Westbound, the average daily traffic
would require approximately 33/2 hours on the cables of Italcable and
from the Azores to the United States could be handled in about 1%
hours. It is apparent, therefore, that the existing facilities are ample
to adequately handle the available volume of traffic between the
United States and Italy.

The actual speed of service in the case of either radio or cable is
dependent upon the handling by the respective Italian correspondents.
There is evidence that delays of from 9 to 62 minutes occur on traffic
from Italy via Commercial Cable and there is delay of about 2
minutes due to the relay at the Azores on Commercial Cable east-
bound messages. The indication is, however, that the delay on west-
bound messages occurs largely while the messages are in the hands
of the Italian company or the Italian landline system and are not
attributable to the handling by the American cable companies. No
accurate estimate of transmission delays and operating speeds can be
made in the absence of evidence as to the speed of handling at the
Italian end of the circuits. Studies introduced by RCAC show an
average transmission time of 14.9 minutes for full rate ordinary
traffic eastward and 86.6 minutes westward. It appears that delivery
of a message from any point in Italy to the United States requires
from 25 to 85 minutes from the time of filing on the Western Union
circuits, as an average on traffic of all classes. There has been no
complaint from the telegraph using public as to the service available
over the existing systems. The record does not show that the maxi-
mum delay of traffic at peak hours is such as to detract from the
quality of the service offered.

The applicant, with little expense, amid make available sufficient
facilities to institute the service intended. It appears that the equip-
ment and the frequencies with which the( proposed circuit would be
established are adequate to offer a stilizfactory service. It further
appears that the Italian correspondent is equipped to handle the *p-
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plicant's traffic. Both of the American radiotelegraph carriers, how-
ever, would operate with the same station of the same correspondent.
There is no evidence that the foreign correspondent would provide
facilities permitting simultaneous operation with competing Ameri-
can circuits, and it is expected that the service from Italy to the
United States would be by means of a forked circuit operated on the
same transmitters of Italo Radio. The Italo Radio circuit is already
forked to other countries and the applicant proposes to fork its
circuit to Rome with its circuits to Vienna and Budapest. A forked
circuit is a circuit operated simultaneously to two or more points of
communication, usually in different countries. When traffic is being
transmitted to one of the points on the forked circuit, no traffic can be
handled to the other points on the circuit at the same time. There-
fore, a forked circuit is not as efficient from a service standpoint as
is a circuit operated to a single point. Each additional point to
which the circuit is forked further reduces the service efficiency of
the circuit. Moreover, where a circuit is forked for two carriers at
the same locality, each must maintain its receiving station in readi-
ness at all times and thereby is forced to receive transmissions not
intended for it.

There is little basis upon which to contrast the service of the
existing and proposed radiotelegraph circuits in view of the fact that
both would operate with the same facilities of the same correspondent,
although testimony indicates that the existing direct radio service
would be more continuous than that of the applicant, due to the use
of both long wave and short wave by RCAC, as opposed to the use
of short wave only by the applicant. The applicant believes, how-
ever, that its direct circuit would be superior to the indirect circuits
of the cable companies. Messages handled -via the facilities of the
American cable companies require manual relay at the Azores, and in
some instances a further relay at Malaga, Spain. They are, there-
fore, indirect in both operation and communication.

Direct circuits are unquestionably of value in making available
continuous and efficient service and in minimizing loss of time and
danger of error. Circuits communicating directly with the country
of destination have the further advantage of eliminating to a large
extent potential administrative or political action by intervening
countries through whose territory indirect circuits pass. Were there
no further consideration, it could be concluded that the desirable
situation would be to have all' circuits direct, both from an operating
and a communication standpoint. However, the growth of both
cable and radio has been such that there are in existence many cir-
cuits which are indirect in either service or communication, or both.

8F.t.a.
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Cost factors and the efficient utilization of existing plant require
consideration in the regulation of communications systems serving
the public, particularly when it is the duty of the Commission to
maintain reasonable rates. Furthermore, the Commission believes
that, insofar as economic stability permits, both cable and radio are
desirable for the maintenance of continuous and reliable service be-
tween the United States and foreign countries, both media of com-
munication having certain definite physical advantages and
disadvantages.

It is sufficient to say in the present case that, although the cable
circuits are indirect, the record does not show that the service of the
cable companies is in any respect inadequate for traffic of the nature
of that available, or inferior to that of the existing direct radio-
telegraph circuit. Nor does it appear that the proposed service of
the applicant would, in fact, be superior to that of the existing
competing companies.

Reference has been made hereinabove to the fact that the existing
direct radiotelegraph carrier is equipped to transmit messages to
Italy as rapidly as Italo Radio can receive them, and to receive
messages from Italy as rapidly as Italo Radio can transmit them.
It is understood that the foreign correspondent does not. intend to
increase its present equipment for purposes of handling the traffic
of the applicant. In the absence of added equipment at the foreign
terminal, there is no indication that the national defense would be
enhanced by the proposed operation. It was testified on behalf of
the respondent RCAC, that, in the event of urgent need for addi-
tional facilities as in the case of interruption to the cables, it could
have many additional circuits in operation within a day. The exist-
ing fixed public press circuits of Press Wireless, Inc., between the
United States and Italy, although at present used exclusively for
press traffic, could be operated in the general public service if needed
for purposes of national defense. In addition to the normal routes
of the cable companies there are a number of alternate cable routes
which might be used for Italian traffic. The record indicates that
the applicant itself could open circuits to Rome within a short period
of time. It appears, therefore, that even under the stress of ab-
normal conditions there would be little difficulty in maintaining an
adequate service for the use of the public and the needs of the national
defense.

The Italian correspondent of the American cable companies is
Italcable, a cable company subsidized by the Italian Government and
operating internationally. This company owns and controls halo
Radio whitth operates radiotelegraph cirenits between Italy and for-
eign points. These associated companies handle all of the interns -
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tional cable and radiotelegraph communications of Italy. Italo
Radio is the correspondent of RCAC, and is the proposed corre-
spondent of the applicant. The domestic land line system in Italy
is a government monopoly under the jurisdiction of the Italian Post
Office. Under present practice all unrouted telegraph traffic from
Italy to the United States is sent via the facilities of Italcable,
which company has leased landlines between Rome and other com-
mercial centers in Italy.

Service between the American cable companies and Italcable is
carried on pursuant to the terms of a contract between the three
companies frequently referred to as the "Tripartite Agreement."
Under this contract the American companies transfer to Italcable at
the Azores all cable traffic filed with them or their connecting com-
panies destined to Italy. In return, Italcable transfers to Western
Union and Commercial Cable all traffic specifically routed via their -
respective lines, and in addition the same proportion of each class of
westbound traffic, unrouted or routed via Italcable destined to North
America, as the total eastbound traffic handed to that company by
each of the American cable companies bears to the combined east-
bound traffic of both of the American cable carriers.

A contract between RCAC and Italo Radio sets forth the condi-
tions under which radiotelegraph communication between the two
companies is maintained. That agreement provides that RCAC shall
transmit over the circuit operated by the two companies all traffic.
within its control destined to Italy or intended for transit through
Italy unless otherwise routed by the sender, and reciprocally that
Italo Radio shall transmit over that circuit all traffic within its.
control destined to the United States or intended for transit through
the United. States unless otherwise routed by the senders

The proposed service of the applicant is to be controlled by an/
agreement entered into between the applicant and Italo Radio to.
become operative 30 days after approval by the Governments of the
United States and Italy. Under the provisions of this contract then
applicant is to transmit over the proposed circuit all traffic under
its control addressed to Italy or for transit through Italy. In ad-
dition, the applicant agrees to transmit via the proposed circuit all
traffic within its control destined to Albania, Bulgaria, Egypt, Greece,
Palestine, Roumania, Syria, Turkey, and Yugoslavia (hereinafter re-
ferred to as the nine hinterland countries), so long as the applicant
does not operate direct circuits to those countries, and provided that
the rates payable for forwarding beyond Italy are not in excess of
those obtainable by the applicant on another route. In return, Italo.
Radio agrees to note the Mackay via, "Via Italo-Mackay Radio",,
on all traffic received from the applicant addressed to or beyond,
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18 Federal Communications Commission Reports

Italy, and to transmit via the proposed circuit all traffic specifically
routed via that circuit destined to North and Central America, the
West Indies, and certain countries in northern South America.

The contract between Italo Radio and the applicant provides for
the same division of tolls now in effect between the foreign corre-
spondent and RCAC, namely, that the transmitting station shall
retain 60 percent and the receiving station 40 percent of the toll re-
maining after terminal taxes and other outpayments have been de-
ducted. The balance accruing to the American radiotelegraph
carriers, after computations in accordance with the contracts and
foreign exchange adjustments, would be approximately 7 cents per
full rate ordinary word eastward as opposed to a balance of approx-
imately 3 cents for the American cable carriers. Similarly, in the
westward direction, the radiotelegraph carriers would receive ap-
proximately 191/2 cents per full rate ordinary word and the cable
carriers approximately 22 cents. Eastbound traffic diverted to the
proposed circuit from the cables would, therefore, obtain approxi-
mately 4 cents more per word for the applicant than it now does
for the cable companies while westbound traffic would produce about
21/2 cents less per word for the applicant than the cable companies
now receive for it. Traffic diverted from the existing direct radio-
telegraph circuit to the proposed direct radiotelegraph circuit would
not alter the total revenue accruing to the American communications
system as a whole.

The annual volume of telegraph traffic between the United States
and Italy and the revenue derived therefrom rose from a total of
4,233,298 words and $618,867 revenue in 1921 to a high point of
14,245,985 words and $946,802 revenue in 1929. Since that year both
the traffic volume and revenue have steadily decreased from year to
year, with the exception of the year 1935 during which there was a
slight increase over the year 1934. The total volume of traffic during
1986 was 8,131,770 words producing a revenue of $444,811, which is
the smallest amount of revenue from Italian traffic of the American
carriers between the years 1920 and 1986. The record does not pro-
vide any basis upon which a substantial increase in this volume of
traffic or revenue may be anticipated.

The applicant estimates that during the first year of operation the
proposed circuit can be expected to handle approximately 180,600
words from the United States to Italy and 81,900 words in the re-
verse direction, which traffic would be expected to produce about
$49,000 eastward and POO westward. These estimates were based

the experience of the applicant and its affiliated company,
oGxnm&cial Cable, and observation of Italian tae ° and trade

conditions generally.
8 P. O. 0.
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The source of the anticipated traffic does not clearly appear. In
accordance with the terms of the "Tripartite Agreement" the facil-
ities of Commercial Cable will remain the normal route for traffic
filed with that company as well as for all unrouted traffic received
by it from its affiliated companies. The applicant, therefore, would
obtain only such eastward traffic as is filed with it or filed with a
connecting carrier specifically routed via the applicant's proposed
circuit.

Witnesses for the applicant expressed the view that new traffic
could be developed through increased competitive efforts and that
the stimulus of added competition in itself might increase communi-
cation business between the two countries generally. The possibility
that methods of canvassing and other means of developing traffic had
not been fully developed was suggested by the applicant, but exam-
ination of the witnesses of all parties to the proceeding shows that
the existing companies operating between this country and Italy make
use of every known device to develop that traffic, including the
methods which the applicant suggests might be used to develop new
traffic. Judging from the low percentage of the total business handled
by the existing direct radio circuits the applicant concluded that
RCAC has not adequately developed potential radio traffic. The
record shows, however, that the situation between the two countries
is highly competitive, and indicates that the failure of RCAC to
handle a larger percentage of the existing traffic is due to the con-
tractual relationship between the American cable companies and
Italcable, Italcable's control over Italo Radio, and the practice of the
Italian Administration of sending all unrouted telegraph traffic by
cable, rather than due to any 10r.1r of competitive effort on the part
of the present direct r adiotelegraph carrier.

It is possible that some new traffic might be developed by the pro-
posed circuit. It is undoubtedly true, however, that a large part of
the traffic would be secured through diversion froth the other car-
riers. In connection with the 180,600 words estimated eastward, the
President of the applicant testified that he assumed that traffic was
now probably divided among the different companies. In the absence
of any appreciable amount of new traffic, of course, the business of the
applicant would necessarily come principally through reallocation.
Witnesses for the respondents RCAC and Western Union expressed
the view that diversion from the existing carriers in the field. would,
in fact, be the source of traffic for the new circuit.

There can be no doubt that diversion of traffic from the existing
carriers would decrease their revenues. During the years 1934-36
the revenue from Italian traffic of Western Union constituted approx-
imately 3.9 percent of its total international revenue; that of Com-

8 yit O 0.



20 Federal Communications Commission Reports

mercial Cable approximately 4 percent of its total international
revenue; and that of BOAC about 1 percent of its total international
revenue. Although the record does not show that a partial diversion
of the Italian traffic of any of the carriers would seriously impair
its ability to serve the public or to continue as a competing factor
in the Italian field, it is apparent that the traffic of those companies
would be affected. Witnesses for the respondents testified that under
existing conditions a decrease in their revenues would impair their

toability serve the public. Similar reallocations of traffic and revenue
in respect to a number of countries which the applicant has indicated
a desire to serve might well detract from the service of the other
carriers individually or as a whole.

The Commission does not believe that a resulting diversion of
traffic from existing carriers to a now carrier, in itself, determines
whether operation of a new circuit would serve the public interest,
convenience, or necessity. It is important to consider, however, the
effect of such a reallocation. Traffic and revenue available for the
American carriers must determine to a large extent the desirability of
competition as to any foreign country. If the traffic and revenue are
sufficient to support the entry of a new carrier, and to justify addi-
tional competition, sound communication policy would usually indi-
cate that additional competition should be fostered. On the other
hand, if there is a small amount of traffic and revenue involved, and if
the needs of the public are being satisfactorily met, the entrance of
additional competition into that field may adversely affect the ability
of all of the companies to. serve the public. It must be borne in mind
that the preservation of existing facilities which are satisfactorily
serving the public is of primary importance, and that to intensify a
highly competitive situation, not justified by the traffic and revenue
available, may be economically disastrous to the American communi-
cations system as a whole. The question is not whether added com-
petition would benefit or harm a particular carrier, but rather what
would be its effect upon the service to the public.

The record before the Commission does not justify a finding that
the applicant would be, able 4 develop any substantial amount of
new business; nor does it show that the reallocation of the existing
tra o or the increased competition would confer any benefits upon the
public generally unless it harangued that the, creation of additional
competitive facilities, in itself, is a public benefit.

The applicant intends to offer the sates claws !of service sa are
now available over exiting circuits at, the leo* eatec , It. done not
propose to offer new classes of ,eerie,. ear dessit" appear that Abe
applicant has considered a reduction,cf rntes.,,I$4souggestad,that the
effect of the added competition -would be-telitanne ,ond
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the applicant contends that the stimulus to be found therein might
achieve that effect. The respondents feel, however, that the diversion
of traffic from the carriers now in the field would result in. those
carriers obtaining less revenue and would consequently tend to delay
the time when a reduction in rates might be possible.

It is true, as applicant points out, that there is but one direct
radiotelegraph carrier offering a general public service between the
United States and Italy. It is also true, however, that there are two
American cable carriers operating between the two countries and
competing effectively against the radiotelegraph carrier for the same
telegraph traffic of the same telegraph -using public. During the
year 1936 Western Union handled 57.5 percent of the total word
traffic between the United States and Italy, and received 54.4 percent
of the total revenue from such traffic. Commercial Cable handled
32 percent of the traffic and received 36.7 percent of the revenue; and
RCAC handled 10.2 percent of the traffic and received 8.5 percent
of the revenue. During the years from 1920 through 1936 the same
highly competitive situation is shown, Western Union having handled
56.6 percent of the traffic and having received 65 percent of the rev-
enue; Commercial Cable having 30.5 percent of the traffic and 22.9
percent of the revenue; and RCAC having 12.3 percent of the traffic
and 10.6 percent of the revenue. These figures as well as the testi-
mony of witnesses on behalf of all parties show the existence of
intense competition for Italian traffic between the three American
telegraph carriers now in the field.

The Commission is of the opinion that, in considering the element
of competition as it may apply to an application for new facilities for
international communication, it is essential to take into account
competition between all media of rapid communication rather than
considering separately the several individual methods by which
communication is maintained. That view was suggested by the
Commission in Mackay Radio and Telegraph, Co., Inc. (Delaware),
2 F. C. C. 592, and was approved by the United States Court of
Appeals for the District of Columbia, upon appeal from that decision,
in Mackay Radio. & Telegraph. Ca., Inc. v. Federal Commumication8
Comassion, 97 F. (2d) 641. There is no sound basis before this
Commission upon which it can be determined that telegraph by
cable and by radio are not in. fact competing services in the inter-
national telegraph field.

The record shows that during the years 1935 and 19843 the cable
carriers operating between this country and foreign points handled
68.5 percent of the total international telegraph traffic on a message
basis and received 72.8 percent of the revenue from such traffic,
while the radiotelegraph carriers handled 81,5 percent of the traffic

8A'.0.0.
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and received 27.2 percent of the revenue. It is clear, therefore, that
cable carriers and radiotelegraph carriers do compete with each other
for the same traffic of the same telegraph -using public, and it is also
evident that such competition is continuous and intense in the inter-
national picture generally.

In addition to the Italian traffic which the applicant estimates it
would receive from the operation of the proposed circuit, it anticipates
that it would obtain 72,240 words from the United States through
Italy to the nine hinterland countries to which reference has been
made, and that it would secure 32,760 words from those countries to
the United States. The contract between Italo Radio and the appli-
cant estimates a monthly average of 700 messages from the United
States to the hinterland countries and provides that Italo Radio
may at any time shut down the circuit on 3 months' advance notice
should that average monthly traffic be less than 700 telegrams during
any period of 6 months.

During the month of March 1937 the total traffic from the United
States to the hinterland countries described, via all routes, was 8,505
messages and during the same period the westbound traffic totaled
7,604 messages. Of the eastbound traffic the applicant handled 352
messages and its affiliated company, Commercial Cable, handled 2,198.
In order to maintain the prescribed average monthly traffic, therefore,
the applicant must develop approximately twice the amount of traffic
to those countries it now obtains. A witness for Commercial Cable
testified, however, that it would divert a sufficient amount of traffic
from its lines to the applicant's circuit to enable the applicant to
meet its obligation in this respect, in the event that the traffic de-
veloped is not sufficient.

The situation presented by this contractual provision governing
the routing of transit traffic to the nine hinterland countries is un-
usual in that the necessary outpayments on this routing would result
in the applicant handling the eastward traffic to several countries at
a substantial loss to itself. On eastward traffic to Albania the appli-
cant would: receive 6.64 cents per full rate ordinary word; to Bul-
garia, 5.98 cents; to Roumania, 5.98 cents; to Greece, 7.98 cents; to
Turkey, 8.48 rents; to Yugoslavia, 7.9 cents. On traffic to Egypt the
applicant would lose 10.28 cents; to Palestine it would lose 18.08
cents; and on traffic to Syria, it would lose 18.08 cents. Traffic to
the hinterland countries diverted from Commercial Cable to the
applicant would result in the system of which these companies are
a part receiving revenue of from 8 to It cents lees per full rate
binary word than the same traffic would return to the system via
CCsceneecial Cable. The applicant contends, however, that such
losses would be compensated for by the increased amount of return

8 V. 0. a.
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traffic from those points which would be obtained by the new circuit.
The record does not support this contention.

The applicant expresses the view that any small sacrifice in rev-
enue resulting from a diversion of the hinterland traffic to it from
Commercial Cable is justified and would, in fact, be relatively unim-
portant in comparison to the advantages the applicant's system as a
whole could derive from the proposed circuit. It considers the
proposed circuit essential to itself and to its affiliated companies, in
order that the applicant and the system of which it is a part may
continue to serve the public as competing factors in international
communications.

The Mackay Radio and Telegraph Companies of Delaware and
California, operated together, have radio circuits between the
United States and points in Asia, the Pacific Islands, Europe, the
West Indies, Central and South America. These radio companies
received 2.9 percent of the total revenue from international telegraph
traffic of the American carriers during 1936. Commercial Cable, an
affiliated cable company, operates cables between the United States
and Europe and received 18.3 percent of the 1936 revenue. Another
affiliated cable company, The Commercial Pacific Cable Co., operates
a cable between the United States, the Pacific Islands, and Asia, and
during 1936 received 3.5 percent of the total international revenue.
A parent corporation, "The Mackay Companies," owns either di-
rectly or indirectly the Mackay radio companies, Commercial Cable,
and the Postal Telegraph land -line system. It also has a 25 percent
interest in the Commercial Pacific Cable Co. It is, in turn, owned
by the Postal Telegraph and Cable Corporation, legal control of
which is in the hands of trustees, it being the subject of reorganiza-
tion proceedings under section 77-B ,of the Bankruptcy Act. All of
the common stock of the Postal Telegraph and Cable Corporation is
owned by the International Telephone' and Telegraph Corporation,
which also owns All America Cable, Inc., a company operating
cables between the United States and points in the West Indies,
Central, and South America. This company received 19.4 percent
of the total revenue from international telegraph traffic of the
American carriers during 1936.

The operating companies referred to are operated as a coordinated
communications system and are advertised as "The International
System." The companies comprising this system handled 38 per-
cent of the total international telegraph traffic to and from the
United States during 1936 and received approximately 44 percent
of the revenue from such traffic. It must be concluded that the
record does not support the position of the applicant that the pro-
posed circuit is necessary to the continued public service of that
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system. In respect to the Italian traffic alone it has been noted here-
inabove that Commercial Cable during 1936 handled 32 percent of
the total traffic between the United States and Italy and received
36./ percent of the revenue from such traffic.

In respect to the applicant itself, the proposed circuit would un-
doubtedly be of value in its endeavor to extend its radiotelegraph
system between the United States and Europe. Witnesses for the
applicant testified that in their opinion a denial of the present appli-
cations would endanger the investment of Mackay in its radio-
telegraph service. It appears, however, that during the period
immediately prior to the hearing in this matter the applicant had
been operating its radiotelegraph system at a profit, and the record
does not show that the proposed circuit is necessary to the continued
existence and public service of the applicant as a competing factor in
international communications.

CONCLIDISIONS

Upon careful consideration of the facts presented in this proceed-
ing, the Commission concludes that the existing cable and radio-
telegraph facilities between the United States and Italy are adequate
to handle the existing traffic and any increase in the traffic between
the two countries that can reasonably be anticipated. The applicant
does not propose to lower the existing rates or to offer new classes
of service, but proposes to render a service similar to that now avail-
able to the public over existing routes. There has been no complaint
from. the public as to the service now available to it by means of
existing systems. It does not appear that the proposed service of
the applicant would be superior to the service of the existing car-
riers, or that the effect of the proposed operation would be to im-
prove the existing service. Nor does it appear that the needs of
the national defense would be better met by the addition of the
proposed circuit. The record does not provide any sound basis upon
which it may be determined that any substantial increase in the
traffic between the United States and Italy will occur through the
proposed operation or that the added facilities will create new traffic.
The traffic and revenue secured by the applicant would for the most
part come through diversion from and at the expense of the carriers
now in the field. There is at the present time keen competition for
the Italian traffic betty en American carriers. The traffic and rev-
enue available do not justify intensifying the existing competitive
situation or the resulting reallocation in view of the other facts of
this case. Under the provilionta of the' agreement between the ap-
plicant and its foreign correspondent, tragic frosa the United States
to Egypt, Palestine, and Syria, handled via the proposed circuit,

8 111'. O. O.
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would be carried by the applicant at a substantial loss to itself, and
traffic to all of the hinterland countries referred to hereinabove
would produce less revenue for the applicant's system than the same
traffic would produce if handled via the facilities of the Commercial
Cable Company. The proposed circuit has not been shown to be
necessary to the continued existence and public service of the appli-
cant or its affiliated companies as competing factors in international
communications.

In the light of the foregoing facts and of the entire record in this
proceeding, the Commission concludes that public interest, conven-
ience, or necessity will not be served by the granting of these
applications.

ORDER

It is ordered that the applications of Mackay Radio and Telegraph
Company, Inc. (Delaware), for modification of the fixed public
service licenses of point-to-point telegraph stations WJD, WDII,
WMK, and WID, to add Rome, Italy, as a primary point of communi-
cation be, and they are hereby, denied.

8 P. 0. 0.



26 Federal Communications Commission, Reports

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
SALT RIVER VALLEY BRO.ADCASTING
CO.,
PHOENIX, Arm.

For Modification of License.

Doclirr No. 5054

September 16, 1939

Philip G. Loucks and Arthur W. Scharfeld on behalf of the ap-
plicant; Louis G. Caldwell, Reed T. Rollo, and Donald C. Beelar,
and Ben S. Fisher and John. W. Kendall on behalf of Station KOAC;
and John W. Guider, Duke M. Patrick and Karl A. Smith on behalf
of Station KFYR.

PROPOSED FINDINGS or FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FAOT

1. This proceeding arose upon the application of the Salt River
Valley Broadcasting Co., licensee of Station KOY, Phoenix, Arizona,
for modification of license to change the frequency assignment of
Station KOY, which is licensed for operation with 1 kilowatt power,
from 1390 to 550 kilocycles. Not being satisfied from examination
of the application that the granting thereof would serve public in-
terest, convenience and necessity, the Commission designated the
matter for hearing. The hearing was held April 20, 1938, pursuant
to the notice thereof which was served upon the applicant and upon
licensees of stations licensed to operate on the frequency of 550
kilocycles as respondents. Thereafter, the examiner who conducted
the hearing submitted a report with a recommendation that the ap-
plication be granted. Exceptions and a request for oral argument
were filed in behalf of Oregon State Agricultural College (KOAC),
a respondent. Oral argument was heard November 10, 1988. A
petition of the respondent filed November 18, 1988, to reopen the
hearing was denied December 12, 1988, but later upon further con-
sideration the order of December 12, 1988, was set aside and the hear -

3 See Opinion and Final Order of the Commission, 8 F. C. C. 29,
s r. 0. 0.
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ing reopened. Upon consideration of a motion of the applicant for
clarification of issues and the statement of counsel for respondent
that it desired to be heard only upon the issues relating to interfer-
ence, together with the extent of, and effect upon, the service area of
Station KOAC, the Commission ordered that the further hearing be
limited to the third issue of the original notice, which was to deter-
mine whether the interests of Stations KOAC and KTSA may, be
adversely affected by reason of interference.

2. The Salt River Valley Broadcasting Co., Inc., applicant herein,
is duly licensed to operate Station KOY. It has invested in excess
of $86,000 in reconstruction of KOY since acquiring the station in_
November 1936, and is qualified to make such changes and improve-
ments as may be necessary for operation of the station under a
license with the modification in terms requested in the instant
application.

3. Phoenix, Arizona, the city in which applicant's station is located
and the center of the area served by it, has a population of 48,118.
It is the capital and largest city of the State. The surrounding area
has extensive agricultural resources which contribute to packing,
trade, and shipping activities of the city. The latest available sta-
tistics of business in Phoenix show 1,033 retail stores having annual
sales of approximately $35,000,000 and 201 wholesale establishments
with annual sales of approximately $46,900,000.

4. The only radiobroadcast service of primary signal quality
available in the community or its surrounding area is that provided
by applicant's Station KOY and Station KTAR, both of which
operate with 1 kilowatt power. Station KOY is affiliated with the
network of the Columbia Broadcasting System and KTAR with the
National Broadcasting Co. In this. preiceeding the licensee of KOY
seeks a change from the relatively high frequency of 1390 to 550
kilocycles in order to improve its signal strength in its present service
area and extend its service to outlying areas. This change to 550 kilo-
cycles would give Station KOY a frequency comparable in transmis-
sion characteristics to that of Station STAR, which is licensed to
operate on the frequency of 620 kilocycles.

5. The programs of KOY, which are on the air 17y2 hours each
weekday and 16 hours on Sundays,' include material from the Colum-
bia NetWork and World Transcription Library Service, together
with entertainment, news and educational materials from local
sources. Approximately one-third of the station's time is commercial
and the balance sustaining: Gross income from operation forI
month prior to the hearing was $9,855.99, and cost of operation wa6
$8,258.00; leaving a net profit of $579.98.

S F. C. C.
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6. Examination of the evidence regarding the probable effect of
operation of Station KOY upon the frequency of 550 kilocycles
shows that this change would improve the signal of the station in the
areas which it now serves and that the service of the station would
be extended to an area substantially larger than that now served.

7. The nighttime service of the station would be extended from an
area of 3,000 square miles, defined by its 1.0 millivolt -per -meter
field strength contour, to an area of 8,225 square miles, which would
be included within its 1.75 millivolt -per -meter field strength contour.
The rural population included within its present service area is
30,100 as against, a rural population of 70,900 included within the
projected new service area. The urban population served in either
case would be 55,500.

8. The daytime service area of KOY would be enlarged by the
proposed change approximately 300 percent, and this extension of
service would include an area having a population approximately
190 percent greater than that within the present service area of the
station.

9. Operation of Station KOY upon the frequency of 550 kilocycles,
as proposed herein, will not result in an increase of objectionable
interference to the service of Station KOAC. Such interference to
the signal of KOAC as might be received from KOY would not
extend within the limits of interference caused by the operation of
Station KFYR, 1,100 miles distant. The latter station has a 704 -foot
vertical radiator capable of providing a radiating efficiency equal to
225 millivolts per meter at 1 mile for 1 kilowatt.

10. The proposed change in the frequency assignment of KOY
would not cause an increase in interference to KTSA, that station
being located nearer to KSD, St. Louis, than to KOY and being
subject to interference restricting its service to areas within any
limitation it might otherwise receive from KOY.

11. There is a pending application for 5 kilowatts power nighttime
upon the frequency of 550 kilocycles, filed by the licensee of Station
r4F,Y:13- The evidence in this record with respect to interference
problems relating to that application and the instant application is
adequate to show the probable result of the granting of either or
both applications., Exsuninatiqn of this evidence shows no substan-
tial conflict between the applications. Since the KFYli, applica-
tion is the only appl.icat,ion now pending which appeared to be in
conflict, when the; inst.s.4! ce Ina ,heard,, then i ,no ,neceesity for
deferring action in, thia,gase4n_seconlaeas with the aastounceraent
of July 5, 1989, 4;.?'7,

,t;?* 1,- 4
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CONCLUSIONS

1. The granting of the instant application would improve the
signal strength of Station KOY in areas now served by the station
and extend its service to a substantially larger area and greater
population than that now served by the station.

2. Operation of Station KOY under the proposed. new conditions
would not cause an increase in objectionable interference within
existing good service areas of any other station or stations.

3. The granting of the application would serve public interest,
convenience and necessity.

The proposed findings of fact and conclusions of the Commission
were adopted as the "Findings of Fact and Conclusions of the Com-
mission" on March 14, 1940.

March 14, 1940

OPINION AND FINAL ORDER 2

BY THE COMMISSION (CASE AND PAYNE, COMMISSIONERS, NOT PARTICI-
PATING) :

This proceeding arose upon the application of the Salt River
Valley Broadcasting Co., licensee of Station KOY, Phoenix, Arizona,
for modification of license to change that station's frequency assign-
ment from 1390 to 550 kilocycles, the authorized power to remain at
1 kilowatt. Not being satisfied from an examination of the applica-
tion that the granting thereof would serve public interest, conveni-
ence or necessity, the Commission designated the matter for hearing.
The hearing was held on April 20, 1938, pursuant to the notice
thereof which was served upon the applicant and upon licensees of
stations licensed to operate on the frequency of 550 kilocycles as
respondents. Thereafter, the examiner who cox ducted:4e; hearing
submitted a report with a recommendation that the application be
granted. Exceptions and a request for oral argument were filed in
behalf of Oregon State Agricultural College (KOAC), a respondent.
Oral argument was heard November 10, 1938. A petition of the
same respondent filed November 18, 1938 to reopen the hearing was
denied December 12, 1938, but later, upon further consideration, the
order of December 12, 1938 was set aside and the hearing reopened.
Upon consideration of a motion of the applicant for clarification of
issues and the statement of counsel for the respondent that it de-
sired to be heard only upon the issues relating to interference, to-

* Petition for rehearing and Twiteest for special relief filed by Oregon State Airleonorai
Coinage (SOAC) dismissed bq the Commission on June 4, 1940.
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gether with the extent of, and effect upon, the service area of Station
KOAC, the Commission ordered that the further hearing be limited
to the third issue of the original notice, which was to determine
whether the interests of Stations KOAC and KTSA. might be ad-
versely affected by reason of interference. The further hearing was
held beginning May 12, 1939. Thereafter proposed findings were
filed by the applicant and by the Oregon State Agricultural College.
The Commission on September 16, 1939, issued proposed findings of
fact and conclusions looking toward the granting of the application.
Exceptions thereto were filed on behalf of Oregon State Agricultural
College, and at its request oral argument was held on November 2,
1939.

A careful review of the exceptions filed by the intervener and of
the contentions of any merit made in the briefs and upon the oral
argument reveals that the only issue remaining for our consideration
is that of interference to nighttime service and that this issue resolves
itself solely into questions of fact.

Counsel for Station KOAC urge that if the application is granted,
the increase in night coverage of KOY will be confined to but n small
area because it will be limited by KTSA to its 3.24 millivolt-per-
tneter contour, and that Station KOAC will be restricted by KOY in
its nighttime service to the 3.5 millivolt -per -meter contour and thus
deprived of 70 percent of its listeners. It is further argued that
Station KOAC now renders interference -free service beyond its 2
millivolt -per -meter contour and that in view of its status as an edu-
cational State-owned, noncommercial station it should not have its
present service area reduced by a grant of the application. The
conclusion is put forward, therefore, that the proposed findings on
the interference to KOAC and KOY are not warranted by the evi-
dence and that the application should be denied.

It is admitted that the daytime coverage of the applicant station
will be greatly enlarged by granting its request, and it is also con-
ceded that some enlargement of night service will result. In view of
these facts, without inquiring further into the extent of the latter
enlaigeseint, it is seen that the argument on behalf of the Oregon
State Agricultural College must fall unless the facts show that
there will he some additional curtailment of its station's service. In
dur view of the case, the security of the intervener's position depends,
therefore, upon the validity of proposed finding number nine, which
was worded as follows;

Operation of Station kot rtvcriietiCy of 1560 kilocycle's, as proposed
herein, will not result in a.0 ixtorease ot,,obJeotionable interference to the service
of Station KOAO. Such interforenee to the *cal of KOAC) as nsiglit be re-
ceived from ROY would not extend within the Limits of interference caused

SF.C.C.
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by the operation of Station KFYR, 1,100 miles distant. The latter station
has a 704 -foot vertical radiator capable of providing a radiating efficiency equal
to 225 millivolts per meter at 1 mile for 1 kilowatt.

In the course of the two hearings the testimony of six engineers
was offered on the two questions covered by this finding. Their
estimates of the interference which would be caused by KOY to
KOAC varied considerably, ranging from the 3.52 millivolt -per -
meter contour to the .69 millivolt -per -meter contour. A similar
conflict appears in the evidence of the present interference -free
service area of KOAC. At both hearings Commission engineers,
relying on the second hour curve in the Commission's allocation
survey data, testified that the limitation to KOAC caused by KOY
operating as proposed would be in the -vicinity of the 1 millivolt -
per -meter contour and that this was no greater than KOAC was
now restricted. It is urged that such testimony must be disregarded
in the face of different results based upon recorded measurements
offered in evidence by witnesses for the intervener tending to show
that a greater limitation would result.

The Commission's present Standards of Good Engineering Prac-
tice (effective August 1, 1939) deal explicitly with the point raised
by the intervener. They provide as follows :

The existence or absence of objectionable interference from stations on the
same or adjacent channels shall be determined by one of the following methods:

(a) By actual measurements made according to the method hereafter
described; or, in the absence of such measurements:

(b) By reference to the propagation curves in Figures 1 and 2, or
(c) By reference to the distance tables set forth in tables VI, -VII, and VIII.
The existence or absence of objectionable interference may be proved by

field intensity measurements or recordings made with suitable apparatus, duly
calibrated. * * *

These curves are based op extensive measurements of the sky wave pro-
duced by broadcasting stations and shall be considered as accurate in all cases
unless proof to the contrary is supplied. Such proof Must be based on field
intensity measurements taken in accordance with requirements set out in Annex
III and must show what condition prevails that causes the signal to depart
from the average.

Annex III sets out in detail the conditions considered essential to
accuracy, including methods and scope of data. While the formal
adoption of these Standards and their official effective date is rela-
tively recent, the policy expressed in them is of some years' standing
and has been made clear to the broadcasting industry and particu-
larly to its technical experts.

The Commission's curves are based upon averages arrived at by
careful actual measurement of a great number of signals in all por-

8 P. C. C.
4626515-43-vol. 8-4
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tions of the country and over a long period of time. Their accuracy
as reflecting the average situation has been confirmed many times
and now is well established. Even more important, although based
on averages, their applicability in specific cases has rarely been op-
posed, in view of the diverse conditions (e. 9. seasons, sun spot
cycles) taken into account in the figures on which they are based,
which conditions are not reflected in a limited set of measurements.
Enough has been said to indicate the basis for declining to accept
results inconsistent with the curves unless scrupulous attention is
given to employing accurate methods of measurement and to obtain-
ing sufficient data upon which to base a conclusion. Under this
criterion the engineering evidence offered by the intervener in regard
to the question of interference has been found wanting.

One of the intervener's witnesses testified that KOAC would be
limited "at least" to its 3.52 millivolt -per -meter contour. The evi-
dence shows, however, and we find, that the methods of measure-
ment employed by this witness were not in accordance with accept-
able engineering practice and further that there is grave doubt about
the accuracy of the calibration of the instruments used. Two other
engineers testified for the intervener by deposition. Their testimony
shows, however, that neither had collected enough data to support
adequately the conclusions reached. It is not without significance
that one of these expressed the opinion that the limitation on KOAC
would be at the 2.4 millivolt -per -meter contour, which limitation
would not exceed that specified for stations of this class in the Com-
mission's Rules and Regulations. Stations in this category are
normally protected to the 2.6 millivolt -per -meter contour. The
theoretical separation required by the Standards for this class of
operation is '736 miles. The actual distance here involved is 977
miles. Under all the circumstances, as between the intervener's evi-
dence and the average curve, the latter must be accepted. Further-
more, the evidence based on the curve is supported by the testimony
of an engineering witness for the applicant who testified that the
interference line would be approximately the 0.99 millivolt -per -meter
contour. We conclude, therefore, that finding No. 9 must stand.

If, in the actual operation of KOY, objectionable interference
should' develop as to the present service area of KOAC, the Com-
mission will enter an order requiring appropriate protection.

These conclusions make it unnecessary to eonsidsre the other con-
tentions made. The exceptions are overruled, and the proposed
findings of fact and conclusions immteteusd.a

s r. ci,
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ORDER

The Commission having considered the entire record in the light
of its Proposed Findings of Fact and Conclusions, the exceptions
filed on behalf of the Oregon State Agricultural College and the
exceptions and oral argument on behalf of the applicant and the
Oregon State Agricultural College, and being fully advised in the
premises;

It is ordered that the proposed findings of fact and conclusions
of the Commission dated September 16, 1939, be, and the same are
hereby made final; and

It is further ordered that the application be, and it is hereby,
granted.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
REVOCATION OF STATION LICENSE OF STATION

WSAL,
SALISBURY, MD.

DOCKTT No. 5795

February 15, 1940
William L. Marburg, Jr., on behalf of the respondent; George R.

Porter, on behalf of the Commission.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. The Commission issued its Order on the 24th day of October,
1939, effective at 3 a. in., E. S. T., November 13, 1939, revoking the
license of Frank M. Stearns to operate Broadcast Station wakri,
Salisbury, Md. Thereupon, Frank M. Stearns requested a hearing in
accordance with the provisions of section 312 (a) of the Communica-
tions Act of 1934 and section 1.401 of the Commission's Rules of
Practice and Procedure. The Commission, by Order issued on the
14th day of November, 1939, designated Commissioner Thad H.
Brown to conduct a hearing upon the revocation order, and author-
ized Commissioner Brown to fix the time and place thereof. By
order of the designated Commissioner, dated December 5,, 1939,
hearings were held commencing on the 18th day of December, 1939,
at the offices of the Federal Communications Commission in Wash-
ington, D. C. These hearings continued through December 21, 1939,
and were resumed on the 3rd, 4th, 11th, 12th and 18th of January,
1940, and adjourned on January 22, 1940.

2. The order of revocation contained a statement of the grounds
and reasons for such proposed revocation, including the following:
That-
Frank M. Stearns in the original application for construction permit and sta-
tion license, and at the heating thereon, made false and fraudulent statements
and representations, and failed to make full Alerioeure to the Commission, con-
cerning the financing of station co action, the equipment to be used therein,
and the ownership, management, and control thereof, in violation of the previ-
sions of the Communications Act of 1984, as amended, and the Rnlee and
Regulations of the Commission * * *.

See Final Order of the CorneaIseton, 8 F. C. C. 87.
8 F. C. C.
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3. Frank M. Stearns originally applied January 18, 1937, for a
construction permit for a radiobroadcast station to be situated in the
city of Salisbury, Md. This application was subscribed and sworn
to before a notary of the District of Columbia by the applicant.
Relying upon the information submitted in the application and upon
his sworn testimony submitted at a hearing upon the application
held April 26, 1937, the application was granted (4 F. C. C. 389,
July 2, 1937). The call letters WSAL were assigned and a license
issued on January 13, 1938. The station is at present operating
pending final order of the Commission in the instant proceedings.

4. The original application for a construction permit for a new
station in Salisbury, sworn to by Frank M. Stearns, stated that
Frank M. Stearns, a resident of Salisbury, Md., was to be the owner
of the proposed station, that he had ten thousand dollars in cash
with no liabilities and that applicant proposed to use certain equip-
ment, a description of which was on file with the Commission. At
the hearing the applicant therein submitted, by way of exhibit, his
financial statement, as follows :

Cash (Union Trust)
Cash (in trust under contract for this specific purpose and

no other)

$300

10,000
Cash (American Security & Trust) 1, 300
Cash (Perpetual Building & Loan) 500
Mortgage, 8 percent 4, 500
Stock, B & L 1, 400
Stock, 33 & L 40

18, 040

In addition an exhibit was submitted, being a copy of an agree-
ment dated April 24, 1937, which according to its terms indicated that
said Stearns had deposited with one 'Glenn D. Gillett, a radio en-
gineer, $10,000 in cash to be held in trust for the purpose of con-
structing the proposed station. This item is referred to in the
financial statement (supra) where it appears as item 2.

5. The Commission now finds that Frank M. Stearns did not have
$10,000 in cash with no liabilities as sworn to in his original appli-
cation; nor, at the time his financial statement and subsequent testi-
mony was submitted at the hearing did he have $1,300 in the
American Security and Trust Co.; nor $500 in the Perpetual
Building and Loan; nor $10,000 cash of his deposited in trust; nor
any interest in a mortgage for $4,500 at 8 percent; nor stock valued
at $1,400. The applicant did have stock valued at $40 and a share in
a joint account of $300. Frank M. Stearns further at that hearing
testified that his attorney and engineer had already been paid for
their services. The Commission finds that neither the engineer nor

8 F. C. C.
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the attorney had been paid. The attorney's fees were not paid until
around September 1939 and the engineer was not paid.

6. Station WSAL has been operating in Salisbury, Md., since
January 1938. It has provided entertainment for the listeners in
the area served. It has cooperated with officers of the municipality
and the various civic, religious, and fraternal organizations. Time
has been furnished free of charge for safety, fire prevention, Boy
Scout, high school, local history, and other programs of civic and
educational nature.

7. The order of revocation entered by the Commission on October
24 and hereinabove referred to also set forth as a reason for such
order "that rights granted to the said Frank M. Stearns in and by
the terms of said station license have, without the consent in writing
of this Commission, been by him transferred, assigned or otherwise
disposed of in violation of the provisions of said license and contrary
to the terms of section 310 (b) of the Communications Act of 1934 as
amended." Considerable evidence was produced in this record in.
eluding two contracts and chattel mortgages, each of the latter in
the amount of $25,000, entered into between the licensee and one
Glenn D. Gillett, and involving the question of control. Incidents
were brought out wherein said Gillett did exercise a degree of super-
vision and control over the station's operation.

However, in our view of this case it becomes unnecessary to pass
upon the question of law raised by the evidence relative to the ques-
tion of control. Where, as here, a license is obtained as a direct
result of false statements and representations under oath, involving
among other things an applicant's financial responsibility, and made
to the Commission in the application itself as well as in the evidence
submitted at public hearing in support thereof, the Commission has
only one course of action and that is to make final its order of revoca-
tion upon that ground alone. The Commission is specifically em-
powered by section 312 (a) to revoke a license "for false statements
either in the application or in the statement of fact which may be
required by section 808 hereof or because of conditions revealed by
such statements of fact as may be required from time to time which
would warrant the Commission in refusing to grant a license on an
original application." If the real facts had been known to the Corn.
mission with respect to applicant's finances the Commission could
not have legally authorized the issuance of a license to an applicant
who at best had available to him not to exceed $840. (See secs. $08
(b) and 319 (a), Communications Act of 1984, as amended.)

Any contention that satisfactory service has been rendered and
that the community in question would be 'without service in the future

ar. 0, a



Revocation of Station License of Station WSAL 37

is not controlling in this case. However important the present serv-
ice is, the Commission cannot escape the responsibility fixed by stat-
ute to ascertain the qualifications of applicants by considering
truthful statements and to act accordingly in the granting or refusal
of licenses. In requiring that applicants for licenses be found
legally, technically, financially and otherwise qualified, Congress
recognized that communities will be better served by those who
truthfully show themselves to be qualified in all such respects than
by persons who are willing to be used as mere figureheads for others
who for reasons best known to themselves desire to conceal their
interest.

CONCLUSIONS

1. The applicant for a permit to construct and operate Broadcast
Station WSAL made false statements under oath both in the original
application and at the hearing thereon. Many of such statements
involve matters of fact concerning the applicant's financial qualifica-
tions which, if the truth had been revealed, would have shown ap-
plicant not financially qualified and would have compelled the
Commission to refuse to grant the license upon the original applica-
tion (secs. 312 (a), 308 (b) and 319 (a), Communications Act of
1934, as amended).

2. The revocation order heretofore entered in this matter on the
24th day of October, 1939, should be affirmed.

Decided March 28, 1940

ORDER

The Federal Communications Commission, sitting in general ses-
sion on the 28th day of March 1940, and having under consideration
the proceedings relative to its order entered October 24, 1989, effec-
tive at 8 a. m., E. S. T., November 13, 1939, revoking the license of
Frank M. Stearns to operate radiobroadcast station WSAL, Salis-
bury Md.; and

It appearing that the proposed findings of fact and conclusions
of the Commission made and entered herein, and finding that the
said order of revocation should be affirmed, may not fully and ade-
quately reflect certain pertinent facts and circumstances surrounding
the application for construction permit to establish the station in
question; and

It appearing from respondent's exceptions to the proposed find-
ings of fact and conclusions of the Commission, and from oral argu-
ment thereon presented March 28, 1940, that it would be appropriate

MCC.
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for the Commission in its final order herein to make additional and
supplemental findings in the matter;

Now, therefore, it is ordered that the said proposed findings of
fact in this matter be, and they are hereby, supplemented in the
following particulars :

In the preparation, filing and prosecution of his application for
construction permit to establish this station, respondent herein was
entirely unfamiliar with the procedure and requirements of the Com-
mission. It was due to the suggestion, and in fact the solicitation,
of his counsel that respondent submitted the application to the Com-
mission, (a) having first notified counsel that he did not have the
funds with which to undertake the construction necessary, and (b)
having received definite assurance that cash in the amount of $10,000
would be made available to him for the purpose. The application
itself was prepared in the office of counsel and executed by respondent
without full knowledge of the true import of the information sup-
plied the Commission therein. The testimony given at the hearing
by respondent, for the most part, conformed to a statement of ques-
tions and answers prepared by counsel.

While respondent did not personally have the $10,000 trust deposit
shown in his financial statement, his wife did possess the majority
of the remaining items of cash and securities, so that as to such
remaining items he may be said to have held a color of interest.

Since the $10,000 item was deposited in the special account of
respondent's engineer, under the provisions of the contract of April
24, 1937, such engineer could have looked to the account for payment
of any engineering fees.

Accordingly, it is ordered that the proposed findings as herein
supplemented and modified, be, and the same are hereby, adopted as
the findings and conclusions of the Commission, and that

The order aforementioned, dated October 4, 1939, revoking the
license of Radio Station WSAL, be, and the same is hereby, affirmed
and made final, effective at 3 a. m., E. S. T., on the 31st day, of
March, 1940.

8 F. O. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.
In the Matter of 1

WOOL,
COLUMBUS, OHIO.

For Construction Permit.

Decided March 29, 1940

Fug No. B2-P-2508

DECISION AND ORDER ON PETITION FOR REHEARING

On October 10, 1939, the Commission granted without hearing the
application of WCOL, Inc., Columbus, Ohio, for construction per-
mit to use the frequency 1200 kilocycles and increase power from
100 to 250 watts, unlimited time. WOOL now operates on. 1210
kilocycles with 100 watts power, unlimited time.

On October 30, 1939, the Scripps -Howard Radio, Inc., licensee
of Station WCPO, filed a petition for hearing or rehearing request-
ing the Commission to set aside its action of October 10, 1939, and
designate the application of Station WOOL for hearing.

Operating on the frequency 1210 kilocycles in the State of Ohio at
the present time in addition to Station WOOL are WHIZ, Zanes-
ville, 53 miles from Columbus, using 100 watts power, unlimited
time; WLOK, Lima, 79 miles from Columbus, using 100 watts power
daytime only; and WJW, Akron, 109 miles from Columbus, with
250 watts power, unlimited time. Concurrently with its grant of the
WOOL application the Commission granted WHIZ authority to in-
crease power to 250 watts, contingent upon the change of frequency
of WOOL to 1200 kilocycles. Station WLOK has an application
pending to increase power to 250 watts and operate unlimited time.

Already assigned to the frequency of 1200 kilocycles in the State
of Ohio are Stations WTOL, Toledo, Ohio, 120 miles from Colum-
bus, recently granted an increase in power to 250 watts, unlimited
time; WHBC, Canton, Ohio, 102 miles from Columbus, using 250

Petition for rehearing died by Scripps -Howard Radio, Inc. (WCPO) on June 22, 1940,
directed to the granting of the station license, denied on July 19, 1040. See Decision
And Order on Petition for Rehearing, 8 W. C. C. 178.

Appeal from the grant of the construction permit died by Scripps -Howard Radio, Inc., on
'April 11, 1940, in the United States Court of Appeals for the District of Columbia.

8 P. 0. 0,
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watts power, unlimited time, and WCPO, Cincinnati, 100 miles from
Columbus, using 250 watts, unlimited time.

The petition alleges, among other things, that at the present tune
the closest nighttime station to WCPO on the 1200 -kilocycle fre-
quency is 155 miles away and uses 100 watts power : that the action
of the Commission with regard to WCOL authorizes the use of 250
watts power by a station 98 miles away; that the required separa-
tion to preserve the service area of WCPO is in excess of 244 miles
for operation by the interfering station using power of 100 watts
and this would be substantially greater with a power of 250 watts;
and that the operation of WCOL during evening hours as author-
ized by the Commission will, therefore, result in real, substantial, and
destructive interference throughout a large portion of the present
coverage area of Station WCPO and in all directions from its trans-
mitter; that (upon information and belief) "according to standards
for the measurement of interference during daytime hours as pro-
mulgated by the Commission, the operation of WCOL as proposed
will result in destructive interference over a substantial portion of
the coverage area of WCPO, particularly in the direction of Colum-
bus and the present coverage area through which such destructive
interference will take place will be more than 500 square miles with
the complete loss of WCPO's listening audience in that area"; that
by reason of the interference above described, petitioner will be
deprived of revenues, its competitive position impaired and the area
from which it may draw program talent and program material
materially reduced; that Station WCPO will be placed in a position
where during evening hours it will not adequately cover the metro-
politan district of Cincinnati; that the action of the Commission
in granting the application of WCOL adversely affects it without
notice or hearing and without any advice to it as to the contentions
of WCOL, and the comparative claims of WCOL to the enlargement
-of its coverage at the expense of the listening audience of WCPO.

Station WCPO, operating on 1200 kilocycles, is classified by the
Commistien as a local or class IV station. The Commission's Stand-
ards of Good Rue/leering Practice concerning Standard Broadcast
Stations contemplate that 'the nighttime service area of a class IV
station extends to the 4 millivolt -per -tatter ground . wave contour
(which contour in this case will not extend beyond a few miles from
the transmitter of WCPO), and to the 0.5 millivolt -per -meter ground -
wave contour during daytime hours (which contour will extend
:approximately 27 miles from the transmitter). On such local chan-
nels the separation between stations operating on the same frequenccy
which will ordinarily be required is the distance necessary in order

8 E O. O.
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to permit satisfactory daytime service to be rendered. This is due
to the fact that the phenomena of sky wave transmission are such that
the interference at night from a station occurs with maximum inten-
sity at distances of 200 to 400 miles from the transmitter, and a much
lesser amount of interference will result at shorter distances. With
'WOOL operating as at present or as proposed, the sky wave inter-
ference would be expected to delineate the extent of the interference -
free service of WCPO at night originates with stations at
considerably greater distances from Cincinnati than Columbus, and,
therefore, the operation of WCOL as proposed will not result in
any appreciable increase in the interference to WCPO at night.

Station WCPO renders an intermittent service beyond its 4 milli -
alt -per -meter contour at night and its 0.5 millivolt -per -meter

contour during the day. At night some interference may result to
the intermittent service area of WCPO. During the daytime, inter-
ference will occur to the intermittent service of Station WCPO,
and some interference, as hereinafter set forth, will occur also within
its primary service area, as a result of the operation of WOOL as
proposed. Under the Commission's Standards, interference in the
intermittent service area of a class IV station caused by the operation
of a proposed station does not necessarily preclude the establishment
of such proposed station. One of the requisites to a determination
that the establishment of a proposed station causing such interference
is not in the public interest, convenience or necessity is a slowing
that 90 percent of the population to which the existing station.
renders such intermittent service does not receive primary service
from any other station rendering the same general program service.
Such a state of facts is not present in this case. The records of the
Commission indicate that the area wherein WOPO renders inter-
mittent service already receives primary service from Stations W.LW,
WCKY, WKRC, and WSAI. Petitioner's contentions that "the
operation of WCOL during evening hours as authorized by the Com-
mission will * * * result in real, substantial and destructive
interference throughout a large portion of the present coverage area
of Station WCPO and in all directions from its transmitter"; that
'"Station WCPO will be placed in a position where during evening
hours it will not adequately cover the metropolitan district of Cin-
cinnati," and that "the operation of WOOL as proposed will result in
destructive interference over a substantial portion of the coverage
area of WCPO, particularly in the direction of Columbus, and the
present coverage area through which such destructive interference
will take place will be more than 500 square miles with the complete
Joss of WCPO's listening audience in that area" are without merit,

&P. O. O.
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Petitioner's allegations that the grant of increased power to WCOL
adversely affects its interests on an economic basis and that because
of a reduction in its service area there will be a reduction in the area
from which it may draw talent and program material are mere con-
clusions which are unsupported by any allegation of facts from which
such conclusions might reasonably be drawn. It does not follow
from the fact petitioner's service area will be somewhat restricted
that the increase in power to WCOL would result in such a diminu-
tion of petitioner's revenues as to seriously impair or destroy its
ability to continue operation of Station WCPO in the public interest.
Nor does it follow from this fact that its ability to procure talent
and program material will be affected. The restriction of its present
service area does not preclude petitioner from drawing its talent and
program material from the same sources as heretofore.

As to petitioner's contention that it is adversely affected "without
any notice to it or hearing and without any advice to it as to the
contentions of WCOL, the comparative claims of WCOL to the en-
largement of its coverage at the expense of the listening audience of
WCPO, and other material factors affecting the public interest and
WCPO," the Communications Act of 1934 requires the Commission
to give notice and an opportunity to be heard only to an applicant
prior to denial of his application. There is no requirement in the
act for notice and an opportunity to be heard to others before the
Commission may grant an application for construction permit. If
the Commission can determine after an examination of an application
and all other relevant data that a grant thereof would serve public
interest, convenience, and necessity, it is its duty under the act to
grant the application (sec. 309 (a)). In the instant case, the Com-
mission was able to determine from its examination of the WCOL
application that the granting thereof would serve public interest,
'convenience, and necessity, and it, therefore, complied with its stat-
utory duty in granting the same.

Petitioner insists, however, that the grant constitutes a modifica-
tin or revocation in part of its license because part of the area in
which it now renders service will be curtailed, and that the Commis-
sion has no power to do this without giving it notice in writing of
such proposed action and the grounds or reasons therefor, together
with a reasonable opportunity to show cause why such an order of
modification or revocation should not issue. Petitioner's contention
appears to be based upon a claim that the Act or its license confers
upon it a right to serve a particular number of listeners within a,
specified geographical area. The act is devoid of any suggestion of
Such a right, and the petitioner's license contains no provision er-

a F. a O
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pressly or impliedly authorizing petitioner to serve any particular
portion of the listening public. The petitioner's license merely
authorizes it to operate transmitting equipment on a specified fre-
quency, power and hours of operation. Consequently, it can hardly
be successfully contended that the grant of an application the effect
of which may be a restriction of petitioner's service area constitutes
a modification or partial revocation of petitioner's license. Further-
more, petitioner can hardly contend that it has not been given an op-
portunity to show cause why such action should not be taken. It
had notice of the Commission's action and has, by filing a petition
for rehearing, attempted to show why the Commission's order should
not become effective.1 The allegations made in such petition fail to
show that the grant of the WOOL application will not serve public
interest, convenience or necessity and consequently no cause has been
shown why the application should not be granted.

On December 22, 1939, WOOL, Inc., Columbus, Ohio, filed its
opposition to the petition of Scripps -Howard Radio, Inc. (WCPO),
for hearing or rehearing. Attached to the applicant's opposition
is a verified report of a study of interference arising out of the
operation of WOOL on the frequency of 1200 kilocycles, which has
been prepared by the applicant's engineers and filed with the
application of WOOL.

Scripps -Howard Radio, Inc., has filed a motion to strike the
"study of interference conditions caused by the operation of WOOL
on 1200 kilocycles at Columbus, Ohio, December 1939," the basis
for which is its contention that the study contained detailed expert
opinion and a substantial amount of factual data concerning which
WCPO has no information, and the accuracy of which has not been
tested by cross-examination. The factual data submitted by WCOL
are under oath and are attached to its application as a. part thereof.
The mere fact that it was submitted after the application was filed
is immaterial. The Commission may consider it just as though such
data were filed simultaneously with the application, or submitted as
a written statement of fact under a request of the Commission made
pursuant to section 308 (b) of the act. In either event, the Commis-
sion may consider such information in determining whether the ap-
plication should be granted or denied, and is under no legal duty to
submit the same to the petitioner for cross-examination. It should
be noted, however, that the opposition with supporting data was
served on petitioner, who had an opportunity to submit to the Com-
mission any information it might have to refute any statement,

The Commission on October 24, 1939, upon petitioner's motion, stayed the issuance of
court:I:lotion permit to WCOL, pending determination of this petition for hearing or
rehearing.

8 F. C. C.
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factual or otherwise, made by the applicant. No such information
has been filed with the Commission to date, nor are any facts alleged
in the petitioner's motion to strike refuting the factual data sub-
mitted by WOOL or questioning the accuracy of such facts. Peti-
tioner has made no request of the Commission for additional time
within which to make its own study or submit any factual data in
opposition to that submitted by the applicant. Our own study of
the data submitted by the applicant indicates that it is substantially
correct. Therefore, the motion to strike will not be granted.

Insofar as the primary service area of Station WCPO is con-
cerned, appears from the data available to the Commission that
WCPO now serves approximately 822,400 persons within its 0.5
millivolt -per -meter contour. Approximately 20,800 of such persons
reside in the area within the contour where interference would be
caused by WOOL if operating on this frequency, reducing the num-
ber of persons to be served by WCPO to 801,600; that the operation
of WOOL as proposed will not interfere with the service of WCPO
inside the Cincinnati metropolitan area as defined by the United
States Bureau of Census; that, operating as proposed on the fre-
quency 1200 kilocycles the nearest station to WOOL on the same
frequency will be approximately 100 miles away instead of 50 as at
present, and the interference -free service area of Station WOOL
will be extended so as to include 398,500 persons instead of 340,700
as at present, representing an increase of 57,800 persons; that Station
WLOR, at Lima, now serves 99,300 persons and, if WOOL were
removed from 1210 and permitted to operate on 1200 kilocycles, with
250 watts power, WLOK would then be able to serve 129,900 persons,
or a gain of 30,600 persons. WLOK is the only broadcast station
in Lima. Lima has a population of 42,287. It is located in Allen
County, which has a population of 69,419, and the nearest station to
Lima is located at Fort Wayne, Ind, 60 miles distant; that the
transfer of WOOL from 1210 kilocycles to 1200 would permit the
conditional grant of increased power to WHIZ to become effective,
thereby improving the service in the Zanesville community as fol-
lows: Whereas WHIZ now serves 54,800 persons, it would be able
to serve 112,300, a gain of 5,000 persons WHIZ is the only station
in Zanesville, the nearest other stations being located at Columbus;
that, in summary, the result of the operation of WOOL as proposed
would be an increase of 146,400 persons within the interference -free
primary service areas of WOOL, WLOK, and WHIZ, as compared
to a loss of 20,800 persons now receiving primary service from
Station WCPO.
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Thus, upon a comparison of the benefits and detriments sustained
in the respective communities, public interest, convenience or neces-
sity will be served by the grant of the application. The Commis-
sion has before it all information necessary to a determination of
the questions raised by the application of WOOL, Inc. The peti-
tion for hearing or rehearing filed by Scripps -Howard Radio, Inc.
(WCPO), raises no valid objections which would require us to set
aside our grant of the above -entitled application. Accordingly, it
is ordered, this 29th day of March, 1940, that the Petition for Hear-
ing or Rehearing be, and it is hereby, denied.

8 F. O. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
WILLIAM C. BARNES AND JONAS WEILAND,

COPARTNERS, TRADING As MARTINSVILLE

BROADCASTING CO.
MARTINSVILLE, VA.

For Construction Permit.

J. R. WALKER, S. S. WALKER AND C. F.
WALKER, COPARTNERS, TRADING AS PATRICK
HENRY BROADCASTING CO. DocKyr No. 5497

MARTINSVILLE, VA.
For Construction Permit.

DOCKET No. 5425

January 10, 1940

James H. Hanley, H. N. Joyce on behalf of applicants, William C.
Barnes and Jonas Weiland, trading as Martinsville Broadcasting
Co. ; Philip G. Loucks, Arthur W. Scharfeld and J. Ziaa on be-
half of Stations WBIG and WGNC; Charles Price on behalf of
applicants, J. R. Walker, S. S. Walker, and C. F. Walker, copart-
ners, trading as Patrick Henry Broadcasting Co.; and Horses L.
Lohnes and E'. D. Johnston on behalf of Station WHIS.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

1. This proceeding arose upon the applications of William C.
Barnes and Jonas Weiland, copartners, trading as Martinsville
Broadcasting Co. (Docket No. 5425), and J. R. Walker, S. S. Walker
and C. F. Walker, copartners, trading as Patrick Henry Broadcast-
ing Co. (Docket No. 5497), for construction permits, each requesting
authority to establish a radiobroadcast station at Martinsville, Va.,
to operate on the frequency 1420 kilocycles, with power of 100 watts
night, 250 watts to local sunset, unlimited time.

2. The Commission was unable to determine, from information sub-
mitted in connection with said applications, that a grant of either
application would serve public interest, convenience and necessity,
and designated them for hearing before examiners appointed by the
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Commission. The hearing in connection with Docket No. 5425 was
held on March 6, 7, and 14, 1939 ; and the hearing in connection with
Docket No. 5497 was held on May 24, 1939.

3. These applications are identical with respect to the location and
operating assignment requested; consequently, they are mutually ex-
clusive, from an engineering standpoint, and the grant of one would
preclude the grant of the other, and, therefore, although the appli-
cations were heard separately on different dates, the matters are now
consolidated and disposition of both applications will be made herein,

FACTS APPLICABLE TO EACH APPLICATION

4. Martinsville, Va., is the county seat of Henry County and is
located in the south central part of the State, about 20 miles from
the North Carolina line. The population of Martinsville (1930 United
States census) is 7,705; Henry County, 20,088; and the State of Vir-
ginia, 2,421,851. Since 1930 several manufacturing plants and retail
establishments have located in Martinsville, largely increasing the
population of the city. At night there would be approximately 12,-
315 people residing with the 10 millivolt -per -meter contour; 14,485
within the 4 millivolt -per -meter contour, and 18,008 within the
2 millivolt -per -meter contour, and during daytime operation ;there
would be approximately 30,559 people residing within the 0.5 milli-
volt -per -meter contour of the proposed station.

5. There are 17 manufacturing establishments located in Martins-
ville, and 9 additional manufacturing establishments, employing
approximately 4,500 people. In Henry County, outside of the city,
there are 2 wholesale grocery houses, 1 wholesale dry goods and
notions company, and 1 electrical supply company.

6. There are in Martinsville approximately 125 retail stores, 4
banks, 4 hotels, 9 schools, including a small business college, and a
new high school being constructed at a cost of $143,000, and all the
principal church denominations are represented in the city. Two
railroads and a number of paved highways (including two new high-
ways in the course of construction) serve the community.

7. The territory surrounding Martinsville is an important agri-
cultural area, the principal product being tobacco. Other agricul-
tural products include wheat, corn, oats, and other crops. This area
likewise produces livestock, poultry, and dairy products. Martins-
ville is an important tobacco trade center, and the trade area of the
city eittends about 80 miles in each direction.

8. No existing radiabroadcast station renders primary service either
to the city of Martinsville or to the rural areas immediately adjacent
thereto.

85. 0.0.
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9. The operation of either of the proposed stations would not re-
sult in objectionable interference to or from any existing station, or
to or from any station proposed in applications pending as of the
date these applications were designated for hearing, except the appli-
cations here under consideration, which are mutually exclusive.

10. The equipment proposed to be installed by each applicant is
satisfactory from an engineering standpoint. The antenna and site,
in each instance, are to be determined subject to the Commission's
approval. Studio space in a local hotel has been offered each ap-
plicant and the rent therefor would be paid in the form of adver-
tising over the radio.

11. Talent for broadcast program purposes is available in the serv-
ice area of the proposed station, including bands, orchestras, quar-
tets, choruses, instrumental ensembles, instrumental and vocal soloists,
entertainers, and also various individuals and civic, religious and
fraternal organizations who would present educational and other
programs of local interest. The applicants have interviewed cinch
of such talent and obtained reasonable assurance of its availability
and cooperation.

FACTS IN RE DOCKET NO. 5425

12. The original application of the Martinsville Broadcasting Co.
was filed with the Commission in the name of Soloman L. Goodman
and Jonas Weiland on September 6, 1938. Subsequently thereto
Soloman L. Goodman transferred his interest in the partnership to
William C. Barnes. On. the 10th day of February 1939, the Com-
mission allowed the application to be amended to show that the
Martinsville Broadcasting Co. is a copartnership composed of Wil-
liam C. Barnes and Jonas Weiland, each of whom owns a one-half
interest therein. William C. Barnes is a citizen of the United States
and resides in the city of Martinsville, Va. He was educated in the
common and preparatory schools and attended the University of
plinois-for 1 year. Upon leaving school, he engaged in the news-
aper buSiness as a reporter and in various other capacities in Beau-

mont, Tex.'; Decatur,. Peoria, and Chicago, Ill.; and Washington,
D. C.

18. In March 1937, Mr. Barnes purchased and now publishes a
newspaper, The Daily Bulletin, at Martinsville, Va., which is now
owned by a corporation in which Mr. Barnes holds all of the common
stock. This is the only daily newspaper published in the service
area of the proposed station. In addition to experience acquired in
the newspaper business, Mr. Barnes has had considerable experience
in preparing and conducting broadcast programs and in broadcast -
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ing on radiobroadcast stations, particularly in connection with the
organization and operation of the radio department of the American
Legion. He is a member of the Retail Merchants' Association, Ki-
wanis Club, and other civic organizations, and chairman of the
community chest in Martinsville, and is one of the most public-
spirited citizens of that community. He has taken an active interest
and part in all movements and enterprises tending to promote the
general welfare of the community. He cooperates fully with the
retail merchants and all civic organizations, and at all times gives to
them without charge all newspaper space and publicity requested
or necessary in connection with matters of a civic nature. The policy
and purpose of the newspaper is designed and directed to the devel-
opment and general betterment of the local community. The opera-
tion and policies of the proposed station would be entirely
independent of the newspaper, but the local news, and other news
services of the paper of particular local interest, together with cer-
tain of its personnel, would be made available to the proposed station
for broadcast purposes. In addition thereto, the newspaper has the
news service of the Associated Press and the United Press, which
will likewise be made available to the station. With respect to all
civic matters the applicants expect to pursue the same policy in
operation of the proposed station as that pursued by the newspaper.
If this application is granted, Mr. Barnes will personally take an
active interest and part in the organization and operation of the
station. Throughout the organization period and until a competent
organization is functioning, he will devote a major portion of his
time to the station and, thereafter, in conjunction with the other
applicant, Mr. Weiland, will personally devote all time and effort
necessary to assure efficient station operation.

14. At the date of hearing William C. Barnes had assets in the
total amount of $75,390 consisting of $500 in cash; personal prop-
erty including marketable securities, notes receivable and various
stocks, and real estate located in Martinsville and Texas; liabilities
in the amount of 88,750 and a net worth of 866,640. All of the
assets of Mr. Barnes, or so much thereof as may be necessary, will
be available for the construction and operation of the proposed
station.

15. Jonas Weiland is a citizen of the United States and resides
at Kinston, N. C. He was educated in the common schools, Bora-
Hall School and Cooper Union College. He is the sole owner and
licensee of radiobroadcast station IATTC, located at Kinston, N. C.,
which said station has for the past 2 years been successfully operated
by him, and under his personal management and supervision. Prior
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to his acquiring Radio Station WFTC, he had been connected in
various capacities with broadcast stations in New York and Brooklyn,
N. Y. He has supplied musical programs to various stations and.
for a time was director of an orchestra that broadcast from several
New York stations. In addition thereto, he has had experience in
building and presenting musical programs in other fields.

16. If this application is granted, Mr. Weiland will establish a
residence in Martinsville and will devote as much time to the opera-
tion of the station as is necessary to insure the proper and efficient
operation thereof.

17. At the date of hearing Mr. Weiland. had total assets amounting
to $66,279.51; liabilities $26,935.90; net assets $39,340.35. His assets
consist of $9,000 in cash, which will be immediately available for
construction of the proposed station, personal property consisting
chiefly of current accounts receivable in the amount of $2,150 and
$15,000 in stock in the Mutual Building and Loan Association of
Kinston, N. C., and real estate. All of the assets of Mr. Weiland,
or so much thereof as may be necessary, will be available for con-
struction and operation of the proposed station.

18. The estimated total cost of the proposed station is $9,000; the
estimated monthly operating expense of the station is $1,225; and
the estimated annual income thereof is $15,000.

19. The applicants have secured written commitments from a
number of local business concerns for the purchase of station time
for advertising purposes in the total amount of $8,150 and have
secured reasonable assurance of additional economic support of like
character sufficient to insure efficient station operation.

20. The applicant will employ a staff of experienced and qualified
personnel adequate to insure efficient station operation, including a
competent program director who will develop the local talent and
take charge of programs under the supervision of the applicants.

21. The applicants propose to devote 55 percent of the station's
time to_ broadcasting sustaining programs and 45 percent to spon-
sored program&

22. The proposed program, schedule includes religious services, news,
safetT talks, law enforcement matters, musical selections, home eco-
nomics, agricultural features, civic broadcasts, dramatic and enter-
tainment numbers, health discusaions, sports events and reviews,
weather reports and educational subjects. On each Sunday chttrch
services will be broadcast by remote control and devotional services
will be broadcast each week day morning. Five news broadcasts
will be presented daily; two covering the 'state, tuttimud and inter-
national  news and three offering local new& This news will be
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supplied to the station by The Daily Bulletin, which has and utilizes
the service of the United Press and the Associated Press, and tenta-
tive arrangements have been made by the applicant to secure also
the Press Radio News Service, which is available. The news -gather-
ing staff of the paper will be available to supply the material for
the local news broadcast. The facilities of the proposed station will
be offered to all civic, religious, educational, patriotic, and other
public service organizations and institutions without charge.

PACTS IN RE DOCKET NO. 5497

23. The application of the Patrick Henry Broadcasting Co. was
filed with the Commission on January 20, 1939. The Patrick Henry
Broadcasting Co. is a copartnership composed of three brothers,
namely, C. F. Walker, S. S. Walker, and J. R. Walker, each of whom
owns a one-third interest therein. All of the copartners are citizens
of the United States. C. F. Walker is engaged in the laundry
business in Rocky Mount, N. C., 154 miles distant, but visits Martins-
ville, Va., 8 or 10 times yearly. He will not be actively affiliated with
the proposed station, but will leave the general supervision of its
management and operation to the other two members. S. S. Walker
and J. R. Walker are residents of Martinsville, where they have
resided for thirty years. S. S. Walker is an officer, director and
stockholder of 3 corporations, a director of a local bank, and a
member of the American Legion, the Masonic Lodge and the Chris-
tian Church, and chairman of the city school board. J. R. Walker
is secretary -treasurer of the Patrick Henry Ice & Storage Corpora-
tion, vice -mayor, president, and a member of the finance committee
of the city council, and a member of the Knights of Pythias and the
Forest Park Country Club. He also holds a degree of Bachelor of
Arts from Wolford College, Spartanburg, S. C., and has completed
1 year in the study of law at Washington and Lee University.
Neither of the said applicants residing in Martinsville is a member
of, or affiliated with, any civic organization in said city.

24. C. F. Walker, as of April 19, 1939, had total assets amounting
to $72,03.79 consisting of $111.79 in cash, -personal property and
real estate, total liabilities $5,450 and a total net worth of $67,203.79.
S. S. Walker, as of May 1, 1939, had a net worth of $77,397.50, con-
sisting of $5,000 in cash, marketable securities and real estate, and no
liabilities. J. R. Walker, as of May 1, 1089, had total assets amount-
ing to $80,250, 001A4Sting of $2,500 in cash, personal property
consisting chiefly of securities, and real estate, liabilities amounting
to $1SM0I and a at worth of $66,550. If additional cash is needed
to cover the oost of construction and operation of the proposed sta-
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tion, the applicants plan to borrow such sums as may be necessary
for this purpose. The three copartners are each able to negotiate a
loan to the extent of $25,000 at a local bank.

25. The cost of the equipment proposed to be installed by the ap-
plicants is estimated at $16,982.95. The total estimated cost of oper-
ation, including payrolls, replacements of equipment, etc., is $1,338.80
monthly, and the estimated annual income of the proposed station
is $25,000 to $80,000.

26. The applicants have secured written commitments totaling
$14,080.25 from a number of local merchants and business concerns
for the purchase of time for advertising purposes over the proposed
station.

27. None of the members of the applicant partnership have had
any experience in the construction and operation of a radiobroadcast
station. A staff of ten experienced and qualified persons, including
a general manager, program director, and a, commercial manager
will be employed to construct and operate the proposed station.

28. The applicant's proposed program service includes religious
services, news, safety talks, law enforcement matters, musical selec-
tions, home economics, agricultural features, civic broadcasts, dra-
matic and entertainment numbers, health discussions, sports reviews,
and educational subjects. The applicant plans to utilize the service
of Transradio Press to broadcast state, national and international
news reports, but no definite arrangement has been made to secure
local news items for broadcast purposes. The facilities of the 'pro-
posed station will be offered to all civic, religious, educational, pa-
triotic, and other public service organizations without charge.

CONCLUSION'S

Upon the foregoing findings of fact the Commission concludes:
1. Each of the applicants is legally, technically, and financially

qualified to construct and operate the proposed station.
2. No primary radiobroadcast service, day or night, is now avail-

able to the city of Martinsville, Va., and there is a demand for the
proposed service in the Martinsville area.

3. The equipment proposed by each applicant complies with the
rules and regulations of the Commission and no objectionable inter-
ference would be caused by either station operating as proposed.

4. The applications herein are substantially identical with respect
to the location and operating assignment requested. They are,
therefore, mutually exclusive, and the granting of one necessarily
precludes the granting of the other. Each applicant being in all
respects qualified to construct and operate the proposed station, it is
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necessary for the Commission to consider the two applications on a
comparative basis and determine which one, in consideration of the
public interest, may be given preference and should be granted.
Having considered fully all relevant and material facts and circum-
stances in the record in each case, the Commission concludes, and
so finds, that public interest, convenience, and necessity will be better
served by the granting of the application of William C. Barnes and
Jonas Weiland, trading as Martinsville Broadcasting Co. (Docket
No. 5425), by reason of the fact that both William C. Barnes and
Jonas Weiland, the partners in the Martinsville Broadcasting Co.,
have had considerable experience in the management and conduct
of radiobroadcasting stations and would thus bring to the operation
of the frequency assigned to Martinsville qualifications not possessed
by the partners in the application filed by J. R. Walker, S. S. Walker,
and C. F. Walker, trading as Patrick Henry Broadcasting Co.
(Docket No. 5497), who have had no experience whatsoever in the
operation of a broadcasting station.

Having reached such conclusion, it follows that the application
of J. R. Walker, S. S. Walker, and C. F. Walker, trading as Patrick
Henry Broadcasting Co. (Docket No. 5497), must of necessity be
denied.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the "Findings of Fact and Con-
clusions of the Commission" on April 13, 1940.

WALRER, Commissioner, concurring:
I am of the opinion that it may well be said that the granting

of the license herein to the later applicant will mean a monopoly
of the news in the hands of the Patrick Henry Broadcasting Co.,
through such control of advertising as may mean the elimination of
the newspaper, through such loss of advertising revenues as to make
impossible continued operation of the newspaper by the present
owner.

With the general policy regarding monopoly of news through
unity of ownership of all means of communications, as stated in the
dissenting opinion herein, I fully agree, but I am of the opinion
the instant case is not the proper one for beginning the application
of this policy.

I therefore conctr in the grant to William C. Barnes and Jonas
Weiland, copartners, trading as Martinsville Broadcasting Co.

FLY, Chairman, dissenting:
this case two applicants seek the same facilities in the same

community, and under the statutory mandate we are called upon
8 P. 0.0.
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to determine which of the two is better qualified to serve in the public
interest. In the proposed findings and conclusions a grant to the
Martinsville Broadcasting Co. and a denial to the Patrick Henry
Broadcasting Co. was proposed and the majority now affirm those
conclusions. A study of the record has persuaded me that an op-
posite result should be reached.

Both applicants are copartnerships, Martinsville Broadcasting Co.
being composed of William C. Barnes and Jonas Weiland, and
Patrick Henry Broadcasting Co. consisting of J. R. Walker, S. S.
Walker, and C. F. Walker. The majority consider both applicants
to be in all respects qualified to construct and operate the proposed
station but base their choice for a grant solely on the previous radio
experience of Barnes and Weiland. Countervailing weight is not
given to the fact that Barnes is the owner of all of the common stock
in the company which publishes The Daily Bulletin, the only daily
newspaper published in the service area of the proposed station.

The majority's conclusion is, I believe, inconsistent with that of the
Commission in Port Huron Broadcasting Compaq, 5 F. C. C. 177.
There, similarly, the Commission had before it two mutually exclu-
sive applications, one of which was filed by an applicant closely
associated with the only local daily newspaper and the other by the
Port Huron Broadcasting Co. The grant was made to the latter
applicant, it being pointed out:

All circumstances and facts considered, the granting of the application of
Port Huron Broadcasting Co. will better serve public interest, convenience,
and necessity in that  there will be added to the Port Huron area a medium
for the dissemination of news and information to the public which will be
independent of and afford a degree of competition to other such media in that
area.

The views expressed in this case were of course not intended to be
applied generally to all newspaper applicants but only when a grant
Would tend toward creating a local monopoly in the channels for the
phlic,Fprcesion of opinion and in the dissemination of news and

brkiatio and when at the same time a competing application was
Sented:, In my opinkin this policy is sound and I find no suffi-

cientjustificatfon for a failnie to apply it here.
There are, inoteoiver, still Other dietitetiom3 between the applicants

which favor the Patrick geFirs; 13r1:3!tdcastipg Qo One of these
which, ri 'view of certain 'meant eiPeriences the Commission, has
influenced my conclusion, concerns the question of the source of the
funds necessary to construct the proposed Station. While the part -

Martinsville BroadonAti ng Co, sgrei of more than adequate
40 NOVI4o andertake. this Tentere,!the winottletof each available to
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them at the time of the hearing was far too small for this purpose
and, except in the most general way, no indication was given of the
expected source of the required capital. The other applicant, how-
ever, in addition to a showing of greater resources, demonstrated
specifically where and how more than the necessary finances would
readily be made available, a practice which in the future the Com-
mission may find it necessary to make a uniform requirement as a
further check on transfers of control of broadcast stations.

The record shows further that Weiland is resident of Kinston,
N. C., which is about 160 miles from Martinsville, and that to date
Barnes has lived in Martinsville only 3 years. S. S. Walker and
J. R. Walker, on the other hand, have resided in that city for more
than 30 years, and are closely associated with local government and
local organizations. They would bring to the operation of the pro-
posed station that intimate knowledge of local affairs which is so
important to the rendering of a public service. In this connection
it should be noted that Weiland is the licensee of Station "VVFTC,
located in Kinston. It may well be urged, in view of the presence
of a qualified competing applicant, that the interests of Kinston as
well as Martinsville will be best served by Weiland's continuing to
give his undivided attention to the supervision of the Kinston station.

Apparently regarded by the majority as outweighing the considera-
tions of public interest indicated, is the prior radio experience of
Weiland, and, to a minor degree, of Barnes despite the fact that
Weiland is only 27 years of age. It is conceded that none of the
partners in the Patrick Henry Broadcasting Co. has been previously
in any way connected with radio enterprises. It should be noted,
however, that their considerable business ventures have been success-
ful, and that they propose to engage a staff of qualified persons to
operate the station.

Under all the circumstances I would set aside the proposed con-
clusions, deny the application of the Martinsville Broadcasting Co.,
and grant that of the Patrick Henry Broadcasting Co.

Commissioner Case has exaynined this opinion and has discussed
it with me. He has authorized me to state that he concurs herein.

S F. CI, C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
AMERICAN BROADCASTING CORPORATION OF

KENTETC'KY ( WLAP ) ,
LEXINGTON, KY.

For Special Experimental Authorization.

Decided April 13, 1940

Gilmore N. Nunn on behalf of the applicant.

DECISION AND ORDER

DOCKET No. 5638

This proceeding arose upon the application of American Broad-
casting Corporation of Kentucky (WLAP) for special experimental
authorization to rebroadcast over the applicant's present broadcast
assignment, with power of 250 watts, facsimile transmissions origi-
nating over Station WLW, Cincinnati, Ohio. The Commission des-
ignated the application for hearing and it was heard on September
13, 1939, before an examiner duly designated by the Commission.
No proposed findings of fact and conclusions have been submitted on
behalf of the applicant.

The applicant proposes to rebroadcast over its standard broadcast
station (WLAP) in Lexington, Ky., the facsimile transmissions
originating over Station WLW, Cincinnati, during the daily period
1:05 to 2: 15 a. m., C. S. T. The transmissions from WLW would
be received by the use of a Beverage antenna in order to provide as
favorable a ratio of the signal to noise level as is possible in the
Lexington area. No facsimile broadcasts would be originated over
the applicant's station. The applicant intends to install some 15
facsimile receivers in the city of Lexington, which would be provided
by the Crosley laboratories. These receivers would be distributed
among certain persons who have evidenced an interest in facsimile
broadcasting.

The applicant has made no determination of the field intensity and
the general suitability of the WLW signals in the Lexington area
for rebroadcasting. In fact, the request is not made in order to
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carry on a program of research relating to technical developments of
the facsimile broadcasting technique, but for the purpose of serving
as a booster station to rebroadcast the facsimile material originating
over WLW.

From the Commission's experience, the problem of successful re-
broadcasting consists almost entirely of receiving a satisfactory signal
at the point where the rebroadcast is conducted. In other words,
if the originating station's signal at the point where the rebroadcast
is made is of sufficient ratio over the noise level, experiments are
not necessary to determine whether successful rebroadcasting can be
conducted. The problem involved can readily be solved without
operating a transmitter by the use of ordinary receiving equipment
and measuring devices.

Under the provisions of section 303 (g) of the Communications
Act of 1934, the Commission is authorized to provide for experi-
mental use of the frequencies in the public interest. Under section
4.92 of the Commission's rules, a special experimental authorization
will be issued only after the applicant has shown, among other
things, that the proposed program of research and experimentation
indicates reasonable promise of substantial contribution to the fac-
simile broadcasting technique. In passing upon applications for
special experimental authorizations the Commission has consistently
followed this standard. Since the program of research and experi-
mentation proposed herein relates wholly to reception, and since the
applicant has failed to show that the proposed program of research
and experimentation has reasonable promise of substantial contribu-
tion to the development of facsimile broadcasting service, the Com-
mission is unable to find that the granting of the instant application
would serve public interest, and, accordingly, it must be denied.

ORDER

Upon consideration of the entire record, it is ordered that the appli-
cation of American Broadcasting Corporation of Kentucky, Docket
No. 6638, be, and it is hereby, denied.

8 F. O. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
R. C. A. COMMUNICATIONS, INC., DOCKETS Nos. 5390,

To add Quito, Ecuador, as a primary point 5391, and 5392
of communication.

March 13, 1940

Manton Davis, Frank W. Wozencraft, C. EL Wiggin, and J. F.
Gibbons on. behalf of the applicant; Elan Root, Jr., on behalf of
All America Cables & Radio, Inc.; James A. Kennedy, Annie Perry
Neal, and John A. Hartman on behalf of the Commission.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. This proceeding arose upon the application of R. C. A. Com-
munications, Inc. (sometimes hereinafter referred to as RCAC or
applicant), filed August 12, 1938, for modification of its fixed public
service licenses to add Quito, Ecuador, as a primary point of com-
munication for point-to-point telegraph stations WBU, WES, and
WKO, at Rocky Point, N. Y., and as a secondary point of com-
munication for its other fixed stations. Applicant proposes to con-
duct a general public telegraph service of standard international
telegraph message classifications between the United States and
Ecuador and a service for the transmission of addressed program

;f9E :1),rpadot!,st. The Commission was unable to determine
tionalai 'examination of the app4cations that the granting thereof
would serve public interest, emrienience, or necessity and, therefore,
designated the same for public hearing in accordance with the pro-
visions of section 809 (a) of the Communications Act of 1984, as
amended.

2. Notice of the time and place of hearing and of the issues involved
was given to the RCAC and Mackay Radio & Telegraph Co., Inc.,
International Telephone & Telegraph Corporation, Postal Telegraph -
Cable Company, The Commercial Cable Company, All America
Cable & Radio, Inc., Commercial Pacific Cable Company, Cuban All
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America Cables, Inc., The Western Union Telegraph Co., The French
Telegraph Cable Co., Press Wireless, Inc., Globe Wireless, Ltd.,
Tropical Radio Telegraph Co., U. S. Liberia Radio Corporation, and
the American Telephone & Telegraph Co. Upon motion of RCA.°
an answer filed by Mackay Radio & Telegraph Co., Inc., was dismissed
for failure to comply with the provisions of rule 105.26 of the Com-
mission's Rules of Practice and Procedure. Although leave to file
an amended answer was granted, Mackay Radio & Telegraph Co., Inc.,
did not file such an answer nor appear at the hearing. All America
Cables & Radio, Inc. (sometimes hereinafter referred to as AACR),
was the only party which appeared as a respondent. The hearing was
duly held before an examiner designated by the Commission com-
mencing February 15 and ending February 21, 1939.

3. Proposed findings of fact and conclusions were submitted by
the applicant and the respondent AACR, and a brief was filed by
the respondent. Subsequently, in order that the record might show
changes in the situation which took place after the close of the hear-
ing, certain additional documents were incorporated by stipulation
of the parties and order of the Commission, including a contract
between the National Government of Ecuador and AACR entered
into on July 18, 1939; a Decree -Law of the Republic of Ecuador
promulgated on October 16, 1939, imposing a terminal tax on tele-
graph traffic to or from Ecuador, whether handled by cable or radio;
and affidavits of officers of AACR and RCAC as to changes in their
rates and proposed rates resulting from the imposition of the said
terminal tax.

4. The applicant corporation is a common carrier of telegraph
communications, incorporated under the laws of Delaware, and is
engaged in domestic and foreign radiotelegraph business. Its cap-
ital stock is owned by Radio Corporation of America, also a Delaware
corporation. The applicant holds numerous licenses issued. by this
Commission for fixed public point-to-point radiotelegraph stations
and conducts public telegraph service with many principal foreign
countries throughout the world. It has heretofore been found by the
Commission to possess the necessary legal, technical, and financial
qualifications to hold radio licenses for public international telegraph
service, and no question was raised in this proceeding as to its qualifi-
cations in this respect.

5. The proposed circuit from New York to Quito, Ecuador, will be
operated by the use of frequencies 9450 kilocycles, 15970 kilocycles,
and 21260 kilocycles, now licensed for applicant's Stations, WES,
WBU, and WKO, respectively, at Rocky Point. These stations are
currently licensed to communicate with points in Europe, Central
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America, and South America, and the Quito circuit will be "forked"
with those points. The addition of Quito as a point of communica-
tion will not require the assignment to the applicant of additional
frequencies, nor will it cause interference to existing stations. Under
applicant's plans, the service to be rendered will be an efficient, up-to-
date radiotelegraph service.

6. It present there are no radiotelegraph facilities for the con-
duct of a direct general public telegraph service between the United
States and Ecuador. The only public telegraph service of standard
message classifications available between these two countries is of-
fered over its cable system. by All American Cables & Radio, Inc.,
a New York corporation.1 This company has been handling the
traffic exclusively since 1882.

7. AACR operates three cable circuits between New York and
the west coast of South America via Ecuador. These three cables'
run from New York to Fisherman's Point (Guantanamo Bay),
Cuba, to Colon, C. Z., and via two underground cables (one con-
taining four conductors, the other containing seven conductors) to
Balboa, C. Z. At Balboa two cables run direct to Santa Elena,
Ecuador, and another cable runs to Santa Elena via Buenaventura,
Colombia, with a T -piece connection to Esmeralda s, Ecuador. The
two most important Ecuadorian cable routes of AACR do not pass
through the territory under the control of any foreign government,
since both Fisherman's Point, Cuba, and the Canal Zone are under
the jurisdiction of the United States. South of Santa Elena, these
cables continue on down the west coast of South America as follows :
Two cables direct from Santa Elena to Callao (Lima), Peru; one
cable from Santa Elena to Callao via Paita, Peru, with a T -piece
to Trujillo, Peru; three cables from Callao to Iquique, Chile; two
cables direct from Iquique to Valparaiso; one cable from Iquique
to Valparaiso via Antofagasta; land -line circuits across the Andes
Mountains to Buenos Aires; land -line circuits to Atalaya, Argentina;
three cables (four conductors total) from Atalaya to Montevideo,
Thugtay ; One cable from A.talaya to Rio de Janeiro, Brazil; one
cable from 'Montevideo to Santos, Brazil. In addition to thew:, cable
circuits, land -line circuits are operated by AACR to points in the
interior 'of Colombia, Ecuador, Peru, Bolivia, Chile, Argentina,
and Brazil.

8. From these cables, AACR derives three cable circuits in each
direction, between New York and South America, called routes 1,
2, and 8. Route 1 at the time of the hearing was the sole route
visiod Sot handling Ow *dee betttean the United States and Ecuador.

.
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This route also handled traffic between the United States and Central
America, and other countries in South America.

9. In the southbound direction, route 1, as a speed of 65 words per
minute, is operated direct from New York to Balboa with an auto-
matic relay at Fisherman's Point. At Balboa two automatic reper-
forators, automatically controlled from New York by selector signals,
are provided; one for traffic to Central American countries north
of Balboa, the other for traffic to Ecuador and other South American
countries.

10. The automatic reperforators are located very close to their as-
sociated transmitters so that not more than 15 seconds' delay is
caused by their use. All traffic on route 1 south of Balboa is trans-
mitted in this manner from Balboa on the cable section to Santa
Elena, Ecuador, where an automatic relay is provided for traffic
destined to Peru, Chile, and Argentina. Traffic to Santa Elena is
picked off the circuit at that point and traffic for Guayaquil, Ecuador,
is automatically relayed at Santa Elena to Guayaquil.

11. In the northbound direction, traffic from Guayaquil is received
on an automatic reperforator at Santa Elena and. this traffic takes
its turn with traffic from Santa Elena and from points south for
transmission on route 1 to Balboa. At Balboa the traffic is received
on an automatic reperforator and takes its turn with traffic from
Central American points for transmission direct to New York via
automatic relay at Fisherman's Point. This route is operated at a
speed of 65 words per minute.

12. Route 2 is normally used as a direct circuit in each direction
between New York and Buenos Aires, Rio de Janeiro, and Sao Paulo,
Brazil, at a speed of 50 words per minute in each direction. This
circuit is operated through automatic relays at the relay stations on
the circuit and is not normally used for traffic to and from Ecuador
although it is available at a moment's notice for such service.

13. Route 3, at the time of the hearing, was not operated between
New York and Fisherman's Point, although it was available for such
use at a speed of 30 words per minute in each direction. This circuit
is used primarily for handling traffic between points on the west
coast of South America.

14. In addition to the three main cable routes discussed above,
AACR operates two cable circuits leased from The Commercial
Cable Co.; one between New York and Havana, Cuba, the other be-
tween Miami, Fla., and Havana. These cables are used for traffic
between the United States and Cuba.

15. .AACR operates a  cable leased from a French company be-
tween New York and Cape Haitien, Haiti; cables leased from the
French Telegraph Cable Co. from Haiti to Puerto Rico, Puerto
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Rico to the Virgin Isles, and from Santo Domingo to the Dutch
West Indies; cables from Guantanamo, Cuba, to Haiti and Santo
'Domingo; cables from the Dutch West Indies to Venezuela and
Colon, C. Z., via Colombia. These cable circuits are used for han-
dling traffic between the United States and the West Indies and
Venezuela.

16. AACR operates cable circuits on the west coast of Central
America, from Balboa to Costa Rica, Nicaragua, El Salvador, Guate-
mala, and Mexico and via Colon to the east coast of Costa Rica.

17. In addition to its cable circuits, AACR operates a radio cir-
cuit between Managua, Nicaragua, and San Juan del Sur, Nicaragua;
radio circuit at Bogota, Colombia, to New York, Lima, Peru and
Berlin, Germany; radio circuits at Lima to New York, Rome, Italy,
and Berlin.

18 Although cable circuits are subject to interruption, AACR has
no record of any time when all three cable routes between the United
States and Ecuador have been interrupted simultaneously, or when
traffic between the United States and Ecuador could not be handled
without excessive delay.

19. In the event all three cable routes were interrupted between
New York and Fisherman's Point, Cuba, it would be possible to
establish a circuit from New York to Fisherman's Point by means
of the cables New York -Cape Haitien, Cape Haitien-San Juan, San
Juan -Santo Domingo, and Santo Domingo -Fisherman's Point. It
would be possible also to establish a circuit from New York to
Fisherman's Point by means of the New York -Havana cable and
land lines leased from the Cuban Telephone Co. between Havana and
Fisherman's Point.

20. Should all three routes between Fisherman's Point and Balboa
be interrupted simultaneously, it would be possible to establish a
circuit from Fisherman's Point to Balboa by means of the cables
Oisherman's Point -Santo Domingo, Santo Domingo -Dutch West
Judaea, Dutch West Indies -Venezuela, Venezuela -Colombia, and
COMftbitareanal Zone.
,21. ,ahould all ,thres cable routes be interrupted at Balboa, it would
be possible to route traffic via Mackay Radio from New York to
Degeta, ,Colombia, and cable from Bogota to Ecuador; Mackay
Sao from New York to Lima, Peru, Santiago, Chile, or Buenos
kkeuraud thence via. cable up to Ecuador.

22. Thus, only in the event all three cable routes into Ecuador
from the north and all three cables out of Ecuador to the south
7,5era formpiteci ebroliWrntiety would it become irsposaible to

Ashram the United States and
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23. The following table shows the traffic handled and revenues
received by AACR from telegraph traffic between the United States
and Ecuador from 1920 through 1937 and for the first 10 months of
1938. Approximately 80 percent of the Ecuadorian traffic originates
or terminates at Guayaquil, between which point and the United
States AACR operates direct telegraph circuits. RCAC proposes to
serve Guayaquil via its radio circuit to Quito, and the proposed
Government radio circuits between Quito and Guayaquil, with
manual relaying of traffic at Quito. Traffic between the United
States and Guayaquil, therefore, can ordinarily be handled more
expeditiously over the cable circuits of AACR than over the proposed
circuit of RCAC.

Year

Southbound traffic to
Ecuador only

Northbound traffic from
Ecuador only

Words
Revenue to

AACR before
exchange

Words
Revenue to

AACR before
exchange

1920 258, 741 $114. 932. 32 223,897 $99, 489.09
1921 242, 838 103, 772, 61 215,447 89, 745.04
1922 242, 472 102, 233. 51 234 721 95, 935.48
1923 233, 532 92, 287.25 224, 318 84, 987.44
1924 311, 309 115, 380.70 266, 309 97, 445.83
1925 344 087 126, 646.28 288.027 103, 978.32
1926 362, 929 128, 406.01 311, 006 107, 032.97
1927 351, 175 107, 754.67 327, 051 99, 582. 41
1928 424, 086 106, 565.11 371, 843 92, 601.42
1929 42.5, 210 103, 295.37 389,725 89, 706.40
1930 889, 035 86, 032.85 329,375 72, 943. 56
19321 360, 851 74, 292.44 245, 239 61, 705.88
193
1963

31302,

39,
63 283

62, 008.76
61, 637.44

209, 901
253, 095

48, 138. 89
58,218.64

1934 356, 707 66, 054.05 284, 351 56, 147. 24
1935 397, 522 70, 922.58 285, 756 63, 913. 57
1936 425, 473 74,980. 32 375, 781 69, 704.32
1937 442, 838 79, 725.65 412, 992 79,048.01
1988 (10 months) 316, 893 58, 487.26 307, 427 57, 589.40

24. The record shows that the existing cable facilities between
New York and Ecuador furnished by the AACR system are adequate
to handle, without delay, all telegraph traffic now existing or reason-
ably to be anticipated in the future between the United States and
Ecuador. In fact, one of the cable routes is not operated normally
because the other two routes are sufficient to handle the traffic.

25. The problem presented, therefore, resolves itself into a question
of whether the Commission should find that public convenience, in-
terest, or necessity would be served by the establishment of direct
radiotelegraph service to a foreign country in a situation where the
existing cable service operated by an American carrier is adequate
from a traffic standpoint but no radiotelegraph service is now avail-
able.

26. AACR opposes the granting of the instant applications, basing
its position principally on the following contentions ; (1) That its
cable service is adequate; (2) that in granting RCAC a contract

8 P. C. C.
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exempting that company from taxes in Ecuador the Government will
induce a breach of its contract with AACR, which imposes a word
tax on incoming messages and provides that similar taxes will be
collected from any other entity which may exploit communication
service in Ecuador; (3) that the proposed circuit would result in
little or no profit to RCAC; (4) that if the proposed circuit is opened
AACR will operate its Ecuadorian business at a loss; (5) that tolls
will be diverted from the American carrier system; (6) that it is
to the advantage of this government to have a single bargaining
agent in a foreign field; and (7) that the proposed radio circuit
would add nothing of real value to the public.

27. The first point has already been discussed, and we have found
that while the cable system is adequate from an operating standpoint
to handle the traffic without delay, no facilities are available for a
general public radiotelegraph service between the United States and
Ecuador.

28. In connection with the other points advanced by respondent, it
is necessary to examine the respective contracts of the parties, the
proposed operations thereunder, and their rates and service to the
public.

29. The Ecuadorian end of the proposed radio circuit between New
York and Quito will be operated by the Government of Ecuador
under a contract with RCAC which provides for the transmission
over the circuit of all messages under RCAC's control which may
be destined to or for transit through Ecuador unless routed other-
wise by the sender and, reciprocally, for the transmission by the
Government of Ecuador, over the circuit, of all messages under its
control which may be destined to the exterior unless otherwise routed
by the sender; and for an equal division of the through tolls for
service over the proposed circuit after the deduction of the outpay-
ments for service beyond New York and Quito and the terminal or
transit taxes accruing to each of the parties. This contract further
pro+tc* that RCA° shall be exempt from payment of imposts or
taxes- Ottiny sort in Ecuador.

U. At the 'time of the hearing it appeared that AACR would be
'SUbjedt$1 tO 6.:10 -cent word tax on southbound messages to Ecuador
under its con'trict With the Government of Ecuador dated May 18,
1938, and that ROAC would not be subject to a similar tax, thus
Making it necessary for A.ACR to absorb such tax in order to keep
its rates in line vcith those proposed. by RCAC. Subsequent to the
hearing, however, a new Decree -Law was promulgated by the Gov-
ernment of Ecuador placing a t -cent word tax on all inbound and
antbOund ordinary full -rate telegraph traffic and a proportional tax
on other classes of telegraph'traftle, except Government and press,

SF. CI 0.



R. C. A. Communications, Inc. 65

whether handled by cable or radio. The decree also provided that
such tax should be in lieu of the 10 -cent word tax formerly assessed
against AACR. Thus, AACR's second point appears to be no longer
applicable.

31. In view of this tax, RCAC revised its proposed rate schedule
so as to increase its proposed rates by the amount of the tax. AACR,
likewise, revised its rates so as to reduce the southbound rates by
the difference between the amount of the new 5 -cent tax and the
amount of the old 10 -cent tax, and increased its rates from Ecuador
to the United States by the amount of the new tax. The present
AACR rates per word and the proposed RCAC rates per word from
New York to Ecuador are as follows:

To Quito To Esmereldas, Guaya-
mill, Salinas To other offices

Present via Proposed Present via Proposed Present via Proposed
AACR via RCAC AACR via E CAC AACR via RCAC

Pull rate I $0.94 1 $0.42 1 $0.44 1$0.44
Urgent
Code'

1, 88
1. 27

84.84.641,

1. 26
1

1. 26 1, 26
1.38
1. 27

1, 88
1.27

Code urgent ' 1.54 1.52 1.52 1.52 1, 54 1. 54
Deferred 2 1.22 1.21 1.21 1.21 1. 22 1, 22
Letters (DLT/NLT)11 , 3.67 ' 3.50 I 3, 60 1 3.50 1 3. 67 1 3.67
Ordinary press .06 ,10 .05 . 10 .06 . 11
Urgent press . 44 .42 .42 .42 .44 .44
U. S. Government, ordinary_ . 23 .21 . 21 . 21 . 23 . 22
U. S. Government, code . 14 . 13 . 13 . 13 . 14 . 1334
Ecuador Government, ordi-

nary
Ecuador Government, code- -

.21

. 13
.21
. 13

. 21

. 13
.21
. 13

. 21

. 13
. 21
.13

1 Add Ecuadorian tax as follows: Full rate, $0.C5; code, $0.03; deterred $0.0234; letters (DLT/NLT), $0.42,
minimum charge for 25 words; urgent, $0.10; code, urgent, $0.06.

2 M in ixnum 5 words.
Minimum charge for 26 words.

32. AACR presented evidence for the purpose of showing that it
is now handling Ecuadorian traffic at a profit, but that in the event
the application of RCAC is granted and RCAC takes away 30 per-
cent of the traffic from AACR, the operations of AACR with Ecua-
dor under the contract x, bOween. AACR and the Ecuadorian
Government, in force at the time of the hearing, would be conducted
at a loss. The testimony was based on the assumption that the reve-
nues and expenses, applicable to the Ecuadorian end of the circuits
only were to be included. The revenues for Ecuadorian traffic were
calculated on two bases: (1) the allocation of 50 percent of the reve-
nues received from traffic originating in Ecuador, 50 percent of the
revenues received from traffic destined to Ecuador and the entire
revenues received front traffic wholly within Ecuador; (2) the alloca-
tion of 60 percent of ,the revenues from traffic originating in Ecuador,

1 As pointed out above, this contract has since been modified by Government decree so as
to replace the 10 -cent word tax with a 5 -cent equated word tax applying to both cable and
radio. Therefore, the losses anticipated by AACR. due to its absorption of the 10 -cent word
tax win Lave to be discounted.
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40 percent of the revenues from traffic destined to Ecuador and all
of the revenues from traffic handled wholly in Ecuador. AACR re-
lied on the revenues under basis (2) on the theory that the originating
office is entitled to a greater percentage of the tolls for securing the
business. Other bases of determining the revenues at Ecuador were
suggested at the hearing, such as dividing the outgoing and incom-
ing revenues in the proportions 662/3/331/3 and 75/25. Since the dif-
ference between the outgoing revenues and the incoming revenues is
not large the basis selected does not make much change in the reve-
nue. As the difference between 50/50 division and 75/25 is less than.
$2,000 per year, for the purpose of weighing this testimony we will
analyze the 60/40 division as follows:

33. The revenues received by AACR from Ecuadorian traffic for
the period November 1, 1937, to October 31, 1938, are as follows :

Outgoing from Ecuador $111, 432
Incoming to Ecuador 104, 413
Wholly within Ecuador 3, 488

219, 883

H. Under the 60/40 division of revenues, the revenues assigned to
operations at Ecuador are as follows:

Outgoing from Ecuador $86, 900
Incoming to Ecuador 41, 8041

Wholly within Ecuador 3, 488

112,188

35. AACR obtained from records the actual expenses of conduct-
ing operations in Ecuador, such as for salaries, wages, materials, office
and other expenses; depreciation of plant in Ecuador; rent of lines
from the Ecuadorian government; pensions; sales taxes, word taxes
and concession taxes. These expenses included those at the Santa
Elena office for traffic transiting Ecuador. AACR eliminated the
expeuseft for transit traffic by removing from the total expenses all

necessary for a theoretical office for handling
the: traffic at or destined to Ecuador. The total expense
at the office at Santa Eleat'amotmted to $45,000 for the year period,
of which amonnt $7,Z0 was athicated 'to the theoretical office for
handling the Ecuadorian business. The amount $7,750 was de-
termined from the salaries of employees necessary to handle the
Ecuadorian traffic plus the overhead found to be normal in Ecuador.
The only other item of expense arrived at on a theoretical basis was
the proportion of general expense for general officers and staff, main-
tenance and repairs of cables, depreciation ancl other items which
cannot be segregated for individual count:rim, The item of general
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expense for Ecuador was assumed to be in the same proportion to
the total general expense as the Ecuadorian revenues were to the
total revenues. This method of allocation assumes that the factors
making up the total general expense may be allocated to any partic-
ular point based proportionally on the revenues derived from this
point. Such is not necessarily correct, since these general expenses
may be incurred for work done which does not relate to traffic
handled at any particular point. While this method of allocation
could not be relied upon necessarily in a rate case, the portion of
general expense so determined has some value in approximating the
profitableness of the Ecuadorian traffic.

36. The annual AACR expenses for conducting operations in
Ecuador under the present conditions of no competition are shown
below :
Salaries and wages, materials, office and other expenses in connec-

tion with maintenance and conducting operations in Ecuador____ $64, 505.00
Depreciation of local plant and equipment in Ecuador
Rent of lines leased from the Ecuadorian government
Provisions for pensions

13,

3,

063.00
107.00
193.00

General expense 1 28, 100. 00
Miscellaneous and unclassified expense 3, 789. 00
Sales tax :

Amount due Government $3, 000. 00
Amount collected from customers 2, 500.00

Net expense for sales tax 500. 00
Word tax:

Amount due Government $24, 900. 00
Amount collected from customers 24, 900.00

Net expense for word tax
Ecuadorian Government concession tax 20, 000.00

Total expenses
Less expenses at Santa Elena for transit traffic 1

133, 257.00
87, 800.00

Net expenses 95, 957.00
Revenues 8112, 188. 00
Expenses

Net operating income

95, 957.00

16, 231.00

37. We find, therefore, that the AACR under conditions of no
competition is handling its traffic at Ecuador at a profit, although
because of the necessity of making certain allocations the exact
amount cannot be determined.

38. During this period the AACR had revenues of approximately
$107,000' at other points in its sly s4tem from handling traffic with

Xnvolves allocations.
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Ecuador. No testimony was introduced in regard to the profitable-
ness of operations in handling this traffic with Ecuador at these
points. The witnesses of AACR contended that it would be im-
proper to include any profit (or loss) at these points on this traffic in
considering the profitableness from the Ecuadorian traffic, because
this method "would come out to a total of double the revenues of
AACR, and just the one lot of expenses."

39. We are of the opinion that if the AACR operated at Ecuador
only, this method of determining the profitableness of the Ecuadorian
operations would be correct. Since, however, the AACR operates
the other points on the circuit which produced the additional
$107,000 revenue from the Ecuadorian traffic, the profits and losses
at these other points must be taken into consideration to show com-
pletely the results of the operations with Ecuador. Since no such testi-
mony was introduced at the hearing, no conclusions in this respect can
be drawn. The testimony shows, however, that the over-all operating
ratio (total operating expenses to total operating revenues) of AACR
was approximately 80 percent during this period. If this operating
ratio be applied to the additional $107,000 Ecuadorian revenues not
taken into consideration by the AACR witnesses in determining the
profits derived, an additional profit of approximately $21,000 is ob-
tained. This method of determining the profitableness of a given
service is not ordinarily satisfactory, since it assumes that it requires
the same number of dollars expenditure at each point in the system
to produce an equal number of dollars in revenue. Such is not the
case, because wages and salaries are different in different countries,
the amount and classes of traffic are different, the rates for equal
length hauls are different, etc. These expenses can only be deter-
mined by allocating on the proper bases the joint expenses at all
points for handling Ecuadorian traffic. While no conclusions, there-
fore, can be drawn as to the actual profit of AACR in handling
Ecuadorian traffic, the inferences are that the total profits derived
by AACR from handling Ecuadorian traffic at the present time may
be elbuble the amount indicated by an analysis of handling the traffic
in ECuador, above.

40. In the event the application of RCAC be granted, it is esti-
mated that RCAC will take away from AACR 80 percent of the
traffic it is now handling with Ecuador, If the AACR traffic be
thus reduced, it will be able to effect certain economies in operation;
also, it will be granted a reduction of $10,000 in its concession tax
of $20,000 when the Ecuadorian government establishes a competing
service. However, because of the then competitive situation, the sales
taxes and word taxes imposed,by the Ecuadorian government under
the csntraWof, Dfs'", tfc.i in:forecekthe time of the-leeming
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and at that time passed on almost entirely to the public by AACR
would have been paid by AACR itself. The net result is that these
reductions and increases in expenses would nearly equal each other,
so that the AACR operating expenses would have been approxi-
mately the same as before RCAC commenced operations. Since
AACR revenues will be reduced by 30 percent, however, AACR
contended that its operations in Ecuador would have produced a
deficit of approximately $16,000 instead of a profit of approximately
this amount.

41. A comparison of estimated revenues and expenses of AACR
in Ecuador under the May 1938 contract, before and after the RCAC
circuit is established is shown below. This study is based on the
same 60/40 division of revenues as the previous study.

Comparison
'LevenUee

Outgoing from Ecuador $46, 800.00
Incoming to Ecuador 29, 300.00
Wholly within Ecuador 2, 400.00

with
previous study

78, 500. 00
Expenses

Salaries, wages, materials, etc., for conducting op-
erations in Ecuador $63, 205.00

Depreciation on local plant and equipment 13, 063. 00
Rent of lines leased from Ecuadorian government- 107.00
Provisions for pensions 3, 003. 00

-$33, 688.00

-1, 300.00

-100.00
General expenses i 19, 700. 00
Miscellaneous and unclassified expense 3, 789.00

Ecuadorian government sales tax ;
Amount due Government $2, 100. 00
Amount collected from public

-8, 400.00

Net Sales tax 2, 100. 00 2, 100. 00

Ecuadorian government word tax :
Amount due government $17, 400.00
Amount collected from public..

11, 600.00

Net word tax 17, 400.00 17, 400.00 117, 400.00

Concession tax.. 10, 000.00

Total expenses 132, 457.00
Less expenses at Santa Elena for transit traffic I.__ 37, 300. 00

Net expenses 95, 157. 00

-10, 000.00

-800.00

-800.00
Revenues 78, 500.00 -33, 688.00

Net operating income (loss) $-16, 657.00 $-32, 888.00

1114144s 'itEitratioes.
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42. A large item of expense to AACR in the above table is the
$17,400 representing the amount of the word tax payable to the Gov-
ernment of Ecuador under the contract of May 18, 1938, and which
AACR would not have been able to collect from the public since no
such tax would have been assessed against the RCAC radio circuit.
Since the time of the hearing, however, the above contract has been
modified by governmental decree, effective October 6, 1939, which
reduced the word tax from 10 cents per word to AACR, only, to 5
cents per equated word applicable equally to all telegraph companies
operating with Ecuador. Under these circumstances, the item of
$17,400 should be eliminated from the expenses of AACR so that
the net operating income should be about $743 profit instead of a
loss of $16,657. Therefore, in the event the RCAC is able to take
away from AACR 30 percent of the traffic and revenues for handling
Ecuadorian traffic, it is probable AACR will conduct its traffic op-
erations in Ecuador with a small margin of profit.

43. As pointed out before, the profit or loss at other points on
the AACR system for handling traffic with Ecuador must be deter-
mined in order to arrive at the total profitableness of conducting
operations with Ecuador. Assuming RCAC is able to take away
30 percent of the traffic from AACR, the present revenues of $107,000
assigned to all other points on the system for handling Ecuadorian
traffic will be reduced to $74,900, a loss of $32,100 in revenue to
AACR. As previously discussed, the record does not contain any
testimony relating to the present expenses for handling traffic with
Ecuador at these other points, or to the possibilities of reducing
these expenses to meet the reductions in traffic It can be said, how-
ever, that the present theoretical profit of $21,000 for this traffic, ob-
tained by applying the operating ratio of 80 percent to the revenue
of $107,000, will be reduced by the loss of $32,100 in revenue. How-
ever, this reduction in revenue may be offset to some extent by reduc-
tions in operating expense.

44. We conclude, therefore, that AACR is handling its traffic with
Ecuador ata profit under conditions of no competition for the traffic
andmtlfit, HAI:WI:MAO 'circuit is established and is successful in
takine);avray,oWporeent o the traffic from .AACR, it is prob-
able that-Jaen/8 profit on Ecuadorian tra c will be considerably
teduceid. litmus -O4 reduction of 80 percent of the rWvenne derived
from handling 'thitre with'tottaidOr, or approximately $66,000 per
year, would not seriously affect AikeWs ability to serve the public.
AACR's revenues from its traffic to Bpoi amount approximately
to only 5 percent of its total trans twaVenuas; and during the
peritid-Vr4m1.981 tb it187,-,AAOR. /mar befellowift. 1984,
$540,000; 1985, $1,622,000; 1986, $076,000; and A408400.
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45. RCAC contends that if its applications be granted, the rev-
enues of the American carriers as a whole will be increased by the
increased revenues to be obtained from traffic between Ecuador and
Germany and Italy which will be sent over the RCAC circuit. At
the present time this traffic is routed via AACR radio from Lima or
Bogota and the tolls are divided in agreed proportions between
AACR and the foreign administrations operating the European ends
of the- radio circuits. If the RCAC circuit is established, this traffic
to foreign countries will be routed over RCAC circuits, via, New York.
For traffic with Germany, RCAC will receive between 1 and 2 cents
per full -rate word less than AACR now receives for traffic outbound
from Ecuador and 14.5 cents per word more than AACR in the in-
bound direction to Ecuador. For traffic with Italy, RCAC will re-
ceive 18 to 19 cents per word less than AACR for outbound. traffic
and 20.8 cents per word more than AACR for inbound traffic.

46. The Ecuadorian traffic with Germany and Italy, however,
amounts to a very few messages per day. A study made of this
traffic on February 8 and 9, 1939, showed 30 messages on each day
total in both directions between Ecuador and Germany and 5 mes-
sages on the 8th and 6 messages on the 9th in both directions between
Ecuador and Italy. Since no breakdown for these messages, show-
ing the classes, the number of words, the origin and destination, etc.,
was included in the study, it is impossible to determine to what
extent the revenue accruing to RCAC for this traffic would be greater
(or smaller) than the revenue now received by AACR.
47. At the present time AACR is receiving the total amount of

the tolls (less the Ecuadorian Government Terminal tax) from
traffic between the United States and Ecuador in both directions.
Under the contract between ACAC and the Government of Ecuador
the tolls (less the terminal tax) will be divided equally between the
two parties. If the RCAC application be granted, half of the reve-
nue on the traffic which RCAC may be able to divert from AACR
will, ,therefore, be lost to the American communications system as a
whole. AACR will be partially compensated for its loss of traffic,
however, by a reduction of its $20,000 Ecuadorian concession tax to
$10,000 if the radio circuit is established. It is estimated that RCAC
will take 30 percent of the AACR traffic between the United States
and Ecuador which will result in a loss to AACR of approximately

,000 a year. Half of this amount, or $33,000, less the $10,000
reduction in A1CR concession tax, would be lost to the American
communications system as a whole. The establishment of the direct
radio circuit may, therefore, be expected to reduce the revenues now
Rooming to the American system as a whole; however, it is impossible
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to determine with any degree of accuracy the exact extent of such
reduction.

48. RCAC estimates that it will "make a little money" if the radio
circuit with Ecuador be established. It estimates that its cost of
establishing and operating the circuit will be between $1,000 and
$2,000 per year. This amount may be increased temporarily by a sum
not exceeding $3,000 per year, which represents RCAC's proportion
of the salaries to be paid to a commercial supervisor and a technical
Advisor in Ecuador to supervise the operations of the radio circuit
in the event the government of Ecuador requests their services.
These estimates do not include any expenses for RCAC solicitors
.or other RCAC personnel in Ecuador, additional canvassers in New
York or any other points, or any allocation to the Ecuadorian cir-
cuit of the general expenses of RCAC. It is, therefore, impossible to
determine accurately what profit (or loss) will accrue to RCAC in
handling traffic with Ecuador over the proposed radio circuit.

49. In connection with point (6), respondent refers to our decision
in Mackay Radio and Tel. Co., Inc., 2 F. C. C. 592, 599, where we dis-
cussed possible disadvantages which might result from licensing two
competing American radio companies to communicate with a foreign
country in which the telegraph services were operated as a monopoly
created by the Government. The facts in that case, however, are dif-
ferent from the instant case. The Government of Ecuador does not
operate all communication services in Ecuador as a monopoly, but
permits AACR to operate an internal telegraph system there.

50. Respondent's seventh point, that the proposed radio circuit
would add nothing of real value to the public, presents a fundamental
question of international communications policy and deserves special
consideration.

M. Cable or radio, each as a medium of communication, has its
own peculiar advantages and disadvantages. Cable circuits are com-
paratively free from forms of electrical interference, and it is di$ -
cult to intercept messages passing over them. Cables, however, may
be put out of operation completely, by accident, through natural
causes, or by the deliberate act of a party desiring to interrupt com-
munication. in instances, where cables must pass through the terri-
tory of intervening foreign governments, communications over them
are sometimes subject to censorship or stoppage. However, this lat-
ter factor is not present -in this case, since the A,An CR cables between
the United States and Ecuador do not pass through any foreign ter-
ritory, no foreign administration is thereby in a position to censor
or stop the communications. Radio is more subject to electrical in-
terference which may be caused by natural phenomena or by deliber-
ate "jamming," i. e., the creation of electrical disturbances, by a party

8 P. O. 0.
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seeking to interrupt the communication. While radio communica-
tions are susceptible to interception by unauthorized persons, special
equipment may be provided at each end of the circuit to protect
secrecy; and radio communication may be carried on directly with
other foreign countries without the possibility of censorship or
stoppage of the communication by intervening administrations. In
view of the characteristics of each of the two media, a communication
system having both cable and radio facilities is less likely to become
partially or completely interrupted at any time than a service con-
ducted by cable or radio alone. Thus, in the international field the
maintenance of both media is an important safeguard from the
standpoint of national defense as well as public convenience.

52. In addition to providing further assurance that telegraph serv-
ice will not be interrupted, the supplementing of cable with radio
facilities would permit development and utilization of scientific ad-
vances in the art of telecommunication.

53. It appears, therefore, that there are sound reasons for, and
material advantages to be gained by, the establishment of direct radio
service to foreign countries of importance from the standpoint of
traffic, national defense, or other national interest even though such
countries may have adequate cable service available. In cases where
it appears the existing cable service will be imperiled or adversely
Directed to a substantial degree by the radio competition, however,
or where other substantial disadvanages to the American communica-
tions system as a whole may result, consideration must be given to
the question. of whether the possible disadvantaget outweigh the
advantages.

54. The requirement that in granting licenses the Commission shall
"act 'as public convenience, interest, or necessity requires' * * * is
to be interpreted by its context, by the nature of radio trans-
mission and reception, by the scope, character, and quality of
services * * *." Fed. Radio Com. v. Nelson Bros. Bond and
Mortgage Co., 289 U. S. 266, 285. Part of the context is Section 1
of the Communications Act of 1934, which states that the Commission
was created "For the purpose of regulating interstate and foreign
commerce in communication by wire and radio so as to make available,
so far as possible, to all the people of the United States a rapid,
efficient, nation-wide and world-wide wire and radio communication
service with adequate facilities at reasonable charges, for the purpose
of the national defense * * *."

55. As a matter of sound national communications policy in order
to fulfill these objectives, the Commission believes, as a general rule
and in the absence of substantial reasons to the contrary, that it

8 F. a. CI.
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should permit the establishment of direct radiotelegraph service be-
tween the United States and foreign countries notwithstanding the
availability of telegraph service by cable. In our opinion the situa-
tion presented in this case warrants the establishment of direct radio-
telegraph service between the United States and Ecuador.

CONCLUSIONS

Upon the following grounds the Commission concludes that a
grant of these applications will serve the public interest, convenience,
and necessity :

1. Applicant will offer an efficient public radiotelegraph service
of standard international message classifications between the United
States and Ecuador and a service for the transmission of addressed
program material for broadcast.

2. The only public telegraph service of standard message classifica-
tions now available between the United States and Ecuador is offered
over the cable system by AACR.

3. The establishment of the proposed service by applicant will not
imperil or seriously affect the ability of AACR to continue its public
telegraph service.

4. There are material advantages to be gained by; and, as a matter
of international communications policy, there are sound reasons for;
the establishment of a direct radiotelegraph service between the
United States and Ecuador.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the "Findings of Fact and
Conclusions of the Commission" on April 29, 1940.

814'.0.0.
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WASHINGTON, D. C.
In the Matter of

AMERICAN' BROADCASTING CORPORATION OF

Krasrrucxy (WLAP),
LEXINGTON, KY.

For Construction Permit.

DOCKET No. 4986

75

April 4, 1940

George S. Smith, and Harry P. Warner on behalf of the applicant;
Paul D. P. Spearman on behalf of Station WJDX and Great Lakes
Broadcasting Corporation; Louis G. Caldwell and Reed T. Rollo on
behalf of Station WFBR; Horace L. Lohnes, E. D. Johnston, and
F. 1 W. Albertson on behalf of Station WHIO; Davies, Richberg,
Beebe, Busick d Richardson, Alfons B. Landa, and Robert W. Mapes
on behalf of Stations WOOD and WASH; A. V. Dabwmple on
behalf of the Federal Communications Commission.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDING R OF FACT

1. This proceeding arose upon an application of the American
Broadcasting Corporation of Kentucky, licensee of Station WLAP,
Lexington,', Ky. (operating on the frequency 1420 ldlocycles, 100
watts, 260 watts local sunset, unlimited time), for ,a construction
permit to install a new transmitter and a directional antenna for
nighttime use, to change frequency to 1270 kilocycles, and to operate
with power of 1 kilowatt, unlimited time.

2. The Commission was unable to determine from an examination
of said application that the granting thereof would serve public
interest, convenience and necessity and designated the same for hear-
ing. On March 9 and 10, 1938, a hearing was held before an exam-
iner, who, in his report (I-610), recommended that the application
be denied. To this report exceptions were filed by the applicant.
Oral argument was heard on September 29, 1938. Thereafter, on
December 23, 1938, the Commission issued its "Statement of Facts,
Grounds for Decision, and Order" denying the application, effective
December 30, 1938.

3. On January 18, 1939, the American Broadcasting Corporation
8F.0.0.
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of Kentucky filed a petition requesting the Commission either to
reconsider and grant the application upon the basis of the exist-
ing record, or, in the alternative, to set the application for further
hearing. On January 28, 1939, the Baltimore Radio Show, Inc.
(WFBR), respondent, filed an opposition to this petition, and on
January 31, 1939, the American Broadcasting Corporation of Ken-
tucky filed a motion to dismiss the opposition to its petition. There-
after, on June 13, 1939, the Commission issued an order setting aside
its "Statement of Facts, Grounds for Decision, and Order" of De-
cember 23, 1938, and granting the above petition, insofar as it re-
quested a further hearing. In the same order the application was
designated for further hearing upon the following issues:

(1) To determine whether or not the applicant's present facilities
provide adequate service to the community; and

(2) To determine whether or not the use of the frequency 1270
kilocycles, with 1 kilowatt power, unlimited time, and with a direc-
tional antenna 'for use at night, will provide adequate service for the
area proposed to be served and would be consistent with sound
principles of allocation.

4. Pursuant to the above order, on September 13, 1939, a further
hearing was held on the application before an officer appointed by
the Commission. Subsequently, proposed findings of fact. and con-
clusions were submitted by the applicant and by King -Treadle
Broadcasting Corporation (WASH -WOOD), the Baltimore Radio
Show, Inc. (WFBR), and the Lamar Life Insurance Co. (WJDX)
respondents.

5. In the 1930 United States Population Census, the city of Lex-
ington was not classified as a metropolitan district and the popula-
tion was given as 45,736. The population of Fayette County, of
which Lexington is the county seat, was 68,543. WLAP is the only
broadcast station located in Lexington, but this area receives addi-
tional primary service during nighttime hours from Stations WHAS,
Louisville, Ky.; WKRC, Cincinnati, Ohio; and WLW, Cineiwnati,
Oltio.'During daytime 'hours Station WHAS delivers a signal in
Lexington ranging in intensity from I to 12.4 millivolts per meter,
WKRC, a signal of 3.08 to '814 millivolts per meter, and WLW, a
signal of 9.8 to 10.8 millivolts per meter. Station WHAS renders
satisfactory service in substantially the entire area proposed to be
served by Station WLAP under the assignment requested herein,
with the exception of the business district of Lexington. Under the
Commission's rules, Stations WLW and WI IAS now operate on
assignments which are classified as clear channel and Station WKRC
uses an assignment of the regional classification. Additional satis.

C. C.
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factory service is received in the northern portion of the proposed
rural service area from Station WCKY, Covington, Ky.

6. Operating under its present assignment during both daytime
and nighttime hours, Station WLAP renders primary service to the
entire city of Lexington and a substantial contiguous rural area.
At present the station renders interference -free service at night to
its 4 millivolt -per -meter contour, which includes approximately
one -fifth of Fayette County and an estimated population of 55,332.
During the day the station renders interference -free service to its
0.5 millivolt -per -meter contour, which has a radius of 141/2 miles and
includes, in addition to the city of Lexington, the County of Fayette
and a portion of each of the counties adjacent thereto.

7. The assignment requested herein is of the regional classification
(designated as class III-B) and, under the Commission's standards
of allocation, the proposed nighttime service area would be normally
expected to extend to the 4 millivolt -per -meter contour. The pres-
ent operation of Station WJDX, Jackson, Mississippi, on the fre-
quency 1270 kilocycles with power of 1 kilowatt at night would be
expected to limit the proposed service area during nighttime hours to
the 5.3 millivolt -per -meter contour. Moreover, the operation of
time-sharing Station WASH -WOOD, Grand Rapids, Michigan, on
the frequency 1270 kilocycles, with power of 500 watts at night,
would be expected to contribute an interfering signal to the pro-
posed nighttime service to its 4.3 millivolt -per -meter contour. Ap-
plying the Commission's "Root -Sum -Square" method of computing
interference, as set out in the Commission's Standards of Good En-
gineering Practice, the record shows, and the Commission finds, that
the proposed nighttime service area of Station WLAP would be
limited to its 6.8 millivolt -per -meter contour. This contour would
include an estimated population of 57,816. As Station WLAP now
serves an estimated population of 55,332 within its present nighttime
interference -free 4 millivolt -per -meter contour, a grant of the ap-
plication would result in an estimated increase in service during
nighttime hours to only 2,484 additional persons.

8. Under the Commission's Standards of Good Engineering Prac-
tice, class III stations, which are designated as regional stations
operating on regional channels, are normally expected to render
primary service to metropolitan districts and the rural areas con-
tained therein and contiguous thereto. Class IV stations operate on
local channels and render primary service only to relatively small
cities or towns and suburban or rural areas contiguous thereto.

F. C. C.
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CONOLIJSIONS

Upon the foregoing findings of fact, the Commission concludes :
(1) Lexington, Ky., and a substantial contiguous rural area now

receive adequate primary service from the operation of Station
WLAP on its existing assignment during both daytime and night-
time hours. The station, therefore, now renders an efficient local
service consistent with the Commission's plan of allocation. More-
over, additional satisfactory service is provided to the Lexington
area from two clear -channel stations and one regional station
located in other communities.

(2) The operation of Station WLAP on the regional assignment
proposed herein would constitute a distinct departure from the Com-
mission's plan of allocation in that stations of the regional classifi-
cation are designed to render primary service to metropolitan dis-
tricts and to rural areas contained therein and contiguous thereto,
whereas the city of Lexington is not classified as a metropolitan dis-
trict and the proposed service at night would be limited well within
the contour to which stations of this classification are normally ex-
pected to serve. Because of the limitation expected to be caused to
this proposed nighttime service area (namely, to the 6.8 millivolt -per -
meter contour), the population contained therein would be only slightly
in excess of that now receiving adequate service from this station.

(3) As has been reiterated in recent decisions, the Commission by
its present plan of allocation has, based upon its experience and
study, sought to establish a pattern of radio coverage on a truly
national and scientific basis and only in such a manner can the goal,
the best and most comprehensive service possible to the greatest
number of listeners, be carried into effect. (See In re Thumb Broad-
casting Co., Docket No. 4895, 7 F. C. C. 537.) The Commission is,
therefore, loath to' depart from this plan and will not do so unless
sufficient reasons are advanced in a given ease to show that such a
departure would be warranted under the peculiar conditions and
circumatames presented and would be, therefore, in the public
interest. such facts are shown in this record.

(4) Public interest, convor&tioe and necessity will not be served
through a grant of the applieation and it should, therefore, be
denied.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the "Findings of. Fact and
Conclusions of the Commission" on May 6, 1940.

8 P. C. ta
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
E. D. RrvEns,
VALDOSTA, G.A.

For Construction Permit.

FILE No. B3 -P-2586

Decided May 7, 1940

DECISION AND ORDER ON "PROTEST AND REQ17EST FOR HEARING"

On February 7, 1940, the Commission granted without hearing
the application of E. D. Rivers for construction permit to erect a
new radiobroadcast station at Valdosta, Georgia, on the frequency of
1420 kilocycles with a power output of 100 watts night, 250 watts
day, unlimited time.

Petitioner, Albany Broadcasting Co., Inc., is the licensee of Sta-
tion WGPC, located at Albany, Ga., which, at the time the Commis-
sion granted the Valdosta application, was authorized to operate on
the frequency 1420 kilocycles with power of 100 watts. Petitioner
then had pending with the Commission an application to increase
power to 250 watts, unlimited time.

On'' F, 26, /940; 13etitiettetr Zed's. ProteSt and request for
hearing" directed against the Commission's order of February 7,
1940, granting the Valdosta application.

Petitioner alleges that the actual air -line distance between Albany
and Valdosta, Ga., is approximately 75 miles; that the recommended
separation for stations operating on the frequency 1420 kilocycles
with a power output of 100 watts is 143 miles; that the operation of
the Valdosta station Will cause serious interference with the recep-
tion of Station WGPC within its primary service area operating
with its then assigned power of 100 watts or operating with the
increased power of 260 watts for which it then had pending its appli-
cation; that if permitted to do so at a hearing, petitioner will pre-
sent evidence in support of these allegations; that prior to the grant
of the Valdosta application, petitioner notified the Commission that
a grant hereof would result in serious interference to its station

8
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WGPC within its primary service area, and that it desired to be
heard on the Valdosta application in order to introduce evidence of
said interference; that no notice of any decision of the Commission
refusing to grant a hearing was made, but the Commission granted
the Valdosta application without a hearing, and without giving peti-
tioner an opportunity to present said evidence.

Petitioner's application for increase in power was granted by the
Commission on February 27, 1940.

According to the 1930 Census, the population of Valdosta, Ga.,
is 13,482. There are no other stations located there, and the city does
not receive primary service from any stations.

Albany, Ga., according to the 1930 Census, has a population of
14,507. Station WGPC is the only station located there and no pri-
mary service from any other station is received in this community.

The frequency 1420 kilocycles is classified by the Commission as a
local frequency and stations assigned to this frequency are desig-
nated as class IV stations. The Commission's Standards of Good
Engineering Practice, concerning standard broadcast stations, con-
template that the nighttime service of class IV stations will extend
to the 4 millivolt -per -meter (ground wave) contour, and the daytime
service to the 0.5 millivolt -per -meter (ground wave) contour. On
local channels the separation necessary for service daytime deter-
mines that necessary for adequate nighttime service.

The distance between Albany and Valdosta, Ga., is, as alleged by
petitioner, about 75 miles airline. Under average conditions the
separation required to avoid objectionable interference within the
0.5 millivolt -per -meter contour is 165 miles. However, the conductiv-
ity of the soil in the area between these two stations is considerably
less than that on which the average required separation is based,
and hence, the separation necessary to avoid objectionable interfer-
ence is less than that required under average conditions. However,
the antennas of both the Valdosta station and Station WGPC have
az e4ciency somewhat above the minimum, and the operation of the
yaldo0 station, as proposed, would probably result in some slight
interference within the 0.5 Millivolt -per -meter contours of both the
Albany station, and the proposed Valdosta station.

It appears, therefore, that when the Cominission granted the Val-
dosta application, at which time Station WOPC in Albany was oper-
erating with 10Q watts power, the establishment of the new station
in Valdosta would have resulted in objectionable interference in a
small area within the 0.5 millivolt-permeter contour of Station
WGPC. Translated into terms of population, the effect of the **tablishroent

of the new station upon the suesarea Of Station WGPC
operating with 100 watts power would have been' to deprive approxi-
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mately 1,359 persons of the service of the latter station during the
daytime. The new station at Valdosta would have resulted in no
objectionable interference during nighttime hours.

During daytime Station WGPC operating with 100 watts power
rendered service to approximately 27,789 persons so that the loss of
service to approximately 1,359 persons was a consideration which
the Commission was required to balance against the additional serv-
ice proposed to be rendered by the Valdosta station. However, since
the grant of the Valdosta station, this consideration has been elim-
inated by the grant of the petitioner's application for increased
power. The grant of petitioner's application for increased power to
250 watts, unlimited time, will enable that station to serve within
its 0.5 millivolt -per -meter contour during the daytime approximately
39,155 persons as contrasted with approximately 27,789 persons when
operating with 100 watts power. The effect of the grant of WGPC's
application for increased power was also to increase the nighttime
service of that station from approximately 17,077 to approximately
19,277 persons within its 4 millivolt -per -meter contour. It is obvious,
therefore, that the granting of the petitioner's application for in-
creased power had the effect of removing whatever disadvantage
might otherwise have resulted to persons receiving the service of
that station from the grant of the Valdosta station.

If the Commission were to deny the Valdosta application, the
Albany station, operating with 250 watts,, unlimited time, would be
able to render service to approximately 1,936 people during daytime
within its 0.5 millivolt -per -meter contour who will not be able to
receive the service of this station if the grant of the Valdosta applica-
tion is permitted to stand. None of these 1,936 persons has hereto-
fore received service from Station WGPC. The question which the
Commission, therefore, is required to determine is whether the public
interest, convenience or necessity requires the denial of the Valdosta
application in order that approximately 1,936 persons who have not
heretofore received the service of Station WGPC may hereafter re-
ceive service from this station. On the other hand, a denial of the
Valdosta application would prevent approximately 39,335 people in
the area of Valdosta from receiving service of the new station. By
granting both the Valdosta application and the petitioner's applica-
tion for increased power, the Commission can make it possible for
the two stations to provide service at night to approximately 23,527
persons who do not now receive service and the extension of inter-
ference -free service in the daytime to approximately 50,701 persons
who do not now receive service. There would be approximately
4,348 persons residing within the 0.5 millivolt -per -meter daytime
contour of both stations who would not receive interference -free

8 F. C. C.
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service, none of whom have heretofore received service from either
of the two stations. In this instance, therefore, by granting both
applications the Commission is not bringing about a situation which
deprives any listener of the service of any existing station.

Petitioner makes the argument that it is entitled to notice and an
opportunity to be heard before the Commission could grant the Val-
dosta application. Both the Valdosta application to establish a new
station and petitioner's application for increased power were granted
by the Commission without a hearing. Both were considered pur-
suant to section 309(a) of the act, which requires the Commission
to grant an application for station license or modification of station
license if, upon examination of such application, the Commission
determines that public interest, convenience or necessity will be
served by a grant thereof. Petitioner has no more basis under the
statute for demanding a hearing upon the Valdosta application as
a matter of right than the Valdosta applicant would have to demand
a hearing upon petitioner's application for increased power. In this
instance, the Commission concluded from its study of both applica-
tions that the public interest, convenience and necessity would be
served by granting both applications. After consideration of the
petition filed by Station WGPC and the data furnished the Com-
mission in support thereof, the Commission is still of the opinion
that the grant of the Valdosta application as well as the grant of
petitioner's application for increased power will serve public interest,
convenience and necessity.

Accordingly, it is ordered, this 7th day of May, 1940, that the
protest and request for hearing of Albany Broadcasting Company
(WGPC) be, and it is hereby, denied.

8 F. C. a
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
MARYSVILLE- YUBA CITY BROADCASTERS, INC.,

Film No. B5-P-2551MARYS VILLE, CALM
Application for Construction Permit.

Decided May 7, 1940

DECISION AND ORDER ON PlairiON FOR REHEARING

On January 17, 1940, the Commission granted without hearing the
application of Marysville -Yuba City Broadcasters, Inc., for con-
struction permit to erect a new broadcast station at Marysville, Calif.,
for the use of the frequency 1420 kilocycles with a power output
of 100 watts, unlimited time.

On February 7, 1940, The Golden Gate Broadcasting Corporation,
licensee of Radio Station KSAN, San Francisco, Calif., filed a peti-
tion for rehearing in which it is alleged that petitioner operates its
station, KSAN, at San Francisco on the frequency 1420 kilocycles,
with 250 watts power, unlimited time; that Marysville, Calif., is
approximately 110 miles air line from San Francisco and that simul-
taneous operation of Station KSAN and the proposed station at
Marysvi/le on the frequency 1420 kilocycles will result in mutual in-
terference within the normally protected 0.5 millivolt -per -meter
contour of each station; that according to the conductivity map ac-
companying the Commission's Standards of Good Engineering Prac-
tice, it appears no interference will result within the normally
protected 0.5 millivolt -per -meter contour of either KSAN or the
proposed Marysville station but that field strength measurements
indicate the conductivity is actually better than that shown in said
conductivity map and that, as a matter of fact, interference will
result.

On February 13, 1940, Marysville -Yuba City Broadcasters, Inc..
filed its opposition to the petition of The Golden Gate Broadcasting
Corporation, KSAN, in which it is alleged that the petition for
rehearing should be denied because said petition states no facts to
sustain the conclusion of petitioner that interference will be caused
within its normally. protected contour; that, if KSAN actually has

8 F. C. 0.



84 Federal Communications Commission Reports

engineering measurements taken in conformity with Commission
requirements showing that such interference would be caused, these
data should have been submitted to the Commission in support of
petitioner's request for hearing; that, in the absence of any such
evidence to support such conclusion of the petitioner, the petition
should be denied.

On February 24, 1940, the Commission made written request of
petitioner to submit to the Commission a written statement, under
oath, together with affidavits of proof in support thereof, giving the
results of the field strength measurements and data upon which peti-
tioner based its conclusion that interference would result to station
KSAN from the operation of the proposed Marysville station, as
alleged in its petition for rehearing.

On April 5, 1940, the petitioner filed with the Commission an af-
fidavit, accompanied by tabulations of measurements and maps, from
which it appears that the 0.5 millivolt -per -meter contour of Station
KSAN extends to a distance not in excess of 16 miles in the direction
of Marysville and that the 0.025 millivolt -per -meter contour is found
at a distance of about 67 miles from San Francisco or about 38
miles from Marysville. The measurements of Station KSAN were
inadequate to determine the conductivity of the area between San
Francisco and Marysville; therefore, data were submitted showing
measurements of the signals of Station KYA, from which it was
concluded that the conductivity of the total path between Station
KYA (in San Francisco) and Marysville was approximately
2 X 10-18 ep,.

In spite of the fact that the 0.025 millivolt -per -meter contour of
Station KSAN occurred at a distance of about 38 miles from Marys-
ville and the 0.5 millivolt -per -meter contour of Station KSAN was
found at about 16 miles from San Francisco, it was concluded that
the operation of a station in Marysville as proposed would result in
objectionable interference to the present service of Station KSAN
and that interference would occur to the service of the proposed
Marysville station.

Examination of the data indicates, as would be expected, that the
conductivity characteristic of the first several miles of a path be-
tween Station RYA, at San Francisco, and Marysville (which lies
across the salt water of San Francisco Bay) is much better than the
conductivity from the north or east side of the Bay to Marysville.

The 0.5 millivolt -per -meter contour of Station KSAN occurs at
a distance of 89 miles from Marysville. Based upon an antenna ef-
ficiency of 47.5 millivolts per meter fora 100 watts power, which is
the minimum permitted class IV stations under our rules, a conduc-
tivity of 1.35 X 10-28 or better is required in the area between Maus-
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-dile and the northeast side of the Bay in order that the proposed
Marysville station place a signal of 0.025 millivolt per meter at the
location of the 0.5 millivolt -per -meter contour of Station KSAN. It
is alleged that the conductivity on a line northeast of Station KPO
is approximately 1.4 X 10-18ep. However, these measurements taken
in the direction of Marysville of Station KPO lie over a consider-
able portion of the salt water of the San Francisco Bay and are not,
therefore, truly indicative of the conductivity of the land portion of
the path which lies between Marysville and the vicinity of Oakland.

Measurements made during the Commission's allocation survey of
1935 on Station KGO at Oakland indicate the land conductivity over
this path to be 2.1 X 10-'4ep. These measurements are a more accu-
rate indication of the land conductivity since the radial in the direc-
tion of Marysville does not lie across the Bay. These data were pub-
lished by the Commission in the Report of the Allocation Survey of
September 1, 1936.

Inasmuch as it is only necessary to consider propagation of the
land area from the northeast portion of San Francisco Bay to Marys-
ville in order to determine the signals of the proposed Marysville
station at any point where the signal of Station KSAN has been
measured, it is clear that the conclusion of the petitioner represented
by propagation curves drawn, upon which the interference areas were
determined, are not an accurate indication of the actual conditions
to be expected. As previously indicated, the conductivity of this
path would have to be in the order of 1.35 x 10-18e/L before interfer-
ence would occur. An investigation of the data submitted indicates
from the slope of the curves that the conductivity of the land portion
of this path is considerably below 1.35 X 10-18eµ. In fact, the data
substantiate the conclusion that the Commission's published informa-
tion is more nearly representative of the actual conductivity. Assum-
ing the conductivity to be less than 1.35 X 10-13 between the northeast
portion of San Francisco Bay and Marysville, the distance between
San Francisco and Marysville is ample to prevent objectionable
interference within the 0.5 millivolt -per -meter contours of both sta-
tions and there is no evidence that objectionable interference will
result to either.

In view of the fact that the Commission is satisfied that no objec-
tionable interference will result to the service of the San Francisco
station because of the operation of the Marysville station, it is unnec-
essary for the Commission to consider whether the public interest,
convenience, or necessity would be served by the establishment of the
new station at Marysville, even though some interference might be
caused to the service of the existing station at San Francisco.

Accordingly, it is ordered, this 7th day of May 1940, that the Petition
for Rehearing be, and it is hereby, denied.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
PUBLIX BAMFORD THEATRES, INU. DOCKET No. 5412
ASHEVILLE, N. C.,

For Construction Permit.

April 13, 1940

Howard S. LeRoy, L. A. Denslow, and D. R. Millard, for the appli-
cant; Eliot C. Lovett, for Station WWNC; Paul M. Segal, George
S. Smith, and Harry P. Warner, for Station WMPS; H. L. Lanes,
F. W. Albertson and Maurice M. Jansky, for Stations WBNS and
WHP; Philip G. Loucks, Arthur?. W. Scharfeld and J. F. Zias, for
Station WBIG; J. W. Gum, for Station WGNC; and D. M. Patrick,
Earl A. Smith and Lester Cohen, for the Asheville Daily News.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. This proceeding arose upon an application of the Publix Bam-
ford Theatres, Inc., for a construction permit to erect a new broad-
casting station at Asheville, N. C., to install a directional antenna
for nighttime use and to operate on the frequency 1480 kilocycles,
with power of 1 kilowatt, unlimited time.

2. The Commission was unable to determine from an examination
of the appliCation that the granting thereof would serve public inter-
est, convenience and necessity and designated same for a hearing.
On March 10 and 11, 1939, a hearing was held on this matter before
an examiner. Later, proposed findings of fact and conclusions
were filed by the applicant and by the North Carolina Broadcasting
Co., Inc. (WBIG); The Asheville Citizen -Times Co. (WWNC) ;
WBNS, Inc. (WBNS); The Memphis Broadcasting CO. (WMPS) ;
and WHP, Inc. (WHP), respondents. Subsequently, the Commis-
sion granted a petition filed by the applicant for leave to amend its
application to specify a new transmitter site. On August 8, 1980,

8 W. O. O.
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the Commission by its order remanded the application for further
hearing upon the following additional issues :

To determine the availability and suitability of the antenna site
which the applicant proposes to use;

To determine whether the granting of the assignment requested
would be in accordance with the Commission's plan of allocation
and Standards of Good Engineering Practice.

3. A further hearing on the above issues was held before an exam-
iner on October 4, 5, and 16, 1939. Later, additional proposed find-
ings of fact and conclusions were filed by the applicant and by
WBNS, Inc. (WBNS) ; WHP, Inc. (WHP) ; Memphis Broadcast-
ing Co. (WMPS) ; and Asheville Citizen -Times Co. (WWNC).

4. In the 1930 United States population census, the city of Ashe-
ville is not classified as a metropolitan district and the population is
given as 50,193. In the same census the population of Buncombe
County, in which Asheville is located, is shown as 97,937. There
are two broadcasting stations now located in Asheville, namely,
WISE (which is classified as a local station operating on the fre-
quency 1370 kilocycles, with power of 250 watts, unlimited time, and
WWNC (classified as a regional station) using the frequency 570
kilocycles, with power of 1 kilowatt, unlimited time. During the
day Station WWNC serves an estimated population of 163,640 within
its 0.5 millivolt -per -meter contour. No other stations render primary
servile to the Asheville area during either daytime or nighttime
hours. "

5. The antenna, site specified in the application, as amended, would
not be satisfa,ctory for the assignment requested herein as the pro-
posed station, operating at this, site, wourld not be able to render a
roininau,m, signal intensity of 25 millivoltsper meter to the entire
business district of Asheville during eit&r daytime or nighttime
hours. In fact, operating from the site specified, the station's 25
millivolt -per -meter contour would be expected to include, at the
maximum, during nighttime hours, only approximately one-half of
the businebs district of Asheville and an even smaller portion of this
district during the clay.

6. The assignment requested herein is of the regional classification
(designated as class III-B), and, under the Commission's Standards
of Good Engineering Practice, the proposed nighttime service area
would be normally entitled to protection to its 4 millivolt -per -meter
contour. Moreover, under the same standards class III stations are
normally expected to render primary service to metropolitan districts
and the rural areas contained therein and contiguous thereto. The
present operation of Station WBNS, Columbus, Ohio, would be ex -

8 F. C. CI.
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petted to limit the proposed service area during nighttime hours to
the approximate 10 millivolt -per -meter contour. This contour would
not be expected to embrace even the entire city of Asheville.

7. The service of Station WMPS, Memphis, Tenn., is now limited
at night by the operation of KSO, Des Moines, Iowa, to the ap-
proximate 3.64 millivolt -per -meter contour. Station WBNS also
contributes an interfering signal to the approximate 3 millivolt -per -
meter contour of this station. The operation of the proposed station
would be expected to contribute an additional interfering signal to
this station during nighttime hours to the approximate 2.6 millivolt -
per -meter contour. Applying the Commission's "Root -Sum -Square"
method of computing interference, as set out in the Commission's
Standards of Good Engineering Practice, the operation of the pro-
posed station would be expected to increase the present limitation
to the service of Station WMPS at night from the 4.7 millivolt -per -
meter contour to the approximate 5.4 millivolt -per -meter contour.

CONCLUSIONS

Upon the foregoing findings of fact, the Commission concludes :
1. The antenna site specified in the application, as amended, is not

satisfactory for the operation of a station as proposed herein, in
that it would not enable such a station to render a minimum signal
of 25 millivolts per meter to the business district of the city of Ashe-
ville. Under the Commission's Standards of Good Engineering Prac-
tice a station operating at this site on the assignment requested could
not render an efficient broadcasting service to this community.

2. The operation of a broadcasting station, as proposed herein,
would constitute a distinct departure from the Commission's plan
of allocation in that stations of the regional classification are designed
to render service primarily to metropolitan districts and to rural
areas contained therein and contiguous thereto, whereas the city of
Asheville is not classified as a metropolitan district and the proposed
service at night would be limited far within the contour, to which
stations of this classification are normally entitled to protection.
Because of the drastic limitation expected to be caused to the proposed
nighttime service area (namely, to the 10 millivolt -per -meter con-
tour), the applicant could not render interference -free service at
night, even to the entire city of Asheville.

3. The Commission will ixot, in granting applications for broad-
casting facilities, depart from its plan of allocation unless convincing
reasons are advanced in a given case to show that such a departure
would be in the public interest. No such considerations are shown
in this record.

8 F. C. C.
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4. The operation of the proposed station during nighttime hours
would materially diminish, through objectionable interference, the
present useful service area of Station WMPS, Memphis, Tennessee.

5. Public interest, convenience, and necessity will not be served
through a grant of the application and, therefore, it should be denied.

The proposed findings of fact and conclusions of the Commission,
were adopted by. the Commission as the "Findings of Fact and Con-
clusions of the Commission" on .May 13, 1940.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D. C.

In the Matter of
C. T. SHERER CO., INC., DOCKET No. 5474
WORCESTER, MASS.
For Construction Permit.

March 13, 1940

J. E. Burroughs, Jr., William Stanley, and Wm.. P. Arnold on
behalf of the applicant; Frank D. Scott and Louis B. Montfort on
behalf of Station WTHT, respondent; Karl A. Smith on behalf of
Station WTAG, intervener; James W. Gum and James T. Clark on
behalf of Central Broadcasting Corporation, intervener; Ben S.
Fisher, Charles V. Wayland, and John W. Kendall on behalf of Sta-
tion WORC, intervener.

PROPOSED FINDINGS OF FACT .AND CONCLUSIONS OF THE COMMISSION

C. T. Sherer Co., Inc., filed an application for a construction per-
mit (file No. B1-P-2266), requesting authority to construct a new
radiobroadcast station at Worcester, Mass., to operate on 1200 kilo-
cycles with power of 100 watts night, 250 watts day, unlimited time.
The Commission was unable to determine from an examination of
the application that the granting thereof would serve public interest,
convenience or necessity, and, therefore, designated the application
for hearing before an examiner in accordance with the provisions
of the Communications Act of 1934, as amended. Due notice of the
time and place of hearing, and the issues to be determined, was given
to the applicant and other interested parties. The hearing was held
on July 14 and 24, and September 19,1939. Proposed findings of fact
and conclusions were filed by the applicant and Alfred Frank Klein-
dienst, licensee of radiobroadeast Station WORC, located at Worces-
ter, Mass., intervener.

FINDINGS OF PACT

1. The applicant, C. T. Sherer Co., Inc., is a corporation organized
under the laws of the State of Massachusetts. The capital stock
consists of 1,470 shares of preferred and 5,000 shares of common
stock, all of which is owned by the U. C. Taylor Trust. The officers
of the applicant corporation are Frank F. Butler, president, William
Robert Ballard, vice president, Raymond A. Voltz, treasurer, and
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Paris Fletcher, secretary or clerk. The directors are Frank F. But-
ler, S. Lloyd Jones, and Harry R. Davis. The trustees of the R. C.
Taylor Trust are Forrest W. Taylor, Harry R. Davis, and Frank F.
Butler. All of the officers, directors, and trustees are citizens of the
United States. The applicant is engaged, as its principal business,
in the operation of a department store in the city of Worcester.

2. According to the United States Census of 1930, the population
of the State of Massachusetts was 4,249,614, of the city of Worcester,
195,311, the metropolitan district of Worcester, 305,293, and Worces-
ter County, 491,242.

3. The 0.5 millivolt -per -meter daytime contour of the proposed
station will have a radius of about 81/2 miles, which will embrace a
population of 234,385. Located between the 2.0 and the 0.5 millivolt -
per -meter daytime contours of the proposed station, however, are six
cities, each with a population in excess of 2,500 and the group with
a total population of 35,360. Under the Commission's Standards of
Good Engineering Practice signals received in such cities are not
considered to constitute satisfactory primary service unless their
value exceeds 2 millivolts per meter. Thus only about 200,000 persons
or 65 percent of the population in the metropolitan district of
Worcester will receive primary service during the daytime.

4. The Engineering Standards also provide that transmitter sites
be so chosen that the station will have a minimum signal of 5 milli-
volts per meter over the entire residental section of the city in which
the main studio is located. The 5 millivolt -per -meter contours of the
proposed station will have radii of approximately 2.8 and 2.2 miles,
during the day and night, respectively. The dimensions of the city
of Worcester with a minimum signal of 5 millivolts per meter either
miles east and west. Therefore, regardless of the location selected,
it will be impossible to serve the entire residential district of the city
of Worcester with a minimum signal of 5 millivolt -per -meter either
day or night.

CONCLUSIONS

Upon the foregoing findings of fact, the Commission concludes:
1. The limited service to be rendered by the proposed station will

not constitute a satisfactory use of the facilities requested.
2. The granting of the application will not serve public interest,

convenience or necessity.
In view of the conclusion reached that this application should be

denied for the reasons indicated, it is unnecessary to dispose of other
issues in the case.

The proposed findings of fact and conclusions of the Commission
were adopted as the "Findings of Fact and Conclusions of the Com-
mission" on May 16, 1940.

8 P. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D. C.

In the Matter of
EDDIE ERLBACHER,
CAPE GIRARDEAU, Mo.

For a permit to construct a coastal har-
bor station at Cape Girardeau, Mo.;
to operate in the public service.

March 13, 1940

Harry J. Daly on behalf of the applicant; Willson Hurt on behalf
of Radiomarine Corporation of America; James H. Hanley on
behalf of Warner and Tamble Radio Service; Loyola M. Coyne on
behalf of Inland Waterways Corporation; and Robert L. Irwin on
behalf of the Commission.

DOCKET No. 5594

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. This proceeding is on an application filed by Eddie Erlbacher
for a permit to construct a coastal harbor station at Cape Girardeau,
Mo., to be operated in the public service. The assignment requested
is: Frequency, 2738 kilocycles; power, 50 watts, A-8 emission; and
hours of operation, unlimited. The application was heard before a
properly designated employee of the Commission. Proposed find-
ings of fact and conclusions have been filed on behalf of the applicant
and Warner and Tamble Radio Service.

2. Eddie Erlbacher, the applicant herein, is a citizen of the United
States and a resident of Cape Girardeau, Mo. His principal busi-
ness is that of towboat operator. The range of his towing operations
is generally along the Mississippi and its tributaries.

3. Cape Girardeau is located on a high bluff on the Mississippi
River, approximately 95 miles south of Saint Louis and 155 miles
north of Memphis. It is situated between the points where the

OA Ohio Biters flow into the Mississippi. The principal

1Motion. o% Warner and Taxable Radio Service to remand for farther burins, dent ad
Mai 22, 1940,
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commodities hauled on the Mississippi are gasoline, cement, coal,
molasses, coke, and iron. During the year 1937, the tonnage han-
dled on the Mississippi between the Missouri and Ohio Rivers was
3,056,945, and the values of the cargoes hauled aggregated $151,-
738,807. The vessels operating in this area during 1937 numbered
1,527 steamers with registered tonnage of 883,384, 2,780 motor ves-
sels with registered tonnage of 288,568, and 6,846 barges with a
registered tonnage of 7,301,762. The passengers carried numbered
1,005,708. The applicant has presented a list showing 72 boats
which regularly pass Cape Girardeau.

4. The applicant intends to operate the proposed station in the
public service, and a constant listening watch will be maintained.
Distress calls, emergency calls, weather reports, river data, lock news,
and similar information will be handled without charge. In addi-
tion, the station will provide two-way telephone communications
between boats within the range of the station and. land telephone
stations. The applicant proposes to charge 75 cents for the initial
period of three minutes or fraction thereof, plus 25 cents for each
minute after the initial period. The proposed rate will apply to calls
between boats and the long distance toll terminal at the proposed
station; to telephone relay service; and to telegraph messages which
will be accepted for transmission through the established telegraph
companies. Arrangements have been made for a physical connection
with the toll lines of the Southeast Missouri Telephone Company.
However,.the Commission makes no finding as to the reasonableness
of the proposed rates or with respect to services to be rendered
without charge.

5. The record shows that the operation of the proposed station
would aid in the safety of life and property of the persons in the
area and would permit the business interests in this section to handle
their affairs more efficiently. The service proposed would be particu-
larly beneficial to the marine operations in the area in cases of
breakdown, the stranding of boats occasioned by the shifting of
channels or the fall of the river, and emergencies connected with
shipping on the river. A station at Cape Girardeau would aid
materially as a medium for transmitting messages between the
towboats and their offices.

6. There are two public coastal harbor stations located on the
Mississippi River. Station WAR, owned by the Southern Bell
Telephone and Telegraph Co., operates on the frequency 2558 kilo-
cycles, with a maximum power of 400 watts, and is located at Port
Sulphur, La. Station WJB is owned by Warner and Tamble Radio
Service operating on 2738 kilocycles, with a. maximum power of 25
watts, and is located at Memphis, Tenn. There is outstanding a con -
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struction permit for authority to build equipment which will in-
crease the power assignment of Station WJG to 100 watts. Station
WJG is able to contact boats at a distance of 140 miles or approxi-
mately 20 miles south of Cape Girardeau. From listening tests
conducted on behalf of the applicant, it is shown that the channel
2738 kilocycles is received at Cape Girardeau about one -eighth of
1 percent of the time, and of this time Station WJG uses the channel
on an average of 1 minute in 11 hours. Station WJG does not
render a consistent service in the Cape Girardeau area.

7. The transmitter and the other equipment to be used in connec-
tion with the operation of the proposed station are designed accord-
ing to good engineering practice and will comply with the regulations
of the Commission. The antenna and the transmitter equipment
will be located near a building owned by the applicant. The antenna
will be approximately 150 feet above the river. The receivers and
transmitters to be installed on the boats owned by the applicant will
cost approximately $350 each. In addition, it is expected to spend
$150 on each boat to quiet the electrical noise and make the antenna
more efficient. The coverage of the proposed station is expected to
embrace a radius of approximately 20 miles.

8. The estimated cost of the proposed station is $1,900. The
operating expenses are expected to be approximately $4,900 a year.
The operating expenses will include the services of at least three
qualified operators necessary to maintain a constant watch on the
frequency. In addition to maintaining a watch, the operators would
perform other services connected with the applicant's towboat op-
erations. The operating expenses of the proposed station would thus
be reduced by the allocation of the operators' time to other duties.
The applicant has a net worth of more than $86,000, of which ap-
proximately $16,000 is represented by cash in the bank. The opera-
tion of the proposed station is not expected to result in a profit at
the start but the applicant is willing to continue the station despite
any loss that may be incurred.

9. The frequency 2738 kilocycles is allocated pursuant to rule 229
to ship, coastal harbor' and 'Government stations, under rules 285
(d) and 275 (e) to ship and coastal harbor stations, respectively,
and designated by rule 285 (d) for communication primarily with
other ship stations. Under the Madrid regulations, this frequency
is in a shared band. In accordance with the Canadian Agreement
of October 1933, as modified March 81, 1989, this frequency is avail-
able for the common use of both Canadian and United States star
dons. Under the Havana Agreement of Deoetober 1987, the frequency
band 2785 to 2740 kilocycles is itllocateit to the coastal service
primarily for intership communication. This freqttency is also des-
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ignated by rule 1 of the Commission's special temporary rules
governing the operation of ship telephone and coastal harbor tele-
phone stations in the Great Lakes region, effective March 31, 1939,
to ship and coastal harbor stations.

10. The operation of the proposed station would not be expected
to cause serious interference to the service of any existing station
during daytime. However, if the proposed station and Station WJG
operated simultaneously at night, there would be heterodyning and
cross -talk sufficient to cause interference in areas outside of a radius
approximately 15 miles of the desired station. The applicant expects
to operate the proposed station in a manner which would not cause
interference to existing services.

CONCLUSIONS

Upon the facts presented, the Commission concludes that:
1. The applicant is legally, technically, financially, and otherwise

qualified to install and operate the proposed station.
2. The applicant will offer a public service if the permit to con-

struct the proposed station is granted, and arrangements have been
made for landline service.

3. There is a need for the service proposed by the applicant in
the area of Cape Girardeau.

4. The frequency 2738 kilocycles is available for use as proposed
under the provisions of the Communications Act of 1934, as amended,
the General Radio Regulations annexed to the International Tele-
communications Convention, Madrid, 1932, and the Rules and Reg-
ulations of the Commission.

5. Interference would result at night between the proposed sta-
tion and Station WJG at Memphis during simultaneous operation.
However, since the frequency is allocated principally for use by ship
stations, its use by coastal harbor stations contemplates no inter-
ference with the ship service and a share -time use between coastal
harbor stations.

6. The granting of the application would not adversely affect the
interests of any carrier or carriers subject to the Communications.
Act of 1934, as amended.

7. The granting of the application would serve public interest,
convenience, and necessity only on condition that the operation shall
not cause interference to the intership service or to the service of
any other coastal harbor station operating on the same frequency.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the "Findings of Fact and Con-
clusions of the Commission" on May 22, 1940.

SF. a 0.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of 1
NEPTUNE BROADCASTING CORPORATION, DOCKET No. 5586
ATLANTIC Crrr, N. J.

For Construction Permit.

April 4, 1940

Clarence C. Dill, James W. Gum, and Samuel Morris on behalf of
the applicant; Ben S. Fisher, John W. Kendall, and C. V. Wayland
on behalf of Station WBAB, intervener; and George 0. Sutton and
Arthur H. Schroeder on behalf of Stations WILM and WAZL,
respondents.

PROPOSED FINDINGS OF FACT .AND CONCLUSIONS OF THE COMMISSION

1. Neptune Broadcasting Corporation filed an application for a
construction permit (File No. B1-P-2333) requesting authority to
construct a new ra,diobroadcasting station at Atlantic City, N. J., to
operate on 1420 kilocycles with power of 100 watts night, 250 watts
local sunset, unlimited time. The Commission was unable to de-
termine, from an examination of the application, that the granting
thereof would serve public interest, convenience, or necessity and,
therefore, designated the application for hearing before an examiner
in accordance with the provisions of the Communications Act of
1934, as amended. Due notice of the time and place of hearing,
and the issues to be determined, was given to the applicant and other
interested parties, The hearing was held on June 9, 10, and 20, 1939.
Proposed findings of fact and conclusions were filed by the applicant;
Press -Union Publishing Co., intervener; Delaware Broadcasting Co.,
licensee of broadcast Station WILM, respondent; and the Hazleton
Broadcasting Service, Inc., licensee of broadcast Station WAZL,
respondent.

2. The licensees of Stations WILM and WAZL participated in this
proceeding as respondents because of the possibility of objectionable
interference to the operation of said stations if the instant appli-

1 Petition for rehearing filed by Press -Union Publishing Co. (WILik7i4,,on June 11, 1940,
.denied on July 16, 1940. See decision and order on petition for rehearing, 8 F. C. C. 98.
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cation were granted. The record shows, and the proposed findings
of fact and conclusions submitted by the respondents concede, that
no objectionable interference will result to Stations WILM and
WAZL from the operation of the station proposed by the applicant.
As between the remaining parties the only issue to be determined is
whether the intervener (WBAB) will be, as alleged by it, adversely
affected by the addition of the proposed station in Atlantic
City, N.J.

3. According to the 1930 United States Census, the population of
Atlantic City was 66,198, the metropolitan district 102,424, and
Atlantic County in which Atlantic City is located, 124,823. Accord-
ing to the same census, the population of the State of New Jersey
was 4,041,334. The proposed station will render primary service
to 111,799 people during the day and 100,472 at night. The proposed
station will also render primary service to the whole metropolitan
district during the day and at least 99 percent of the whole
metropolitan district at night.

There are 12 stations licensed to operate in the State of New
Jersey. At the time of the hearing there was only one station
licensed to operate in Atlantic City, Station WPG. Since the hear-
ing the Commission has granted the application of Greater New
York Broadcasting Corporation for permission to operate a station
in New York City with power of 5 kilowatts on 1100 kilocycles, un-
limited time, contingent upon the surrender of the license of Station
WPG. There was an outstanding construction permit, authorizing
the construction and operation of a new station in Atlantic City
by Press -Union Publishing Company (WBAB) to operate on 1200
kilocycles with power of 100 watts night, 250 watts day, unlimited
time. At the .hekring of "the application of Press -Union Publishing
Company, the applicant therein insisted that there was a need for
two broadcast stations in Atlantic City. Some service of an
intermittent and secondary nature is received from distant clear -
channel stations. These stations, however, carry no programs for
the local, charitable, religious, educational, fraternal, or civic organ-
izations of Atlantic City and they do not carry any advertising for
local merchants. The local talent has no outlet through such
stations.

According to the United States census of business for 1935, At-
lantic City had 1,734 retail stores, with 5,525 employees, and a pay
roll of $5,092,000, making total annual sales of $37,107,0000. Ac -

.cording to the same census, Atlantic City had 108 wholesale estab-
lishments with 718 employees and a pay roll of $996,000, doing an

-.annual business of $14,196,000. The census showed also that for
1985, Atlantic City had 84 manufacturing establishments, with 907
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employees, and a pay roll of $1,114,284, the manufactured product of
which had an annual value of $9,650,306.

4. There is no evidence of the extent, if any, to which the income
of Station WBAB will be reduced by the operation of the proposed
station or that WBAB will be unable to operate in the public inter-
est. In fact, it was shown that none of the WBAB advertising con-
tracts have been canceled although seven of the contracts for adver-
tising over applicant's proposed station were signed by the same
organizations heretofore signing contracts with the intervener.

CONCLUSION S

Upon the foregoing findings of fact the Commission concludes :
1. Intervener, Press -Union Publishing Co. (WBAB), has failed

to show that it has any interests that will be adversely affected by
a grant of the instant application or that such grant will result in
impairment of its ability, as licensee of Station WBAB, to serve
public interest, convenience, or necessity.

2. Upon consideration of all the facts of record as to the appli-
cation of Neptune Broadcasting Corporation, the Commission con -
'eludes that public interest, convenience, or necessity will be served by
a grant of said application, subject to the selection of an approved
transmitter site and antenna system.

" The proposed findings and conclusions of the Commission were
adopted by the Commission as the "Findings of Fact and Conclu-
sion of the Commission" on May 22, 1940.

July 16, 1940

DECISION AND ORDER ON PETITION FOR REHEARING

Neptune Broadcasting Corporation, Atlantic City, N. J., filed an
Application (B1-P-2333) for construction permit to erect a new
radiobroadcast station at Atlantic City, N. J., to operate on the fre-
quency 100 kilocycles, with 100 watts power night, 250 watts local
sunset; unlimited time.

Theapplication was heard before an examiner on June 9, 101.
and 20, 1939.

Press -Union Publishing Co., licensee of Station WBAB, Atlantic
City, N. J., petitioned to intervene in the proceedings, alleging that
a grant of the Neptune application -would adversely affect its inter-
ests because of economic injury. We permitted the intervention,.
and Press -Union Publishing Co. participated fully in, the proosed-

-log% Thereafter petitioner submitted propsseil findings of fact and
e F. 0, 0.
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conclusions of law. Petitioner submitted a proposed conclusion,
"The applicant has not proven that there is available in Atlantic
City sufficient economic support or talent for program material for
two full-time local stations," but did not submit any proposed find-
ings of fact which would support such a conclusion; nor did peti-
tioner propose any conclusion or findings in support thereof, that a
grant of the Neptune application would aggrieve or adversely affect
its interests.

On April 4, 1940, the proposed findings of fact and conclusions of
the Commission were filed. Among other proposed findings of fact
was the following :

There is no evidence of the extent, if any, to which the income of Station
WBAB will be reduced by the operation of the proposed station, or that WBAB
will be unable to operate in the public interest. In fact it was shown that
none of the WBAB advertising contracts have been canceled, although seven
of the contracts for advertising over applicant's proposed station were signed
by the same organizations heretofore signing contracts with the intervener.

Upon this finding the Commission. concluded:
Intervener, Press -Union Publishing Co. (WBAB), has failed to show that it

has any Interests that will be adversely affected by a grant of the instant
application or that such grant will result in impairment of its ability as
licensee of Station WBAB to serve public interest, convenience and necessity.

On May 22, 1940, the Commission issued its order granting the
application of Neptune Broadcasting Corporation and adopting as
final its findings of fact and conclusions of April 4, 1940.

On June 11, 1940, Press -Union Publishing Co. (WBAB) filed a
petition for rehearing. Station WBAB is authorized to use the fre-
quency 1200 kilocycles, with 250 watts power, unlimited time. The
frequencies assigned both the applicant and petitioner are sufficiently
separated so that both may be used in Atlantic City without either
causing electrical interference to the other.

On June 17, 1940, Neptune Broadcasting Corporation filed its an-
swer to the petition for rehearing.

Petitioner does not now assert that it will be aggrieved or adversely
affected by the grant of the Neptune application, but seeks a denial
of the application on the grounds that there is no need for two
local stations in Atlantic City; that the service of the proposed Nep-
tune station will duplicate to a large extent the program service now
being rendered by Station WBAB; that the Commission did not
make a finding as to the financial qualifications of the applicant; that
the record does not support a finding that the applicant is financially
qualified because financial statements of the stock subscribers were
not put in evidence; that "stock ownership in the applicant corpo-
ration is confusing and it is difficult to ascertain the procedure foi-

803%0.C.



100 Federal Communications Commission Reports

lowed by the Commission in determining the ultimate parties to
which the license was granted."

Although petitioner, in its petition for rehearing, does not assert
that it will be aggrieved or adversely affected by the operation of the
proposed station, we have carefully considered the grounds urged
by petitioner for a reversal of our decision of May 22. Upon con-
sidering these grounds, we find that they are without merit.

Accordingly, it is ordered this 16th day of July, 1940, that the
petition for rehearing be, and it is hereby, denied.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.
In the Matter of

Application of the MICHIGAN BELL TELEPHONE
Co. for a certificate that the proposed ac-
quisition by it of the telephone plant and
property of the HILLANDALE TRT.FEHONE CO.
will be of advantage to the persons to
whom service is to be rendered and in the
public interest.

June 12, 1940

CERTIFICATE

DOCKET No. 5831

At a session of the Federal Communications Commission held at
its offices in Washington, D. C., on the 12th day of June, 1940,

The Commission having under consideration the application of
the Michigan Bell Telephone Co. requesting this Commission to cer-
tify that the proposed acquisition of the properties of the Hillandale
Telephone Co. by the Michigan Bell Telephone Co. will be of ad-
vantage to the persons to whom service is to be rendered and in the
public interest,

A. hearing and investigation of the matters and things involved in
said proceeding having been had, it is hereby certified that the pro-
posed acquisition of the properties of the Hillandale Telephone Co.
by the Michigan Bell Telephone Co. will be of advantage to the
persons to whom service is to be rendered and in the public interest;
provided, however, the Commission makes no finding as to the value
of the property or as to the reasonableness of the purchase price,
and nothing herein shall be deemed an approval of any accounting
performed or to be performed in connection with the transaction.

This certificate shall take effect immediately.
8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
RADIO VOICE OF SPRINGFIELD, INC., DOCKET No. 5704
SPRINGFIELD, 0E10.

For Construction Permit.

May 16, 1940

W. Theodore Pierson in behalf of the applicant; Charles W. Way-
land in behalf of Donald A. Burton (WLBC), respondent.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

This proceeding arose upon the application of Radio Voice of
Springfield, Inc., for a construction permit to erect a new radio -
broadcast station at Springfield, Ohio, to operate on the frequency
1310 kilocycles, with power of 100 watts, unlimited time. The Com-
mission being unable to determine that the granting of the appli-
cation would serve public interest, convenience, and necessity, desig-
nated it for hearing, and notice of the time and place thereof and
the issues to be determined was given to the applicant and other
interested parties. The matter was heard on October 27, 1939,
before an examiner duly designated by the Commission. Subsequent
thereto, on November 17, 1939, the applicant was granted leave to
amend its application on matters not concerning the issues involved
herein. Proposed Findings of Fact and Conclusions have been
stibinitted" On behalf of the applicant and Donald A. Burton
(WLBC), reSpont/Cut.

The Proposed Findingtof Fact and Conclusions submitted by the
respondent; Donald A. Burton, contluded that the application should
be denied on the ground that 'the operation of the proposed station
would cause objectionable interference to the operation of Station
WLBC. As between the parties, this is the only issue and only the
relevant facts necessary in deciding this issue are reported herein.

The transmitter site and the antenna are to be selected subject to
the Commission's approval. The facts reported herein are based
upon the use of a self -supporter vertical radiator with height of

r. 0. 0.
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150 feet to be located near the center of the business district of
Springfield, upon actual measurements of the signals of Station
WLBC, and upon the computed field intensity of the signals of
the proposed station.

Station WLBC is located at Muncie, Ind., 871/2 miles distant from
Springfield, Ohio, and it operates with power of 250 watts, unlimited
time, on 1310 kilocycles, the same frequency requested by the appli-
cant herein. The simultaneous operation of the proposed station and
WLBC would result in interference within the 0.5 millivolt -per -
meter contour of each station. This interference would occur over
2 crescent -shaped areas centering on a direct line between Muncie
and Springfield; and the maximum interference to Station WLBC
would be to its 0.8 millivolt -per -meter contour and to the predicted
0.88 millivolt -per -meter contour of the proposed station.

The crescent -shaped area within the 0.5 millivolt -per -meter con-
tour of WLBC over which the interference would occur is 7 miles
across the widest point and has an area of 157 square miles, which
is approximately 4.7 percent of the total area now served by the
station. The station now renders primary service to a total popu-
lation of 187,100 residing within the 0.5 millivolt -per -meter contours
and approximately 11,400 persons, or 6.1 percent of the total pop-
ulation within this contour, would be affected by the interference
from the proposed station. Based upon measurements taken at a
point near the center of this interference area, approximately 29
miles distant from Muncie, the following stations render a signal
of 0.5 millivolts per meter, or better, which is considered adequate for
primary service to listeners residing in rural areas : WLBC renders
a signal of 0.6 millivolts per meter; WItBIT, Richmond, Ind., located
18 miles from the point selected, provides a signal of 1.5 millivolts
per meter; WHIO, Dayton, Ohio, 421/2 miles distant, a signal of 1.57
millivolts per meter; WOWO, Fort Wayne, Ind., 67 miles away, 1.08
millivolts per meter; WJR, Detroit, Mich., 176 miles distant, 1.88
millivolts per meter; WLW and WKRC, Cincinnati, 68 miles dis-
tant, 19.8 and 2.12 millivolts per meter, respectively; and wit`BM,
Indianapolis, provides a signal in excess of 0.5 millivolts per meter.
In addition, portions of the area receive signals in excess of 0.5
millivolts per meter from Station WH A S, Louisville, and WMAQ,
Chicago. Muncie is situated in Delaware County, and the area over
which interference would be received from the proposed station lies
entirely outside of this county.

The crescent -shaped area lying within the predicted 0.5 millivolt -
per -meter contour of the proposed station, over which interference
would be received from Station WLBC, is 6 miles across at the widest
point, and a population of approximately 7,500 reside therein.

8 P. C. C.
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There are approximately 121,700 potential listeners residing within
the predicted 0.5 millivolt -per -meter contour of the proposed Spring-
field station and 7,500 persons, or approximately 6.2 percent, would
be deprived of primary service from the proposed station. This inter-
ference area lies outside of Clark County, in which the city of
Springfield is located, except for a triangular -shaped area in the
northwest corner having a base on the north of 2 miles and an alti-
tude of 7 miles. The persons residing within the interference area
of the proposed station receive primary service from Station WHIO,
Dayton, WLW, Cincinnati, and WCKY, Covington, Ky.

Springfield has a population of 68,743 and Clark County a popu-
lation of 90,936 (1930 Census). There are no broadcast stations lo-
cated in the city or in the county. The entire city receives primary
service from but one station, namely, WLW, Cincinnati, and Stations
WCKY and WHIO render primary service to the residential dis-
tricts thereof. The proposed station would serve the entire city of
Springfield with satisfactory primary service, and a population of
83,900 reside within the predicted 2 millivolt -per -meter contour and
114,200 within the predicted 0.5 millivolt -per -meter contour.

CONOL17SION

1. Station WLBC and the one proposed herein are classified, under
the Commission's rules and standards, as class IV stations and, as
such, normally may be expected to render interference -free service
during the daytime to the 0.5 millivolt-per -meter contour. It is
plain that in the instant case it would not be in the public interest to
deny the application for the proposed station in order that the rela-
tively few people now receiving service from Station WLBC who
would be affected thereby could continue to receive service from that
station, since to do so would mean that the city of Springfield would
be deprived of a local radio service, and the relatively large number
of people who would be served by the proposed station would not
receive the benefit of such service. Particularly is this true whore,
as here, those who would no longer receive service from Station
WLBC already receive service from several other stations.

2. Upon consideration of all the facts of record, the Commission
concludes that the granting of the instant application will serve
public interest, convenience, and necessity.

The proposed findings and conclusions of the Commission were
adopted by the Commission as the "Finding of Fact and Conclusions
of the Commission" on June 17, 1940.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
C. L. WEATHERSBPP, W. H. NICHOLS, C. L.

Ptcwrarg, and E. M. THOMPSON, doing busi-
ness as ALBERMARLE BROADCASTING STATION,
ALBEMARLE, N. C.

For Construction Permit.

DOCKET No. 5664

May 16, 1940

Ben S. Fisher, Charles V. 'Wayland, and John W. Kendall on
behalf of the applicants; E. C. Lovett on behalf of Catawaba Valley
Broadcasting Company; Karl A. Smith, and Lester Cohen on behalf of
Station WISE.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF PACT

1. This proceeding arose upon an application for a construction
permit filed by C. L. Weathersbee, W. H. Nichols, C. L. Pickier, and
E. M. Thompson, copartners doing business as Albemarle Broad
castingStation, requesting authority to construct a new radiobroad-
cast station in Albemarle, N. C., to operate on the frequency of
1370 kilocycles with power of 100 watts, daytime only. The Com-
mission was unable to determine from examination of the applica-
tion that a grant thereof would serve public interest, convenience, and
necessity and designated the matter for hearing.

2. The applicant and all other interested parties were duly notified
of the time and place of hearing, and the issues to be determined
and, pursuant to said notice, hearing was held on October 29, 1939.
before an examiner duly appointed by the Commission.

8. The Albemarle Broadcasting Station, applicant herein, is a
copartnership composed of C. L. Weathersbee, W. H. Nichols, C. L.
Pickier, and E. M. Thompson, all of whom are citizens of the United
States.

4. Mr. Weathersbee resides in Norwood, N. C., a distance of 11
miles from Albemarle. He is now, and for the past 14 years has
been, employed by the Duke Power Company as manager of a small

8 P. O. a
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branch out of Salisbury, N. C. If the application is granted, he
will each day devote about 2 hours' time from his present employment
to station operation, serving as part-time announcer and "helping
to arrange station business."

5. Mr. Nichols is a resident of Norwood, N. C., where he is em-
ployed as service man in his father's garage. If the application is
granted, he will be manager of the proposed station and devote all
his time to station operation.

6. Mr. Pickier is now, and for the past 20 years has been, a resident
of Albemarle, N. C., where he is employed by the Wiscossit Mills as
head mechanic in the yarn and dye department and is also engaged
as a part-time minister of the gospel. If the application is granted,
he will be sales manager, and have charge of the finances of the
proposed station, and also serve as director of religious programs.

7. Mr. Thompson is a resident of Norwood, N. C., where he has
for the past 17 years been engaged in business and is now engaged
in operating a grocery and meat market and a farm enterprise. He
will not take an active part in the operation of the proposed station.

8. None of the applicant partners has ever had any experience in
the construction or operation of a radiobroadcast station, other than
unlicensed stations, as hereinafter shown, and no definite plan or
arrangement has been made by them for the employment of qualified
experienced station personnel, station operation in general, or the
broadcast service to be rendered. To a large extent such matters
are left, and expected, to be "worked out" after the application is
granted. However, applicants "hope" and expect to employ two
licensed operators, one of whom will act as station engineer, and one
announcer.

9. The financial statement of the partnership offered and received
in evidence on the hearing shows, as at October 23, 1989, total assets
of $8,000, consisting of cash deposited in the First National Bank
at Albemarle, N. C., on October 21, 1939, 3 days prior to the hearing,
and no liabilities. The evidence adduced at the hearing shows that
of this amount three of the partners (Weathersbee, Nichols, and
Pickier) each furnished and paid in $1,000, and the fourth partner
(Thompson) furnished and paid in $2,00u. The balance of $8,000
was provided and deposited in the account by W. E. Smith, a local
attorney, and T. B. Wolfe, a state highway commissioner, who are
also the local bankers. This money was advanced to the partnership
by Smith and Wolfe without any note or agreement in writing being
executed by or between the parties with reference thereto, but only
an oral understanding that it, ocalld be repaid it the application is
granted and the station makes money. The partnership is not now
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under any obligation to repay the "loan" and will not be unless the
application is granted and the station makes money.

10. Smith and Wolfe will have no proprietorship interest in the
station if the application is granted, but the partners will give con-
siderable consideration to their wishes in connection with station
operation. It is the intention of the present partners to incorporate
and, upon incorporation, Smith and Wolfe will be given stock in the
corporation in the amount of their advancements.

11. Although the testimony shows that the $8,000 is deposited in
the bank to the credit of the Albemarle Broadcasting Station, the
partnership has no control whatever of the account and no money
can be drawn therefrom without Smith's authorization and signa-
ture. Smith and Wolfe still retain full control of the money allegedly
loaned by them to the partnership, and Smith alone has power and
authority to issue checks against, and to withdraw money from, the
account. Such power and authority exists and is derived only from
an oral arrangement between the parties and the bank. There is
nothing to prevent Smith and Wolfe from withdrawing from the
account the $3,000 advanced by them at any time they might desire.
All arrangements with reference to the loan and the handling of
the bank account are to be made if, and when, this application is
granted.

12. In view of these facts, it must be assumed either that the
$3,000 allegedly advanced to the partnership by Smith and Wolfe
is not a bona fide loan or that it is a liability of the partnership and
should have been so shown on its balance sheet and, in either event,
the net worth of the partnership is reduced to, and should be re-
ported as, only $5,000.

13. Attached to the application was a balance sheet of each of the
partners which showS in substance as follows: W. U. Nichols listed
as assets, as at April 27, 1939, cash $1,200, automobile, personal and
household effects $1,000, making a total of $2,200, with no liabilities.
At the hearing evidence was adduced showing that his cash on hand
at that date was $200, making total assets of $1,200. Evidence was
also adduced showing that $3,000 had been loaned to the partnership
composed of Nichols, Weathersbee, Pickier and Thompson. Under
the law each partner is liable for the full amount, but at any rate
Mr. Nichols should show a liability against his $1,200 total claimed
assets of one-fourth of $3,000, or $750, which would reduce his total
claimed assets to $450.

14. The balance sheet of Weathersbee, as at April 27, 1939,
attached to the apipliCation'shews, as assets, cash $1,500, automobile,
personal aid hottielold of $2,200, one lot and house $3,100,
making 0181014 tota/ assets of $6,800, and shows no liabilities.

s IP. Cf. O.
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Evidence was adduced in the hearing showing that on that date Mr.
Weathersbee had. cash $300 and the other assets listed on the balance
sheet, making a claimed total of $5,600. In addition thereto, evi-
dence was further adduced at the hearing that there was an outstand-
ing mortgage of $1,500 against the lot and house listed on the bal-
ance sheet and which he occupied as his homestead and, therefore,
is subject to dower and homestead rights. When this $1,500 is de-
ducted from the claimed total, it leaves a net worth of $4,100 and
in this case, as in the case of Mr. Nichols, there must be charged
against this net worth at least the pro rata one-fourth of the out-
standing $3,000 loan to the partnership, or $750, which would reduce
the net worth to $3,350.

15. The balance sheet of C. L. Pickler as at April 27, 1939, attached
to the application, shows assets, cash $1,500, automobile, personal and
household effects $1,000, two lots and house $3,500, with no liabilities.
At the hearing evidence was adduced which shows that Mr. Pickler
had at that date cash on hand $500, with the same values accorded
to other property as shown in the balance sheet, making a total of
$5,000. Evidence was further adduced at the hearing to show that
there was an outstanding mortgage for $500 against the real estate
listed, which would reduce the claimed net worth to $4,500. Mr.
Pickler also occupies as a homestead the house listed as an asset and
it, likewise, is subject to dower and homestead rights and, in addi-
tion, he likewise is liable for at least one-fourth of the $3,000 indebt-
edness of the partnership which would further reduce his claimed
net worth to $3,750.

16. The balance sheet of E. H. Thompson, filed with the appli-
cation, shows assets as at April 27, 1939, cash $500, marketable se-
curities ,$1,000, accounts receivable $5,000, notes receivable $500
automobile, personal and household effects $5,000, 110 acres of land,
houses, and lots $10,000, making a claimed total of $22,000, with no
liabilities. At the hearing Mr. Thompson offered in evidence an
amended balance sheet, as at October 20, 1939, which shows the
following assets: cash $500, accounts and notes receivable $5,500, se-
curities $1,00Q, other, personal property $7,000, real estate $10,000,
making a claimed total of $24,000. This statement also shows the
following liabilities : current liabilities $1,000, and mortgage $3,000,
reducing the claimed total net worth to $20,000. From this claimed
total there must also be deducted at least one-fourth of the liability
of the partnership loan of $3,000, which would reduce the claimed
net worth of Mr. Thompson to $19,250.
. 17. The evidence adduced at the, bearing aisckses that the lia-

bilities, which were admitted by the various parties under cross-ex-
amination of the examiner, were in existepeo at the date of the filixtg
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of the balance sheets attached to the application but were not shown
thereon, as heretofore noted.

18. The total claimed net worth of the partners Nichols, Weathers -
bee, and Pickier is $7,550 and, as heretofore shown, a goodly portion
of these assets is subject to the dower and homestead rights of the
owners, and all is of such nature that it could not be utilized in se-
curing further funds for station construction and operation. From
the evidence adduced at the hearing it does not appear that any one
of these three partners is financially able to supply any additional
cash to assist in the construction and operation of the proposed
station.

19. Of the claimed net worth of the partner Thompson, amounting
to $19,250 as heretofore shown, there is but $500 in cash. He testified
at the hearing that, in the event the copartnership needs additional
funds to construct and continue operation of the proposed station he
would be willing to "risk" up to $5,000 in addition to the $2,000 he
has already "put in" and that he would either borrow the money
or procure it through collection of accounts due him in his business.

20. The estimated cost of constructing the proposed station, exclu-
sive of the land for the transmitter and antenna site, is $6,225.

21. The estimated total monthly cost of station operation is $770,
and does not include salary of station manager, cost of talent, rent,
maintenance, salary of office employees, telephone service, stationery,
postage, etc., and the estimated monthly operating revenue of the
proposed station, based on 68 tentative contracts for station time
signed by local advertisers and introduced in evidence, is $745. The
record is devoid of any satisfactory evidence that additional com-
mercial support is, or will be, immediately available to the proposed
station.

22, According to the 1930 United States Census, Albemarle had a
population of 3,493 and Stanley County, in which Albemarle is cen-
trally located, had a population of 30,216. Operating as proposed,
it is estimated that there is within the primary service area of the
proposed station a population of 24,437.

23. The only station rendering primary broadcast service to
Albemarle is Station WBT, Charlotte, N. C.

24. The applicants plan to operate the proposed station each day
from 6 to 7 o'clock in the morning until approximately 5 o'clock in
the afternoon, and propose to devote 50 percent of the broadcast
time to live talent programs and the other 50 percent to recordings
and transcriptions. The facilities of the proposed station will be
offered to all civic, religious, educational, patriotic and other public
service organizations without charge.

8 F. C. C.
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25. In 1938 Mr. Weathersbee and Mr. Nichols were arrested and
prosecuted in a Federal court for operating an unlicensed radio
transmitter, in violation of the Communications Act of 1934, at
Norwood, N. C., and, on plea of guilty, were each fined $50. The
transmitter had been built by them in 1937 and unlawfully operated
for approximately a year, until the time of their arrest. It was
contended, on the hearing herein, that the operation of this trans-
mitter was carried on in ignorance of the law and in the belief that
the signal transmitted did not cross state boundaries and that, there-
fore, no Federal license was required or necessary. However, the
record shows that approximately a month prior to their arrest they
received from Commission Inspector Bennett a communication re-
questing specific information with reference to the operation of such
transmitter, and that they ignored and made no reply to such request
and continued to unlawfully operate said transmitter until the time
of their arrest.

26. The applicant partner, C. L. Pickier, also in 1937 constructed,
and for a period of approximately 6 months unlawfully operated
an unlicensed transmitter in Albemarle, N. C., for the purpose of
broadcasting religious programs on Sunday afternoons. The Com-
mission inspector for that district notified Mr. Pickier that the equip-
ment operated by him was being operated in violation of the Federal
law and thereupon he immediately dismantled the transmitter and
ceased operation. He was not arrested or formally charged with the
offense.

CONCLUSIONS

1. The applicants have failed to sustain the burden of showing
that they are financially and otherwise qualified to construct and
operate the proposed station, and that a grant of the application
-would serve public interest, convenience, and necessity.

The evidence in the record relating to the financial qualifications
of  the individual applicants, and of the partnership, fails to show
that they are presently possessed of sufficient means to pay the cost
of construction and the expense of initial station operation, or re-
sources from which necessary fonds may be secured and made avail-
able. They have no definite or certain plan or arrangement for
securing necessary additional finances. The record fails to show
definitely that there is sufficient commercial support available to
defray the estimated operating expense of the proposed station.

None of the applicants has had experience in the 'operation of a
re tar radiobroadcast etatign, end,aw, definite arrange ment. has been
made by them for the employment 44 wirsiont qualified Fiersoonol to

8 P. ea
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insure efficient operation of the proposed station, nor have they any
well-defined plan for rendering broadcast service to the listeners
in the area proposed to be served.

2. The granting of this application would not serve public interest,
convenience, and necessity.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the "Findings of Fact and Con-
clusions of the Commission" on June 17, 1940.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D. C.

In the Matter of I
SANTA MONICA MUNICIPAL AIRPORT, CITY OF

SANTA MONICA,
SANTA MONICA, CALIF.

For Construction Permit.

CITY OF Los Awormrs,
Los-Aisromvs, CALIF.

For Construction Permit.

UNITED AIRPORTS COMPANY OF CALIFORNIA,
LTD. (KBLA),

BURBANK, CALIF.
For Renewal of Existing License.

CITY OF LONG BEACH (KABQ),
LONG BEACH, CALIF.

For Renewal of Existing License.

DOCKET No. 5827

DocKsT No. 5828

DOCKET No. 5829

DOCKET No. 5849

June 19, 1940

On behalf of the applicant, Santa Monica Municipal Airport,
Santa Monica, Calif.: Cornelius W. Mammy, Jr., City Hall, Santa
Monica, Calif. On behalf of the applicant, City of Los Angeles, Los
Angeles, Calif : Robert A. McMillan, Deputy City Attorney, City of
Los Angeles, Calif. On behalf of the applicant, United Airports Co.
of California, Ltd., Burbank, Calif.: Lowis G. Caldwell and Donald
C. Beeler, by Donald C. Beeler, 914 National Press Building, Wash-
ington, D. C. On behalf of the applicant, City of Long Beach, Long
Beach, Calif.: Irving M. Smith, City Attorney, and Atlee S. Arnold,
Deputy City Attorney, by Atlee S. Arnold, 604 City Hall Building,
Long Beach, Calif. On behalf of the Federal Communications Com-
mission, Frank B. Warren.

REPORT OF THE COMMISSION

WALKER, Commissioner :
Operators of four airports in the vicinity of Los Angeles have

Bled applications with this Commission for authority to use the
I See Order of the Commission, 8 F. C. C. 116.

r. a. 0.
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frequency 278 kilocycles for the purpose of controlling aircraft at
the respective airports. The applicants, United Airports Co. of Cali-
fornia, Ltd., at Burbank, Calif., and City of Long Beach, Calif.,
seek renewal of existing licenses authorizing use of the above -men-
tioned frequency at the two airports named. The city of Santa.
Monica and the city of Los Angeles seek construction permits author-
izing the construction of aircraft control stations to use the frequency
278 kilocycles for the control of aircraft at these last-mentioned air-
ports. All four of the applications mentioned were set for hearing,
and a consolidated hearing was held in Los Angeles on April 19 and.
April 22, 1940.

Under the Commission's rules, at the time these applications were
filed, and at the time the hearing was held, 278 kilocycles was the
only frequency available for assignment to aircraft control stations.
The maximum separation between any of the 4 airports involved is
30 miles. Two of them are within 10 miles of each other. There is
certain to be interference between any 2 of these airports using 1
frequency for aircraft control, with authorized power of 15 watts.
The theoretical separation should be at least 100 miles between stations
using this frequency for aircraft control purposes, in order to avoid
objectionable interference.

Two of the applicants named, United Airports Company of Cali-
fornia, Ltd., and city of Long Beach, have made joint use of the
frequency 278 kilocycles with fairly satisfactory results. All four of
the applicants named could not satisfactorily use one common fre-
quency for aircraft control purposes. At the time of the hearing,
both the Santa Monica and the city of Los Angeles airports were
attempting to utilize the light gun to control air traffic.

The light gun is a device which reflects the light from a 50 candle-
power automobile headlight globe through a rotating filter arrange-
ment which provides the appropriate color. The colors used are
white, red, and. green. The light gun includes eights very similar
to those, on an ordinary rifle, by which the light beam is directed
at the aircraft which it is attempting to control. A green light
directedat a pilot in position for takeoff indicates it is clear for his
takeoff; a white light directed at a ship on the ground is permission
for that ship to taxi with caution; a red light directed at an aircraft
on the ground instructs the aircraft to remain stationary. These
signals are used similarly to inform aircraft in the air whether or
not the field is clear for a landing.

A ship attempting to use an airport not equipped with a radio,
control, for emergency landing is in an extremely hazardous position.
By the use of wire telephone between airports in the vicinity of Los..
Angeles accidents have been avoided in certain instances, but it can-

8F.C.O.
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not be assumed that the results will always be so fortunate. With
radiotelephone aircraft control, the pilot is in communication with
the tower operator and receives complete instructions and informa-
tion as to traffic, and is at all times in a position to know exactly
what he may or may not do. In an emergency the tower operator
can broadcast necessary information to all ships in the vicinity and
clear the field if necessary. The record is replete with instances of
accidents and near accidents at the Santa Monica and Los Angeles
airports which might have been avoided through the use of radio
control.

The principal objections or defects in the light gun system were
summarized by an official of the Civil Aeronautics Administration as
follows: First, the distance at which a signal from the light gun can
be observed is very limited; second, it is extremely difficult to single
out the particular individual to whom the signal is intended to be
directed, especially where there are several aircraft in close proxim-
ity; third, there are conditions during certain hours of the day with
the prevailing winds in the locality involved which make it difficult
for the pilot to observe the signal even though it is directed to him;
and, fourth, the pilot has many other things to do in circling an
airport preparatory to landing which make it impossible for him to
observe at all times the tower in which the light gun is located. .

The difficulty of singling out the individual to whom a light signal
is intended to be directed is applicable equally to ships on the ground
preparing for takeoff. The light gun was originally designed to
regulate traffic on the ground only, and it is far from dependable for
regulating traffic in the air,

Traffic at the 4 airports involved is very heavy and is increasing.
Of 62 major airports in the United States, the 4 applicants here men-
tioned, including the 2 not having radio control, have far heavier
than average traffic. Santa Monica and Los Angeles are the only
major airports included in the group which are not equipped with
facilities for radio control of traffic.

'Since the'hearing On these applications, the Interdepartment Radio
Advisory Committee has agreed to the release of the 272 kilocycle
frequency to this Commission for assignment to the cities of Los
Angeles and Santa Monica for control of traffic at their municipal
airports. The Commission has issued temporary autharity to Loa
Angeles and Santa Monica to proceed with construction of aircraft
control stations designed to use this frequency (272 kilocycles). The
Commission also has renewed tentatively the, license of the United
Airports Co., of California, Ltd., and the city of Lang Beach.,.cover-
ind the ' use .of 278 kilocycles at, these Points fOr the puiposeiof &di
trolling 's/Et traffic.

If'. C.O.
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From a safety standpoint the joint use of one frequency by 2 air-
ports for the control of air traffic when the separation between them
is less than 30 miles is not a satisfactory solution of the problem of
controlling air traffic. The applicants are agreed, however, that they
will cooperate in making use of 2 frequencies for the 4 airports.
The Burbank Airport and the Long Beach Airport have had fairly
satisfactory results using a common frequency. Los Angeles and
Santa Monica have agreed that they will work out a satisfactory
cooperative arrangement for use of a single frequency to control
traffic at these 2 airports. Joint use of a single frequency by 2 air-
ports is a substantial improvement over existing conditions, where
attempt is made to control air traffic at 2 major airports through
use of a light gun.

The control of air traffic in the vicinity of all the larger cities
of the United States is certain to present a serious problem in the
near future, such as has developed in the vicinity of Los Angeles.
Apparently, frequencies will not be available in the lower band, that
is, from 200 to 400 kilocycles for this purpose. This Commission,
under its rules, has assigned, for airport control purposes, ultra -high
frequencies 130,860 kilocycles, 131,420 kilocycles, 131,840 kilocycles,
and 140,100 kilocycles. Applicants for airport control stations are
required to apply for 1 of these high frequencies in addition to 273
kilocycles, the only other frequency available to this Commission for
assignment for aircraft control.

Equipment is not mow ,a,vailab e on a commercial basis to make
use of the high frequencies speei ed for controlling air traffic.' It
is apparent, however, that use of these frequencies offers the only
satisfactory solution of difficulties certain to be encountered in con-
nection with air traffic in the vicinity of every large city in the United
States. Especially is this true in view of the almost certain continua-
tion of the present increasing trend of air traffic. The Commission
desires to stress at this time the necessity for development, for both
airports and aircraft, of ,equipment designed to make use of these
high frequencies. The frequency 272 kilocycles is released for pur-

°see, of aircraft, control on a temporary basis for a period ending
May 1, 1942. It. is believed that upon the expiration of this tempo-
rary period, high frequency equipment will have been developed and
made available upon reasonable terms for use in controlling the
movements of aircraft in the vicinity of airports.

corimrtsmics

The temporary licenses issued in connection with this proceeding
should be reissued on a regular basis for the USual period,' and, upon

8 F. CI 0.
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compliance with the terms of the construction permits for aircraft
control stations at the cities of Santa Monica and Los  Angeles, the
licenses applied for by these cities should be issued on a regular
basis. The applicant in Docket 5827, Santa Monica Municipal Air-
port, proposes to operate between the hours of 9 a. m. and sunset
only. The record indicates that operation between these hours will
meet satisfactorily the needs at this airport. It should, therefore,
be provided that the requirement of our rule 9.111 be waived with
respect to this applicant and that operations at this point be from
9 a. ra. to sunset only. All the applicants should proceed as expedi-
tiously as possible with arrangements to make use of the ultra -high
frequencies assigned by this Commission for aircraft control pur-
poses, since the problem is not solved finally by the authorizations
herein provided, and for the further reason that the problem will
become increasingly difficult of solution with the tremendously rapid
increase in traffic which is expected to develop at these airports.

ORDER

June 19, 1940

At a regular meeting of the Federal Communications Commission
held at its offices in Washington, D. C., on the 19th day of June,
1940,

The Commission having under consideration,
Application of United Airports Co. of California, Ltd., for renewal

of license to use the frequency 278 kilocycles, 15 watts normal operation,
100 watts when operating as miniature ranger station, for the con-
trol of aircraft in the vicinity of United Air Terminal, Burbank,
Calif. (Docket No. 5829) ;

Application of the city of Los Angeles, Los Angeles, Calif., for
a construction permit authorizing the construction of a station to
use the frequency 278 kilocycles with 15 watts power for the con-
trol of aircraft in the vicinity of the Los Angeles Municipal Airport
(Docket 5828) ;

A.pplication of Santa Monica Municipal Airport, city of Santa
Monica, Santa Monica, Calif., for construction permit to use the
frequency 278 kilocycles with 15 watts power for the control of air-
craft in the vicinity of Santa Monica Municipal Airport, operating
only between the hours of 9 a. m. and sunset (Docket 5827) ; and

Application of the city of Long Beach, Long Beach, Calif., for a
renewal of license to use the frequency 278 kilocycles, 15 watts power,
for the control of aircraft in the vicinity of Long Beach Municipal
Airport (Docket 5849) ; and

S P. O. O.
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Hearing and investigation of the said applications having been had
and the Commission being fully advised in the premises,

It is ordered that the aforementioned applications of the United
Airports Co. of California, Ltd., and the city of Long Beach, Long
Beach, Calif., be granted; and that the applications of the city of Los
Angeles and the Santa Monica Municipal Airport be granted for use
of the frequency 272 kilocycles instead of 278 kilocycles applied for,
with the understanding that the provisions of rule 9.111 are waived
as to the city of Santa Monica in order to permit operation of the con-
trol tower at the Santa Monica Municipal Airport between the hours
of 9 a. m. and sunset only.

It is further ordered that these authorizations shall become effec-
tive on the 19th day of June, 1940.

8 F. O. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
EVANGELICAL LUTHERAN SYNOD OF MISSOURI,

OHIO, AND OTHER STATES (KFUO)
ST. LOUIS, Mo.

For Modification of License.

FILE No. B4 -ML -989

Decided June 25, 1940

DECISION AND ORDER ON PETITION FOR REHEARING

On May 8, 1940, the Commission, upon examination of the appli-
cation filed April 30, 1940, by Evangelical Lutheran Synod of Mis-
souri, Ohio, and other States (KFUO) , St. Louis, Mo., for modification
of license to change frequency from 550 kilocycles to 830 kilocycles, 1
kilowatt day and night, local sunrise to local sunset at Denver, Colo.
(B4 -ML -989), being able to determine and determining that public
interest, convenience and necessity would be served thereby, granted
the application without a hearing pursuant to section 309 (a) of the
Communications Act of 1934.

On May 28,1940, WCBD, Inc., licensee of Station WCBD, Chicago,
D.1., filed its petition for rehearing directed to this grant. Petitioner
operates its Station WCBD on the frequency 1080 kilocycles with
5 kilowatts power, sharing time with Station WMBI, Chicago, M.
On November 25, 1939, it had filed an application with the Commission
seeking a change in frequency from 1080 kilocycles to 830 kilocycles, 5
kilowatts power, daytime only (B4 -ML -917). The Commission was
linable to determine from an examination of this application that

the granting thereof would serve public interest, convenience and
necessity, and therefore designated it for a public hearing in accord-

ance with the provisions of section 309 (a) of the act.
Petitioner alleges that our action of May 8, 1940, effective June 1,

1940, granting the application of Evangelical Lutheran Synod
(KFUO), which was filed after the application of WCBD, Inc., for
use of the frequency 830 kilocycles, is erroneous as a matter of law,
because both applications raised a statutory queetion concerning the
public interest, convenience and necessity "whiPh can only be deter-
mined by simultaneous and comparative consideration"; that the

8 P. C. C.
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Commission "cannot grant either application under the power con-
tained in section 309 (a) of the act until it has considered them
together on a comparative record," and prays that the Commission
reconsider its decision of May 8, 1940, and designate the applications
of K VUO and WCBD for joint hearing.

We cannot agree with petitioner's contention. Neither section 309
(a) of the Communications A.ct of 1934 nor any other section of the
law requires us to withhold action on an application which -we have
found will serve the public interest in order to consider such applica-
tion on a comparative basis with some other application upon which
we are not ready to take final action. Before petitioner's application
can be denied, it must be afforded an opportunity to be heard on any
grounds which we may have for denying the application, and if the
only basis for denying petitioner's application is the superiority of
the service rendered or proposed by Evangelical Lutheran Synod
(KFUO), petitioner will have ample opportunity to show that its
operation as proposed will better serve the public interest than will
the operation of KFUO as authorized by the instant grant. The
grant herein to KFUO does not preclude the Commission at a later
date from taking any action which it may find will serve the public
interest.

The petition for rehearing sets forth no facts which were not
known to us at the time of the grant of the application of Evangel-
ical Lutheran Synod nor does it set forth any basis which would
require as to set aside our order of May 8, 1940, effective June 4 1940,
granting the application of Evangelical Lutheran Synod (KFUO).

Accordingly, it is ordered,, WS 25th day of June, 1940, that said
petition be, and it is hereby, .defied. 7

8 F. O. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D. C.

In the Matter of
PAWTUCKET BROADCASTING CO.,
PAWTUCKET, R. I.

For Construction Permit.

May 22, 1940

DOCKET No. 4990

Paul M. Segal, George B.lSraith,, and Harry P. Warner on behalf
of the applicant; Horace L. Loknes, Fred W. Albertson, and E. D.
Johnston on behalf of WJAR; Paul D. P. Spearman and Allan B.
David on behalf of WAAB; and Philip G. Loucks, A. W. Scharfeld,
and J. F. Zias on behalf of WHK.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS Or THE COMMISSION

This proceeding arose upon the application of Pawtucket Broad-
casting Company for a construction permit (Docket No. 4990), re-
questing authority to construct a new radiobroadcast station at Paw-
tucket, R. I., to be operated on the frequency of 1390 kilocycles, with
power of 1 kilowatt, unlimited time. Not being satisfied from ex-
amination of the application that the granting thereof would serve
public interest, convenience, or necessity, the Commission designated
the matter for hearing. A hearing was held on the application
March 9; 10, and 11, 1938, and, thereafter, the examiner who con-
ducted the hearing made a report to the Commission (I-665) rec-
ommending that the application be denied. Subsequently, at the re-
quest of the parties appearing at the hearing, oral argument was
held before the Commission. On December 12, 1938, the Commission
entered an order denying the application, effective December 19,
1938. Thereafter, the applicant filed a petition requesting the Com-
mission to set aside the Statement of Facts, Grounds for Decision,
and Order, and either grant the application, permit reargurnent
before the Commission, or remand the case to an examiner for fur-
ther hearing. On May 16, 1939, the Commission granted the appli-
cant's petition insofar as it requested the Commission to set aside
its Statement of Facts, Grounds for Decision, and Order of December
12, 1938, effective December 19, 1938, and directed that the applica-

8 r.o.C.
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tion be designated for further hearing upon issues to be specified by
the Commission. The issues specified are as follows :

1. To determine whether there is available a frequency which will provide
service to the area proposed to be served in keeping with the Commission's plan
of allocation.

2. To determine whether or not the use of the frequency 1390 kilocycles with
1 kilowatt power, unlimited time, will provide adequate service for the area
proposed to be served and would be consistent with sound principles of
allocation.

The further hearing was held July 5, 1939, following which pro-
posed findings were submitted by the applicant and by Radio Air
Service Corporation (WHK), Cleveland, Ohio, and The Outlet Co.
(WJAR), Providence, R. I.

FIND/NOS OF FACT

1. The Pawtucket Broadcasting Co., applicant herein, is a cor-
poration organized under the laws of the State of Rhode Island.
Its authorized capital stock consists of 100 shares of no-par value,
all of which was issued originally to Howard W. Thornley, Frank
F. Crook and Paul Oury, each stockholder receiving 331/3 percent
of the entire issue. The applicant has informed the Commission,
however, through submission of a letter signed by Paul Oury, that
the stock issued to the latter has been surrendered by him and that
he has withdrawn as an interested party in the application and from
all connections with the applicant. The Commission is also informed
by the applicant that all of its outstanding stock is now held by
Howard W. Thornley and Frank F. Crook, both of whom are
citizens of the United States. The applicant's financial statement
shows $50,000 on deposit in its treasury. On the basis of these and
other facts shown by the evidence, the Commission finds that the ap-
plicant is qualified for issuance of the construction permit sought.

2. The service of the proposed Pawtucket station, if constructed
and operated as proposed herein, would be restricted during night-
time hours by interference to areas within its 4.8 millivolt -per -
meter field strength contour. The nighttime service area would
include the city of Pawtucket, which has a population of 77,149, and
additional area within the Providence -Fall River -New Bedford
metropolitan district, which includes Pawtucket and has a total
population of 963,686. The population included within the night-
time service area of the station would be 418,864, or 43.5 percent of
the population of the metropolitan district. During daytime hours
the service of the station, as limited or defined by its 2 millivolt -per -
meter contour, would be available to a population of 536,148, or

F. C. C.
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aPproximately 55 percent of the population of the metropolitan
district.

3, If the power of certain stations now assigned to the frequency
of 1390 kilocycles, particularly the power of Station- WHIC, Cleve-
land, Ohio, were increased to 5 kilowatts, as contemplated in appli-
cations pending before the Commission, the nighttime service area
of the Pawtucket station would be subjected to a further restriction,
limiting its service to areas within its 7.0 millivolt -per -meter con-
tour. It would still be possible for the station to serve Pawtucket
at nighttime; its daytime service area would not be affected by the
change.

4. The frequency of 1390 kilocycles was specified by the applicant
after investigation to determine the frequency which would provide
maximum service with minimum interference to reception of other
stations. The fact is that, with due regard to the possibilities of
this frequency with respect to service and with respect to possible
interference to reception of other stations, it may be used at Paw-
tucket to better advantage than any other frequency, regional or
local, that might have been requested.

5. The applicant's proposal recognizes and accepts the interfer-
ence limitations which may be expected to result from operation of
the proposed Pawtucket station on the same frequency simultane-
ously with the stations now licensed to employ the frequency. And.
since the applicant's purpose, which is to serve Pawtucket and in-
cidental to that purpose to serve as much other area as possible,
-would not be thwarted thereby, it is assumed that the applicant is
willing to accept the interference limitations which would' obtain hi
the event the Commission authorized the further development of the
use of the frequency 1390 kilocycles by authorizing stations now em-
ploying the frequency to increase power to 5 kilowatts as permitted
in regulations adopted while this ease has been pending. Considered
under these conditions, the applicant's proposal is not inconsistent
wAth the purposes of the Commission's plan of allocation.

CONCLUSIONS

Upon the foregoing findings of fact, the Commission concludes:
1. The applicant as now constituted, is qualified to construct and

operate the proposed station.
2. The use of the frequency a'nw kilocycles for operation of a

station as proposed by the applicant will provide service to Pawtucket
and to some extent, particularly in the dicyttrue2 to stiroundfrig areas.

The frequency specified by the applic. ' initY 'ttelaniplOyed in
the .Situation presented here 'to better 'advantage than any- 'Wier

a: b.-
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regional frequency or local frequency which might have been re-
quested, and the proposed use of the frequency subject to the condi-
tions which have been indicated is not inconsistent with. the purposes
of the Commission's plan of allocation.

4. The granting of a construction permit to the applicant will serve
the public interest, convenience, and necessity.

The proposed finding and conclusions of the Commission were
adopted by the Commission as the "Findings of Fact and Conclu-
sions of the Commission" on June 26, 1940.

8 F. 0. 0.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
PAtri. R. IIErnerri-ER, Doom No. 3161
CHEYENNE, WYO.

For Construction Permit.

Decided July 5, 1940

DECISION AND ORDER ON MOTION OF APPLICANT To GRANT APPLICATION
WITHOUT FURTHER HEARING OR To DISMISS THE SAME

This proceeding arises upon the application of Paul R. Heitmeyer
for a permit to construct a radiobroadcast station at Cheyenne, Wyo.

The application was filed March 25, 1935. On October 30, 1935,
a hearing was held upon the application, and on May 1, 1936, the
Commission entered an order denying it. The applicant appealed
to the United States Court of Appeals for the District of Columbia,
and on December 27, 1937, the Court reversed the Commission's
decision and remanded the case.

On January 15, 1938, Heitmeyer petitioned the Court of Appeals
for an order which would stay the Commission from granting a
permit or license that would prevent or interfere with the granting
of his application. The Court on January 20, 1938, ordered that
the Commission stay all further proceedings relating to the granting
of a permit for a broadcast station at Cheyenne, Wyo., until such
time as final determination could be had of Heitxneyer's application.

The Court of Appeals on March 17, 1938, granted a motion of the
Commission to vacate the stay of January 20, 1938, and thereafter on
April 20, 1938, the Commission directed that the record in the case
be reopened for further hearing de novo, consolidated with hearings
on the application of Frontier Broadcasting Company and one other
application which has since been dismissed.

On May 24, 1939, after further litigation in the United States
District Court and the United States Court of Appeals for the Dis-
trict of Columbia, Heitmeyer obtained from the latter court a writ
of mandamus directing the Commission to restrict its consideration
.of his application to the record as originally made. The Commission

8 F. O. O.
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filed a petition for a writ of certiorari in the United States Supreme
Court, which was granted October 16, 1939; and the Supreme Court,
on January 29, 1940, after argument, rendered a decision reversing
the Court of Appeals and directing it to dissolve the writ of manda-
mus (J. Lawrence Fly, et al., v. Paul R. Heitmeyer, 309 U. S. 146).

On April 24, 1940, the Commission requested Heitmeyer and the
other applicants for authority to construct stations at Cheyenne,
Wyo., whose applications had remained undetermined because of the
litigation in relation to the Heitmeyer application, to submit addi-
tional information upon a new application Form No. 301, which had
recently been adopted, and in particular to submit new balance sheets.

Applicant Heitmeyer made no response to the request of April 24,
1940, for additional information, until June 28, 1940, when a motion
was submitted in his behalf petitioning the Commission either to
grant his application without further hearing or to dismiss the same.
The applicant's motion alleges that the record on file is full and
complete in every respect, that this is especially true as to any and
all information requested by the Commission in its letter of April
24, 1940, and that to furnish the information requested by the Com-
mission would require the applicant to go to further expense merely
to duplicate information now on file. The applicant, through his
motion advises the Commission that he does not desire to submit the
information requested and prays that his application be acted upon
in its present form on the record thus far made or be dismissed.

The Commission's request of April 24, 1940, was not a request for
submission of duplicate materials; the applicant was requested to fill
in the questions of the recently adopted application form, which pro-
vides for submission of more complete data than was provided for
in the form used by the applicant in 1935, and to submit a new bal-
ance sheet, and the applicant was advised in connection with the
request that pertinent documents and exhibits filed in the original
application might be referred to in submission of the new form
without preparation of additional copies.

The necessity of obtaining current information after a time interval
such as that occurring between the original filing and consideration
of the instant application and the present date is readily demon-
strated by reference to certain contractual arrangements upon which
the applicant relied to show financial ability at the time of his hear-
ing in October 1935. The applicant at that time proposed to finance
the new station from a loan of $40,000 which he had obtained from
A. L. Glasman and which he had agreed to repay within five years
with interest at 6 percent, in default of which Glasman was to
become owner of certain stock in various corporations which were
to be organized. This contract will expire within a few months by

F. C. C.
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its terms, if it has not already been terminated by the makers. In
Any event, the Commission does not have information as to the pres-
ent status of the contract of October 1935, or with respect to the
applicant's financial status at this date.

Since the Commission considers that the information which it re-
quested, but which is refused by the applicant, is necessary to further
consideration of the application, the only alternative is to dismiss
the application as prayed for by the applicant.

Therefore, it is ordered, this 5th day of July 1940, that the appli-
cant's motion of June 28, 1940, be, and it is hereby, granted insofar
as it requests that the application be dismissed, and that the applica-
tion of Paul R, Heitmeyer, for construction permit for a new station
at Cheyenne, Wyo., be, and it is hereby, dismissed.

8 P. C. C
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
FRONTIER BROADCASTING CO.

DOCKET No. 4318
CHEYENNE, WYO.

For Construction Permit.

Decided July 5, 1940

DECISION AND ORDER ON PETITION OF APPLICANT TO RECONSIDER ORDER
DESIGNATING APPLICATION FOR HEARING, AND TO GRANT APPLICA-
TION WITHOUT FURTHER, HEARING

The application of Frontier Broadcasting Co., as amended, was
filed January 25, 1937, and a hearing was held upon it February
26, 1937. However, following litigation which has been discussed in
connection with the Heitmeyer application, Docket No. 3161, the
Commission on April 20, 1938, designated the case for hearing de
novo, the hearing to be consolidated with that on. the other pending
applications for permits to construct stations at Cheyenne, Wyo.

On April 24, 194.0, following the decision of the Supreme Court of
the United States in the Heitmeyer me,. Frontier Broadcasting Co.,
along with the other applicants for permits at Cheyenne, Wyo.,
was requested to pliblaAit additional information on the application
form which ,4.141',t,hen been adopted. Applicant submitted tile in-
formation requested in application form No. 301,,together with other
data relating to the qualifications of the applicant and its plan for
the construction and operation of the proposed station. Thereafter,
on June ,21, 1940, a petition was filed in behalf of the applicant
calling attention to the materials which had been submitted and re-
questing the Commission to reconsider its action of April 20, 1938,
designating application for hearing de novo, and to grant said applica-
tion without further hearing.

The Commission finds upon further examination of the application
of Frontier Broadcasting Co. and the supplemental data which has
been submitted, that the applicant has the legal qualifications re-
quired of applicants under the Communications Act, and that it is
technically and financially qualified to construct and operate the
proposed station. It may be noted in this connection, that the cur -

8 P. C. C.
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rent information submitted discloses that, since the original hearing
was held in this case, material changes have been made in the appli-
cant corporation, particularly with respect to its officers and its
stockholders.

The applicant is a Wyoming corporation and is duly authorized to
engage in the broadcasting business. Its authorized capital is $25,000,
divided into 2,500 shares of common stock at $10 per share, of which
1,300 shares have been issued at par and paid for. The remaining
1,200 shares have been subscribed for by the present shareholders of
the corporation. Residents of Cheyenne hold a majority of the shares
which have been issued and local residents will still hold a substantial
majority of the shares when the stock subscribed for is issued.

The service which the applicant proposes to establish is designed to
meet the local needs and interests of Cheyenne and its surrounding
area. A permit was recently granted for construction of a station in
Cheyenne but as yet this city does not have a radiobroadcast station
although it is the capital of Wyoming and one of the state's largest
4ommunities.

The equipment applicant proposes to install conforms to standards
established by regulation and may be expected to provide efficient
service from a technical standpoint. Operation of the proposed sta-
tion upon the frequency specified by the applicant will not cause ob-
jectionable interference to any other station.

The Commission finds, upon further consideration of the applica-
tion of Frontier Broadcasting Co. in connection with the supplemental
information which has been submitted, that the applicant is legally,
technically, and financially qualified to construct and operate the pro-
posed station; and that the granting of a construction permit therefor
will serve public interest, convenience, and necessity.

Therefore, it is ordered, this 5th day of July, 1940, that the petition
of applicant insofar as it requests that its application be reconsidered
and granted, be, and it is hereby granted, and that the application of
Frontier Broadcasting Co. for construction permit to construct a new
radiobroadcast station at Cheyenne, Wyo., to operate on 1420 kilo-
cycles with power of 100 Watts, 250 watts, local sunset, unlimited hours
of operation, be, and it is hereby granted, subject to the express con-
dition that

The permittee herein shall file, within a period of 2 months after the effective
date of this order, an application for modification of construction permit, specify-
ing the exact transmitter location and the antenna system proposed to be in-
stalled.

8 F. 0. O.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matters of 1
PITTSBURGH RADIO SUPPLY HOUSE (WHJB),
GREENSBURG, PA.

For Construction Permit.
STUART BROADCASTING CORPORATION (WROL),
Kxoxvrism, TENN.

For Construction Permit.
TEM JOURNAL CO. (WTMJ) ,

MILWAUKEE, WIS.
For Construction Permit.

Decided July 16, 1940

DECISION AND ORDER

129

DocKm No. 5176

Docxpr No -5715

FILE No. B4-P-2696

1. The application of Pittsburgh Radio Supply House is for a con-
struction permit to change the operating assignment of Station
WHJB, Greensburg, Pa., on 620 kilocycles from 250 watts, daytime
only, to 1 kilowatt, unlimited time, using a directional antenna at
night. The application was originally filed on March 11, 1938, and
was later amended on May 18, 1938. It was designated for hearing
on July 27, 1938, and was heard in a consolidated proceeding before
an examiner from October 11 to 26, 1938, together with the applica-
tions of Sentinel Broadcasting Corporation; for a construction permit
to erect a new broadcast station at Salina (a suburb of Syracuse),
N. Y., to operate on 620 kilocycles with power of 1 kilowatt, unlimited
time, using a directional antenna at night, and of Civic Broadcasting
Corporation, for a construction permit to erect a new station at Syra-
cuse to operate on the frequency of 1,500 kilocycles with power of
100 watts, unlimited time. The examiner, by his report (1-763),
recommended denial of all three applications, and the applicant filed
exceptions thereto and had oral argument thereon before the Coin -

I Supplemental petition for rehearing filed by Pittsburgh Radio Supply House on August
26, 1940, denied on October 8, 1940. See Decision and Order on Supplemental Petition for
Rehearing, 8 F. C. C. 134.

On motion of Pittsburgh Radio Supply House, the Commission on November 15, 1940,
dismissed its application without prejudice.

8 F. O. O.
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mission. The Civic Broadcasting Corporation application was
granted, effective October 10, 1939, and the application of Sentinel
Broadcasting Corporation was on this day granted by the Commission.

2. Station WHJB operates at Greensburg, Pa. (population 16,-
508) , approximately 24 miles southeast of the city of Pittsburgh,
and is in the metropolitan district of that city. The applicant is
also the licensee of WJAS, Pittsburgh, which is a regional station
operating on 1290 kilocycles with power or 5 kilowatts day and 1
kilowatt night, unlimited time.

3. Mr. H. J. Brennan, secretary -treasurer and director of the ap-
plicant, owns 58 percent of the capital stock therein, which consti-
tutes a controlling interest. He is also president and director and
owns 80 percent of the capital stock of the KQV Broadcasting Co.,
licensee of Station KQV, Pittsburgh, which is a regional station
operating on 1380 kilocycles with power of 1 kilowatt, unlimited
time, using a directional antenna at night.

4. Station WHJB is presently operated with power of 250 watts
during the daytime and renders service over a portion of the area
now being served by Stations KQV and WJAS. Operating as pro-
posed WHJB would, during the daytime, render service over sub-
stantially larger portions of the areas being served by Stations KQV
and WJAS, and at night it would serve a portion of the area now
being served by KQV.

5. The application of Stuart Broadcasting Corporation requests a
construction permit to install a new transmitter, a directional an-
tenna for nighttime use at Station WROL, Knoxville, Tenn., and
to change the operating assignment from 1310 kilocycles with power
of 250 watts, unlimited time, to 620 kilocycles with the power of
1 kilowatt day and 500 watts night, unlimited time. The applica-
tion was filed on July 3, 1939, and the Commission, on August 8,
1939, designated it for hearing upon certain specific issues. The
hearing on the matter was originally scheduled for November 2,

p, but, was later continued to an indefinite date. Thereafter, on
Al* applicant filed a petition requesting the Coni-

o c its action of August 8, 1939, in designating
theApplication fox Japar*og and to grant it without a hearing; and,
on .A-pril 1940, Pittsburgh.RAdie Supply House (WHJB) filed
an opposition thereto,

6. The Stuart Broadcasting Corporation is a. Tennessee corpora-
tion and is legally, financially and otherwise qualified to- make the
necessary construction 'and to operate Station WROL as prOp0#041.
Operating as proposed, the 'Station would, during, the daytime, serve
OP*, -potential listeners ovrithinfl it prec feted' OA Millivolt -per-,

8 p
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meter contour, or a gain of 220,071 over the number of persons it now
serves within the same contour. During nighttime hours the increase
of potential listeners would be from 131,831 to 147,027, or a gain of
15,196 persons.

7. The proposed operation would enable WROL to reach a greater
number of listeners during both day and nighttime hours, and to
render an improved technical service in the Knoxville area.

8. Knoxville has a population of 105,802, and the metropolitan dis-
trict thereof, 135,714 (1930 census). There is one other station located
in the city, namely, WNOX, which is classified as a regional station
and operates on the frequency 1010 kilocycles with power of 5 kilo-
watts day and 1 kilowatt night, unlimited time.

9. Operating as proposed, Station WItOL would not cause objec-
tionable interference to the operation of any existing broadcast sta-
tion, but it would be limited at night to its approximate 5.65 millivolt -
per -meter contour by existing stations on the channel. It would,
however, limit the proposed operation of Station WHJB to its 6.7
millivolt -per -meter contour at night, which would be of no conse-
quence with WTMJ operating with 5 kilowatts power at night as pro-
posed. The proposed operation of Station WHJB would, in turn,
limit the operation of Station WROL to its 7 millivolt -per -meter
contour.

10. The application of The Journal Co., licensee of Station WTMJ,
Milwaukee, Wis., requests a construction permit to increase its night-
time operbling assignment on 620 kilocycles from 1 to 5 kilowatts and
to install a directional antenna for nighttime use.

11. The Journal Co.iS a 'Wisconsin corporation and is legally,
Anancially,and -otherwise 4unlified to effect the necessary construction
and: to cipetatoi /Station WT3V as tfrbrpeted: heretofore shown,
the application requests authority to Construct a directional antenna
system and to increase nighttime power from 1 to 5 kilowatts. Oper-
ating with the power sought, the station's potential listening audience
at night would be increased from 1,113,762 to 1,498,497, or a gain of
384,735. The granting of the application would enable the station to
reach additional listeners residing in extended areas and would effect
an improvement in technical service over most of the station's present
service area.

12. Milwaukee, Wis., has a population of 578,249, and the metro-
politan district thereof, 743,414 (1930 Census). There are two other
stations located in Milwaukee, namely, WISN, a regional station
which operates on 1120 kilocycles with power of 1 kilowatt day and 250
watts at night, unlimited, time, and WEMP, a local station which
operates on the frequency 1310 kilocycles with power of 250 watts,
unlimited time.

8r:0.0.
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13. Operating as proposed,Station WTMJ would not cause objec-
tionable interference to any existing station, but would limit the -
station proposed by Sentinel Broadcasting Corporation at Syracuse,.
N. Y. (which was on this day authorized by the Commission), to the
6.8 millivolt -per -meter contour, and it would limit the proposed
operation of WHJB to the 9.5 millivolt -per -meter contour. It would_
render interference -free service beyond its predicted 2.5 millivolt -
per -meter contour.

14. As heretofore shown, Stations WHJB, WJAS, and KQV are -
operated under common control and render service in the same gen-
eral area; and the granting of the instant application would have -
the effect of further extending the areas in which overlapping of
service by these stations under common control exists.

15. Due to the limitation which would be suffered by Station:
WHJB by the operation of Station WTMJ, and the interference -
which would be received by Station WROL from WHJB, the Com-
mission is unable to reach the conclusion that all of the stations in-
volved herein could operate simultaneously as proposed in the public.
interest. In other words, the operation of WHJB would preclude
the operation of WROL in the public interest; and the operation
of WTMJ would preclude the operation of WHJB. But WROL,
and WTMJ could both operate simultaneously in the public interest
without WHJB operating as proposed.

16. Upon considering all of the facts before it, the Commission is
of the opinion that the proposed operation of both W ROL and
WTMJ would better serve public interest, convenience, or necessity
than would the proposed operation of WHJB.

17. The foregoing considerations include certain matters not in
issue at the hearing on the WHJB application upon which the appli-
cant may desire to be heard. The Commission is, therefore, of the
opinion that the WHJB application should be designated for further
hearing. In connection with the action taken on the instant appli-
cations, it is pertinent to point out the fact that the granting of
the WOOL and WTMJ applications at this time will not in itself
necessitate the ultimate denial of the WHJB application without this
applicant being afforded the opportunity to show that the operation
proposed by it will serve public interest, convenience, or necessity,
or will better meet the statutory criteria than will the proposed
operation of WROL and WTMJ. In other words, if Pittsburgh
Radio Supply House can show at the further hearing that the pro-
posed operation of WHJB wilt serve public interest, the Commission
would be compelled, as a matter of law,t fla grant said applicatiud.
This is true, even though such action might 'require a future modi-
fication of the action taken on the WROL and WTMJ applications.

SP. a a,
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ORDER

Upon consideration of the application of Pittsburgh Radio Supply
House (WHJB) for construction permit (Docket No. 5176), and
the evidence adduced at the hearing thereon; the application of Stuart
Broadcasting Corporation (WItOL) for a construction permit, the
petition filed by the applicant requesting the Commission to recon-
sider its action of August 8, 1939, in designating said application for
hearing and to grant the same, and the opposition thereto filed by
Pittsburgh Radio Supply House (WHJB) ; and the application of
The Journal Co. (WTMJ) for construction permit (File No. BI-P-
2696) ;

It is ordered, this 16th day of July, 1940, that the application of
Pittsburgh Radio Supply House (Docket No. 5176) be, and it is
hereby, designated for further hearing upon the following issues :

1. To determine the nature, extent, and effect of the electrical in-
terference which would result should Station WHJB operate as
proposed simultaneously with Stations WEOL and WTMJ.

2. To determine the extent to which Station WHJB, operating
as proposed, would render service in the areas now being served by
Stations WJAS and KQV.

3. To determine whether the proposed operation of WHJB in
the same general area where the applicant is also the licensee of and
operates Station WJAS and is under the same control as the corpo-
ration which is the licensee of and operates Station KQV would
serve public interest, convenience, or necessity.

It is ordered that the petition filed by Stuart Broadcasting Corpo-
ration, requesting reconsideration and a grant of its application
'(Docket,No. 'rns)', be, and it is hereby granted; and that said ap-is'4, - ap-
plication be, and it hereby, removed' from the hearing docket and
granted, upon the condition that the permittee shall submit proof
of the performance of the directional antenna system specified, as
required by section 3.33 of the Commission's rules; and

It is further ordered that the application of The Journal Co.
(WTMJ) for construction permit (File No. B4-P-2696) be, and it is
hereby, granted, upon the condition that the permittee shall submit
proof of the performance of the directional antenna system specified,
as required by section 3.33 of the Commission's rules.

This order shall become effective on the 6th day of August, 1940.
8P. C. Ct.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WA.SHINGTON, D. C.

In the Matters of
PITTSBURGH RADIO SUPPLY HOUSE (WHJB),1
GREENSBURG, PA.

For Construction Permit.

STUART BROADCASTING CORPORATION ( WROL),
KNOXVILLE, TENN.

For Construction Permit.

Tn Jammu., Co. (WTMJ),
lin4wAtrAzE,

For Construction Permit.

SENTINEL BROADCASTING CORPORATION,
SALINA; N. Y.

For Construction Permit.

DocKer No. 5176

Doosnr No. 5715

}FILE No. B4-P-2696

Door No. 5094

Decided October 8, 1940

DECISION AND ORDER ON SUPPIMMENTAL PETITION FOR REPLEARING

On July 16, 1940, the Commission designated for further hearing
the application of Pittsburgh Radio Supply House (WHJB),
Greensburg, Pa., for construction permit to move 'transmitter,
install new equipment and directional antenna, increase power from
250 watts to 1. kilowatt and hours of operation from ,daytime only to
1T11334-#.0, t4E2,1,4;kn the frequency 620 kilocycles, employing a direc-t- tintOna:4it night (B2-P-2091, Docket 5176), granted the

plmitio:art*-76_*(ia4asting Corporation (WROL), Knox-
-vale,' Tenn; foi &initiactiOn,tuirmit to wove transmitter, install new

r;..'equipment and dwectonal antenna, ove, .frecfqency from 1810 kilo-
cycles to 620 14.1::66-014 and power OfitPut: '250 watts unlimited
time to 1 kiloWatt day, 500 watts night, eMPloYing a directional
antenna at night (B8-P-2485, Docket No. 5715), granted the

On October 29, 1940, the COMM.1611ke denied the further petition Idoet by Pith/burgh
Radio Supply Buse requesting that the GARUMS4011 reconsider its action of Zuly 16, 1940,
designating this matter for further hearing,

S F. 0. O.
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application of The Journal Co. (WTMJ), Milwaukee, Wis., for
construction permit to install new equipment and directional an-
tenna, increase nighttime power from 1 kilowatt to 5 kilowatts
on the frequency 620 kilocycles, employing a directional antenna at
night (B4-P-2696), and granted the application of Sentinel Broad-
casting Corporation, Salina, N. Y., for construction permit to erect
a new radio station at that place to use the frequency 620 kilocycles
with 1 kilowatt power, unlimited time, using a directional antenna at
night. Pursuant to this action of July 16, 1940, the Commission,
on August 6, 1940, issued its Decision and Order in the matters of
the applications of WHJB, WROL, and WTMJ, and its Statement
of Facts, Grounds for Decision and Order in the matter of the appli.
cation of Sentinel Broadcasting Corporation. The orders were made
effective August 6, 1940.

On August 3, 1940, the Pittsburgh Radio Supply House (WHJB),
Greensburg, Pa., filed a petition for rehearing directed to the action
of the Commission on July 16, 1940. On August 12, Sentinel Broad-
casting Corporation filed its opposition to the petition for rehearing
and on August 13, 1940, oppositions to the petition for rehearing were
filed by The Journal Co. and Stuart Broadcasting Corporation.

On August 26, 1940, Pittsburgh Radio Supply House ( WHJB) , filed
a supplemental petition for rehearing and answer to opposition
petitions, directed to the action of the Commission of July 16, 1940,
granting the applications of The Journal Co. (WTMJ), Sentinel
Broadcasting Corporation afx1 Stuart Broadcasting Corporation
( WEOL) for construction permits and designating for hearing Pitts-
burgh Radio Supply House's (WHJB) application for construction
permit, and the Decision and AOrder, and Statement of Facts and
Grounds for Decision issued. August p, 1940, effective that day.

The petition filed by Pittsburgh Radio Supply House (WHJB)
August 3, 1940, was premature, and has been superseded by the sup-
plemental petition filed August 26, 1940. The petition for rehearing,
filed August 3, 1940, is therefore dismissed and the Commission will
consider only the petition filed August 26,1940.

Petitioner Pittsburgh Radio Supply House (WHJB) alleges that,
as a result of the Commission's grant to The Journal Co. (WTMJ),
petitioner's station, if operated as proposed, would receive interference
to its 9.7 millivolt -per -meter contour from Station WTMJ; that said
limitation would result in reducing the coverage of Station WHJB)
operating as proposed, approximately two-thirds, and therefore the
grant to The Journal Co. (WTMJ) presents an obstacle to the grant
of petitioner's application. Petitioner presents a comparison of the
merits of its application with those of Stuart Broadcasting Corpora -

S C. 0.
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tion (WROL), The Journal Co. (WTMJ) and Sentinel Broadcast-
ing Corporation, from which petitioner concludes that its application
should have been preferred to the other conflicting applications which
were granted. Petitioner further contends that the Commission
should have applied the same doctrine of comparative need which it
applied in the case of WREN Broadcasting Company, Docket No.
5491 and that section 307 (b) of the Communications Act of 1934
requires that the Commission reconsider the applications herein as
well as petitioner's application, and suggests as a possible solution that
technical differences of the four conflicting applications might be
reconciled so as to permit a grant of all conflicting applications here-
in, including petitioner's.

Petitioner urges also that the Commission failed to consider the
merits of its application since the decision and order of the Com-
mission makes no mention of the area proposed to be served by Sta-
tion WHJB, the nature and extent of the service, and the need for
the service, particularly in contrast with the lack of need for service
in the areas proposed to be served by Stations WROL and WTMJ;
that the facts stated by the Commission with respect to Station
WROL were ex parte insofar as the application of Stuart Broad-
casting Corporation (WROL) is concerned and that "the purported
facts therein asserted were not subject to cross-examination"; that the
application of Pittsburgh Radio Supply House (WHJB) "set up
a legal question in that it raised a demand for equalization of facil-
ities before the applications of WROL and WTMJ were properly
filed before the Commission" and hence "to pick out the WROL and
WTMJ applications and take ex parte action thereon and then rely
on the granting thereof as a means of satisfying the requirements of
section 307 (b) is grossly erroneous," and prays that each of the
applications be set for hearing together with petitioner's application;
that oral argument or reargument be held on the above -entitled
applications together with petitioner's application, that the Commis-
sion hold an informal hearing pursuant to section 1.192 of the Com-
mission's Rules of Practice and Procedure to determine what plan
may be worked: out whereby all of the applications involved might be
modified so as to permit service to all four communities in the manner
intended by each applicant.

The opposition of Sentinel Broadcasting Corporation filed Sep-
tember 5, 1940, to the supplemental petition for rehearing alleges
that Pittsburgh Radio Supply House (WHJB) has no interest which
has been legally aggrieved or adversely affected because its applica-
tion has not been denied ; that the granting of the petition to inter-
vene, filed by Pittsburgh Radio Supply House (WHJB) in the pro -

8 F. 0. 0.
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ceedings on the Sentinel application, does not give Pittsburgh Radio
Supply House (WHJB) an interest as a party aggrieved or adversely
affected; that the Sentinel grant is within section 307 (b) of the
Communications Act of 1934 and will not preclude petitioner's appli-
cation; that the Commission was not required to decide contempo-
raneously the application of Pittsburgh Radio Supply House
(WHJB) when it granted the applications of The Journal Co.
,(WTMJ), Stuart Broadcasting Corporation (WROL) and Sentinel
Broadcasting Corporation.

The opposition of The Journal Co. (WTMJ) filed September 5,
1940, to the supplemental petition for rehearing makes reference
to its opposition filed August 13, 1940, and alleges that Pittsburgh
Radio Supply House (WHJB) has no interest in the grant of The
Journal Co. (WTMJ) application as a matter of law, and cannot
now be heard to object thereto, because, as is specifically pointed out
in the Commission's Decision and Order of August 6, 1940, the appli-
cation of Pittsburgh 'Radio Supply House (WHJB) has not been
denied, but has been designated for further hearing upon specified
issues, and until final action is taken, that applicant has no legal
right to object to the grant of other applications which might or
might not have any relation to the final decision of the Commission
upon its case; that Pittsburgh Radio Supply House (WHJB) has no
interest in the grant of The Journal Co. (WTMJ) application as a
matter of equity and should not now be heard to object thereto be-
cause as the record discloses, the application of The Journal Co.
(WTMJ) for 5 kilowatts night power was filed approximately 6
years ago and long before the filing of petitioner's proposal; that
petitioner, therefore, was fully aware of the possible interference
problems which might confront its application in event the Commis-
sion found that the grant of The Journal Co. (WTMJ) application
would be in the public interest ;, that although The Journal Co.
(WTMJ) application was amended January 16, 1940, the effect of
that amendment was to lessen the degree of interference which
Station WTMJ would cause to the proposed night service of Station
WHJB, and it cannot be considered or fairly urged by petitioner
that said amendment was prejudicial to its interests in the prosecu-
tion of its pending application; that petitioner, Pittsburgh Radio
Supply House (WHJB), has no interest in the grant of The Journal
Co. (WTMJ) application from the standpoint of public interest and
should not now be heard to object thereto because the Commission
alone is charged with the legal duty of denying applications in the
light of the statutory standard and that from the record in this case
and the Commission's Decision and Order, it clearly appears that the

82%0.0.
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operation of Station WTMJ will serve public interest; that there is
no merit in, or justification for, the statements contained in the peti-
tion for rehearing regarding a possible technical modification of the
directional antenna pattern of Station WTMJ so as to further re-
strict the interference which would be caused to petitioner's pro-
posed night service in the event application were granted, and that
the Commission is cognizant of the technical impracticability and
impossibility of any further restriction of the WTMJ signal in the
direction of petitioner's Station WHJB.

The opposition of Stuart Broadcasting Corporation (WROL) filed
August 13, 1940, to the petition for rehearing alleges that if, as
alleged by petitioner, the population of Greensburg and certain.
nearby areas lacks primary nighttime service, it would be more in
keeping with the Commission's plan of allocation if application were
made for a more localized service than that which is proposed in the
present Pittsburgh Radio Supply House (WHJB) application; that
furthermore, as stated in the Commission's Decision and Order, Sta-
tions WHJB, WJAS, and KQV of Pittsburgh are operated under
common control and the granting of WHJB's application would result
in extending areas in which services of those stations overlap, that
the Commission, under section 307 (b) in considering applications
with a view to distribution of licenses, frequencies, hours of opera-
tion, and power among the States and communities so as to provide a
fair, efficient, and equitable distribution of service, must also consider
the qualifications of applicants and the technical sufficiency of the ap-
plication, and these' things considered, together with its finding that
a greater number of people will receive improved service from the
grants which have been made than from the granting of the applica-
tion of petitioner, indicate that the Commission has complied with
this section of the act; that, without conceding any of the points
raised by petitioner or acknowledging a need for service proposed, the
Stuart Broadcasting Corporation ( WROL) is willing to cooperate in
any plan vlierebythe service in the Greensburg area can be improved
withont maiterire diininution of the service which Stuart Broadcast-
ing Corporallidn' (WR014 is enabled to render in the Knoxville area
through the grant of its appliaition. No opposition has been filed
by 'Stuart Broadcasting Corporation (WROL) to the supplemental
petition for rehearing of Pittsburgh Radio Supyily House ( EM).

Insofar as Pittsburgh Radio Supply Hue (WEIR) contends
that it is error for the Commission to rely upon facts taken from the
application of Stuart Broadcasting Corporation (WROL) because,
such, facts were ex parte and "not subject to cross --examination"'
patitioireritwe think this contention is without merit since the Com-
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mission is under no legal duty to submit to petitioner for cross-exami-
nation facts set forth in the Stuart Broadcasting Corporation
(WROL) application. (In re : Decision and Order on Petition for
Rehearing WOOL, Inc., 8 FCC 39, March 29, 1940). Furthermore, pe-
titioner does not even now in its supplemental petition for rehearing
attempt to controvert the facts set forth in the WROL application as
distinguished from the Commission's conclusions based on those facts.

Petitioner suggests that "some possibility exists that an effective
solution might be found from an engineering standpoint so that all
* * * applicants might operate in such manner as to give each
other mutual protection and still accomplish the objectives of their
respective applications." No facts of any kind are presented in sup-
port of this general suggestion. No specific proposal is made as to
how petitioner's suggestion may be accomplished, and the Commis-
sion upon the information available to it, is unable to determine that
such; a plan is feasible.

We have carefully examined all of the allegations of the supple-
mental petitio0 for rehearing filed by, Pittsburgh Radio Supply
House in the light of our Decision and Order of August 6, 1940, effec-
tive that date, and we find they set forth no new or additional facts
or circumstances not already known to and considered by us, nor does
the petition show wherein our action of July 16, 1940, effective August
6, 1940, granting the applications of The Journal Co. (WTMJ) for a
construction permit, Stuart Broadcasting Company (WBOL) for con-
struction permit, of The Sentinel Broadcasting Corporation. for con-
struction permit, and designating for hearing the application of Pitts-
burgh Radio Supply House (WHJB) for construction permit, is
illegal or presents any valid objections which would require us to set
aside said action.

Accordingly it is ordered, this 8th day of October 1940, that the
petition:of Pittsburgh Radio Supply House (WHJB) for rehearing
be, and it is hereby, denied.

8 F. a C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D. C.

In the Matter of 1
SENTINEL BROADCASTING CORPORATION,
SALINA, N. Y.

Application for Construction Permit to
erect a new radiobroadcast station and
to operate on 620 kilocycles, with power
of 1 kilowatt, unlimited time, using a
directional antenna, at night.

Decided July 16, 1940
Paul D. P. Spearman and Alan B. David on behalf of the applicant ;

George 0. Sutton and Arthur H. Schroeder on behalf of Pittsburgh
Radio Supply House (WHJB) ; Horace L. Lohnes, Fred W. Albert-
son, and Everett D. Johnston on behalf Central New York Broadcast-
ing Corporation (WSYR) and Pennsylvania Broadcasting Company
(WIP) ; John W. Guider, Duke M. Patrick, Karl A. Smith, and Lester
Cohen on behalf of The Journal Co. (WTMJ) ; Paul M. Segal, George
S. Smith, and Harry P. Warner on behalf of Florida West Coast
Broadcasting Co., Inc. ( WieLA) ; Josephus C. Trimble on behalf of
Colonial Broadcasting Company; Arthur W. Scharfekl and Philip G.
Loucks on behalf of Civic Broadcasting Corporation and St. Peters-
burg Chamber of Commerce (WSUN) ; Frank Stollenwerck on behalf
of Liner's Broadcasting Station, Inc. (KMLB) ; Eliot C. Lovett on
behalf of Onondaga Radio Broadcasting Corporation (WFBL) ; The-
odore L. Bartlett on behalf of the Commission.

DOCKET No. 5094

STATEMENT OF FACTS, GROUNDS FOR DECISION, AND ORDER

STATEMENT OF FACTS

BY TEE COMMISSION (Comnassicauns WALKER AND CASE rtoT ranTiox-
PATLNG) :

1. This proceeding arose upon an application of Sentinel Broad-
casting Corporation for a construction permit to erect a new radio -

petition for reconsideration or rehearing filed on August 5, 1940, by Civic Broadcasting
Corporation (WOLF) ; petition for rehearing filed on August 6, 1940, by CentralNew York
Broadcasting Corporation (WSYR) ; and peti4, tion for rehearing filed on Aught 6, 1940, by
the Onondaga Radio Broadcasting Corporation (00-FBL), denied on October 8, 1940. SeeDecision and Order on Supplemental Petition for Reehnsideration or Rehearing and Peti-tions for Rehearing, 8 F. C. C. 148.

8 F. C. O.
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broadcast station at Salina (a suburb of Syracuse), N. Y., to operate
on the frequency 620 kilocycles with power of 1 kilowatt, unlimited
time, using a directional antenna at night. The application was heard
in a consolidated proceeding before an examiner from October 11 to
October 26, 1938, together with the applications of Civic Broadcasting
Corporation (Docket No. 5175) for a construction permit to estab-
lish a new radiobroadcast station in Syracuse, N. Y., to operate on the
frequency 1500 kilocycles with 100 watts power, unlimited time; and
of Pittsburgh Radio Supply House (Docket Na. 5176) for construc-
tion permit to install a new transmitter and directional antenna for
nighttime use at Station WHJB, Greensburg, Pa., and to change
the station's operating assignment on 620 kilocycles from 250
watts, daytime only, to 1 kilowatt, unlimited time. The examiner, by
his report No. 1-763, recommended the denial of all three applications.
Exceptions thereto were filed and briefs were submitted in lieu of oral
argument. The application of Civic Broadcasting Corporation was
granted by the Commission, effective October 3, 1939; and the applica-
tion of Pittsburgh Radio Supply House was on this day designated
for further hearing by the Commission.

2. The Sentinel Broadcasting Corporation, the applicant herein,
was organized and exists under the laws of the State of New York,
and is empowered under its charter, among other things, to own and
operate radiobroadcast stations. The corporation has an. authorized
capital of $105,000, divided into 7,000 shares of common stock, each
having a par value of $15.00. There are 5,000 shares issued and
outstanding.

3. The officers, directors, and stockholders of the applicant cor-
poration are as follows : Frank B. Revoir, president and director,
owns 8,000 shares of common .stock; Alexis N. Muench, vice presi-
dent and director, 'holds 500 shares; Francis E. Doonan, treasurer
and director, holds 125 shares; Howard C. Barth, secretary and
director, holds 500 shares; William T. Lane, director, owns 250
shares ; Francis D. McGurn, directer, holds 125 shares, and the estate
of William t.tMcCaffiery cWnsi600 shares. (McCaffery passed away
subsequerifio the hearing,' as' shown by the applicant's brief sub-
rnitted in' lien of oral argument.) The foregoing individuals all
reside in Syracuse and are United States citizens.

4. Mr. Revoir has been engaged in the automobile business in
Syracuse for the past 20 years and is presently distributor for 17
counties. Mr. Muench has been engaged in the candle manufactur-
ing business for approximately 44 years and for the past 15 years
has been president of, andowns a substantial interest in, the Muench-
Kreuzer Candle Co. He is also a director and a member of the ex -

C. 0.
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ecutive committee of the Lincoln National Bank and Trust
Company of Syracuse, and a member of a number of local clubs
and fraternal organizations in that city. Mr. Lane is presently
engaged in the advertising business, operating his own agency. He
has had experience as a newspaper reporter, was executive secretary
to the mayor of Syracuse, and he was, for a short time, commercial
manager of Station WSYR, Syracuse. He is also president of the
city council. Mr. McCurn is at the present time Justice of the
Supreme Court of New York. Mr. Doonan is treasurer of Hall &
McChesney, Inc., a firm engaged in the manufacturing of record
books and indexes. He is also secretary of Revoir Motors, Inc.
Mr. Barth, as at the time of the hearing, was not engaged in any
occupation or business. For a number of years he was connected
with an advertising agency in Syracuse; and he was also general
manager of Station WSYR for several years. He owns less than 1
percent interest in Onondaga Broadcasting Corporation, licensee of
Station WFBL in Syracuse.

5. The personnel of the proposed sta.tion, in addition to Mr. How-
ard Barth who will be general manager, will consist of the follow-
ing: A. chief engineer, five operators, production manager-musical;
production manager-dramatic; a production assistant; four an-
nouncers; a continuity writer; stenographer -clerk; secretary -book-
keeper; and a telephone operator. The applicant also expects to
maintain a five -piece staff orchestra.

6. As heretofore shown, 5,000 shares of stock in the applicant cor-
poration have been issued and are outstanding; and the applicant
has $70,004.08 on deposit in a local bank with which to construct and
operate the proposed station. The total cost of the proposed sta-
tion, including construction, is estimated at $49,893.95, consisting of
the following items: Transmitter and technical equipment, $12,290.80;
antenna system, $15,480; studio technical equipment, $4,618.75; studio
and office furniture, $3,500; studio and iconstruetion costs, $10,904.40;

nsnaitter building alterations, $2,600; and $500( as miscellaneous
additionatexpen ,The monthly operation expen.:, a the proposed
station iis,lestimate41.at *vac* and includes, in part, $2,856.66 as
salaries for a'personnel of eighteen persons, 'and $1,150 for studio
orchestra and local talent for sustaining. programs. The applicant
expects to 'sell 'advertising ,time' over the proposed station amounting
to at least $100,000 during the first year, approximately 75 percent
of which would be derived from local accounts. This expectancy is
based upon the sale a tree. ,15 -minute periods nightly and. 4 such
periods daily mid 1,aaoowo..ement heurly, or approximately 9.3 per-
oettot (If the total time on tbs,air. ,The applicant has contracted. with
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some 15 business establishments located in the city for the sale of
advertising time and approximately $30,000 in revenue would be de-
rived therefrom during the first year of operation. As already
shown, 2,000 shares of stock in the applicant corporation have not
been issued and if additional money is needed for the construction
and operation of the proposed station, Mr. Revoir will buy said stock.
He has a personal net worth of over $400,000 which includes some
$42,000 in cash on deposit in local banks.

7. The city of Syracuse has a population of 209,326 and the metro-
politan district thereof, 245,015; and Onondaga County, of which
Syracuse is the county seat, has a population of 291,606. There are
370 wholesale establishments in Syracuse doing an annual business
of $103,770,000, employing 3,530 persons, who receive annual wages
amounting to $5,958,000. There are 2,798. retail establishments lo-
cated in the city doing an annual business of $81,384,000, employing
10,619 persons, who receive $9,875,000 in wages ; and 342 manufac-
turing establishments with annual receipts amounting to $78,372,000,
employing 16,322 persons, with an annual payroll of $17,612,000.
The total annual payroll for the city amounts to $34,688,000 and
$43,513,000 for Onondaga County.

8. The following stations are licensed to operate in the city of
Syracuse: WSYR operates on the frequency 570 kilocycles with
power of 1 kilowatt, unlimited time; WFBL operates on 1360 kilo-
cycles with power of 5 kilowatts day, 1 kilowatt night, unlimited
time; and WOLF (licensed to Civic Broadcasting Corporation)
operates on 1500 kilocycles with power of 100 watts, unlimited time,
WSYR and WFBL are classified as regional stations and WOLF is
a local. Stations WSYR and WFBL provide service to essentially
the same areas to be served by the station proposed herein and. por-
tions of the rural areas to be served have service available from Sta-
tions WGY, WHOM, WMBO, and WOLF.

9. Station WSYR, during the first 8 months of 1938, received
$129,448.68 from local, national and network advertising accounts,
and the net income for the period was $5,542.84. This revenue from
the sale of advertising time was derived from the following sources:
Approximately 25.8 percent thereof from network accounts; 38.8
percent from national accounts; and 35'.4 percent, local business firms.
Seven of the fifteen business firms, contracting with the applicant for
advertising time, used WSYR in 1938, spending $3,653.33 with the
station. This does not include two contracts with J. P. Byrne Tire
Co. which have expired and have not been considered by the Com-
mission. These 7 firms used WSYR in 1937 and spent $7,593.97, or
$3,940.64 more than they spent the following year. The contracts
these 7 firms have with the applicant amount to $13,798.50.

F. C. C.
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10. During the first nine months of 1938 Station WFBL received
$177,287.16 from the sale of advertising and the station's operating
net profit for the period amounted to $23,844.62. The total revenue
from the sale of time was derived as follows: Approximately 22.4
percent from local accounts; 21.3 percent from national accounts;
and 56.3 percent from network accounts. The record does not show
whether or not any of the firms who have contracted with the appli-
cant are using the facilities of WFBL.

11. Stations WSYR and WFBL render a diversified service to the
Syracuse area and their facilities are used by various civic, religious,
charitable, educational, and other institutions and organizations lo-
cated. in the city. During the week beginning February 13, 1938,
Station WSYR operated 1241/2 hours and devoted 54.3 percent of its
time to programs originating locally and 45.7 percent to network
broadcasts; and. during the week beginning August 14, 1938, the sta-
tion operated 1291/2 hours and devoted approximately 44 percent of
its time to network programs and the remainder to local broadcasts.
The station devoted 53.5 percent of its time to network broadcasts
between the hours 6 and 10 p, m. during this period. Between the
hours of 6 and 10 p. in., the station devoted 68.7 and 79 percent of
its time to network programs during the weeks of December 12, 1937,
and June 5, 1938, respectively. WSYR carries programs furnished
by the National Broadcasting Co. (both Red and Blue networks) and
the Mutual Broadcasting System.

12. During the week beginning February 13, 1938, Station WieBI,
operated 124 hours and devoted 64.8 percent of its time to network
programs (Columbia Broadcasting System), and 72 percent of the
nighttime hours were devoted to chain broadcasts; the station
operated 122 hours during the week of August 14, 1938, and devoted
64 percent of the time to the network, and 69 percent of the evening
hours were devoted thereto ; and 81 percent and 86 percent of the
station's time between the hours 6 and 10 p. in. during the weeks
of March 6 and September 4, 1938, respectively, were devoted to net-
Work broadcasts.

Staiion WOLF` in Syracuse, licensed to Civic Broadcasting Cor-
poration, provides a loCal broadcast service to the, city arid is not
affiliated with' a network. - If operates 1.7 / hours daily and at least
72 percent of the programs carried are sustaining. The station broad-
casts a favorable balance of programs, including the following
Market reports; news and sports; programs designed for the house-
wife; children's programs; tall &oxi iXellith, civovernment ; public
service broadcasts; special events l'. diversiedmusic. The fore-
going findings are based upon the propOsal of Civic Broadcasting
Corporation, as shown in the record.

a P. a C.



Sentinel Broadcasting Corporation 145

14. The applicant proposes to operate from 8 a. m. to 12 midnight,
or 16 hours during week days, and 14 hours on Sundays. The ap-
plicant will carry, in part, the following types of programs : News,
weather and market reports; sports; discussions on agriculture; book
reviews; children's programs; civic broadcasts; organ recitals;
choral groups; diversified music; and religious broadcasts. Time
will be devoted to the various classes of programs as follows : Enter-
tainment, 42 percent; educational, 8.4 percent; religious, 3 percent;
agricultural, 2.7 percent; fraternal, 2.7 percent; news, 6.1 percent;
civic, 4.8 percent; sports, 3.8 percent; literature, 3 percent; charitable,
1.8 percent; and commercial broadcasts, 21.4 percent. The applicant
has offered the facilities of the proposed station without charge to a
number of civic, fraternal, and educational organizations. It will be
the applicant's policy to afford the various organizations and institu-
tions in Syracuse the facilities of the proposed station free of charge.
The applicant does not contemplate having a network affiliation and
proposes to render a local program service to the city and the sur-
rounding rural districts and communities which are in the Syracuse
trade area. It also expects to present many programs presented by
local talent.

15. The operation of the proposed station involves no question of
objectionable interference with the operation of any existing station
during the daytime. There would be, however, slight mutual inter-
ference with Station WHJB, operating as proposed by its pending
application (B2 -P--2091), within the predicated 0.5 millivolt -per -
meter ground wave contour of each station.

16. The proposed station during the daytime would render service
to the 0.5 millivolt -per -meter contour; the predicted 10 millivolt -
per -meter contour has a radius of from 12 to 13 miles, and 260,450
persons reside therein; the area within the 2 millivolt -per -meter
contour has an average radius of approximately 34 miles and 480,400
persons reside therein; and the area within the predicted 0.5 milli-
volt -per -meter contour has an average radius of approximately 62
miles and 942,900 potential listeners reside therein. The station pro-
posed herein wotdd 'provide a signal of 25 millivolts per meter, or
better, throughout the business districts of Syracuse, and a signal of
10 millivolts per meter, or better, would be provided throughout the
Syracuse metropolitan district.

17. At night the operation of the proposed station would not cause
objectionable interference to the operation of any existing station.
It would, however, be limited to its 6.8 millivolt -per -meter contour by
Station WTMJ, Milwaukee, Wisconsin, operating with power of 5
kilowatts at night, as authorized on this day by the Commission.
This finding is not based upon the record, since the presently pro -
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posed operation of WTMJ was not at issue in the hearing, but is
based upon technical information available to the Commission. The
operation of Station WHJB, proposed by its pending application
(B2r-P-2091), would limit the proposed station to its 6.6 millivolt -
per -meter contour at night, which, together with the limitation
caused by Station WTMJ, would have the effect of raising the RSS
limitation to the proposed station to the 9.5 millivolt -per -meter con-
tour. The operation of the proposed station would not cause ob-
jectionable interference to WTMJ, operating with 5 kilowatts power
at night, nor to the proposed operation of Station WHJB.

18. Using the proposed directional antenna at night, the radiation
from the projected station would be slightly in a northwesterly and
southeasterly direction in a figure "8" pattern, with suppression of
the signal to the east and west of the station. A signal of 25 milli-
volts per meter, or better, would be provided throughout a major
portion of the city and a signal of at least 10 millivolts per meter
would be furnished throughout the entire city. The exact number
of potential listeners residing within the predicted 6.8 millivolt -
per -meter contour at night is not shown, but the number would be
between 233,950 and 317,200.1

19. The transmitting equipment to be used and the site are con-
sidered satisfactory for the operation proposed. The antenna speci-
fied in the application does not meet the minimum height requirement
for the character of the station proposed, and the granting of the
application should, therefore, be contingent upon the submission of
proof of performance, showing that it will radiate a minimum of 175
millivolts per meter at 1 mile for 1 kilowatt.

GROTINDS FOR DECISION

1. The applicant is legally, technically, financially, and otherwise
qualified to construct and operate the proposed station.

2. It is contended on behalf of the licensees of Stations WSYR
and WFBI., that the applicant has failed to establish by competent
evidence that the existing stations in the city of Syracuse are not
adequately supplying the local needs of the community as to program
service, and that the proposed station would fill said need. As here-
tofore shown, two of the three existing stations in Syracuse are
affiliated with national networks and devote a substantial portion
of their time to chain broadcasts, particularly during the hours
between 6 and 10 p. m. when the greatest number of listeners may
he reached. The operation of the proposed station would thus pro-

1Flgares represent the number of poteutlia listeners residing 'within the 10 and 8.5 milli-
volt -per -meter contours, respectively.
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vide an additional broadcast facility in the city of Syracuse over
which programs of local interest could be broadcast. Furthermore,
there is nothing in the Communications Act, our rules, or our
policy which requires the finding of a definite need to support the
granting of an application for new broadcast facilities; and, in fact,
the words of the statute "public interest, convenience, or necessity"
contemplate the most widespread and effective broadcast service pos-
sible. F. W. Meyer, 7 F. C. C. 544 (decided November 15, 1939).

3. It is argued that the operation of the proposed station would
adversely affect the economic interests of Stations WFBL and
WSYR to such an extent that their ability to operate in the public
interest would be impaired. This contention, if true, would not in
itself constitute legal grounds for the denial of an application for
a new broadcast station. Federal Communications Commission v.
Sanders Brothers' Radio Station, 309 U. S. 470 (decided March 25,
1940). Even if the contention made were a proper ground for the
denial of an application for a new station, the record does not show
that Stations WFBL and WSYR would be so affected, nor does it
tend to show that the applicant would be unable to successfully com-
pete with said stations for commercial support.

4. The operation of the proposed station would not, cause objec-
tionable interference to the operation of any existing broadcast sta-
tion, or to any station operating as proposed by any pending ap-
plication. The proposed station would, however, be limited at night
to its 6.8 millivolt -per -meter contour by Station wr3u, operating
with power of 5 kilowatts as on this day authorized by the Commis-
sion. Under existing standards, stations such as the one proposed
herein are normally expected to render interference -free service at
night to the 4 millivolt -per -meter contour. While the proposed
station would be limited at night to a greater extent than our stand-
ards contemplate, it would, nevertheless, provide service throughout
the entire city of Syracuse and a major portion of the metropolitan
district thereof, and at the same time would cause no objectionable
interference to any existing broadcast station. Furthermore, even
with the limitation to be suffered, the station would provide inter-
ference -free service to a substantial percentage of the total number
of potential listeners residing within the 4 millivolt -per -meter
contour.

5. It is argued that the instant application cannot be granted
within the purview of section 307 (b) of the Communications Act.
Section 307 (b) provides for a fair, efficient, and equitable distribu-
tion of broadcast facilities among the several States and communi-
ties, insofar as there is a demand for the same. The only other
pertinent applications, or demands, to operate on the same frequency

8 F. C. C.



148 Federal Commurnications Commission Reports

requested by the applicant herein are those of Stations WHJB
(B2-P-2091) and WTMJ (B4-P-2696), the latter of which was on
this day granted and the former was designated for further hearing.
The granting of the instant application would not in itself preclude
the granting of the WHJB application, and would be in conformity
with section 307 (b) of the Communications Act.

6. The transmitting equipment and the site to be used are satis-
factory for the operation proposed. The antenna specified in the
application does not meet the minimum height requirements of our
rules; and the granting of the application should be contingent upon
the submission of proof of performance, showing that it will radiate
a minimum of 175 millivolts per meter at 1 mile for 1 kilowatt.

7. The granting of the instant application will serve public interest,
convenience, or necessity.

Decided October 8, 1940

DECISION AND ORDER ON SUPPLEMENTAL PETITION FOR RECONSIDERATION
OR HEARING AND PETITIONS FOR REHEARING

On July 16, 1940, the Commission granted the application of Senti-
nel Broadcasting Corporation, Salina, X. Y., for construction permit
to erect a new radiobroadcast station at that place on the frequency
620 kilocycles with a power output of 1 kilowatt, unlimited time,
Using a directional antenna at night, and on August 6, 1940, effective
that date, issued its Statement of Facts, Grounds for Decision and
Order granting the same. This decision and order was made after
consolidated hearing upon the application of Sentinel Broadcasting
Corporation and other related applications.

On August 5, 1940, Civic Broadcasting Corporation (WOLF),
Syracuse, N. Y., filed a petition for reconsideration or rehearing;
Central New York Broadcasting Corporation (WSYR), Syracuse,
N. Y., filed a petition for rehearing; and the Onondaga Radio Broad -

o tion ( WYBL), Syracuse, N. Y., filed a petition for
of Whieh were directed against the action of the Corn -

`04q, granting 'the application of Sentinel Broad-
casting Ontotation f4 construction pea:mit.

On August 26; 1940, Civic BrOadcaiting Corporation (WOLF)
filed a supplemental petition for reconsideration or rehearing, and
Central New York Broadcasting Corporation (WSYR) and the
Onondaga Radio Broadcasting Corporation (Wirl3L) filed new peti-
tions for rehearing. The petitions filed by these parties August 5,
1910, were premature and have been, superseded by those filed August
26, 1940. The petitions filed Arigust 5, 1940, are therefore dismissed,
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and the Commission will consider only the petitions filed August 26,
1940. All petitioners participated in the proceeding before the Com-
mission on the application of Sentinel Broadcasting Corporation.

Civic Broadcasting Corporation (WOLF) is authorized to use the
frequency 1500 kilocycles with 250 watts power, unlimited time. No
question of electrical interference to the service of Station WOLF
from the operation of the proposed Sentinel station is involved in this
proceeding since the frequency used by Station WOLF and that
authorized to be used by the proposed Sentinel station are widely
separated. Civic Broadcasting Corporation does not contend that
the grant of the Sentinel application will aggrieve or adversely affect
its interest in any way. The petition is based substantially upon
the following grounds : (1) That the Commission's conclusion that
the granting of the Sentinel application will serve public interest,
convenience, and necessity "is neither predicated upon adequate prior
findings of basic fact nor supported by the record evidence," and in
particular there is no finding by the Commission, nor is there any
evidence in the record upon which to base a finding that the existing
Syracuse stations are not adequately supplying all the broadcasting
needs of the Syracuse area; (2) that the grant of the Sentinel applica-
tion violates the Commission's Rules and Regulations and Standards
of Good Engineering Practice relating to allocation and interference;
(3) that the grant of Sentinel application constitutes an uneconomic
assignment of a regional frequency in that the Commissicm simul-
taneously granted the application of The Journal CO.; licenSee of
Station WTMJ, Milwaukee, Wis., for a construction permit to in-
crease power from 1 to 5 kilowatts, unlimited time, on the frequency
620 kilocycles, the same frequency requested by the Sentinel applica-
tion; that with Station WTMJ using 5 kiloWatts power, the service
of the proposed Sentinel station will be limited to its approximate
8.6 millivolt -per -meter contour at night, which is substantially be-
yond that permitted by the Commission's Standards of Good Engi-
neering Practice; and (4) that ;the Commission's action in accepting
and predicating its decision upon evidence submitted co parte de-
prives the parties to the proceeding of the fair hearing to which they
are entitled tinder the law.

Central New York Broadcasting Corporation (WSYR) is author-
ized, to use the frequency 570 kilocycles with a power output of 1
kilowatt, unlimited time. No question of electrical interference to
the service of Station WSYR from the operation of the proposed
Sentinel station is involved in this proceeding since the frequency
used by Station WSYR and that authorized to be used by the pro-
posed Sentinel station are adequately separated. Central New York
Broadcasting Corporation (WSYR) does not contend in its petition
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for rehearing that the grant of the Sentinel application will aggrieve
or adversely affect its interests in any way. It alleges (1) that "in
finding that the granting of this (the Sentinel) application will
serve public interest, convenience, and necessity, the Commission
has failed to give the consideration to the ability of the applicant
(Sentinel Broadcasting Corporation) to render, in view of compe-
tition which it will have from existing broadcast stations in Syra-
cuse, a service in the public interest, as contemplated by the
Communications Act of 1934"; that at the time of the hearing on
the Sentinel application the applicant's testimony showed that it
had to its credit in cash in a bank $70,004.08 to be devoted to the
construction of the proposed station, which was to cost $49,393.95,
leaving approximately $20,000 from which operating expenses not
sustained by broadcasting revenue would be met; according to the
applicant's estimate, the station's operating expenses will be approxi-
mately $76,000 a year; that the only tangible evidence of commercial
support introduced by the applicant was 16 advertising agreements
representing business aggregating approximately $35,000; that there-
fore "this is a case in which the effect of the competition of existing
licensees upon the applicant becomes relevant"; (2) that since the
hearing upon the Sentinel application "many of the factors and
conditions to be considered, as well as the Commission's practice
and procedure, have changed materially" and therefore the Sentinel
grant should be set aside and the application denied or, in the
alternative, a further hearing held thereon.

The Onondaga Radio Broadcasting Corporation (WFBL) is au-
thorized to use the frequency 1360 kilocycles with a power output of
1 kilowatt night, 5 kilowatts day, unlimited time. No question of
electrical interference to the service of Station WFBL from the
operation of the proposed Sentinel station is involved in this
proceeding since the frequency used by Station WFBL and that
authorized to be used by the proposed Sentinel station are
widely separated. The Onondaga Radio Broadcasting Corporation
(11rIeBL) does not contend in its petition for rehearing that the grant
of the Sentinel application will aggrieve or adversely affect its inter-
ests in any way. It alleges as error (1) that there is no need for the
proposed service and (2) that to authorize the rendering thereof would
be contrary to section 307 (b) of the Communications Act.

The opposition filed September 5, 1940, by the Sentinel Broadcast-
ing Corporation to the supplemental petition for reconsideration or
rehearing filed August 26, 19`40, by Civic Broadcasting Corporation
(WOLF ) alleges that petitioner's interests are not aggrieved or ad-
versely affected; that, although petitioner participated in the hearing
before the Commission on the Sentinel application, it did not claim

S F. CI. ($,



Sentinel Broadcasting Corporation 151

or introduce any evidence that would show that if both its application
and that of the Sentinel were granted petitioner's station would be
unable to operate so that it would serve public interest, convenience
and necessity; that, although the Communications Act and the Rules
and Regulations of the Commission do not require a finding of definite
need to support the grant of an application, nevertheless, adequate
findings of need supported by the record have been made in the Com-
mission's Statement of Facts and Grounds for Decision; that the
grant of the Sentinel application is not in violation of the Standards
of Good Engineering Practice or Rules and Regulations of the Com-
mission, since the proposed Sentinel station will serve all of Syracuse
and a major portion of the metropolitan area of Syracuse without
causing objectionable interference to any existing broadcast station.

The opposition filed September 5, 1940, by the Sentinel Broadcast -
Corporation to the petition for rehearing filed August 26, 1940, by
Central New York Broadcasting Corporation alleges that Central
New York Broadcasting Corporation (WSYR) is not aggrieved or
adversely affected by the Commission's grant of the Sentinel applica-
tion because Sentinel Broadcasting Corporation is financially qualified,
as shown by the record, and therefore the question of competition and
its effect on existing stations is immaterial; that there is a need for the
service in the area proposed to be served and, although not required
to make a definite finding of need upon the grant of an application for
a new station, the Commission did make adequate findings on the ques-
tion of need for the proposed service in its Statement of Facts, Grounds
for Decision and Order; that the grant of the Sentinel application is,
consistent with the proper administration of section 307 (b) of the
Communications Act of 1934, although petitioner has no legal interest
in this question.

The opposition filed September 5, 1940, by the Sentinel Broadcasting
Corporation to the petition for rehearing filed August 26, 1940, by
the Onondaga Broadcasting Corporation alleges that the Onondaga
Broadcasting Corporation has no interests which were aggrieved or
adversely affected by the grant of, the Sentinel, application ; that ade-
(pate findings of need for the proposed service of the Sentinel station
have been made by the Commission, and that the decision of the Com,
mission likewise shows that the grant of the application was consistent
with the administration of section. 307 (b) of the Communications
Act of 1934.

Civic Broadcasting Corporation (WOLF), contends. that the action
of the Commission "in accepting and predicating its decision on evi-
dence submitted an parte, deprives the parties to the proceeding to
a fair hearing to which they are entitled under the law." The "ex
parte" evidence to which petitioner refers appears in paragraph 17
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of the Commission's Statement of Facts, Grounds for Decision and.
Order issued August 6, 1940, in the matter of the application of
Sentinel Broadcasting Corporation, and is as follows :

At night the operation of the proposed station would not cause objectionable
interference to the operation of any existing station. It would, however, be
limited to its 6.8 millivolt -per -meter contour by station WTMJ, Milwaukee,.
Wis., operating with power of 5 kilowatts at night as authorized on this day
by the Commission. This finding is not based upon the record since the
presently proposed operation of WTMJ was not an issue in the hearing, but
is based upon technical information available to the Commission.

The "technical information available to the Commission" is taken
from the application of The Journal Co. (WTMJ), Milwaukee, Wis.,
as amended subsequent to the hearing on the Sentinel Broadcasting
Corporation application. The amendment requested the use of a
directional antenna at night, which resulted in a change in the service
area of Station WTMJ and also changed the interference which
WTMJ would cause to other stations on the frequency, including
the proposed Sentinel station.

Examining the Sentinel application in the light of the amended
Journal application, the Commission was able to determine that a
grant of both the Sentinel application and The Journal Co. applica-
tion would serve the public interest, convenience and necessity. It
would serve no useful purpose, therefore, to consider the Sentinel
application upon the basis of the record made at the hearing in so
far as it related to The Journal Co. station (WTMJ). Furthermore,
as hereinabove pointed out, all of the petitioners herein operate on
frequencies widely separated from that assigned to the Sentinel
Broadcasting Corporation and The Milwaukee Journal so that inter-
ference to or from either such station will not in any way affect
them.

Section 309 (a) of the Communications Act of 1934 provides that
if upon examination of any application the Commission shall de-
termine that public interest, convenience or necessity would be served
by the granting thereof, it shall authorize the issuance thereof in
ItCOO said, determination. In the event the Commission,

ticAtt pf j;any ,such application, does not reach such
o:=1)decision with respect tuereto,A, is di to notify the applicant and

attord such applicant an opportunity' 'to be heard. Since, under the
Act no right to notice and hearing is conferred upon any person
other than an applicant, it is,elear that no duty rests upon the Com-
mission to submit to peitiOner, for cross-examination facts taken from
an, application which is not petitioner's. (In re decision and order"
onxetition for rehearing, *COE inc., 8 F. C. C. 39, March 29,1940.)
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We have carefully examined all of the allegations in the supple-
mental petition for reconsideration and rehearing filed by Civic
Broadcasting Station (WOLF), the petition for rehearing filed by
Central Broadcasting Corporation (WYSR) and the petition for
rehearing filed by the Onondaga Radio Broadcasting Corporation
(WFBL) in the light of our Statement of Facts, Grounds for Deci-
sion and Order of August 6, 1940, effective that date, and we find
they set forth no new facts or additional facts or circumstances not
already known to and considered by us, nor do the petitions show
wherein our action of July 16, 1940, effective August 6, 1940, and our
Statement of Facts, Grounds for Decision and Order issued August
6, 1940, pursuant to said action granting the application of the Senti-
nel Broadcasting Corporation, Salina, N. Y., for construction permit
is illegal or presents any valid objections which would require us
to set aside said action.

Accordingly, it is ordered, this 8th day of October 1940, that the
supplemental petition for reconsideration ar rehearing filed by Civic
Broadcasting Corporation (WOLF), the petition for rehearing filed
by Central New York Broadcasting Corporation (WSYR) and the
petition for rehearing filed by the Onondaga Radio Broadcasting
Corporation (WFBL), be, and they are hereby, denied.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
NEW JERSEY BROADCASTING CORPORATION

( WHOM) ,
JERSEY CITY, N. J.

For Construction Permit.

FILE No. B1-P-2526

Decided July 16, 1940

DECISION AND ORDER ON PETITION FOR REHEARING

1. On April 16, 1940, the Commission granted without hearing the
application of the New Jersey Broadcasting Corporation (WHOM)
for construction permit to make changes in its transmitter and,
antenna and to increase its power from 250 to 500 watts (night), 1
kilowatt (local sunset) unlimited time.

2. Station WHOM operates on the frequency 1450 kilocycles,
which is shared in the eastern portion of the United States by Sta-
tions WSAR at Fall River, Massachusetts, operating with a power
of 1 kilowatt, unlimited time and using a directional antenna; WGAR
at Cleveland, Ohio, operating with 1 kilowatt, 5 kilowatts (local
sunset), unlimited time and employing a directional antenna at night;
and WAGA at Atlanta, Georgia, which operates with 500 watts,
1 kilowatt (local sunset) unlimited time.

3. The application of Station WHOM, as filed on September 27,
1939, requested increase in its daytime power from 250 watts to 1 kilo-
watt without change in the night operating power. This application
was accompanied by an affidavit of an engineer which contained meas-
urements of the field intensities of Stations WHOM and WSAR,
which measurements indicated there would be no objectionable inter-
ference during the daytime within the present 0.5 millivolt -per -meter
primary service area of Station WSAR, should Station WHOM oper-
ate as proposed. On December 4, 1939, the application was amended
to request increase in power to 500 watts night and the amendment
was accompanied by an affidavit setting forth the reasons for the
requested increase in nighttime operating power and indicating there
-would be no objectionable interference at night to the stations on
1450 kilocycles should Station WHOM operate as proposed.
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4. The affidavits accompanying the application of New. Jersey
Broadcasting Co. (WHOM) set forth the fact that Station WHOM
employs a vertical antenna 390 feet high which has a physical height
of approximately 0.57 wave length and which, by reason of its height,
has certain directional properties in the vertical plane; that because
of these directional properties, the interference which will be caused
to Station WSAR will not exceed the approximate 3.0 millivolt -per -
meter contour during nighttime hours, whereas Station WSAR is now
limited by Station WGAR, as presently operated with a directional
antenna, to the approximate 3.42 millivolt -per -meter contour. In
arriving at the conclusion that Station WSAR would be limited to
the approximate 3.0 millivolt -per -meter contour, applicant assumed
that the distribution of current along the vertical antenna in use by
Station WHOM was considerably different from that characteristic
of a straight vertical wire of equivalent height, and that the an-
tenna will act as though it were a 0.5 wave -length antenna and
will radiate 62 millivolt per meter at an angle of 40° above the
horizontal; that based upon the second hour curve of the Commis-
sion's allocation survey which was assumed to be correct for dis-
tances less than 250 miles for a 0.311 wave -length antenna, such a
signal would produce a limitation to the service of WSAR in the
vicinity of Fall River to the approximate 3.00 millivolt -per -meter
contormi

5. The Commission after examination of the application, the docu-
ments associated therewith, and a study of the antenna in use by
Station WHOM was of the opinion that no objectionable increase in
the interference now limiting the service of Station WSAR at night
would result from the granting of the application of Station WHOM
because the interference predicted by the applicant considerably ex-
eeeds the amount which would be calculated on the basis of purely
theoretical considerations using a current distribution along the an-
tenna of a single vertical wire without regard to the corrections
applicant assumed.

6. The measurements of the ground -wave field intensities along the
southern coast of Connecticut and Rhode Island accompanying
WHOM's application supported the contention that there would be
no objectionable interference during daytime operation within the
0.5 millivolt -per -meter contour.

7. On May 3, 1940, Doughty and Welch Electric Co., Inc., licensee
of Radio Station WSAR, Fall River, Mass., filed a petition requesting
the Commission to reconsider the grant to WHOM, designate the
application for hearing, or specify the use of a directional antenna

See sec. 1, Standards of Good Engineering Practice and Annex II.
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to protect Station WSAR in its present service area, or direct such
-other procedure to protect Station WSAR in its present service area
as may be deemed appropriate. The petition alleges that Station
WSAR serves a local community at Fall River with a population of
115,000, as well as a surrounding metropolitan district with a popu-
lation of 963,000, that Station WSAR will receive interference at
night from Station WHOM which will reduce its nighttime service
area and the population served, and that the RSS limitation to the
service of Station WSAR will be increased to well within the 4 milli-
volt -per -meter contour which is the normal nighttime limitation of
a class III-B regional station. The petition further alleges that
Station WHOM operates with an antenna having a physical height
of 0.57 wave length, and that this antenna has been in use Mr some
time in the past; that the antenna is a self-supporting tower and
the distribution of current in such an antenna cannot be sinusoidal;
that the vertical plane characteristics of an antenna such as that
employed by WHOM are such that the same degree of suppression of
sky wave toward Fall River cannot be expected as might be with a
uniform cross-section tower having more nearly sinusoidal current
distribution, and that WHOM has made no proof based upon actual
field measurements or otherwise that there is a substantial reduction
of sky -wave radiation resulting from the use of this antenna. It is
alleged that the operation of Station WHOM with 1 kilowatt power
during the daytime may cause interference within the 0.5 millivolt -
per -meter contour of Station WSAR due to the fact that a large por-
tion of the intervening path is across salt water. The petition fur-
ther alleges that Station WSAR operates with 1 kilowatt power and
is, therefore, eligible under the Commission's Rules for clakg III-A
status, which permits increase in power to 5 kilowatts day and night;
that on April 29, 1940, petitioner requested III-A status (B-ML-986)
but that without protection from WHOM, if it be permitted to use
500 watts, Station WSAR can be only a class 111-B regional station;
that since Station WSAR operates with a directional antenna to pro-
tett WHOM, an. equitable arrangement would require that Station
WHOM operate with a directional antenna to protect WSAR from
any increase in nighttime interference; that the normal nighttime
limitation for a class 111-A station is to the 2.5 millivolt -per -meter
contour.

8. On May 5, 1940, an affidavit of an engineer was filed in support
of the allegations made in the petition of Doughty and Welch Elec-
tric Co., Inc. The affidavit states that it is the opinion of the engi-
neer that Station WSAR is limited to the approximate 8.42 milli -
bolt -per -meter contour by Station WGAR at Cleveland, Ohio; that
the station is now limited by Station WHOM to the ttppioxiinttte 2.96
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millivolt -per -meter contour on the basis of assumptions that the elec-
trical height of the antenna of Station WHOM, determined upon a
velocity of propagation of 95 percent, is 0.603 wave length, the height
of the ionosphere 110 kilometers and the antenna efficiency at Station
WHOM 187 millivolts for 500 watts.

9. Actual interference which may be caused is a function of the
distribution of the current on the antenna and the resulting distribu-
tion of energy radiated in the vertical plane. Both WHOM and
WSAR estimated the electrical height to be different from the phys-
ical height in calculating the distribution of current. After an ex-
amination of the information above set forth we are of the opinion
that the difference in the current distribution of the actual antenna
and a vertical wire of equivalent height is not as great as that assumed
by either applicant or petitioner and consequently the radiation at an
angle approximating 40° is not sufficient to cause an objectionable
increase in interference to the present service of Station WSAR from
the operation of Station WHOM as proposed.

10. The operation of Station WHOM as proposed will result in an
improved service to all persons within the present service area of the
station and will increase by approximately 250,000 the population
within the 25 millivolt -per -meter contour and by approximately 900,-
000 the population within the 5 millivolt -per -meter contour of Station
WHOM. Conditions in the New York metropolitan district are such
that signals of 5 to 10 millivolts per meter are required in many areas
to provide a satisfactory broadcast service. On the other hand, from
the information available to us, we conclude that our grant of the
WHOM application will not result in any substantial loss of popula-
tion now served by WSAR. If, however, the operation of WHOM
as proposed actually does result in an objectionable increase of inter-
ference to WSAR, that station may at any time submit to us proof of
such interference based upon competent and adequate measurements.

11. Petitioner's contention that our grant of the above -entitled ap-
plication will preclude favorable action upon its application for "III-
A classification" is without foundation. In the first place, as we said
in our Proposed Findings of Fact and Conclusions in re application
of the WREN Broadcasting Co., Inc. (WREN) Lawrence, Kans.,
Docket No. 5491, June 19, 1940, "The classification of stations under
Commission's Rules and Standards of Good Engineering Practice is
purely for the administrative convenience of the Commission in allo-
cating frequencies, and is not a source of any right in licensees or
applicants." In the second place, any application which petitioner
may make for additional facilities can be acted upon when it is made.
Our action in granting the above -entitled application would not fore-
close favorable action thereon if we were able to find that a grant of
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any such application would serve public interest. We would be just
as free to act favorably upon such an application with. WHOM oper-
ating as proposed as we would be if WHOM were to continue operation
as at present.

12. Accordingly, it is ordered, this 16th day of July 1940, that the
petition of Doughty and Welch Electric Co., Inc., for reconsideration
and hearing of the application of New Jersey Broadcasting Corpora-
tion (WHOM) be, and it is hereby, denied, but without prejudice, how-
ever, to the submission by Station WSAR at any time, of engineering
proof based upon competent and adequate measurements which show
that the operation of Station WHOM as proposed has resulted in an
objectionable increase in the interference suffered by Station WSAR.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
BELLINGHAM BROADCASTING CO.

DOCKET No. 5478
RFT.LiNGHAM, WASH.

For Construction Permit.
KVOS, INC. (KVOS)
REILLTNGHAM, WASH. Docs.Er No. 5532

For Renewal of License.

May 16, 1940

Frank Stollenwerck, Tim Healy and Robert B. Sherwood on behalf
of Bellingham. Broadcasting Co. ; Frank W. Bixby, Joseph T. Pem-
berton, Andrew G. Haley and Theodore Pierson on behalf of Station
KVOS; W. Ewart G. Surf el on behalf of Station KTW.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. These proceedings arose upon (a) the application of the Belling-
ham Broadcasting Co., hereinafter referred to as the corporation,
for a construction permit authorizing the establishment of a radio -
broadcast station at Bellingham, Wash., using the frequency 1200
kilocycles with power of 250 watts day, and 100 watts night (this
application requests the facilities now assigned to Station KVOS,
Bellingham, Wash.), and (b) the application of KVOS, Inc., for
renewal of license of Station KVOS. A hearing was designated by
the Connnissionon these ,applications and held at Bellingham, Wash.,
'before a presiding officer duly appointed by the Commission, on
August 16, 17, 18, 19, 21, 22, 23, and 24, 1939.

IN RE BELLINGHAM BROADCASTING CO.

2. We have pointed out that the Bellingham Broadcasting Co. (the
corporation) requests the facilities now allocated to Station KVOS
but with power of 250 watts day. This corporation was organized
under the laws of the State of Washington and is duly authorized
to operate a radiobroadcast station. The corporation has a board

8 P. C. C.
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of directors, composed of the following as members: Gil Moe, A. D.
Osgood, Andrew Boehringer, C. E. Osgood, Ray Hansey, H. J.
Fussner, A. J. Friese, Clarence Osgood, Stannard T. Beard, and
Sydney R. Lines. James Robert Waters, Jr., Arthur Osgood, and
Sydney R. Lines are the president, secretary -treasurer, and vice presi-
dent of the corporation, respectively. The officers and members of
the board of directors are citizens of the United States.

3. The capital stock of the corporation is divided into 2 classes,
A and B. Class A is comprised of 250 shares with a par value of
$100 each. The class B stock, which carries the voting power, is
comprised of 1,500 shares of stock without par or nominal value.
The ownership of 1 share of class A stock entitles the owner to
purchase 4 shares of class B stock at a price designated by the
Board of Directors.

4. Three banks in Bellingham hold secured promissory notes from
the following individuals for the sums shown: Sydney R. Lines,
$600; Vaughan Brown, $1,000; J. R. Waters, $500; Ray W. Hansey
and Bernice Hansey, $1,000; Arthur and C. E. Osgood, $2,000;
Clarence Osgood, $1,000; A. A. Boehringer, $1,000; and Mr. and
Mrs. C. E. Osgood, $1,000. These notes are subject to escrow agree-
ments which provide that the banks, upon delivery to them by the
corporation of shares of class A common stock equal in value to the
notes, will pay to the corporation the amount of the notes. The
banks have accepted these agreements and will depend upon either
the security held, or upon the individual, for reimbursement. Thus,
the corporation would have available to it sums totaling $8,100.
Waters has in his possession an unsecured promissory note by his
father in favor of the corporation in the sum of $2,000. The bank
would not take the note on an escrow agreement. It was not listed
as an asset of the corporation because Waters could not make the
statement that it would be paid. The corporation has stock sub-
scription. agreements from H. J. Fussner and A. J. Friese for three
shares of class A common stock each. There is no evidence con-
cerning the ability, of these persons to pay for these shares of stock.

conStructing the station and the monthly operating
cost -thereof lire estiniatecl at $10,000 and $1,899, respectively. If
more money is required tire corporation will sell additional stock.
In this connection there is no evidence that there are any persons
ready, able, and 'ciiiring to Imitseribe and pay such additional
stock. The articles of incorporation provide: "That the amount of
paid -in capital with which this corporation shall begin business is
the;sum of $10,000." Hence, by the terms of its "articles" the cor-
poration is not in- a, position to conanaence its authorized operations.
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Before it conducts business it must either amend its articles of in-
corporation or sell additional stock.

5. The corporation would employ approximately 15 employees,
which would include an engineer, 2 operators, 3 salesmen, bookkeeper,
hostess, copy writer, newscasters and announcers. One of the stock-
holders, namely, Sydney R. Lines, a graduate of Washington State
College, has a degree in electrical engineering. He is presently
employed in a radio station and would be the engineer for the pro-
posed station. Both Lines and Waters have had experience from
a technical standpoint with the operation of radio stations. The
transmitter site would be determined subject to the approval of the
'Commission.

6. No evidence was offered on behalf of the corporation concerning
the possibility of electrical interference with existing stations. How-
ever, an expert witness for Station EPOS testified and the Com-
mission finds that no objectionable interference would be caused to
existing stations on the same or adjacent channels by operation of
a station at Bellingham on the frequency of 1200 kilocycles with
power of 250 watts.

7. Little evidence was offered by this applicant as to the program
service it would offer. The existing station does not procure its
weather reports from the local office of the United States Weather
Bureau and the applicant corporation would obtain its reports there-
from. It would arrange to have a transcription and news service;
attempt would be made to enhance the community spirit of Belling-
ham and to harmonize the various factions therein if the application
of the corporation were granted and the station operated by it; and
a number of the streets in Bellingham are named after pioneers and
the corporation would arrange to have certain residents of the streets
broadcast information with respect to the length of time they had
lived there and who their neighbors were. The station would allocate
time to sustaining programs as follows: Music, 60.9 percent; dra-
matics, 4.9 percent; variety, 6.4 percent; talks and dialogs, 11.5 per-
cent; news, 8.3 percent; religious, 5.1 percent; special events, 1.9
peteent;,aml miscellaneous, 1.0 percent. Time would be devoted to
commercial programs as follows: Music, 43.4 percent; dramatics, 12
percent; variety, 10.4 percent; talks and dialogs, 10.5 percent; news,
11.0 percent; religious, 7.9 percent; special events, 3.5 percent; and
miscellaneous, 6.1 percent.

IN RE KVOS, INC. (KVOS)

8. Rogan Jones is the owner of 79 percent of the stock (79 shares)
of the licensee corporation, the president thereof, and the manager of
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KVOS. The remainder of the stock is distributed as follows : Mrs.
Rogan Jones, 1 share; C. E. Wiley and T. Schaefer, 10 shares each.

9. KVOS, Inc., has 13 full-time employees, including the manager,.
Jones, and sales manager, Wiley, and two part-time employees. As
of July 31, 1939, the corporation had total assets of $58,504.37, with
total liabilities of $8,194.95.

10. The station provides regular sustaining time for church serv-
ices of the various denominations, the Ministerial Association of
Bellingham, and for church announcements each Saturday. Churches
desiring to broadcast specifically on their own behalf are required to
pay one-half of the usual advertising rates.

11. The Western Washington College of Education, located in Bell-
ingham, has on its faculty an ex -employee of KVOS, who conducts a
course in radio. Jones collaborated with the college in establishing
this course. The studios of the college are connected to the station by a
remote line and weekly programs are brodcast therefrom. In connec-
tion with the "Nation's School of the Year" program (a network broad-
cast) the licensee purchases schedules thereof from Station WLW,
where the program originates, and distributes them throughout the
Bellingham schools. Radios were also donated by the licensee to the
schools. The station cooperates with the North Western Conference
on Radio and sustains expenses of sending a local scholastic repre-
sentative thereto. The station gives time to broadcasting special
announcements concerning the opening and closing of school.
Weekly programs are broadcast which consist of drama, talks, etc.
Monetary contributions are made to the Federal Radio Education
Committee.

12. KVOS cooperates with the State Library, the State Medical
Association, the Whatcora County Orthopedic Society, civic and
charitable organizations and allots broadcast time thereto. Happen-
ings of public interest are broadcast, as well as programs designed
for the agricultural interests of the locality, such as weekly market
reports, a farm and home hour, etc. The station maintains a leased
wire for news and also employs a reporter for the sole purpose of
announcing local news. In the interest of developing local talent the
station conducts talent auditions twice a month.

13. KVOS is an affiliate of a national broadcasting chain (Mutual
Broadcasting System). For the year 1938, the station devoted ap-
proximately 75 percent of its time to sustaining prqgrams. For the
year 1939, 76 percent of the station's time was thus occupied. Broad-
cast hours of the station are from 1:00 a. m. to 11 : 00 p. m. dailyz
except Sunday when the broadcast day begins at 9: 00 a. m.

14. On February 27, 1939, the Commission authorized the station
to make certain equipment changes, install a new antenna and move
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transmitter location. Approximately $12,000 has been expended by
the station in this connection. A license to cover this construction
permit has since been issued. The station has also been given authority
to operate with power of 250 watts unlimited time in lieu of 100 watts.

15. On April 19, 1939, one L. H. Darwin filed with the Commission
a request that he be permitted "to appear and participate in the hear-
ing" on the renewal application of KVOS, and as reasons for this
request stated : "(1) That the operation of KVOS in the past has
been the subject of much controversy -which has not been for the best
interest of the area served by KVOS and as a result public confidence
in the policies of KVOS is lacking, and (2) That the granting of the
above application will not be in the public interest, convenience, and
necessity." A "statement" was filed in connection with the above
which, in substance, set forth that Darwin had heretofore filed charges
against KVOS alleging violating of the laws of the United States and
the rules and regulations of the Federal Communications Commission,
and that the purpose of the request was to secure the right to appear
before the Commission or its examiner and to give, under oath, the
information which he (Darwin) had; to be cross-examined by the at-
torneys for KVOS and in turn to examine and cross-examine wit-
nesses who may be heard, both for and against KVOS application for
the renewal of its license. On April 21,1939, a group known as "The
Roosevelt Supporters" filed papers identical with those of Darwin.
The Commission informed the parties aforesaid (hereinafter termecli
the Protestants) in its letters dated April 20 and 22, 1939, that under
the provisions of Order 251 they would be permitted to appear and
offer testimony. During the hearing the examiner interpreted Order
No. 25, supra, to mean that L. H. Darwin and others could "appear and
give evidence" but that he would not be made a "party" to the pro-
ceedings and could not examine or cross-examine witnesses. The

Order No. 25 (now sec. 1.195 of the Rules of Practice and Procedure adopted July 12,
198)).

"The secretary is hereby (greeted to make a record of all communications received by
the Commission relating to the merits of any application pending before the Commission
regueeting the granting, renewal, modification, or revocation of any license or construction
reutait, certificate of convenience and neeessity, or rate schedule. Such record shall show
the name and address of the person making the statement and the substance of such state-
ment. When the date of hearing has been set, if the matter is designated for hearing, the
Secretary shall notify all persons shown by the records to have communicated with the
Commission regarding the merits of such matter in order that such persons will have an
opportunity to appear and give evidence at such hearing, provided, that in the case of coat
munications bearing more than one signature notice shall be given to the person first sign-
ing unless the communication clearly indicates that such notice should be sent to someone
other than such person.

"No such person shall be precluded from giving any relevant material and competent
teetiviong at such hearing because he lacks a sufficient interest to justify his Intervention
as a party in the matter. * * *"

sir. C. C.
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examiner ruled accordingly. Darwin, who is not an attorney, during
the course of the hearing protested this ruling on behalf of himself
and "The Roosevelt Supporters." For the purposes of these proceed-
ings we find that the examiner's ruling was proper. We observe fur-
ther, in this connection, that the Protestants testified at length and
had opportunity to "appear and give evidence" in support of the al-
legations contained in the aforementioned requests.

16. A considerable portion of the voluminous testimony before us
concerns the management of Station KVOS and its relation to the
political controversies of Bellingham over a period of years. Counsel
for KVOS objected to the introduction of all testimony which con-
cerned the activities of KVOS prior to the decision of the Commis-
sion in the matter of KVOS, Inc., Bellingham, Wash., 6 F. C. C. 22,
decided July 12, 1938, and the granting of the construction permit to
KVOS (B5-MP-744) on February 27, 1939. We are of the opinion
that the objection is not well taken. Greater Kampeslea Radio Cor-
poration v. Federal Communications Commission, 108 F. (2d) 5, de-
cided October 16, 1939. Moreover, the aforementioned construction
permit was granted subject to the express condition that: "* * *

this grant shall not be construed as a finding by the Commission upon
the application of Bellingham Broadcasting Company, Inc., for con-
struction permit (B5-P-2241) , nor upon the application for renewal of
license of Station KVOS, nor upon any of the issues involved therein,
nor that the Commission has found that the operation of this station
is, or will be, in the public interest beyond the express terms hereof.
By the acceptance and operation hereunder the permittee specifically
agrees to be bound by all the terms and conditions."

17. The facts hereinafter discussed must be considered in the light
of section 315 of the act which reads :

If any licensee shall permit any person who is a legally qualified candidate
for any public office to use a broadcasting station, he shall afford equal opportuni-
ties to all other such candidates for that office in the use of such broadcasting sta-
tion, and the Commission shall make rules and regulations to carry this
pro,visiqu.into effect: Provided, That such licensee shall have no power of censor-

oqter.t.4-Material broadcast under the provisions of this section. No oblige-
tic:m*4s hereby imposed uptm any licensee to allow the use of its station by any
such caxididate.

18. We have heretofore indicated that Rogan Jones is the owner of
79 percent of the stock of the licensee corporation, the president thereof,
and the manager of Station KVOS. The corporation became the
licensee of the station in 1929. At that time the financial condition
of the station was poor. Jesnes sought the advice of L. IL Darwin
(heretofore mentioned as one of the Proteitants) concerning a remedy
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for this condition. Darwin, a man of many years of newspaper ex-
perience, counselled him to inaugurate a news program over the sta-
tion. Jones, who was also the majority stockholder of the corporate
licensee of radio Station KPQ in Wenatchee, Wash., thereupon
experimented with a news broadcast at that station. Investigation by
both Jones and Darwin in Wenatchee proved this program popular.
Pursuant to an agreement between Jones and Darwin, the latter,
about June, 1933, undertook to broadcast a program over KVOS
known as "The Newspaper of the Air." Said agreement provided,
in part, that Darwin was to have entire jurisdiction over program
content but that the agreement could be terminated at any time by
either party.

19. Opposing political factions of the city of Bellingham have bit-
terly contested each election and public question. Darwin was a leader
of one faction which opposed a group among whom the editor of the
Bellingham Herald, one Frank L. Sefrit, was a prominent figure.
The "Newspaper of the Air" program entered into frank competition
with the Herald. Indicative of this competition was a remark with
which Darwin would frequently conclude his broadcast, namely,
"It will be unnecessary for you to look for your newspapers." The
competition was not restricted to the news sphere. Both Sefrit and
Darwin strongly criticized each other politically-the former through
the newspaper medium, and the latter through the radio. Darwin
would occasionally refer to Sefrit, after reciting a n*2.ws item which
was unfavorable to the latter by 9ityiTtg,'fThat is what makes the wild
cat wild." During the broadcasts Darwingave his unqualified support
over the radio to candidates for publie office and provided time for
such candidates in the course of campaigns. The program in its sub-
sequent stages consumed 31,4 hthxra daily but of a total broadcast time
for KVOS of 16 hours. Darwin's opponents had little, if any, valid
opportunity to reply to these daily broadeasts. As a rule they did not
seek it. The significance of these broadcasts in the political life of
Bellingham and the local strife and bitterness caused thereby are well
illuttratea by the fail that the fiEnisterial Association of the city and
rift Rebind School' (at that time-now the Western Washington
(ol/egit of rtliteation) refused to continue programs over KVOS be-
cause of Darwin's comments.

20. Testimony was introduced on behalf of KVOS intended to show
that Jones was entirely disassociated from Darwin and hence the
station licensee had no responsibility for the latter's broadcasts. We
cannot agree with this proposition. The licensee of a radiobroadcast
station must be necessarily held responsible for all program service
and may not delegate his ultimate responsibility for such to others.

F. 0. a.



166 Federal Communications Commission Reports

21. In 1934 Jones was a candidate for Congress and as such often
availed himself of the KVOS facilities. During this campaign, Dar-
win wrote the majority of Jones' speeches. Jones was closely associ-
ated with Darwin in his political activities. Differences between Jones
and Darwin finally culminated in the termination of the agreement
between them, by the former, on July 17, 1937. From June 1933 to
July 1937 (the time during which Darwin conducted this program
over the station) there is no evidence that a legally qualified candidate
for public office was actually refused time over KVOS.

22. It was charged at the hearing that during the time Darwin was
connected with the station Jones requested persons in public office to
provide jobs for his friends, that he also requested the county board
of commissioners (which was authorized to make purchases on behalf
of the county) to patronize advertisers of the station and that he
otherwise attempted to influence the official conduct of public officers.
There is no evidence that Jones directly made such requests. In 1934
Jones' father-in-law was elected a county commissioner and as a part
of his duties necessarily was called upon to fill positions and approve
purchases. But there is no evidence that Jones took part therein.

23. Similar testimony regarding KVOS and its political embroil-
ments prior to the cessation of Darwin's broadcasts was before the
Commission in the matter of KVOS, Inc., supra.

24. Subsequent to the separation of Darwin from Station KVOS,
Jones adopted_ a number of regulations designed to govern the con-
duct of the station from a political standpoint. In substance these
regulations were as follows: that during political campaigns, copies of
all political speeches were to be submitted to the station a certain num-
ber of hours in advance; that all sales of political time must be con-
firmed by Jones; that news announcers must verify all news broad-
casts and that news must be broadcast in an unbiased manner.

25. The purpose of the regulation regarding the submission of
political speeches in advance was to afford Jones the opportunity of
determining whether the speeches contained libelous statements. If,

his op*Mion, such statements appeared, then he requested the pro.
VediVe maker to.,Podifythe statements in question so as to elimi-
nate themrterial considered, libelous. Upon refusal of the speaker to
do so, Jones secured the advice of counsel. If counsel were of the
opinion that the speech eqntained libelous material, Jones informed
the prospective speaker that he must either change his speech or he
could not broadcast

26. On December 2, 1937, dining a political rally, one Judge Hardin
(a former judge of the Superior Court of the State of Waohington)
broadcast a speech over Station KVOS in behalf of a candidate for
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public office. In this instance Jones did not enforce the station regu-
lation requiring submission of copies of political speeches in advance.
A copy of this speech was submitted in evidence at the hearing, but as
the speaker "ad libbed" to a certain extent the copy does not reflect all
of the speaker's remarks. One statement made therein is as follows :

Hanning is quite a different man from the mayor whom he will succeed. Brown,
to many of us, is a colossal living joke. In some ways he is not a bad fellow.
This is the second time that he has sought to destroy a man who dared to stand
in the way of his ambition when he yearned to be drafted again. He has never
been accused of knowing the law or having executive ability or being a states-
man. He can talk longer, make more noise and say less than any other man in
Bellingham. * * * Now he is out in a vindictive spirit supporting a man who
was and is believed by many to have been unsympathetic toward the nation's
cause in the world war.

Other statements are :
Brown will soon go out of office. He has never got out and worked to my knowl-

edge. His accumulations have been in salaries which he has clung to, being very
close. He can live on the interest on the money people have given him. He can
still continue to use a dummy when he forecloses a mortgage on some poor busted
devil. I suggest that he fit up one of the small houses at the old bathing resort on
Marine Drive. Now that his administration has succeeded in stopping the flow
of human excrement from the toilet over the intake at the lake into the intake
and it will not be necessary longer to boil the water, he may there collect on the
beach and incinerate the cats and dogs brought in by the tide from up -sound and
the islands which he has been hollering about.

I may ask, what excuse can Brown find for living anyway. When Thanks-
giving Day comes, no pudgy, red-headed, freckle -faced young matron, getting her
good looks from her mother, happy and beloved of a worthwhile young man, will
come running, take a half Nelson on Brown, call him "Dad" and be glad to see
him. There is no such girl and no dad. What justification can any red-blooded
American young man in this country with its opportunities have for being an
incubus and poaching on society. Brown is well into the sixties. Many of us
believe that he is atrophied and will not be harmful to society. * * It is
highly probable that when my ancestors were starving, going barefooted, and
lighting in their efforts to achieve independence and establish this great Nation,
the ancestors of Brown, who is only two jumps from the bogs of Ireland until his
father showed the good sense to come here and become a citizen, were paid sol-
diers ,of the mother country fighting alongside hired Hessians trying to put down
the American revolution and hang George Washington, Jefferson, the Adarases,
the HancoCks, and others who dared to insist upon and fight for the rights of free
men to govern themselves.

Jones was not requested to apologize for Judge Hardin's speech but
did personally apologize to A. J. Friese, the man referred to in the lat-
ter portion of the first quoted paragraph.

27. In 1938 John Vincent Padden (identified with the Roosevelt
supporters) , a candidate for city councilman, submitted a speech which
in one particular read as follows :

8 F. C. C.
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New bus system is under the same ownership as the old street -car system. The
only difference is that the owners of the street -car system have been released
from all their franchise obligations.

This paragraph was deleted upon the request of Jones. In another
instance a Mrs. Baughman (also identified with the Roosevelt support-
ers) , a candidate for county auditor in 1938, submitted a speech to the
station management which was modified as indicated in a letter from
Jones to Mrs. Baughman. This is quoted verbatim:

DEAR MRS. BAUGHMAN : As a legally qualified candidate for office, you have
been leased time on this station for a political talk. The speech which you pro-
pose to make has been presented to us for perusal in accordance with our rules.

The law does not permit us to "censor" your speech, but all radio stations are
required to prevent the utterance of a libel.

On the advice of counsel, your speech contains a libel and must be changed in
one respect :

You say : "Thereupon, my husband started investigating-Thereupon Com.
Nunn went to my husband, according to testimony he gave in court, and offered
him $300 if he would sign the warrants, at the same time telling him there would
be "grease" (meaning bribe money) in all machinery purchases if he would sign
the warrants."

This speech cannot be run unless a change substantially as follows : "Thereupon
my husband was offered a bribe, according to his testimony in court. He testified
that he was offered $300 if he would sign the warrant and was told that there
would be 'grease' (meaning bribe money) in all the machinery purchases if he
would sign the warrants."

The exact quotation of the testimony referred to in your original speech
MIGHT be privileged. In the opinion of counsel, your reference would probably
not be. Reference to a man (Nunn) who is not a candidate for office and in con-
nection with the charge of a crime is, in the opinion of counsel, libelous per se.

If the foregoing change is made in your speech you may proceed as sched-
uled. Unless the change is made, or the paragraph quoted is stricken, the
speech can not be made.

Yours truly,
RoGAN jortre.

28. On one occasion a candidate for public office broadcast a speech
from KVOS which Jones, upon advice of counsel, concluded con-
tained libelous statements. Jones, before permitting the broadcast,
ligtd secured statements from the persons who were presumably libeled
to the effect that they would not prosecute suits against the station.
Speeches were made by other candidates for public office in which
L. IL Darwin was attacked.

29. In 1938 during a political campaign in Bellingham, one of the
witnesses (identified with the Roosevelt supporters) applied for time
over KVOS on behalf of a political candidate (who also testified at
the hearing) . On this occasion Jones was not at the station. A
station employee referred the witness to Mr. T. Schaefer, the sales
manager of KVOS, who eventually authorized the sale of time. A
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station employee thereupon gave him a receipt which bears upon it
the following language :
Operating Full Time Affiliated with KPQ
Member NAB 'Wenatchee, Wash.

RADIO STATION KVOS

OWNED AND OPERATED BY !CVOS, INC.

BELLINGHA M, WasEc., October 4, 1938.

Roosevelt Supporters Central Committee
Tear off and return this stub with your remittance

For Radio Service in accordance with official radio log.
10/5/381

Political Time (7: 30 to 7:35) $8.40
Paid 10/4/381

E. MULHOLLAND"

'CVOS, INC., BELLINGHAM, WASH.

Bills due by 10th of month following In which service was rendered.

The witness and the candidate appeared at the station upon the eve-
ning of the scheduled broadcast. Jones refused to permit the candi-
date to broadcast. A short time later, the witness received a letter
from Jones refunding the money expended and stating in substance
that the reasons for the refusal to allow the candidate to broadcast
were that the time purchased had not been confirmed by Jones and
that the parties concerned had not submitted a copy of the speech in
advance. With this letter were enclosed 2 sets of instructions, 1 re-
questing submission of speeches to the station 12 hours in advance of
scheduled time and the other 6 hours. The testimony is conflicting as
to whether or not the purchasers of the time were informed that such
sale would have to be confirmed by Jones only. In view of the undis-
puted facts that a contract for time was made which contains no
reference to the requirement of confirmation by Jones, and that the
payment for the time was acknowledged, we find that the purchasers
were not informed of the requirement at the time they made the ar-
rangements. That they were so informed after the scheduled broad-
cast was not helpful to the candidate.

30. During 1938 all time sold over the station for political purposes
was bought and paid for. The same rates were charged each speaker.

31. J. W. Austin is a member of the board of county commission-
ers for Whatcom County. During July 1939 Austin's security bond
was cancelled. J. B. Jackson, a news reporter for Station 'CVOS
ascertained from a deputy sheriff that the cancellation notice had been
served 'on Austin and broadcast a special announcement regarding the

1 Written in ink.
SF. C. 0.
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same on the afternoon of such service and prior to the filing thereof
with the clerk of the court (which event occurred 2 days later).
Jackson considered this item as outstanding information from a news
standpoint. The item was broadcast again on the same day during
the next regular news period, i. e., 7: 15 p. m. It was again broadcast
later in the evening, a musical program originating at a remote point
being interrupted for the purpose alone. The difficulty experienced
by Mr. Austin was broadcast at other times. Station KVOS broad-
cast on behalf of Austin's adherents an appeal for members of his
political party (he was identified with the Roosevelt Supporters organ-
ization) to provide a personal surety bond for him. Approximately
87,000 dollars was received as a result of this and other appeals in
general.

32. On occasions Jackson (heretofore mentioned as a news reporter
for Station KVOS) refused to broadcast news favorable to Austin,
when requested so to do by the latter; and on one occasion Jackson
refused to do so saying in effect that he had to live. It was Jackson's
recollection that the only time he refused to broadcast news for Austin,
the request for such broadcast was made in a jocular manner.

33. During 1937 one Hawley (at that time employed in the copy-
writing department at KVOS-now no longer connected with the sta-
tion) wrote speeches in the course of a campaign for one political
group. These speeches were written on Hawley's own time and not
while he was engaged in his duties with the station. A similar situa-
tion occurred with respect to Jackson during the 1937 political cam-
paign. Jackson is still employed by KVOS.

34. During the 1937 and 1.938 political campaigns several changes
in the time scheduled for speeches by candidates for public office over
Station KVOS were made by the management. The candidates were
notified of such changes and no explanation given them. The station
was affiliated with a national network in September 1937 and the
changes in time resulted from network programs. All allocations
of time for political purposes were made subject to network com-
mitments.

35. A controversy arose in Bellingham between employers and two
labor unions, subsequent to the cessation of the "Newspaper of the
Air" broadcasts. One of the disputants desired Jones to broadcast
over the radio a letter presenting its views on the matter in issue.
Jones requested the other two groups to avail themselves of KVOS
facilities for the purpose of giving to the public their opinions. All
of the parties concerned thereupon broadcast over KVOS. After
July 17, 1937, the date upon which Darwin's connection with Station
KVOS was severed, the relationship between Darwin and Jones be-
came unfriendly. Darwin, in several publications subjected Jones
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to severe criticism. At no time did the latter answer these attacks
through the medium of Station KVOS.

36. Bellingham has a popukation of 30,823. Station KVOS is the
only station offering primary service to the Bellingham area. Sta-
tions KOMO and KJR (both located in Seattle, Wash.), and Station
KVI, Tacoma, Wash., render service to the rural portions thereof.

CONCLUSIONS

IN RE BFIT.T.TNGHAM BROADCASTING CO.

1. It is not shown that the amount of capital to be paid in is suffi-
cient to construct and operate the proposed station. In fact, the
estimated cost of construction exceeds the amount of assured capital
by a substantial amount. In addition, it does not appear that suffi-
cient financial support would be available for the operation of the
station when constructed. We conclude that the applicant is not
financially qualified.

2. Bellingham Broadcasting Co. is not shown to be in a position
at this time to commence business since by the terms of its articles
of incorporation the amount of paid -in capital with which the cor-
poration shall commence business is $10,000 while only $8,100 is
shown to be the assured capital. No substantial evidence was ad-
duced on behalf of the applicant corporation which would support
a conclusion that the amount of capital to be paid in would be in-
creased above the $8,100.

3. No interference would be caused to the operation of any existing
station by the proposed operation.

4. Very little information is furnished as to the type and character
of program service to be furnished. It is essential in a proceeding
such as this that the Commission not only be informed of the service
which the applicant corporation would furnish the Bellingham com-
munity but also advised in such a manner that a comparison may be
made between such service and that which the applicant seeks to
supplant.

6. Public interest, convenience, and necessity will not be served by
the granting of the application.

IN RE xvos, INC.

1. Applicant is legally, technically, and financially qualified to con-
tinue the operation of Station KVOS.

2. The questions presented by this voluminous record involve gen-
erally the type and character of the program service rendered and the
activities of the principal owner of applicant corporation in connection
with political campaigns and public issues. There can be no doubt
that the licensee prior to July 1937, conducted its station in such man-
ner generally as to encourage strife and discord in the community.

8 P. C. C.
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(Also see In re KVOS, Inc., 6 F. C. C. 22, supra.) The promulgation
of campaigns for and against individuals, and at times alliance with
political candidates or parties, appearP to have been the rule rather
than the exception prior to such date.

3. Subsequent to July 1937, instances were presented in this record
of the continuance to some degree of doubtful practices, particularly
with respect to the treatment of candidates for public office. Certain
candidates experienced difficulties in that time was cancelled or
changed once it had been allotted. In one instance time was agreed
upon and the station rate paid in advance. When the speaker pre-
sented himself he was advised that his time had been cancelled and he
was not allowed to present his speech. Thereafter he was advised of
the reasons for the cancellation. While we are not accurately advised
as to the treatment afforded candidates in. opposition, except that vari-
ous candidates and parties were allotted time for which the station
was paid, it is significant that invariably those candidates who com-
plained were identified with one particular party or group. The evi-
dence suggests, but is not conclusive, that "equal opportunity" was not
afforded such candidates, and that censorship of the candidates'
speeches may have been imposed. However, determination of the
question of censorship involves consideration of whether the material
was libelous as a matter of law (a subject not within the jurisdiction
of this Commission) and whether, if libelous, a licensee possesses the
legal right to expunge from a proposed broadcast a libelous state-
ment. In any event, in the light of this record, we do not feel called
upon to pass upon these questions.

4. Station KVOS is the only station affording primary service to
the Bellingham area.

5. The licensee has promulgated regulations since the cessation of
the "Newspaper of the Air" program was designed to prevent a recur-
rence of that type of broadcasting. It has afforded use of its facilities
for religious, civic, and educational purposes. Its program service as
a whole indicates that for the past year and more a wide variety of
acceptable programs have been furnished. Recent instances indicate
the maintenance of an unbiased attitude on the part of the station's
management. Former questionable practices have now been discon-
tinued. In the light of these facts, and since this record does not
afford a basis upon which KVOS could be deleted and its facilities
licensed to Bellingham Broadcasting Co., we conclude that the public,
and public interest, convenience, and necessity will be served by grant-
ing the application of KVOS, Inc., for renewal of station license.

The proposed findings and conclusions of the Commission were
add) the "Findings of Fact and Conclusions of the Commission"
on July,14

8 P. a a
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of 1'
WCOL, INC.,
COLUMBUS, OHIO.

For License.

FILE No. B2 -L-1154

Decided July 19, 1940

DECISION AND ORDER ON PETITION FOR HEARING OR REHEARING

On October 10, 1939, the Commission granted the application of
WCOL, Inc., Columbus, Ohio, for construction permit to use the fre-
quency 1200 kilocycles with 250 watts power, unlimited time.

On October 30, 1939, Scripps -Howard Radio, Inc., licensee of Radio
Station WCPO, Cincinnati, Ohio, filed a petition for hearing or re-
hearing requesting the Commission to set aside its order of October
10, 1939, granting the application of WCOL for construction permit
and to designate said application for hearing. On March 29, 1940,
the Commission made its decision and order denying the petition for
hearing or rehearing filed by Scripps -Howard Radio, Inc.

On April 14, 1940, Scripps -Howard Radio, Inc. (WOPO) , filed its
notice of appeal in the United States Court of Appeals for the District
of Columbia from the decision of the Commission granting the appli-
cation of WOOL and requested an order staying the effectiveness of
said decision and order pending the termination of the appeal. No
action was taken by the court on the request for a stay order and the
construction permit authorized on October 10, 1939, was mailed the
applicant, which completed the construction thereunder and made
the xequired program tests. Thereafter, it made application for a
license to corer construction permit.

On May 21, 1940, petitioner filed in the United States Court of
Appeals for the District of Columbia a petition to enlarge the terms
of the stay order theretofore requested so as to prevent issuance of

1 On July 24. 1940, Scripps -Howard Radio, Inc., appealed from the grant of the station
license to the United States Court of Appeals for the District of Columbia, and requested
a stay of the Commission's decision. These appeals as of October 1 1942, are still pending
on their merits. On February 8, 1941, the court denied the petition for stay, but on
reargument, set aside its opinion on March 18, 1941. Court of Appeals on August 8, 1941,
certified question to Supreme Court of the United States. On April 6, 1942, the Supreme
Court held that the Court of Appeals had the power to stay the enforcement of the order.
($16 U. S. 4 ; 86 L. Ed, 826.)
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the license following construction permit. No action was taken by
the court on this petition.

On June 3, 1940, WOOL, Inc., having made satisfactory proof to
the Commission that all the terms, conditions, and obligations set
forth in the application and permit were fully met, and there being
no cause or circumstance arising or first coming to the knowledge of
the Commission since the granting of the construction permit which
would, in the judgment of the Commission, make the operation of
such station against the public interest, the Commission granted its
application for license to cover the construction permit pursuant to
section 319 (b) of the Communications Act of 1934.

On June 22, 1940, Scripps -Howard Radio, Inc. (WCPO), filed a
petition for hearing or rehearing directed against the issuance of
the license to WOOL to cover construction permit in which it is al-
leged the operation of Station WOOL as authorized by said license
"produced interference with the established service of petitioner in
accordance with the predictions and computations heretofore set out"
(in its petition for hearing or rehearing filed with the Commission,
directed against the grant of October 10, 1939, of the WOOL applica-
tion for construction permit) ; and that "such operation during day-
time hours produces regular interference in that part of the estab-
lished and lawful service area of the petitioner in the direction of
Columbus, Ohio, beginning at about three miles beyond Montgomery,
Ohio, at the 1140 microvolt -per -meter contour of the petitioner, which
interference becomes increasingly severe with the further approach
toward the 500 microvolt -per -meter contour of the petitioner in the
direction of Columbus."

In the Commission's decision of March 29, 1940, on the Scripps -
Howard Radio, Inc., petition for hearing or rehearing which was
directed against the order granting the application of WOOL for
construction permit to use the frequency 1200 kilocycles with 250 watts
power, unlimited time, the Commission pointed out that the peti-
tion failed to show any facts indicating that the grant of the WOOL
application would not serve public interest, convenience, and neces-
sity; that, on the contrary, the information before the Commission
indicated that WCPO, operating on the frequency 1200 kilocycles
with 250 watts power, unlimited time, serves approximately 822,400
parsons within its 0.5 millivolt -per -meter contour; that approxi-
mately 20,800 of such persons reside in the area within the contour
where interference wouold be caused to the operation of WCPO or
WCOL operating on this frequency; that the result of the operation
of WOOL as proposed would be an increase of 146,400 persons within
the interference -free primary service area of Stations WOOL,
WLOX, and WHIZ as compared with a loss of 20,800 persons now
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receiving primary service from WCPO; and that, therefore, the pro-
posed interference with WCPO did not constitute a ground upon
which the Commission could conclude that public interest, convenience
or necessity would not be served by a grant of the WOOL application.

The instant petition for hearing or rehearing which is directed
against the issuance of the license to WOOL to cover construction
permit merely suggests that operation by WOOL under the grant
results in interference in petitioner's present service area, but sets
forth no facts in any way indicating that the Commission erred in
concluding that "upon a comparison of the benefits and detriments
sustained in the respective communities, public interest, convenience
and necessity will be served by the grant of the application." Further-
more, no facts are set forth in the petition upon which the Commis-
sion could find that the terms, conditions and obligations set forth
in the application and permit of WOOL have not been met, nor has
the petitioner brought to the Commission's attention any cause or
circumstance, arising since the granting of the WCOL construction
permit, which would make the operation of such station against the
public interest, convenience or necessity.

Accordingly, it is ordered, this 19th day of July 1940, that the peti-
tion for hearing or rehearing filed by Scripps -Howard Radio, Inc.,
(WCPO), be, and it is hereby, denied.

a F. C. a
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matters of
HERALD PCrBLISFLING CO., INC. (NEW), FILE No. B3 -P-2774
ALBANY, GA.

For Construction Permit.
SPRINGFIELD PUBLISHING CO. (KGBX),
SPRINGFIELD, MO. Frug No. B4 -P-2510

For Construction Permit.
WFBM, INC. (VV.FBM).
INDIANAPOLIS, IND. FILE No. B4 -ML -354

For Construction Permit.

Decided August 14, 1940

DECISION AND ORDER ON PEI:MONS FOR STAY AND FOR REHEARING OR
RECONSIDERATION

On June 25, 1940, the Commission granted in part the application
of the Herald Publishing Co., of Albany, Ga., for a construction
permit to erect a new radio station in that city to operate on the
frequency 1230 kilocycles, unlimited time, with 1 kilowatt power.
The grant was limited to daytime operation only.

On the same date the Commission also granted the applications
of Stations KGBX and WFBM for construction permits to increase
their power to 5 kilowatts day and night, employing directional an-
tennas at night. Station KGBX is located at Springfield, Mo., and
is operated by the Springfield Broadcasting Co. on the frequency
1230 kilocycles with power of 500 watts, unlimited time. Station
WFBM is located at Indianapolis, Ind., and is operated by WFBM,
Inc., on the frequency 1230 kilocycles, with power of 1 kilowatt
night, 5 kilowatts day.

On July 8, 1940, the Herald Publishing Co. filed two petitions re-
questing the Commission to stay the issuance of the above construction
permits to KGBX and WFBM pending the filing and consideration
of certain petitions for reconsideration to be submitted by the Herald
Publishing Co.. at an early date. These petitions alleged, that the
Commission would not have granted the applications of Stations
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KGBX and WFBM with the proposed directional antennas at the
proposed transmitter sites if certain engineering data, which the peti-
tioner was having prepared, had been in its hands.

On July 15, 1940, the Herald Publishing Co. filed petitions for
rehearing or reconsideration in each of the above three proceedings.
In the proceeding involving its own application for construction per-
mit (No. B3-P-2774), petitioner requested the Commission to recon-
sider its action granting petitioner a construction permit to erect a
new radio station for daytime operation only and to grant its appli-
cation for full-time operation. In the other two cases, petitioner
requested the Commission to reconsider its action granting the appli-
cations of Stations KGBX and WFBM and require as a condition of
their operation with 5 kilowatts power that they so construct and
locate their antennas that petitioner would be able to operate night-
time in Albany, Ga.

With each petition for rehearing or reconsideration, petitioner filed
an affidavit by W. J. Holey, a consulting radio engineer. These affi-
davits stated, in substance, that the selection of new transmitter sites
and the use of different directional antenna designs from those pro-
posed by Stations KGBX and WFBM would make possible the grant
of the petitioner's application for full-time operation without any
increase in interference to existing stations on 1230 kilocycles and
without any loss in the total number of listeners in the nighttime
service areas of KGBX and WFBM. In addition, it was alleged that
any loss in population which might be suffered by WFBM and
KGBX would be more than offset by the gain in service to the people
of Albany and vicinity.

With respect to W1"BM, moreover, it was alleged that more effec-
tive coverage of Indianapolis would result from a change in the direc-
tional antenna and from locating the transmitter in the vicinity of
Southport, Ind.; that fewer people in the existing nighttime service
area would be deprived of WFBM's service under the petitioner's
proposal than wider Wie.BM's proposed operation; and that the total
popillEttibil 1tlthi thb - 2.5 millivolt -per -meter night contour of this
statiet'vkilld' remain practically the same and might be increased
somewhat by careful selection of a new site.

The change in the sites of the transmitter and in the patterns of the
directional antennas of Stations KGBX and WFBM would admittedly
result in a limitation to petitioner's proposed station in the neigh-
borhood of 9 millivolts per meter at night, which is greater than the
normally protected contour of regional stations. Petitioner asserts,
however, that the 9 millivolt -per -meter contour would still be adequate
to serve Albany and vicinity.

S F. C. a
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Petitioner urges as the ground for its petitions for rehearing or
reconsideration that certain changes in the transmitter sites and direc-
tional antenna patterns of Stations KGBX and WFBM will enable its
proposed station to render satisfactory nighttime service in Albany,
Ga., without increasing interference to other stations operating on 1230
kilocycles and without reducing the total number of listeners in the
nighttime service area of Stations KGBX and WFBM. However,
these contentions are merely unsupported statements of general con-
clusions. Petitioner suggests that certain changes in KBGX's and
WFBM's directional antennas and transmitter sites would enable it to
render adequate nighttime service, but it does not indicate what changes
in the directional patterns will produce such results or what specific
sites should be selected or whether such sites are available to the sta-
tions. Similarly, its conclusions with respect to the effect of the
proposed changes upon the populations served by Stations KGBX,
VV.VBM, and other stations operating on the frequency of 1230 kilo-
cycles are unsubstantiated by any engineering data showing the man-
ner in which these conclusions were reached. In the absence of any
specific proposal concerning the suggested location of the transmitter
sites and the nature of the antenna changes proposed, the Commis-
sion has no basis for determining either the feasibility of petitioner's
proposal or the accuracy of its conclusions.

Operation of Stations WFBM and KGBX under the Commission's
grant of the applications of these stations for increased power will
increase the coverage of these stations and improve the signal to the
listeners already served. To require changes in the transmitter sites
and antenna designs of Stations KGBX and WFBM as a condition
precedent to their proposed operation would undoubtedly delay for
several months their proposed additional service to the listening public
of these two stations. Since petitioner's general conclusions and un-
supported allegations furnish no reasonable assurance that any new
transmitter sites can be found or directional antenna patterns devised
which will make possible unlimited operations by petitioner, the Com-
misSion does not deem it in the public interest to postpone the proposed
additional service to the listeners of Stations KGBX and W.U`BM.

Under section 1.391 of the Commission's Rules and Regulations
petitioner has elected to accept the partial grant of its application
without a hearing. This section provides that when an application
is granted in part without s hearing, such action "sboll be considered
as granting such application unless the applicant shall, within 20
days from the date on which public announcement of such grant is

or from its effective date if a later date is specified, Ale with
the- Commission a written request for a, hearing w.th respect ,to the
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part * * * not granted." The partial grant of petitioner's ap-
plication for construction permit was made on June 25, 1940, and no
request for a hearing with respect to the part not granted has been
made. The order of June 25, 1940, must, therefore, be deemed a grant
of petitioner's application for construction permit.

Neither section 1.381 nor any other rule of the Commission, how-
ever, precludes petitioner from filing with the Commission an appli-
cation for modification of its construction permit or of its license, as
the case may be, requesting full-time operation. Nor does the grant
at this time of either of the applications of Stations KGBX or
WFBM prevent the Commission from later granting any application
by petitioner if the Commission finds that such grant would be in
the public interest, even though such grant might involve further
action by the Commission to require Stations KGBX and W.VBM to
move their transmitters or change their directional antenna patterns.

It is, therefore, ordered, this 14th day of August 1940, that the
Petitions for Stay of Issuance of Construction Permits to Station
KGBX and Station WFBM be, and they are hereby, denied.

It is further ordered, that the petitions for rehearing or recon-
sideration of the partial grant of the application of Herald Pub-
lishing Company, Inc., and of the grant of the applications of Sta-
tions KGBX and W.VBM be, and they are hereby, denied.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the matter of .

MONOCACY BROADCASTING CO. (WFMD),
FREDERICK, MD.

For Construction Permit.

DOCKET No. 5423

George B. Martin on behalf of the applicant; Gov Hutchinson
on behalf of the city of Jacksonville (WJAX) ; Paul D. P. Spearman
and Frank Roberson on behalf of WBEN, Inc. (WBEN) ; and Paul
M. Segal, George S. Smith and Harry P. Warner on behalf of WKY
Radiophone Co. (WKY).

Decided August 14, 1940

DECISION AND ORDER

1. Monocacy Broadcasting Co. (WFMD), Frederick, Md., made
application October 25, 1938, for construction permit to erect a direc-
tional antenna for nighttime use, and to increase hours of operation
of Station WFMD on the frequency 900 kilocycles from daytime only
to unlimited time, with a power output of 500 watts (No. B1-P-2243).
The application was designated for hearing and a hearing was held
on February 7 and 8, 1939, before a presiding officer designated by
the Commission. Proposed findings of fact and conclusions were filed
on behalf of the applicant and the other parties to the proceeding. At
the time of the hearing on this application, WBEN, Inc. (WBEN),
Buffalo, N. Y., had pending an application which requested the use
of the frequency 900 kilocycles with a power output of 5 kilowatts, un-
limited time, and WKY Radiophone Co. (WKY), Oklahoma City,
Okla., had pending an application requesting the use of the same facili-
ties, employing a directional antenna at night. The Commission's rules,
however, did not then permit the use of 5 kilowatts power at night on
regional frequencies, and these applications were not considered at
the hearing. On June 23, 1939, the Commission -revised its rules so
as to permit the use of 5 kilowatts power at night on regional fre-
quencies, and on July 5, 1939 announced that final action would be
deferred on all pending applications requesting nighttime operation
on regional frequencies which would involve problems of interference

8 F. C. C.
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if other pending applications requesting power of 5 kilowatts were
granted. The application of Monocacy Broadcasting Co. (WFMD)
was one of those named in the Commission's announcement. Subse-
quent to the Commission's action of July 5, 1939, Station WBEN
withdrew its said application requesting the use of 900 kilocycles with
a power output of 5 kilowatts at night, unlimited time, and submitted a
new application (B1-P-2/57) requesting the use of the same facili-
ties, but specifying the use of a directional antenna at night, and
Station WKY withdrew its said application requesting the use of
900 kilocycles with a power output of 5 kilowatts at night, unlimited
time, specifying the use of a directional antenna at night, and filed a
new application (B3-ML-1002) which requested the use of the same
facilities, but specified the use of a conventional antenna in place of the
directional antenna for nighttime use which it had theretofore
requested.

2. The only questions with which any of the parties to this pro-
ceeding, other than the Monocacy Broadcasting Co. (WFMD) are
now concerned, are: (1) whether the operation of the Monocacy
Broadcasting Co. ( WFMD) as proposed will cause objectionable
interference to Station WJAX, Jacksonville, Fla., (2) whether the
operation of the Monocacy Broadcasting Co. (WFMD) as proposed
will cause objectionable interference to the operation of Station
WBEN, Buffalo, N. Y., operating pursuant to the Commission's
order of today granting its application (B1-P-2757), and (3)
whether the operation of the Monocacy Broadcasting Co. ( WieMD)
as proposed will cause objectionable interference to the operation of
Station WKY, Oklahoma City, Okla., either as proposed by its
application (B3-ML-1002), or as specified by the order of the Com-
mission today granting the application of WKY for increase in
nighttime power to 5 kilowatts on the frequency 900 kilocycles, on
condition that a directional antenna is employed at night.

3. The record at the hearing in this proceeding demonstrates that
the proposed operation of Station WFMD would not cause objec-
tionable interference to the present operation of Station WJAX,
Jacksonville, Fla.

4. As pointed out above, the applications of Stations WBEN and
WKY which were pending at the time of the hearing on the instant
application were not considered in that hearing and they have since
been withdrawn and new applications filed by these stations. It ap-
pears from these new applications and the data attached thereto,
that the proposed operation of Station WFMD would not result in
objectionable interference to the operation of Station WBEN as
proposed and pursuant to the Commission's order today granting

P. C. C.
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said application, or to the operation of Station WKY operating
either as proposed by its application or pursuant to the Commis-
sion's order today granting said application on condition that a
directional antenna is employed at night.

5. Frederick, Md., according to the 1930 United States Census, had
a population of 14,434. Since the hearing the 1940 United States
Census (preliminary) figures are available. These show that Fred-
erick, Md., now has a population of 15,933. The record shows that
the only primary service available at Frederick is furnished by the
applicant Station W EMD which operates daytime only. Operating
as proposed, WFMD would render primary nighttime service
throughout the city of Frederick and rural areas contiguous thereto.

6. In view of the changes which have occurred since the hearing,
of which the Commission has full information, and the fact that
no objectionable interference would result to Station 1VJAX or to
Stations WBEN or WKY operating either as proposed or pursuant
to the orders of the Commission today granting their applications
as aforesaid, we are of the opinion no purpose could be served by
further hearing in this matter or by the issuance of proposed findings.
From the application, data attached thereto, other pertinent informa-
tion before the Commission, and the record of the hearing, we are of
the opinion that the granting of the instant application of the Monoc-
acy Broadcasting Co. (WFMD) for construction permit will serve
public interest, convenience and necessity.

8 F. CI. 0.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
Tr.T.TNOIS BROADCASTING CORPORATION,

QUINCY, ILL.
For authority to operate radio broadcast

station WTAD unlimited time on the
frequency 900 kilocycles with 1 kilo-
watt power using a directional an-
tenna at night.

DOCKET No. 4599
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Decided August 14, 1940

W. Emery Lancaster on behalf of the applicant; L. E. Vaudreuil on
behalf of Station WLBL; Paul M. Segal and George S. Smith. on.
behalf of Station WRY; Paul D. P. Spearman. and Alan, B. David on
behalf of Station WBEN; and A. V. Dalrymple on behalf of the
Commission.

DECISION AND ORDER ON PETITIONS FOR REHEARING AND FOR
RECONSIDERATION AND GRANT

On March 20, 1939, the Commission issued its statement of facts,
grounds for decision and order, effective March 27, 1939, denying the
application of Illinois Broadcasting Corporation ( WrAD), Quincy,
Ill., for authority to operate Station WTAD unlimited time on the
frequency 900 kilocycles with 1 kilowatt power, using a directional
antenna at night.. In its decision the Commission found that the
applicant was technically and financially qualified. The Commis-
sion 'also 'found that a grant of the instant application would not
result in increased interference to any existing station and that the
service to be rendered by Station WTAD is meritorious and of
interest to the listening public. No objections to these findings have
been taken by anyone and the record supports them without contra-
diction. The sole ground for denial of this application is that,
although the evidence tends to show a need for nighttime service in
the area proposed to be served, a grant of the application would not
be in accordance with the proper allocation of radio facilities because

8 F. C. C.



184 Federal Communications Commission Reports

the service of WTAD will be limited by certain existing stations
beyond the limitation to which, under our Standards of Good Engi-
neering Practice, regional stations are generally protected; that in the
absence of a "compelling need which is not here shown to exist," the
Commission will not grant an application for a regional frequency
under these circumstances.

On April 12, 1939, the applicant filed a petition for rehearing,
reargument and reconsideration of the Commission's decision and
order of March 20, 1939, effective March 27, 1939, contending that
the above conclusion of the Commission is not warranted by the evi-
dence in the record and. that it is in violation of section 307 (b) of
the Communications Act of 1934, to require a "compelling need" to be
shown in order that a community can share in the fair, efficient and
equitable distribution of the radio facilities.

At the time of the hearing on the instant application, there were
pending several applications, including those of WBEN and WKY,
for increase in power to 5 kilowatts night on the 900 -kilocycle chan-
nel. These applications involved additional interference to Station
WTAD, but, since they were in violation of a rule of the Commis-
sion, they were not considered in conjunction with the Quincy ap-
plication.

On April 17, 1939, WKY Radiophone Co. filed a motion to dis-
miss applicant's petition for rehearing, etc., and on April 18, 1939,
WBEN, Inc., filed its opposition to the applicant's said petition.
The intervenor, WBEN, Inc. contends in its opposition to the ap-
plicant's petition for rehearing, that petitioner has not set forth any
questions of fact or of law which were not considered or passed
upon by the Commission in its decision. The intervenor, WKY Ra-
diophone Co., in its motion to dismiss the petition, contends that the
petition has failed to state a cause for rehearing, reargument or
reconsideration of the Commission's order, but does not controvert the
contentions advanced by petitioner.

On June 23, 1939, the Commission revised its rules so as to permit
the use of 5 kilowatts at night on regional frequencies. Consequently,
no action was taken on the petition for rehearing, reargument or
reconsideration filed by Illinois Broadcasting Corporation or the
motion to dismiss or opposition filed by WBEN, Inc. and WKY,
respectively, and on July 5, 1939, public announcement was made
that final action would be deferred on all pending applications re-
questing nighttime operation on regional frequencies which would
involve interference problems, if other pending applications request-
ing the use of 5 kilowatts power on such frequencies were granted.

8 P.. O. O.
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Illinois Broadcasting Corporation (WTAD), Docket No. 4599, was
one of the pending applications named.

On October 24, 1939, applicant, Illinois Broadcasting Corporation
(WTAD) filed a petition requesting reconsideration and grant of its
application without further evidence. It is alleged that no further
evidence is needed because (1) the existing record sustains the fact
that the granting of its application would not cause objectionable
interference to the service of any existing station or the proposed
service of any pending applicant, and (2) that even if pending 5 -kilo-
watt applications were granted and even considering the limitation
which they would place upon petitioner's proposed operation, never-
theless, applicant could serve all of the city of Quincy, including
approximately 50,000 listeners who receive no primary nighttime
service.

Stations Wii.Y and WBEN filed oppositions to this petition alleg-
ing that the granting of the application of WTAD would create an
obstacle to or be inconsistent with the granting of their 5 -kilowatt
applications by reason of interference.

Upon further and careful review of the application of Illinois
Broadcasting Corporation (WTAD), Quincy, Ill., the record made
in connection therewith, the petitions filed by Illinois Broadcasting
Corporation (WTAD), and the oppositions filed by WBEN and
WILY, it appears that a grant of the application will permit WTAD
to render nighttime service to the entire population of Quincy, Ill.,
and surrounding territory which is now being served during the
daytime by Station WTAD on the frequency 900 kilocycles with 1 -
kilowatt power and which area does not receive primary service from
any other station at night. We think, therefore, that our action in
denying the application herein upon the failure by the applicant to
show that a "compelling need" exists for the proposed service was
erroneous and should be set aside.

We are further of the opinion that none of the pending applica-
tions involving the frequency 900 kilocycles presents any valid legal
objection to action by us at this time upon the Illinois Broadcasting
Corporation application. Before any such pending application can
be denied, notice and opportunity to be heard must be afforded the
applicant. If there be any conflict between the operation of Station
WTAD as proposed and any such pending application, such appli-
cant will be permitted at the hearing, to show on a comparative basis
that its operation will better serve the public interest than will that
of WTAD as proposed.

In view of the foregoing, it is ordered, this 14th day of August,
1940: (1) that the petition of Illinois Broadcasting Corporation

8 F. C. C.
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(WTAD) for rehearing be, and it is hereby, dismissed; (2) that the
petition of Illinois Broadcasting Corporation (WTAD) for recon-
sideration and grant of its application without further evidence be,
and it is hereby, granted; (3) that our Statement of Facts, Grounds
for Decision and Order of March 20, 1939, effective March 27, 1939,
denying the application of Illinois Broadcasting Corporation
(WTAD) for authority to operate Station WTAD unlimited time
on the frequency 900 kilocycles with 1 -kilowatt power be, and it is
hereby set aside; and (4) that said application be, and it is hereby
granted.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
HUNTSVILLE TIMES CO., INC.,
HUNTSVILLE, ALA.

For Construction Permit.

Doc= No. 5886

Decided August 23, 1940

DECISION ON PETITION TO VACATE ORDER OF INTMVENTION

THOMPSON, COMMISSIONER (PRESIDING AT MOTION DOCKET) :
This is a petition by the Huntsville Times Co., Inc., to vacate

an order allowing Wilton Harvey Pollard (Station WBHP) to in-
tervene in the hearing on the application of the petitioner for a con-
struction permit for a new radiobroadcast station in Huntsville,
Ala., to operate on the frequency 1200 kilocycles with power of 250
watts day and night. One of the grounds upon which this applica-
tion was designated for hearing was "to determine whether public
interest, convenience, or necessity will be served by the granting of
this application and the deletion of Station WBHP, Wilton Harvey
Pollard."

Station WBHP is located at Huntsville, Ala., and operates on
the freqtency requested by the petitioner in the above application.
The intervention of Station WBHP in the hearing on the above
application of petitioner was predicated upon its interest in the
proceeding arising from the proposed deletion of its station if peti-
tioner's application were granted.

Qtr Atgrtst 12., 1940, the petitioner filed a petition asking the
Ockunlissift JO' accept an amendment to its application requesting
the frequency- 1420 kilocycles with power of 250 watts, unlimited
hours, instead of the frequency previously requested. This peti-
tion has been granted as of this date.

It is alleged in support of the petition to vacate order of inter-
vention that the ground upon which the intervention of Station
WBHP was permitted no longer exists because of the amendment of
petitioner's application to request a different frequency from that
on which Station WBIIP operates. The petition presents the ques-

8 F. C. O.
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tion whether, under the Commission's rules; Station WBHP retains
its status as intervener, notwithstanding the fact that the applica-
tion with respect to which intervention was granted is amended to
request a different frequency from that originally requested.

The Commission's rule relating to intervention reads as follows:
Sac. 1.102. Intervention.-Petitions for intervention must set forth the grounds

of the proposed intervention, the position and interest of the petitioner in the
proceeding, the facts on which the petitioner bases his claim that his inter-
vention will be in the public interest, and must be subscribed or verified in accord-
ance with section 1.122. The granting of a petition to intervene shall have the
effect of permitting intervention before the Commission but shall not be con-
sidered as any recognition of any legal or equitable right or interest in the
proceeding. The granting of such petition shall not have the effect of changing
or enlarging the issues which shall be those specified in the Commission's notice
of hearing unless on motion the Commission shall amend the same.

Amendment of an application to request a different frequency
amounts, for all intents and purposes, to the filing of a new applica-
tion and institution of a new proceeding. Under section 1.73 of the
Commission's rules, upon such amendment the application is removed
from the hearing docket and the amended application is reconsidered
by the Commission. If any hearing is necessary at all upon such
amended application, new issues will generally be involved therein.

In the light of the foregoing, it is clear that a "proceeding" in
which a person has been permitted to intervene is terminated upon the
filing of an amendment requesting a different frequency from that
stated in the application. Intervention ends upon the termination of
the "proceeding" in which intervention was allowed.

It is the purpCse of the Commission's rule to allow intervention
where the proposed intervener can show that it has some interest in
the proceeding and that it can assist the Commission in the deter-
mination of the issues involved therein (Decision on Petition to Inter-
vene and Enlarge Issues in In re Hadewood, Inc., Docket No. 5698,
decided September 9, 1939, 7 F. C. C. 443). It is obvious that this
purpose would not be served by permitting a person to continue to
retain the status of intervener where the interest upon which such
intervention was originally predicated no longer exists and where
the issues that may be involved in the proceeding remain as yet
undetermined.

It follows, therefore, that the order granting leave to Station
WBHP to intervene upon the application of the Huntsville Times
Company, Inc., for a construction permit was limited solely to the
hearing upon the original application and that such authorization
does not extend to any proceeding upon the application as amended
to request a different frequency. This is not to say, however, that

F. C. C.
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Station WBHP may not be permitted to intervene upon a new peti-
tion which shows its position and interest in the proceeding upon
the amended application and the manner in which its participation
in such proceeding will assist the Commission in the determination
.of the issues involved therein.

Since Station WBHP is not a party to the new proceeding on the
amended application, it becomes unnecessary to enter any formal
.order vacating the order of intervention previously issued and
accordingly, the petition of the Huntsville Times Co., Inc., is
dismissed.

Station WBHP has filed a motion to strike the petition filed by the
Huntsville Times Co., Inc. In view of the dismissal of this petition,
this motion is also dismissed.

$ F. C. O.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of 1
WATRaTOWN BROADCASTING CORPORATION, File No. B1-P-809.
WATERTOWN, N. Y.

For Construction Permit.

Decided Sept. 4, 1940

DECISION AND ORDER ON PeaarriON FOIE RECONSIDERATION

This is a petition filed by Brown Radio Service and Laboratory
(WSAY), Rochester, New York, addressed to the Commission en
bane pursuant to Administrative Order No. 3, for reconsideration of
action taken July 29, 1940, by a Board of Commissioners consisting of
James Lawrence Fly, Chairman, Paul A. Walker, and Frederick I.
Thompson, granting the application of Watertown Broadcasting Cor-
poration, Watertown, New York, for a construction permit (B1-P-
809) to erect a new radiobroadcast station at that place, to operate on
the frequency of 1210 kilocycles, with a power output of 250 watts,
unlimited time. The Commission en bane, on August 14, 1940, rati-
fied the action taken July 29, 1940, by the Board of Commissioners,
granting the application of Watertown Broadcasting Corporation for
a construction permit. The petition for reconsideration will be treated
as directed to the Commission's action of August 14, 1940.

The application of Watertown Broadcasting Corporation, as
amended, November 13, 1939, requesting the use of the frequency 1210
kilocycles with a power output of 250 watts, unlimited time, is accom-
panied by the affidavit of a qualified radio engineer certifying to field
intensity measurements made by him of daytime operation of Station
WSAY, Rochester, New York. These measurements indicate that the
0.5 millivolt -per -meter contour of WSAY during daytime extends over
land a distance of 20 miles in the direction of Watertown. Predictions
made by applicant's engineer upon the basis of the Commission's map
of ground conductivities and in accordance with the Standards of Good

2 Petition for Stay Order tiled by Brown Radio Service and tabotetery in the United
States Court of Appeals for the District of Columbia denied on rehrtuary t 1041 (not
reported). Appeal dismissed on stipulation of appellant and the P. C. C. on March 8, 1941.

8 P. 0. (3.
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Engineering Practice indicate that the 0.025 millivolt -per -meter con-
tour of the proposed Watertown station will extend to a distance of 79
miles from Watertown in the direction of Rochester. The sum of the
distances of the WSAY 0.5 millivolt -per -meter contour and the 0.025
millivolt -per -meter contour of the Watertown station indicate the
minimum distance from Rochester at which the Watertown station can
operate as proposed without objectionable interference to Station
WSAY. This distance is 99 miles, whereas the actual distance be-
tween the transmitter sites of the proposed Watertown station at
Watertown, New York, and Station WSAY at Rochester, is 103 miles.
It is noted further that the land service area of WSAY in the direc-
tion of Watertown does not extend to the 0.5 millivolt -per -meter con-
tour in a direct line, and therefore the minimum separation required
would be reduced.

It also appears from the measurements, maps, and data accom-
panying the Watertown application that the 0.025 millivolt -per -meter
contour of Station WSAY in the direction of Watertown extends to
points slightly within the predicted 0.5 millivolt -per -meter contour
of the proposed Watertown station, indicating that there will be slight
interference within the 0.5 millivolt -per -meter contour of the pro-
posed daytime service of the Watertown station covering 17.5 square
miles, including a population of 400 people; that operating as pro-
posed, the Watertown station will serve during the daytime (accord-
ing to the United States 1930 Census) a. population of 81,900. This
figure excludes all cities over 2,500 population which lie outside of the
2 millivolt -per -meter contour.

The frequency 1210 kilocycles is classified by the Commission as a
local channel for use by class IV stations and on such channels the
minimum separation required for the daytime protection of the service
also determines the required nighttime separation; consequently, the
Watertown application raises no question of nighttime interference
to Station WSAY.

After an examination of the application, the documents associated
a stgdy of the measurements made and the method used by

'

in making said measurements, the Commission
was of the opinion. that they are substantially accurate and reflect the
actual situation with respect to the interference conditions between
the proposed Watertown, N. Y., station and that of Station WSAY,
Rochester, N. Y., and that a grant of the Watertown application would
serve public interest, convenience and necessity. Accordingly, the ap-
plication was granted by the Commission.

Petitioner, Brown Radio Service and Laboratory (WSAY), Roch-.
ester, N. Y., is authorized. to use the frequency 1210 kilocycles with

8P. C. O.
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a power output of 250 watts at Rochester, N. Y. Its petition for re-
-consideration, filed August 19, 1940, is based upon the ground that
"it is believed the geographical separation between Watertown, N. Y.,
-and Rochester, N. Y., is inadequate to permit simultaneous operation
of the two stations without objectionable interference to the normally
protected 0.5 -millivolt contour of WSAY."

Engineering and more specific reasons for the above conclusions are embodied
in exhibit A hereto attached and made a part hereof.

Exhibit A is entitled "Engineering Statement for WSAY in re
Application of Watertown Broadcasting Corporation." The Engi-
neering "statement" is accompanied by the sworn affidavit of a con-
sulting radio engineer, certifying to the truth of the statements made
in said exhibit A. The statement is as follows :

The Standards of Good Engineering Practice Concerning Standard Broadcast
Stations published by the Federal Communications Commission and effective
August 1, 1939, indicates in table 6 thereof that the required day separation in
-miles between two 250 -watt class IV broadcast stations on the same channel
is 173 miles. This required separation is for average values of efficiency, fre-
-quency, and conductivity.

In the case of the application of the Watertown Broadcasting Corporation the
actual mileage separation between the proposed Watertown Broadcasting Cor-
'oration station and Radio Station WSAY at Rochester, N. Y., is approximately
-103 miles.

On August 21, 1940, Watertown Broadcasting Corporation filed an
.opposition to the petition of Brown Radio Service and Laboratory
(WSAY) for reconsideration. The opposition does not dispute the
-statements contained in the exhibit accompanying the petition but
denies the allegation that Station WSAY and the proposed Watertown
-station cannot operate simultaneously without objectionable inter-
ference within the 0.5 millivolt -per -meter contour of WSAY. The

.opposition alleges that field strength measurements were made in Oc-
tober 1939 under the direction of a consulting radio engineer (whose
qualifications are accepted by the Commission) to determine, among
-other things, whether or not the frequency 1210 kilocycles could be used
-at Watertown, N. Y., without causing objectionable interference to
Station"WSAY; that these measurements were reported in the engi-
neering! statement ,which:i/ras'"filed With its application; that these
actual measniakents Show defmiteW that the geographical separation
between Rochestei and Watotitt4t' is su Oient to permit the use of
the frequency 1210 kiloCycleS in 'Watertown with 256 watts power
-without resulting in objectionable interference to Station WSA.Y.
The opposition also alleges,Ihat `the eliginetring'itatettett accom-
panying its application sliCayst,that the dtii 611WitiwilixiFot dots not
-reeeive a signal of a field ilitthisify greater -*all 404 mier6volis per

8.F'. 0.41
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meter from any existing station and that the station delivering that
signal is located in Canada ; that, inasmuch as a field intensity of not
less than 2 millivolts per meter and preferably 5 millivolts per meter
is required to render good service in the residential sections of Water-
town, the city does not have satisfactory service from any existing
stations; that when the Commission granted the Watertown Broad-
casting Corporation application it also granted an application of The
Brockway Co. for a station in Watertown to be operated daytime
only; that the city of Rochester has unlimited time service from three
stations, including Station WSAY; that it would be inequitable to
deprive the city of Watertown of nighttime service even if some
interference were to result to the normally protected contours of
WSAY; that it is clear, however, no such interference will occur.

The sole basis for petitioner's conclusion that the distance between
its Station WSAY and the proposed Watertown station is inade-
quate to avoid objectionable interference is that table VI of the Com-
mission's Standards of Good Engineering Practice indicates the re-
quired daytime separation in miles between two class IV broadcast
stations on the same channel to be 173 miles. These distance tables
are, however, based upon a hypothetical set of average conditions;
namely, a frequency of 1000 kilocycles, a specified soil conductivity
and dielectric constant. Since these values vary in every case, the
tables for daytinie separation cannot be used except as a general guide.
(See pt. II, Standards of Good Engineering Practice Concerning
Standard Broadcast Stations.)

On August 26,1940, Brown Radio Service and Laboratory (WSAY)
filed a "supplemental petition" which petitioner says "is filed by way
of answer to the opposition of Watertown Broadcasting Co. to
WSAY's Petition for Reconsideration." Petitioner alleges in this
"supplemental petition" that since the filing of its original petition,
it has checked up the service area of Station WSAY in its present
operating status and has ascertained that it covers certain named
counties. But it does not appear either from the original or the sup-
plemental, petition that any of the existing service area of Station
WSAY ,106.11 be interfered with as a result of the operation of the
proposed Watertown station. The supplemental petition also alleges
that petitioner "desires an opportunity to take measurements." The
application of Watertown Broadcasting Co. for the use of the fre-
quency 1210 kilocycles at Watertown and data accompanying it has
been pending since November 13, 1939. Public notice of the pendency
of this, application was given as in other cases. No reason appears
from the petition for reconsideration or supplement thereto why,
during the intervening 8 months this application was pending, or

SP.0.G.
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during the 20 days permitted for the filing of its petition, petitioner
could not have taken measurements.

On August 29, 1940, Watertown Broadcasting Corporation, Water-
town, N. Y., filed an opposition to the "supplemental petition" of
Brown Radio Service and Laboratory for reconsideration.

Neither the petition for reconsideration nor the supplement thereto
filed by Brown Radio Service and Laboratory (WSAY), Rochester,
N. Y., dispute or challenge the measurements taken or the predictions
made by the Watertown Broadcasting Corporation which indicate that
no objectionable interference will result to the operation of Section
WSAY from the operation of the proposed Watertown station. Peti-
tioner does not even assert that if it took measurements it could prove
the contrary.

Upon examination of the application of Watertown Broadcasting
Corporation, the documents and data accompanying the same, the pe-
tition for reconsideration filed by Brown Radio Service and Labora-
tory (WSAY) , the opposition thereto filed by the Watertown Broad-
casting Corporation, the supplemental petition for reconsideration filed
by Brown Radio Service and Laboratory (WSAY) and the opposition
filed by Watertown Broadcasting Corporation to the supplemental
petition for reconsideration, we are convinced that no objectionable
interference will result to the operation of Station WSAY, Rochester,
N. Y., from the operation of the Watertown, N. Y., station as proposed.
Although Station WSAY will cause daytime interference to the opera-
tion of the proposed Watertown station slightly within its 0.5 milli-
volt -per -meter contour, such interference will include only about 400
people who do not now receive such service, and the proposed Water-
town station will be able to render service to about 81,900 persons dur-
ing the daytime and about 39,700 persons at night. Watertown now
has no local service. The Commission has recently authorized the con-
struction and operation of a station in Watertown daytime only. Even.
With the operation of that station, it will have no local service at night
except from Watertown Broadcasting Corporation.

We are of the opinion, therefore, that the petition and supplemental
petition of Brown Radio Service and Laboratory (WSAY) for recon-
sideration shook' be denied.

Accordingly, it is ordered, this 4th day of September 1940, that the
petition for reconsideration and supplement thereto, filed by Brown
Radio Service and Laboratory (WSAY), be, and they are hereby,
denied.

4 sr.o.o.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
WESTINGHOUSE ELECTRIC AND MANUFACTURING

CO.
For Renewal of Licenses (Stations WBZ,

WBZA, KYW, and 1(1)KA)

Decided September 4, 1940

OPINION AND ORDER ON PETITION TO RECONSIDER AND GRANT WITHOUT
HEARING

DOCKET Nos. 5823,
5824, 5825, AND 5826

The applicant herein petitions the Commission to reconsider its
action of January 29, 1940, designating the above -described appli-
cations for hearing and to grant the same.

Upon its examination of these applications the Commission was
unable to find that the granting thereof would serverpublic, interest,
convenience and necessity and designated them for hearing for 'the
purpose of determining whether the licensee was discharging the
rights, duties and obligations under its licenses or whether, on the
other hand, such rights had been turned over to and were being
exercised by outside operating companies under a so-called manage-
ment contract. Ori November 21, 1932, the Westinghouse Electric
and It Co. (hereinafter referred to as 'Westinghouse)
entered into an agreement with the National Broadcasting Co. (here-
inafter referred to, as National) for the -Stated purpose of permitting
Westinghonse "White retaining -the o#N,nership, operation, and control
uatoigh 44106iWilaidtteticti* t<1 'exiaploy National to supply programs

o broadAtn,libo the Stations. Under the terms of the contract
National vral appointed the sole agent of Westinghouse with authority
to furnish all programs broadcast from the stations, to enter into
agreements with others in National's own name and discretion and
on National's own account and risk for the sale of such broadcast
programs, and to charge fees and collect and retain all revenues re-
sulting from the broadcasting of such programs.

In its petition for reconsideration and grant of the renewal appli-
cations without hearing, Westinghouse alleges that it had been con -

8 P. C. C.
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tinuously licensed to operate the four stations involved for more than
18 years past, and as "the pioneer" in the development of broadcast-
ing, has always maintained its interest in, continued its research in
connection with, and kept pace with the development of the technique
and art of broadcasting; that prior to the action of the Commission
in designating the renewal applications for hearing, petitioner had
considered the desirability of terminating its agreement with National,
and thereafter did in fact, by agreement of April 24. 1940, terminate
said agreement, effective July 1, 1940; that a new arrangement has
been effected whereby Westinghouse now supplies its own programs
for local broadcasting and has entered into a contract with National
on the usual station affiliation basis for network programs; that the
entire personnel of the stations and studios are employees of West-
inghouse and Westinghouse fixes all rates for the sale of time; that
Westinghouse has appointed National as its representative for the
purpose of promoting the sale of "national spot time" on the stations,
and that under the last mentioned agreement with Westinghouse,
will pay National the usual agency commission on contracts for the
sale of "national spot time" obtained by National and accepted by
petitioner together with an additional commission, operative only if
the net profits exceed certain stated amounts.

We are of the opinion that in entering into the agreement of
November 21, 1932, and in permitting National to operate the sta-
tions, Westinghouse disposed of rights and privileges granted to it
by the terms of its licenses and to all intents and purposes trans-
ferred control of the stations here involved to National, without ob-
taining the written consent of the Commission as required by section
310 (b) of the Communications Act. But the agreement has been
abrogated and Westinghouse represents that it will henceforth exer-
cise control over the stations. To deny the renewal applications
because of this earlier violation of law would result in depriving the
,public of the broadcast service now available from the stations.

The contracts now in existence between Westinghouse and National
appear ,to be of the, usual, character extensively employed by the
several networks, in ,relation,to- licensed broadcast stations. The
Commission., by a special committee, has held lengthy hearings and
has obtained much information upon the subject of such contracts in
its investigation of chain broadcasting, and now has this general sub-
ject under consideration. Pending final action by the Commission
on this subject, we do not deem it desirable either to approve or dis-
approve the new contracts between Westinghouse and National, and
therefore expressly reserve any decision or opinion with respect to
these contracts until our consideration of the entire subject of chain
broadcasting agreements is completed and action taken thereon.

F. a 0.
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Upon all of the facts we are of the opinion that public interest
will be served by granting the renewal applications here involved.
This action, however, must not be interpreted as a precedent which
in the future will permit licensees of broadcast stations to dispose by
contract or agreement, oral or written, of the rights and privileges
conferred upon them under licenses issued by this Commission or to
transfer control of stations to nonlicensees without first obtaining
the written consent of the Commission and thereafter abrogate such
agreements, contracts or understandings and urge the Commission
to overlook such actions and grant renewals of licenses by the Com-
mission.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In re Revocation of License of
NAVARRO BROADCASTING ASSOCIATION,

CORSICANA, TER.
To Operate Station BAND.

Decided September 5, 1940

Beauford Jester and Julius C. Jacobs, Corsicana, Tex., on behalf
of respondents; George B. Porter and Hugh B. Hutchison, on behalf
of the Commission.

DOCKET No. 5839

DECISION AND ORDER

This proceeding arose upon an order issued by the Commission
on February 7, 1940, revoking the license of the respondents, J. C.
West and Frederick Slauson, a. partnership doing business as the
Navarro Broadcasting Association, to operate broadcast station
BAND. The respondents duly requested a hearing which was held
on April 23, 24, 25, and 26 before Commissioner George Henry
Payne in Dallas, Tex., on the following issues:

(1) That the original construction permit and station license were
issued by the Commission upon false and fraudulent statements and
representations and because of the failure of the applicants to make
disclosures to the Commission concerning the financing of station
construction ; and the operation, ownership, management and control
thereof by James G. Ulmer and Roy G. Terry, either or both, in
violation of the provisions of the Communications Act of 1934, as
amended, and the Rules and Regulations of the Commission; and

(2) That the rights granted to the Navarro Broadcasting Associa-
tion (J. C. West, president) in and by the terms of the station license
have been by it transferred, assigned or otherwise disposed of, with-
out the consent in writing of this Commission, in violation of the
provisions of the license and of the provisions of section 310 (b)
of the Communications Act of 1934, as amended.

The Commission finds that these respondents misrepresented to
the Commission their intentions as to the financing, construction,
control, and operation of the station in sea/ring their original eon -

8 F. C. C.
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struction permit and station license. In addition the Commission
finds that they transferred the rights granted them to James G,
Ulmer and Roy G. Terry without the consent of this Commission,
in violation of section 310 (b) of the Communications Act.

These facts taken alone would support an affirmation of the Com-
mission's Order of Revocation. There are other facts appearing in
this record, however, which give the Commission pause and which
lead to a different conclusion.

These violations were committed by the respondents either prior
to the commencement of the operation of this station or within less
than six months thereafter. Though ignorance of the law is no
excuse, yet their conduct must be viewed in its true light as that of
men at the outset of their career in radiobroadcasting without any
previous experience with the Commission.

On November 6, 1937, Ulmer and Terry, in consideration of the
payment of $6,000 by the respondents "released, relinquished and
quit -claimed" to the respondents all their interest in this station..
Thus, within 6 months of the time Station KAND began to operate
the respondents had obtained full control of the station and ended
all affiliation of James G. Ulmer and Roy G. Terry therewith.
Since that time, in so far as may be ascertained from the record of
these proceedings, Station KAND has been operated by the respond-
ents in the interest of the public in that area. Accordingly, this
station, which began its program tests on May 177, 1937, and was
issued its station license and began operation on June 1, 1937, has
been operated since November 6, 1937, in full compliance with the
representations made by respondents to this Commission. There is
nothing in this record to indicate that the respondents, if permitted
by this Commission, will not continue to operate in the public interest
as they have done since November 1937.

In determining whether to revoke the license of a radiobroadcast
station for false representations to. the Commission and other viola-
tions of the Connxilmications Act. the Commission is faced with

tS 11
C9PRet0g pcq114ept.4.0 Commission's primary duty is to
the liSteni4 pibli and, in dealing with a licensee, the Commission
must be guided by this primary duty. On the other hand, if the
Commission is to carry out its function of granting and denying
applications for licenses, it must obtain true and accurate informa-
tion from those who seek to operate radio stations and must take
disciplinary action against those who make false representations to
the Commission. But discipline should not be inexorably applied
when station licensees demonstrate to the Commission, as these
respondents have now done, that they are ready to act in good faith.

8 F. C. C.
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To revoke their license at this time would deprive the community
of the service of this station when there is no reason to believe that
the respondents will not continue to operate it in the public interest.
From their conduct since 1937 and from their good reputation in
their community, the Commission feels that the respondents may be
trusted with the public responsibilities contained in an authorization
to continue to operate Station KAND.

In view of these facts, the Commission feels that public interest
will be served by revoking its previous order of revocation, reserving
all rights, however, to incorporate the facts developed in these pro-
ceedings in any future proceeding involving this station.

Accordingly, it is ordered this 5th day of September 1940, that
the Commission's Order of February 7, 1940, revoking the license of
Station KAND, be, and hereby is, revoked.

DISSENTING OPINION OP COMMISSIONER GEORGE HENRY PAYNE

I disagree with the action taken by the Commission in dismissing
the revocation order in the Navarro Broadcasting Association case
issued on February 7, 1940. In my opinion the charges made by the
Commission in this order are fully established by the record of the
hearing at which I presided. Nothing has happened since the hearing
to change my mind.

This case is not so dissimilar from the Eagle Broadcasting Co., Inc.,
case, Station KGFI, Brownsville, Tex., in which the Commission af-
firmed the revocation order, as to justify contrary action.

If J. C. West and Frederick Slauson were animated by good faith
they would have filed voluntarily the contract of September 14, 1937,
between themselves and Ulmer, covering the operation of Station
KAND. This they failed to do. With the dismissal of the revocation
order these people who, in my opinion, have been guilty of many in-
fringements of the Act and regulations, go scot free.

The, decision of the Commission in the Westinghouse case this week,
from which I also dissented and which has been followed in the present
Case, Is In My OPinion a very bad precedent and may give the Commis-
slon a great deal of Perturbation in, the future.

8 F. 0. CI.



Louis Raymond Choiniere 201

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.
In the Matter of

Louis RAYMOND CHOINIEEE,
HOLYOKE, MASS.

Suspension of amateur radio operator license.

Decided, September 5, 1940

Joseph, W. Heady on behalf of respondent and Robert M. Fenton
on behalf of the Commission.

} DOCKET No. 5777

FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF rAor

1. This proceeding arose upon application of Louis Raymond
Choiniere, Holyoke, Mass. (hereinafter designated Choiniere), for
a hearing upon the Commission's order of August 8, 1939, proposing
suspension of Choiniere's operator license for a period of 3 months.
The grounds for the proposed suspension were:

(1) that Choiniere on April 8, 1938, while engaged in the opera-
tion of Station W1CON transmitted profane language in violation
of section 326 of the Communications Act of 1934, as amended;

(2) that Choiniere, on June 27, 1938, while engaged in the opera-
tion of Station W1CON transmitted music in violation of Rule 371
of the Rules and Regulations of the Commission Governing Ama-
teur Radio Operators and Stations in effect on that date;

(3) that Choiniere, on June 17, 1939, failed to keep the log of
Station W1CON in proper manlier in violation of rule 152.45 (now
ems: 2.118eir of the Miles' aid Regulations of the Commission Gov-
erning Amateur Radio OperatorS' and Stations in effect on that date.

2. The matter was designated for hearing and was heard in Wash-
ington, D. C., on January 9,'1940, before an examiner designated by
the Commission. Depositions were taken before ,a ,Notary Public in
Boston, Mass., on December 8, 1939, at which time Choiniere was
represented by counsel, cross-examined the Commission's witnesses,
and submitted testimony in his own behalf. Although due notice
was given Choiniere of the hearing in Washington, he failed to ap-
pear and was not represented at the hearing. Choiniere elected not

8 F. C. C.
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to file proposed findings of fact and conclusions as provided by sec-
tion 1.231 of the Commission's rules. The Commission's order of
suspension has been held in abeyance until the conclusion of this,
proceeding.

3. The record does not disclose that Choiniere transmitted profane
language on April 8, 1938.

4. On June 27, 1938, Choiniere transmitted music and singing over
amateur radio station W1CON, licensed to him, between 8 : 17 and
8 : 55 p. m. Rule 371 prohibited the use of an amateur radio station
for the broadcasting of any form of entertainment; rule 372 permitted
the transmission of music for test purposes of short duration in
connection with the development of experimental radiotelephone
equipment. Choiniere announced twice during these transmis-
sions that he was "testing" and Choiniere testified that he had at the
time a "bad parasitic modulation." That the music was actually
broadcast as a form of entertainment, and that the announcements
were made for the purpose of apparently bringing the broadcast
within the provisions of rule 372 is apparent from the following
transcript of a portion of the broadcast together with the admissions
made by Choiniere recited below: A song, then "That was Leonard";
"He is going to sing another one"; "Here is Leonard again"; "Sing
another one, Leonard"; "Leonard does not know he is being broad-
cast"; "Ray, send Johnny down"; "This is Ray at the mike"; laughter
in the background. Subsequent to the deposition hearings, Choiniere
acknowledged to an inspector for the Commission (and the inspector
so testified at the Washington hearings) that the station was on the
air between 8 :17 and 8: 65 p. m., June 27, 1938 ; that Choiniere was
having a party at his station during that period; that a friend named
Leonard was present at the party; and that Choiniere is known as
Ray. We find that the music was broadcast as a form of entertain-
ment and was not transmitted for test purposes in connection with
the development of experimental radiotelephone equipment.

5. St094V,CON was not operating and Choiniere was not trans-
Inktinggn4-4.ne 1719f39,. the. date on which he is charged with having
Wed t.omip Pr9PW *ORA r9g,

PP.1431i4{418

Upon the ft) ahig' Add of fact, the Commission concludes
that:

(1) The charge that Choiniere on April 8, 1938, transmitted pro-
fane language in violation a section 326 of the Act has not been
sustained,,

8 F.
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(2) The broadcasting of music by Choiniere June 27, 1938, over
amateur radio station W1CON was in violation of rule 371 of the
Commission's Rules and Regulations in effect at that date.

(3) The charge that Choiniere on June 17, 1939, failed to maintain
the log of Station W1CON in violation of section 152.45 of the Com-
mission's Rules and Regulations then in effect has not been sustained.

Notwithstanding our conclusions 1 and 3, the deceptive tactics
used by Choiniere in announcing that the broadcasting of music and
singing was for test purposes, showing a deliberate violation of the
Commission's Rules, sustain the Commission's order of suspension
for the period of 3 months and said order of suspension should be
affirmed.

ORDER

At a session of the Federal Communications Commission, held at
its office, in Washington, D. C., on the 5th day of September, 1940.

Whereas the Commission has heretofore, on August 8, 1939, issued
an order of suspension, suspending the amateur radio operator license
granted to Louis Raymond Choiniere, for a period of three months;
and

Whereas said Louis Raymond Choiniere made written application,
within 15 days of receipt of notice of such order, for a hearing upon
such order,; and, the order of suspension has been held in abeyance
until the conclusion of the hearing requested; and

Whereas the hearing has been concluded by the Commission's having
this day issued its Findings of Fact and Conclusions, which by refer-
ence are made a part hereof;

It is, therefore, ordered that SR.id order dated August 8, 1939, sus-
pending the Awateoroperator license of ,Loouis Raymond Choiniere
for a perioctof three months, be and it is hereby affirmed.

This order shall become effective immediately, and the period of
SUEDEDSiOR. filiallieekowof this data.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of 1
THE USE OF STAMPS IN PAYMENT FOR DOCKET No. 5858

WESTERN UNION TELEGRAPH SERVICE

September 11, 1940

REPORT OF THE COMMISSION

Ralph H. Kimball on behalf of the Western Union Telegraph Co.
and L. W. Spillane on behalf of the Federal Communications Com-
mission.

By Ilia Coma-Ism/v..:
1. This proceeding arose upon the filing by the Western Union

Telegraph Co. of first revised page 35 of its Tariff F. C. C. No. 176,
containing a schedule stating new charges, classifications, regulations,
and practices with respect to the manner of payment for telegraph
service, to become effective on April 25, 1940. Paragraph IV (d)
of rule 9 of the revision provides as follows :

Telegrams may be paid for either in cash or by stamps issued by the telegraph
company in denominations expressed in United States currency. These stamps
may be purchased from the telegraph company at their face value in books of
the aggregate value of $2.50 or $5 each, and are accepted in payment of telegrams
at their face value. Such stamps are not issued or accepted by any concurring
or connecting carrier,

2. On April 13, 1940, the Commission ordered that this tariff be
suspended until July 25, 1940, and that a hearing be held for the
purpose of inquiring into the lawfulness of the charges and of the
classifications, regulations, and practices involved. The Western
Union Telegraph Co. was made party respondent in the proceeding
and was required to appear and show cause why the Commission
should not find said charges, classifications, regulations, or practices
affecting same to be unreasonable, unreasonably discriminatory, pref-
erential, prejudicial, or otherwise unlawful.

3. The hearing in this matter was held on May 21, 1940, before a
presiding officer duly designated by the Commission, at which time

Proceeding dismissed by the Commission on September 23, 1941.
8 P. O. 0.
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the respondent appeared and offered evidence upon the issues raised
by the Commission's order.

4. It appears from the evidence that the respondent proposes to issue
the stamps in denominations of 25 cents, 5 cents, and 1 cent and that
they will be sold at their par value, for cash only, through Western
Union offices and other established channels of distribution. Although
the tariff regulation mentions only that the stamps may be used to pay
for telegrams, the testimony discloses that they will be accepted in pay-
ment for any Western Union service, including messenger service, cable
service, and money order service. Thus, it appears that the scope of
the plan is somewhat broader than is indicated in the regulation.

5. The plan contemplates that the stamps shall bear no expiration
date and shall be freely transferable. They will not be registered in
any particular person's name or otherwise identifiable in relation to the
purchaser. They will be redeemable only in service, except insofar as
the giving of change may be necessary when a customer does not have
stamps in proper denominations to pay the precise charge for service.
In this connection, it is observed that the tariff regulation in issue does
not state with certitude the manner in which the stamps may be re-
deemed and, as noted above, does not provide that they shall be sold
for cash only, or that they shall be transferable. The respondent indi-
cated a willingness to clarify the regulation in these particulars in the
event the Commission does not disapprove the purposes thereof.

6. It appears that the regulation in question is intended only as a
traffic stimulation scheme, calculated to reach potential customers for
whom existing methods of paying for service do not suffice. As an
illustration, reference was made to the case of parents, who might
desire to provide their children with books of the stamps for use in
telegraphing home at specified intervals, while away at school. It was
pointed out that this would more effectively serve the needs of such
customers because of the likelihood of the diversion to unintended uses
of money which might be provided for such purposes. Another illus-
tration given was the convenience of providing such stamps for use by
friends of the purchaser when the advancing of money for the purpose
would be embarrassing. Moreover, it was suggested that the use of
stamps would. be of considerable benefit to firms having traveling
representatives, thereby rendering charge accounts unnecessary, with
resulting economies to the respondent.

7. The respondent contends that its proposal does not constitute any
substantial departure from existing methods of handling charges, but
that it is merely a variation in the mechanics of collecting the same.
Since the stamps are available to the public generally and are to be sold
and redeemed always at par, it appears that the result will actually be
but the converse of a credit transaction, the sale of the stamps being

8 F. C. a
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regarded as collection in advance for telegraph service, to be provided
accordance with the customer's convenience and needs, the stamps

merely serving as receipts for the prepayment. The legitimate use of
this plan does not appear to be objectionable. Of course, there is the
possibility that use of the stamps may in practice produce complica-
tions which will unduly increase the regulatory burden, or be so readily
Adaptable to abuse as to be objectionable for that reason. However,
such considerations are purely speculative at this stage and present a
separate problem which can be dealt with as experience may indicate.
If complete and accurate accounting records are maintained of all
transactions involving the use of stamps, regulatory difficulties should
not be appreciably increased.

8. Upon the record here made we are of the opinion, and so find, that
-the proposed practice under the tariff regulation in issue is not unrea-
,sonable, unreasonably discriminatory, preferential, prejudicial, or
.otherwise unlawful. However, in view of the fact that the regulation,
As stated, is not fully descriptive of the practice proposed thereunder,
it is essential that it be supplemented as hereinabove indicated.
Accordingly, upon the filing by the respondent of a supplemental tariff,
properly describing the proposed practices under the plan as set forth
in the record, an order will be entered dismissing the proceeding.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.
In the Matter of

CANNON SYSTEM, LTD. (KIEV),
DOCKET No. 5786

GLENDAral,
For Renewal of License.

Decided September 25, 1940

David H. Cannon and Reed E. Canister, Los Angeles, Calif., on
behalf of the applicant; P. W. Seward, Washington, D. C., on behalf
of the Commission.

DECISION AND ORDER

This proceeding arose upon the designation for hearing on Octo-
ber 31, 1939, of the renewal application of KIEV, filed on May 22,
1939, by the licensee of that station, Cannon System, Ltd. The issues
set forth involved principally the program service of this station.

In its original application to the Federal Radio Commission for
a construction permit, Cannon System, Ltd., proposed a diversified
program service, including under the heading "Commercial pro-
grams"-entertainment, 45 percent; educational, 10 percent; religious,
10 percent; fraternal, 5 percent; and under the heading "Sustaining
programs"-entertainment, 10 percent; agriculture, 20 percent. The
applicant further undertook "to avail itself in large part of the various
excellent talent proposed by residents of Glendale and its environs,
and proposes to furnish through the station the highest type of pro-
gram, both from an entertainment and educational viewpoint," It
was also represented to the Radio Commission that the lack of a
broadcast station, in Glendale at th0 time discriminated against "the
use of Glendal6 excellent talent."

At the hearing on this original application the applicant promised
"programs with an educational brackground, programs that would be
uplifting." The types of program proffered included : "Sketches,
music, duets, quartets, excerpts from operas, cuttings from great plays,
literary characterizations, and interpretation of great poems, read-
ings for children and adults, the creation of continuous stories for
cbii dren that have as their aim the stimulating of interest and cul-
minating with a message that is constructive to childhood; and the

c.'0.
462665 18-vol. 8-15
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general interpretation of literary works that are not ordinarily ac-
ceptable to the average layman." The applicant also represented at
the hearing that "one-third of the broadcasting time would be de-
voted to educational and semieducational matters. Agricultural fea-
tures would be presented and programs would include local, state, and
national news items * * *." It was represented that "there is
abundant musical and other talent of good quality available in Glen-
dale to insure the broadcasting of interesting and diversified pro-
grams." On the basis of all these representations, the grant was made.
The station began operation February 21, 1933, and has been on the
air from that date to the present.

Complaints about the station's program service resulted in an in-
vestigation out of which this proceeding arose. At the hearing de-
tailed facts as to the service of KIEV were developed. The record
shows that Commission inspectors made recordings of the programs
broadcast by the applicant on December 15, 21, and 27, 1938. An
analysis of these recordings reveals that on the first of these days
the programs consisted of 143 popular records and 9 semiclassical
records. There were 264 commercial announcements and 3 minutes
of announcements concerning lost and found pets. On December 21,
1938, the programs were made up of 156 popular and 10 semiclassical
records and were accompanied by 258 commercial announcements.
Ten minutes were devoted to the lost and found pet column. On
December 27, 1938, 165 popular, 12 semiclassical records, 10 minutes
of the lost and found pet column and 199 commercial announcements
made up the day's schedule. During these 3 days, which repre-
sented a total of 36 hours of broadcast time, only 23 minutes were
devoted to programs other than records and commercial announce-
ments. The alleged policy of the station had been to limit commer-
cial announcements to 160 announcements for each 10 -hour day but it
appears that the manager, employed on a commission basis, permitted
a greater number to be broadcast. Even if the station's definition
of a "commercial," which excludes time signals and introductions in
the name of the sponsor, is accepted, the number of commercial pro-
grams on the dates recorded would be far in excess of those originally
proposed.

Further examples of the divergence between promise and perform-
ance are found in the following record facts. For a period of over a
year no regular news was broadcast over the station. Little effort
was made to promote any programs other than thoos characterized
by purely commercial continuity. The musical portions were com-
posed almost entirely of popular records. Each 5 -minute program
contains at least one commercial announcement and some recorded

8 r. C. C.
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music. While the licensee made its station available free of charge to
civic, charitable, fraternal, and educational organizations, it expended
no substantial effort actively to assist and aid such organizations in the
preparation. and production of programs. As a result, programs of
this character became in most instances mere announcements for such
organizations.

The record further shows that the applicant in successive applica-
tions for renewal of license which it filed subsequent to 1936 carried.
$500 per month as the expenditure made for talent. Although the
renewal applications of August 1, 1938, and May 22, 1939, repeated
the figure of $500 per month for talent expense, a financial statement
for the calendar year 1938 listed $2,000 as the total expense for talent
that year. As a matter of fact, the use of live talent by Station KIEV
was short-lived. At the outset an orchestra was employed at a cost
of $125 per week, but such talent expenditures were almost completely
discontinued after the first 9 months of broadcasting. At the time
of this hearing the licensee was paying about $2,000 per year for pro-
gram material, two or three hundred dollars of which was for sus-
taining talent, instead of the sum of $6,000 per year as set forth in
the renewal applications.

In order to explain the obvious difference between the programs as
actually broadcast and those originally proposed, the applicant offered
evidence that advertisers who support the station prefer recorded
music to poor live talent; educational programs sponsored by the
school system were interrupted by the demolition of school buildings
in an earthquake; concerts were available only at night when the sta-
tion was not operating; though the station facilities have been available
to local organizations, they have lacked the civic enterprise necessary
to prepare programs; their efforts to develop local talent of satisfactory
quality for use on the air failed.

In the Commission's view the licensee of Station KIEV did not make
a reasonable effort to make its programs conform to its representa-
tions. The disparity between the proposed service and the programs
actually broadcast indicates such a disregard of the representations
Made akto ciae&ubt on their`sincerity in the first instance and, there-
fore, oatl. the qualifications of the licensee. Furthermore, false state-
ments of talent expenditures were made in successive renewal applica-
tions. The Commission, in the allocation of frequencies to the various
communities, must rely upon the testimony of applicants and upon.
the representations made in original and renewal applications, to deter-
mine whether the public interest will be served by a grant of such
applications. Faced here by such a disregard for representations so
made, particularly upon the question of service to the public, the -
Commission is satisfied that a denial of the renewal application might

SF. 0. C.
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well be justified. It should be noted that the emphasis is here placed
upon the ciiiestion of the truth of representations made to the Corn-
lialidSlitelarai a basis for the grant and renewal of a broadcast license.
So adverse criticism is directed at the use of a proper proportion of
high quality records or electrical transcriptions.

Upon all the facts, however, it has been concluded not to deny the
pending application. The record shows that attempts to improve
programs have been made. An additional member has been placed on
the staff with the duty of arranging programs of a civic, educational,
and charitable nature. The percentage of time devoted to recorded,
music and to commercialization has been much reduced, and the re-
mainder of the program schedule dedicated to diversified nonrecorded
program material. News programs have been added and a 5 -year
contract entered into with the United Press. Religious programs are
being prepared by the Ministerial Association. Local civic and fra-
ternal organizations are being more actively assisted in the prepara-
tion of programs. To a substantial extent the public has come to
utilize the transmitting facilities and the broadcast service.

There is, therefore, ground for urging that we may expect the present
trend of improvement in program service to be carried forward. With
some reluctance the Commission concludes that this application may
be granted. The facts developed in this proceeding will, however,
be given cumulative weight in dealing with any future questions
involving the conduct of this station.

ORDER

At a session of the Federal Communications Commission held at its
offices in Washington, D. C., on the 25th day of September 1940;

Upon consideration of the above -described application, the docu-
ments submitted therewith, and the evidence adduced at he hearing
thereon, the Commission, being full advised in the matter, determines
that public interest, convenience, and necessity will be served by the
granting of said application.

It is 'Ordered that said application be, and the same is hereby;
iranted.

This order shall become effective immediately.
8 W. CI. CI
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D. C.

In the Matter of
BEN S. MCGLASHAN,
Los ANGELES, CALIF.

For Renewal of License of High
Frequency Broadcast Station
W6XKG

and
For Renewal of License of High

Frequency Broadcast Station
W6XRE.

Docxer No. 5550
DOCKET No. 5551

April 4, 1940
Ben S. Fisher for applicant and Russell Rowell on behalf of the

Federal Communications Commission.

PROPOSED FINDINGS OF FACT AND CONCL-Uf3IONS OF THE COMMISSION* .

FINDINGS OF FACT

1. These proceedings arose upon the applications of Ben S. Me-
Glashan for renewal of licenses of High Frequency Broadcast Sta-
tions W6XKG and W6XRE, Los Angeles, Calif. Station W6XKG
is assigned to the frequency 25950 kilocycles with power of 1000 watts.
Station W6XRE is assigned to the frequencies 42800, 116950, and
350000 kilocycles with power of 500 watts. Both stations are licensed
upon an experimental basis. The applications involved identical
issues and' were consolidated and heard together on September 15,
1939, before an examiner dtilY appointed by the Commission.

12, -,The.issraes 144011 which these applications were designated for
Pait *041e &lowing: Whether the applicant's pro-

gram of research and' experimentation indicated a reasonable promise
of substantial contribution to the development of high frequency broad7
casting within the purview of section 44.02 (1) then in force and
effect ;1 whether substantial data would be taken on the propagation

1 Sec. 44.02 (1) (now sec. 4.112 (a) of the Commissions regulations effective April 17,
1989) Provides:

"(Sec. 44.02) Licensing requirements; necessary shetainy,-A license for a high -frequency
broadcast station will be issued only after a satisfactory showing has been made in regard
to the following, among others :

"That the applicant has a program of research and experimentation which indicates
reasonable promise of substantial contribution to the development of high-irequency
brow:kw:ins.-

szact
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characteristics of the frequencies involved herein, on noise levels, on
the antenna design and characteristics with respect to propagation
within the purview of section 44.02 (2) then in force and effect; 2 and
to determine whether the supplemental reports filed by the applicant
with reference to its program of research and experimentation are
adequate within the purview of section 44.07 then in force and effects

3. Field strength measurements of Station W6XKG were taken by
the applicant during August 1938. The measurements were made on
a superheterodyne receiver using resistance coupled intermediates and
a diode detector. Signal strength was measured with a high re-
sistance direct current voltmeter with a scale of 0 to 15 volts, directly
across the diode rectifier. From these measurements it was deter-
mined that a signal strength of one unit would override all inter-
ference, including ignition noise on main boulevards in heavy traffic.
A 7h0 -unit signal was found to be satisfactory in all but the noisiest
locations. A 5/10 -unit signal was found to be satisfactory in quiet
locations at least one block from boulevards. A signal strength of
1/10 unit gave clearly understandable signals above receiver noise.
This signal was not satisfactory when interference was present. The
applicant made a listening test at each location, the signal being given
a rating as to loud -speaker reception. In cononection with these
measurements no data were offered by the applicant which would show
the relation of actual field strength as compared with the readings of
the meter (given in arbitrary units). Thus, no method of interpret-
ing these readings is available for the purpose of correlating this
.experimentation with results obtained from research conducted by
-other experimenters.

4. A number of different antennas were tested at W&XKG and
W6XRE and the qualitative results of the experimentation were

Sec. 44.02 (2) (now sec. 4.112 (b) of the Commission's regulations effective April 17,
1939) provides:

"(Sec. 44.02) Licensing requirements; necessary showing.-A license for a high,frequency
broadcast station will be issued only after a satisfactory showing has been made in regard
to the following, among others :

That substantial data will be taken on the propagation characteristics of these fre-
puseles ; on the noise level in different parts of the city ; on the field intensity necessary
to render good broadcast service: on antenna design and characteristics with respect to
prcipagation; end on other allied phases of broadcast coverage."

Sec. 44.07 (now sec, 4.117 of the Commission's regulations effective April 17, 1939)
provides:

"Supplemental report with renewal appl4mition.-A supplemental report shall be filed
with each and made a part of the application for renewal of license and shall include
statements of the following, among others :

"1. The number of hours operated.
"2. Data taken in compliance with sec. 44,02 (2).
"3. Outline of reports of reception and interference and conclusions with regard to

propagation characteristics of the frequency assigned.
"4. Research and experiments being carried you to improve tramardesion and to develop

broadcasting on the very high rrequencies.
"6. 'Ail developments or major changes in equipment.
"6. Any other pertinent developments.
"7. Comprehensive summary of all reports received. See sec. 44.04 (e)."

$
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reported. However, the reports in this connection were devoid of
supporting data which would enable the Commission to arrive at a
conclusion regarding the performance of antennas on frequencies
allocated for high frequency broadcast stations.

5. Tests on various types of tubes were conducted at both stations.
No facts of any kind were given as to the operating conditions of said
tests.

6. Reports were received by the applicant which indicated serious
interference was being received from Station W9XUP (St. Paul,
Minn.) formerly operating on the same frequency. This interference
had definite peaks of such strength that on occasions speech from
applicant's Station W6XKG and the aforementioned station could
not be understood. These peaks occurred locally at 10: 30 to approxi-
mately 11 : 30 a. m. and 2: 30 to approximately 3: 30 p. m. daily
throughout the entire summer and fall months. Reports from Mid-
dle Western and Eastern States showed that consistent interference
was being encountered and similar reports were received from Europe,
Australia, and Canada. No information was given which would show
the extent to which the interference limited the signal or the coverage
of Station W6XKG.

7. The applicant received reports of reception of Station W6XKG
from remote points and foreign countries. No supporting evidence
was given which would assist in an analysis of transmission at great
distances. In this respect the pertinent factors to which no refer-
ence was made by the applicant are the time of day, the time of year,
and a correlation of such factors with the ionosphere conditions at
the time of the reception.

8. As ultimate objectives for both these stations, the applicant
stated he would ascertain the usefulness of ultra -high frequency
broadcasting for both local and distance, night and day range; deter-
mine by tests under actual working conditions the most satisfactory
ep,paratus for ultra -high frequency use; and determine by tests under
actual working conditions the most satisfactory types of antennas for
local and distance coverage, for both daylight and night transmissions.
No supporting details are shown in this respect which would afford
a bs.sis for a determination by the Commission that these objectives
would be attained.

9. The licensee would conduct field work with respect to noise levels
in the city of Los Angeles. He would also attempt to determine the
effect of shadow from the hills which predominate in the Los Angeles
metropolitan area. No data were submitted which would show the
method and scope of these experiments.

S 0.0.
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CONCLUSIONS

Upon the foregoing findings of fact the Commission concludes:
1. The applicant has not shown a program of research and experi-

mentation which indicates reasonable promise of substantial contri-
bution to the development of high -frequency broadcasting within the
purview of section 44.02 (1).

2. The applicant has not shown that substantial data will be taken
on the propagation characteristics of the frequency involved on noise
levels; on the field intensity necessary to render good broadcast serv-
ice; and on antenna design and characteristics with respect to propa-
gation within the purview of section 44.02 (2).

3. The supplemental reports filed by the applicant are not adequate
within the purview of section 44.07.

4. The granting of these applications will not serve public interest,
convenience, and necessity.

The proposed findings of fact and conclusions of the Commission
were adopted as the "Findings of Fact and Conclusions of the Com-
mission" on September 24, 1940.

8P.0.0.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of 1
Tarn E. MunoFrr (KRKO),
EVERETT, WASH.

For Construction Permit.
For Consent to Voluntary Assign-

ment of License.
For Renewal of License.

DOCHET No. 5097
Docsrr No. 5226
Doc-rmr No. 5443

June 12,1940

Horace L. Lohnes, John C. Kendall, Frederick A. Clanton, E. D.
Johnston, and F. W. Albertson, for Lee E. Mudgett; Clarence C. Dill
and James W. Gum on behalf of KVL, Inc., Station KEEN; Paul D.P.
Spearman and Alan B. David on behalf of Tacoma Broadcasters, Inc.;
Robert T. Scott, 'William J. Neale, and Parker Williams on behalf of
Cascade Broadcasting Co., Inc.; James E. Waddell on behalf of
Michael J. Mingo; James D. Cunningham and James G. McCain, on
behalf of the Commission.

PROPOSED FINDINGS or FACT AND CONCLUSIONS or THE COMMISSION

FINDINGS OF FACT

1. These proceedings arose upon the applications of Lee E. Mudgett
and Cascade Broadcasting Co., Inc. On December 27, 1937, Mr. Mud-
gett, licensee of Radiobroadcast Station KRIM, Everett, Wash.,
applied for construction permit to move antenna site locally, install
new eqUipment and vertical radiators, and change the operating
assignment of his station from power of 59 watts, sharing time equally
with Station OEN, Seattle, Wish., to Parier of 100 watts at night
and 250 watts until local sunset, Unlimited hours of operatiork.
That, part of tifs application which requeSted an increase in operating
tiMe was Made contingent upon a, grant of the pending application
of iy.1.4, Inc., to clump the assignment 'Of 'Station KEEN from the
frequency 1870 to 1420 fciteeyeles. On January 14,1938, by application

sea Final Order of the Commission, 8 F. C. C. 227.
8 F. C. O.
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submitted under section 310 (b) of the Communications Act of 1934,
as amended, Mr. Mudgett requested the consent of the Commission to
the voluntary assignment of the KRKO license to the Everett Broad-
casting Co., Inc. The Cascade Broadcasting Co., Inc., on January 25,
1938, made application for authority to construct a new radio broad-
cast station in the city of Everett, to operate on the frequency of 1420
kilocycles, with power of 100 watts at night and 250 watts until local
sunset, unlimited time (Docket No. 5114). These applications were
heard in a consolidated proceeding before an examiner on October 28,
29, 31, November 1, and December 1, 1938. Thereafter, on December
19, 1938, the Commission designated for hearing the application of
Lee E. Mudgett for renewal of the license of Station KRKO', and at
the same time ordered further hearing with respect to the above -men-
tioned application in consolidation with the renewal application. A
deposition session involving these applications (ordered by the Com-
mission on April 3, 1939) was held at Seattle, Wash., during the period
May 1 to May 11, 1939, inclusive; and on June 16, 1939, the hearing
upon all applications was concluded.

2. On October 17, 1939, the Commission granted permission to the
Cascade Broadcasting Co., Inc., to amend its application for construc-
tion permit to request the frequency 1430 kilocycles in lieu of 1420
kilocycles, and the application was removed from the hearing docket.
Consequently, it will not receive consideration at this time in con-
nection with the instant applications of Lee E. Mudgett.

3. Prior to May 15, 1934, Station KRKO (then identified as Station
KFBL) was licensed to Otto Leese and Robert Leese, d/b as Leese
Bros. In the early part of the year 1934, negotiations for the dispo-
sition of KRKO (KFBL) were undertaken. It was contemplated
that the station would be acquired by Lee E. Mudgett, Lloyd Wall-
gren, Monrad Wallgren, and I. W. Parsons, each of whom would own
an individual one-fourth interest. Messrs. Lloyd and Monrad Wall-
gren did not actively prosecute the matter, and Frederick Clanton and
Mrs. Gold E. Mudgett, mother of Lee Mudgett, were substituted for
them. These parties purchased the station, in behalf of Lee E. Mud-
gett, for $3,500, which sum was returned to them under the conditions
herein.after cliselosed. A.n Application was then filed requesting con-
sent of the Commission to the assignment of the station license to Lee
E. Mudgett. This, consent was:given on May 15, 1934. The funds
for the purchase of the station were Contributed as follows : Dr. Par-
sons, $2,500; Frederick Clanton, $425 ; and Mrs. Mudgett, $900. In
addition, Dr. Parsons adianced about $200 for operating and other
expenses. It was contemplated that a corporation would be formed
at an early date by these three persons, together with Mr. Mudgett,

811.0.0.
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and that an assignment of license thereto would be sought. The
agreement under which the station was purchased provided, as part
of the consideration moving to the Leese brothers, that they would
receive preferred stock having a par value of $5,000 in such proposed
corporation. -Under the arrangements, $1,000 of such preferred stock
was to have been delivered by the Leese brothers to Mr. Mudgett in
satisfaction of a chattel mortgage for $1,000 held by him as security
for back wages. This mortgage, together with any right, title, or
interest which he may hold in Station KRKO, constitute the only
assets of Mr. Mudgett. The mortgage appears to have been dis-
charged. No funds for the purchase or operation of the station were
provided by Mr. Mudgett.

4. During the period from December 1935 to January 1937, substan-
tial portions of the operating time of the station were sold in bulk
under a brokerage arrangement with David F. Wells. The latter,
in turn, sold this time on his own account to advertisers and bore all
expenses incidental thereto, including the production of programs.
During this period Mr. Mudgett was principally engaged in the actual
operation of the transmitter, which was installed on premises re-
moved from the studios and ffices. In October 1936, Mr. Wells was
notified by Mr. Clanton (hereinafter more fully discussed) that the
brokerage contract was terminated; but operations thereunder were
continued until January 23, 1937.

5. In October 1936, Mr. Clanton suggested to Mr. Wells that the
latter become station manager. Negotiations between Mr. Clanton and
Mr. Wells regarding this matter extended over a period of several
weeks and were concluded on January 23, 1937, by the execution of
a contract between Mr. Wells and Mr. Mudgett. Under the terms
thereof, Mr. Wells was given control and management of sales and
programs and was vested with authority to engage and discharge all
personnel other than technical employees, subject to the approval
of Mr. Clanton. It was further provided that Mr. Wells would not
be authorized to incur any station obligation in excess of $100 without
the approval of Mr. Clanton. This contract was for a period of 6
months. On January 29, 1937, an agreement was made between Mr.
Clanton and Mr. Wells, specifying the personnel to be engaged and
their rates of compensation. During the period from October 1936
to January 1938, Mr. Wells consulted several times weekly with Mr.
Clanton regarding matters associated with the operation of the sta-
tion and only infrequently with Mr. Mudgett. Consultations with
the latter related to subjects of only minor importance. Mr. Wells
served in this capacity until July 15,1938.

6. On October 25, 1934, a contract was entered into between Lee
E. Mudgett and B. E. Bronson, under the terms of which the latter

8 F. C. C.
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(or his nominee) was given an option to acquire the station and the
license thereof for a purchase price of $3,800. A down payment
of $150 *as made by Mr. Bronson. No termination date for the
option period was fixed, and the contract was not subject to cancella-
tion at the option of Mr. Mudgett. It was provided therein that Mr.
Bronson would compromise the then outstanding liability to the
Leese brothers.

7. On November 6, 1934, the option held by Mr. Bronson was as-
signed by him to Pioneer Broadcasters, Inc., a newly formed corpora-
tion. All of the issued and outstanding stock of such corporation was
purchased about September 1, 1935, by H. J. Quilliam. The latter
drew a proposed new contract incorporating provisions supplementary
to the outstanding option held by Pioneer Broadcasters, Inc., and
on September 17 and 23, 1935, conferred with Messrs. Mudgett and
Clanton with respect thereto. However, all power and authority to
make any decision with respect to the disposition of Station KRKO
to Pioneer Broadcasters, Inc., was held by Mr. Clanton to the com-
plete exclusion of Mr. Mudgett. Mr. Clanton refused to discuss
with Mr. Quilliam the option held by Pioneer Broadcasters, Inc., or
the terms of the proposed new contract and Mr. Mudgett was required
to follow instructions and orders given to him by Mr. Clanton with
respect thereto. On October 1, 1935, Archie Taft, Sr., desired the
facilities of Station KRKO to supplement the network coverage of
Station KOL and would not permit the terms of the option held by
Pioneer Broadcasters, Inc., to be carried into effect. (Station KOL
is owned and operated by the Seattle Broadcasting Co., a corporation
having 1,000 shares of stock issued and outstanding, of which 488
shares are owned by Mr. Taft, Sr., and 440 by Louis Wasmer, both
of whom are officers therein.) About September 30, 1935, Mr.
Taft, Sr., offered to purchase 51% of the capital stock of Pioneer
Broadcasters, Inc., and permit Mr. Quilliam to hold 49% of the stock
thereof and manage Station SICK°. This offer was not accepted.

8. On September 14, 1935, a memorandum agreement was entered
into between Seattle Broadcasting Co. and Lee E. Mudgett, under the
tens of which an option for a period of 4 months was given to the
corporation to purchase the station for a consideration of $3,700, On
September 16, 1935, a formai contract was drawn. Under the terms
thereof, Seattle Broadcasting Co. agreed to assume all liability to the
Leese brothers and to save Mr. Mudgett harmless from all claims aris-
ing out of the option held by Pioneer Broadcasters, Inc. (The liability
to the Leese brothers was discharged latex by the payment to them of
$1,900 out of funds provided by ltrt A.ralie Taft, Sr.) KRKO, Inc.,
was ineorporated November 15,, 1935,:bylLessiik Taft, Sr,,, Wasmer, and

sr. ci:o.
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an employee of the Seattle Broadcasting Co., for the purpose of exer-
cising the option held by Seattle Broadcasting Co. The corporate
name was subsequently changed to S. B. I., Inc., an abbreviation of
Seattle Broadcasting Investment Co., Inc. All of the stock thereof
is owned by the Seattle Broadcasting Co., licensee of Station KOL.

9. An option for a period of 3 months to purchase the station for
$3,700 was given to KRKO, Inc., on January 28, 1936. The corpora-
tion assumed all liability to the Leese brothers and agreed to save Mr.
Mudgett harmless from all claims arising out of the option held by
Pioneer Broadcasters, Inc. For a consideration of $700 paid by Mr..
Taft, Sr., a formal release of any option rights of Pioneer Broad-
casters, Inc., was executed on June 9, 1936. The option to KRKO, Inc.,
was extended to July 8, 1936. The consideration under this contract,
in the form of a check for $3,700, was placed in escrow. This check
was released to Mr. Mudgett on June 19, 1936. In return therefor,
Mr. Mudgett gave his note to the Seattle Broadcasting Co. for $3,700,
payable June 19, 1941, bearing interest at 6 percent. The check in
question for $3,700 was deposited by Mr. Clanton, and $2,500 of the
proceeds therefrom were paid to Dr. Parsons and the remainder to
Mrs. Mudgett and Mr. Clanton. Distribution of the funds, was made
by checks signed jointly by Dr. Parsons and Mr. Mudgett. The pay-
ment to Mrs. Mudgett was deposited to her credit by Dr. Parsons. No
agreement was made at this time affecting the prior arrangements
between Mr. Clanton, Dr. Parsons, Mrs. Mudgett, and Mr. Mudgett.
A second escrow agreement for the remainder of the option period was
executed and the note attached thereto. The note is held by S. B. I.,
Inc.

10. During the period from March 1936 to May 1939, the sum of
$19,715.06 was expended for the acquisition, maintenance, or operation
of Station KRKO by Mr. Taft, Sr., either directly or through cor-
poralions- in which he was an officer. The first expenditures, aggregat-
ing $138.903 were- made directly to a news distiibution agency for

rvicestoStation KRKO. in June 193'6 the aforementioned payment
of MO ,'to Pioneer Broadcasters, Lib., and the $3,700 loan to Mr.

`fie `Made. All other funds advanced to KRKO have been
to the account of Mr. Clanton.

On September 23, 1936, a new transmitter for Station KRKO
Was purchased at a cost of $4,318, and installation was made in October
1936. All payments therefor were made monthly by checks drawn by
lir. Taft, Sr., or corporation in which he was an officer. These checks
*ere forwarded directly to the agency from which the transmitter
hid 'been purchased and the amounts charged to the account of Mr..
Claton:
"*ifi.'&/;"
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12. Under the terms of an agreement made about December 9, 1936,
between Mr. Clanton and Mr. Taft, Sr., the former became indi-
vidually liable to the latter, to the exclusion of Mr. Mudgett, for any
advances made subsequent to such date. As an inducement to secure
additional funds, Mr. Clanton disclosed the terms of an agreement
between Dr. Parsons and himself, providing that Dr. Parsons would
guarantee the repayment of all funds, not exceeding $5,000, advanced
to him by Mr. Taft, Sr. This agreement has not been abrogated.
Mr. Taft, Sr., agreed to furnish the additional funds in return for a
one-third interest, to be held by Mr. Taft, Jr., in any corporation
which subsequently acquired the facilities of Station KRKO, for which
interest only $5,000 in cash would be paid. Pursuant thereto, addi-
tional funds were advanced through Mr. Clanton for the construc-
tion of new studios and to effect other station improvements.

13. About the same time, December 9, 1936, Mr. Taft, 'Sr., wrote
off $3,215.69 of the amount previously expended by him, or corpora-
tions in which he was an officer, in connection with the acquisition,
maintenance, or operation of the station. This did not reduce the
liability of Mr. Mudgett for the $3,700 loan.

14. Some technical equipment has been installed at Station KRKO
by employees of Station KOL, under the supervision of the chief
operator of the latter station. In the year 1937, the sum of $7,061.58
was expended for capital improvements at Station KRKO, including
payments on the new transmitter. This entire amount was advanced
by Mr. Taft, Sr., or corporations in which he was an officer, and
charged to Mr. Clanton. The adjusted amount owed to Mr. Taft, Sr.,
or his interests by Messrs. Clanton and Mudgett, on May 1, 1939, in-
cluding the liability of Mr. Taft, Jr. of $403.63 for hearing expenses,
amounted to $16,499.37.

15. A constructed balance sheet of Station KRKO, as of March 31,
1939, shows assets of $18,547.41, consisting of cash, $12.30; accounts
receivable, $1,071.66; advances to employees, $872.40, including
$495.95 advanced to one employee whose services were terminated in
Feltruary 1937, and an unstated amount advanced to another em-
ployee who left the station in April 1937; fixed assets, original cost
$14,189.76; less reserve for depreciation of $1,598.71, depreciated value,
$12,591.05; and goodwill of $4,000. The last account represents the
capitalization at full station rates of all broadcast time devoted to
public service activities during the years 1936 and 1937. The valua-
tion represents a purely arbitrary amount and is not computed upon
any recognized method of accounting. As of such date, the excess
of liabilities over assets was $1,578.46. The liability to ,trad.e credit-

rs' for accounts payable was $2,924.22; and to Mr. Taft, Sr.,o or to
corporations in which he is an officer, the liability was $17,201.665,,p.n-

8 P. C. C.
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sisting of the time loan of $3,700 procured in June 1936 and due in.
June 1945, and accrued interest thereon amounting to $620; time loans
aggregating $14,056.55 procured at various times subsequent to May
1936, without interest, which amount, by virtue of the cancelation of
liability for $2,376.89, was reduced to $11,679.76; and liability for
hearing expenses of $1,201.89 to be paid equally by Messrs. Mudgett,
Clanton, and Taft, Jr.

16. Constructed profit and loss statements show that during the
calendar year 1937 the station had operating income of $12,432.61,
operating expenses of $13,262.24, and a, net loss of $829.63; during
the calendar year 1938, operating income was $10,437.35, operating
expenses were $11,250.21, and net loss was $812.86. During the
period January 1, 1939, to March 31, 1939, operating income was
$1,430.18, operating expenses were $2,358.39, and net loss was $928.21.

17. Lee Mudgett, Inc., was incorporated November 6, 1936, by
Messrs. Mudgett, Clanton, and Andrew Guttormsen for the pur-
pose of acquiring Station KRKO. The articles of incorporation
were executed on September 23, 1936. The corporation has a capi-
talization of $10,000, consisting of 100 shares of common stock, each
having a par value of $100. The corporate name was changed to
the Everett Broadcasting Co., Inc., the assignee herein, on May
18, 1937. On December 14, 1936, the stock of Lee Mudgett, Inc.,
was distributed to Mr, Mudgett, 50 shares; Mr. Guttormsen, 1 share;
and Mr. Clanton, 47 shares, in addition to 1 share previously held.
As consideration in full for the issuance of these 47 additional
.hares to Mr. Clanton, the sum of $4,700 was expended by him for
construction of new studios and other station improvements. The
entire $4,700 was furnished by Mr. Taft, Sr., or corporations in
which he was an officer, and was charged to the account of Mr.
Clanton.

18. On January 23, 1937, an agreement was made between Messrs.
Clanton and Wells to effect the assignment of all station assets to
a corporation having a capitalization of $25,000 which they would
own and control. It was agreed that. 49 percent of the stock thereof
would be issued to Mr. Clanton and 51 percent to Mr. Wells; that
the latter .woulF1 make immediate payment of about $3,000 and ad -

amounts later, and that no cash payment would be required
from Mr. Clanton. No. interest of any nature in the corporation
was to be held by Mr. Diticlgett. However, it was represented by
Mr. Clanton that employment at Station KGY, Olympia, Wash.,
may 114 offered to Mr. Mudgett. This station is licensed to SGY,

Corporation in which Mr. Taft, Sr., and Mr. Wasmer, have
intocests. Taft,, a son of Mr. Taft, Sr is employed in a
mauagfar,ial position at Station KGY. A new transmitter for such.

8r. a a
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station was purchased by Mr. Taft, Sr., in September 1936. Under
the terms of another agreement to which Mr. Wells was a party,
it was contemplated that Mr. Mudgett would have a one-third in-
terest in the proposed corporation. Mr. Clanton represented that
the greater part of his indebtedness to Mr. Taft, Sr., probably
would be canceled, in which event he would not be required to make
any contribution of funds for the 49 percent stock interest in the
proposed corporation to be held by him. In pursuance of this plan,
Mr. Wells failed to withdraw the entire amount of the various com-
missions accruing to him. In this manner, he established a credit
balance of about $1,500 which amount was to be available for the
purchase by him of shares of stock in the proposed corporate assignee.
The proposal was not actively prosecuted, and the credit balance
was gradually 'withdrawn.

19. Mr. Mudgett is president, Mr. Clanton is secretary, and Mr.
Taft, Jr. is vice president of the Everett Broadcasting Co., Inc.,
the proposed assignee in the instant application for assignment of
license. All are directors. Under the terms of an agreement dated
December 10, 1937, the subscription rights to all of the shares of
stock of such corporation were redistributed to Messrs. Mudgett,
Clanton, and Taft, Jr. Mr. Mudgett is to receive 35 shares in
return for the transfer to the corporation of all right, title, and
interest held by him in Station KRSO. Mr. Archie Taft, Jr., is to
receive 30 shares for the consideration agreed upon about December
9, 1936, between Mr. Clanton and Mr. Taft, Sr. About May 1, 1939,
Mr. Taft, Sr., deposited the agreed amount of $5,000 ,to the credit
of the Everett Broadcasting Co., Inc., as payment in full for the
Stock to be held by Mr. Taft, Jr. The latter is 23 years of age and
has no independent assets. Mr. Clanton is to receive 35 shares, 2 of
which are in return for services. In payment therefor, any obliga-
tion of Mr. Mudgett to Mr. Clanton for expenditures aggregating
$8,240 by the latter on behalf of the station is to be canceled. All
dividends declared on the 70 shares of stock to be issued to Messrs.
tortuititOtnii Clanton are to be paid to S. Inc., until the amount
iflhip"Ittutitaititing liabilities has been paid Neither Mr. Mudgett

not fir. CittritOii ion' be ptiipiitt&I t&eercise any rights with respect
to the dispOsition of Such 70shares of Stock until liabilities to Mr. Taft,
Sr., or corporations in'4Itich he is art' iitcer, aggregating $11,641.77,
have been paid. '

20. All expenclitores made by Station .lift1C0 have been by check.
Only during the month' uf Angust 1686 4viere' any 'Ottleeks signed by
Mr. Mudgett Dating the peii from J4ne 1934 to
-ittrout January 1, 1985, eOinitercial man-

8r' a.0.
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ager of the station and his business offices used for all purposes were
located on the station premises. During this period, all station
checks were signed by him. About January 1, 1935, Mr. Clanton
was appointed to a position in the local government, and removed
his office from the station premises. At the same time he delegated
to Dr. Parsons the authority to sign checks in behalf of the station.

21. With the exception of a few instances in June 1935, all station
checks issued during the period from about January 1, 1935, to
July 1, 1935, were signed by Dr. Parsons at his office. From July
1, 1935, to October 15, 1937, all checks were signed by Mr. Clanton,
with the exception of those signed in August 1936 by Mr. Mudgett.
A station employee signed some checks in April 1937, and all checks
issued from October 15, 1937, to January 15, 1938. The signatures
of Mr. Mudgett and a station employee were affixed jointly to all
checks issued from January 15, 1938, to August 15, 1938. From the
latter date to May 1, 1939, all checks were signed by a station employee
alone. Checks issued subsequent to January 1, 1935, which required
the signature of Mr. Clanton were taken to his office. This usually
consumed not less than an hour of time. Monthly reports of station
operations have been submitted to Mr. Clanton and Dr. Parsons.

22. Mr. Clanton has actively participated in the engagement and
discharge of station personnel, fixing rates of compensation for their
services and in the arbitration of personnel difficulties.

23. On January 5, 1937, Station KRKO became an outlet of the
Mutual Don Lee System, which is the Pacific regional net of the
Mutual System. All operations of such station in the States of
Washington and Oregon are conducted by the Pacific Broadcasting
Co. Mr. Taft, Sr. and Mr. Wasmer each own one-third of the stock
of this corporation and, together with one other person, determine
which stations in their territory shall be accorded an opportunity to
become associated. Mr. Taft, Sr., is vice president and director of
the corporation. The installation of network lines from Station
KOL to KRKO and technical network facilities at the latter station
Was executed by employees of the Seattle Broadcasting Co. Thirty
percent of the broadcast time of Station KRKO is devoted to Mutual
programs: The program director was instructed to broadcast all net-
work coiranercial programs and to adjust local programs accordingly.
This practice was followed. Station KRKO has received no income
fro'm its network prOgrams. The Seattle Broadcasting Co. (KOL)
redeives about '$066 Monthly for broadcasting Mutual network
programs.
; 24.14` service for cleaning the station premises was provided sub -

'to January 15, 1 . After that date phonograph records,
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papers, news copy, and other debris accumulated in a disorderly and
unclean fashion in and about the studios and offices. Occasionally,
some employee voluntarily would attempt to alleviate the situation.
Similar conditions prevailed at the station in October 1936.

25. During the period from February 1, 1938, to about January 1,
1939, two youths attending the local junior high school were employed
in the capacity of announcers and control operators. One was about
14 years of age and the other from 14 to 16 years. Their duties em-
braced the reading of announcements, playing and identification of
records and transcribed programs, and the handling and control in
general of programs originating in the studios. At various times
during this period the program director protested to Mr. Mudgett
regarding the employment of these persons and directed his attention
to instances of incompetency, which included boisterous conduct, the
aural effects of which were broadcast, improper pronunciation of
words, and failure to broadcast scheduled programs. However, no
immediate action was taken.

26. During the summer of 1938, the transmitting apparatus was
at times operated by an unlicensed person in violation of the Com-
munications Act of 1934; and the operator's license was not posted
at the transmitter to cover these periods of operation, in contraven-
tion of rules and regulations of the Commission.

27. Station KEEN is under the management of Arthur C. Dailey,
who owns one-third of the stock of KVL, Inc., the licensee corpora-
tion. The remaining two-thirds of the issued and outstanding stock
are held equally by a brother and the mother of Mr. Dailey. Co-
incidental to negotiations between Mr. Taft, Sr., and Mr. Dailey,
an application was filed December 5, 1934, by KVL, Inc., requesting,
among other things, a change in frequency for Station KEEN from
1370 kilocycles to 1070 kilocycles. After the withdrawal of this
application in early 1936, an agreement was made between Mr. Taft,
Sr., and Mr. Dailey under the terms of which the former agreed to
pay all attorney fees which may be incurred in prosecuting an
application to enable Station KEEN to remove from 1370 to 1070
kilocycles; in order that such frequency may become available to Sta-
tion KRKO for unlimited time. Accordingly, a second applica-
tion requesting a change in frequency from 1370 to 1070 kilocycles
was filed by KVL, Inc., -in early 1936. (This was not prosecuted
to a final decision,) On many occasions during the year 1937, Mr.
Taft, Sr., offered to donate a new transmitter to Inc., in return
for a one-half interest in Station KEEN.

28. In .October and December. 1937. agreements ,were, made between
Mr. Dailey and Mr. Taft, Sr., un4r.thek terrqs,of which Ine.,
agreed to withdraw its pending application requesting 1070 kilo-
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cycles for Station KEEN. Mr. Taft, Sr., agreed to withdraw a
pending application requesting the frequency 1420 kilocycles for
Station KRKO. It was further agreed that an application would
be filed by KVL, Inc., requesting a change in frequency for Station
KEEN from 1370 to 1420 kilocycles and that Mr. Taft, Sr., would
make application for unlimited time on 1370 kilocycles for Station
KRKO. The pending applications of KEEN and KRKO for 1070
and 1420 kilocycles, respectively, were withdrawn; and in Decem-
ber 1937 applications were filed requesting, among other things, a
change of frequency for Station KEEN from 1370 to 1420 kilocycles
(Docket No. 5017), and unlimited time for Station KRKO on 1370
kilocycles (Docket No. 5097).

29. It is estimated that the construction proposed to enable Station
KRKO to operate with the increased facilities as requested herein
would cost $2,275. For this purpose Mr. Taft, Sr., on behalf of the
Seattle Broadcasting Co., has agreed to advance an additional $3,500
through Mr. Clanton.

30. The application filed by KVL, Inc., which sought a change
in frequency from 1370 to 1420 kilocycles was heard April 1, 1938.
However, the facilities requested therein conflict with allocations
provided for in the North American Regional Broadcast Agreement.
Accordingly, action on such application is being held in abeyance.

31. In view of the conclusion expressed below with respect to the
application for renewal of license of Station KRKO, it is considered
unnecessary to make findings of fact upon the applications of Lee
E. Mudgett for construction permit and for consent to assignment
of license.

CONCLUSIONS

Upon the foregoing findings of fact the Commission concludes, with
respect to the applications of Lee E. Mudgett:

1. The applicant has not shown himself to be financially qualified
to continue the operation of the station.

2. The licensee, in the conduct of business and the exercise of rights
associated with the operation of Station KRKO, has been dominated
and directed by various persons who have provided funds in substan-
tial amounts for the original acquisition of the station in 1934 and
for its subsequent maintenance .and operation.

3. Action of the Commission with reference to the granting of
applications for renewal of licenses of stations in the radiobroadcast
service is by the express provisions of the Communications Act lim-
ited to and governed by the same considerations and practice which
affected the granting of original applications. The disclosure of facts
which would warrant the Commission in refusing to grant a license
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on an original application, or the failure to operate substantially as
contemplated by the provisions of a station license, form a basis for
the denial of an application for renewal of a station license. The
Commission is of the opinion that if the facts disclosed above were
presented to it in a. proceeding upon an original application for new
radio facilities, it would be constrained to find that the granting
thereof would not serve the public interest, convenience or necessity.
Neither the letter nor the spirit of the licenses heretofore granted to
Lee E. Mudgett for the operation of Station KRIM has been observed,
inasmuch as he has not been free to exercise the rights conferred
therein, or to accept the responsibility thereby delegated to him,
without the intervention of outside influences.

4. The granting of the application of Lee E. Mudgett for renewal
of license of Station KRICO will not serve public interest, convenience
or necessity.

6. In the event that the application for construction permit were
granted, the funds required to effect the proposed changes would be
obtained from the same ultimate source which in the past has dom-
inated the activities of the station, and to which the existing liability
exceeds the value of the tangible assets of the station.

6. The corporation which is the proposed assignee herein, at least
from a financial standpoint, is subject to the domination of the same
persons who for several years past have directed and controlled the
present licensee, and the majority of the shares of stock thereof are to
be issued primarily in satisfaction of claims of varying nature against
the station held by these persons.

'T. In view of the foregoing conclusions, it is not necessary to con-
sider the applications of Lee E. Mudgett for consent to assignment
of license or for construction permit. Consequently, these two appli-
cations will be dismissed.

8F. C.C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.
In the Matter of

Ln E. MUDGETT (KRKO)
EVERETT, WASH.

For Construction Permit.
For Consent to Voluntary Assignment

of License.
For Renewal of License.

Doc= No. 5097
DOCKET No. 5226
DOCKET No. 5443

October 9, 1940

ORDER

At a session of the Federal Communications Commission, held at
its offices in Washington, D. C., on the 9th day of October, 1940; and

The Commission having under consideration (1) the applications
of Lee E. Mudgett (a) for renewal of the license of Radio Broadcast
Station KRKO, Everett, Wash., to use the frequency of 1370 kilo-
cycles, with power output of 50 watts, sharing time equally with
Station ITEVII (formerly KEEN), Seattle, Wash., (b) for consent of
the Commission to the voluntary assignment of the license of this
station to The Everett Broadcasting Co., Inc., and (c) for con-
struction permit to move the KRKO antenna site locally, install
new equipment and vertical radiator, and increase power output to
100 watts at night and 250 watts until local sunset, with unlimited
hours of operation; (2) the Proposed Findings of Fact and Conclu-
sions which were adopted by the Commission on June 12, 1940,
wherein the proposed conclusion was expressed that the granting of
the instant application for renewal of license would not serve public
interest ; and (3) the exceptions to such proposed findings of fact
and concIuSiOns Ofea' in behalf Of Lee E. Mudgett and The Everett
BrOadcasitng`0/.7 Riid.memoiinizthia brief submitted in support
,hereof; and (4) the entire proCeedings held with reference to these

applieatiOns;' and
Upon further'consideration of the evidence of record,

the exceptions 'memorandum brief aforementioned, that the affairs
of StatiOi itRitO have ben conducted in an inefficient and irregular
roinnetOlikt' the preeent licenSee (applicant herein) has not been
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financially qualified to hold the license for these facilities, and in an
effort to meet operating deficits and obligations incurred for improve-
ments of the technical equipment, he has sought and regularly
obtained an advancement of capital from persons whom he permitted
to intervene, but not to exercise complete domination, in the manage-
ment and operation of the station and to curtail his freedom of action
in determining and directing the policies thereof, which conduct
bordered upon illegality, although not constituting a transfer of rights,
in the station's license contrary to section 310 (b) of the Communica-
tions Act of 1934, as amended; and

It appearing further, that while applicant's mismanagement and
inefficiency, as aforementioned, cannot be denied, his financial insta-
bility and dependency upon outside sources for financial assistance
may be attributed to the difficulties incident to the sale of broadcast
time on KRKO, which heretofore has been authorized to operate with
the limited power output of 50 watts and thereby supply service within
a comparatively meager area; and

It appearing further, that the Everett Broadcasting Co., Inc., the
assignee herein, is technically, legally, and financially qualified to en-
gage in the operation of this station and to hold the license therefor;
that it will undertake such operation with a working capital of $5,000,
after completion of construction, and the city of Everett and the sur-
rounding communities are possessed of sufficient economic resources
to insure adequate support for the station when operated, as pro-
posed, upon an efficient and businesslike basis and providing the type
of program service promised in the instant applications; and

The Commission, being fully advised in the premises, and mindful
that its function as an administrative agency is not the imposition of
penalties upon radio station licensees for their derelictions, except inso-
far as such action may result in some public benefit, but the correction
of irregularities in station management and operation, as well as the
encouragement and promotion of methods whereby such licensees may
supply the most satisfactory public service in accordance with the
Communications Act of 1934, as amended, and the rules of the Commis-
sion promulgated thereunder; and considering that the consumma-
tion of the proposals set forth in the instant applications for con-
struction permit and assignment of license will result in an improved
and entirely satisfactory public service, and the removal from the
station of all the irregularities and inefficiencies heretofore found
therein; the Commission concludes that public interest, convenience,
and necessity will be served by granting the instant applications for
renewal and assignment of the KRKO license, and a grant of the ap-
plication for construction permit, except as hereinafter provided; now
therefore,

8 F. C. C.
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It is ordered, this 9th day of October 1940, that the Proposed Find-
ings of Fact and Conclusions aforementioned, dated June 12, 1940, in-
sofar as they may appear inconsistent herewith, be, and they are
hereby, set aside; and that the applications of Lee E. Mudgett for re-
newal of license of Station KRKO, for construction permit, and for
consent to the voluntary assignment of the station's license to the
Everett Broadcasing Co., Inc., be, and they are hereby, granted, except
that final action with reference to the application for construction
permit, insofar as it seeks the unlimited time use of the frequency 1370
kilocycles, be, and it is hereby, held in abeyance, pending decision upon
the application of Evergreen Broadcasting Corporation for construc-
tion permit (File No. B5-P-2023) to authorize a change in the assign-
ment of Station KEVR (Seattle, Wash.) from the frequency 1370
kilocycles to 1420 kilocycles.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matters of
VOICE OF BROOKLYN, INC. (WLTH),
BROOKLYN, N. Y., Doom No. 1967

For Renewal of License.
UNITED STATES BROADCASTING CORPORATION

Dom:Err No. 2039(WARD), BROOKLYN, N. Y.,
For Renewal of License.

BROOKLYN BROADCASTING CORPORATION

(WBBC), BROOKLYN, N. Y.,
For Modification of License, insofar

only, as said application requests
the facilities of WARD and
W LTH.

DOCKET No. 1882

Decided October 22, 1940

J. Bruce Kremer, Herbert M. Bingham, and Gustave A. Gerber on
behalf of the Brooklyn Broadcasting Corporation; Paul M. Segal,
George S. Smith, and Harry P. Warner on behalf of the Voice of Brook-
lyn, Inc., and United States Broadcasting Corporation; George B.
Porter and James D. Cunningham on behalf of the Commission.

STATEMENT OF FACTS, GROUNDS FOR DECISION, AND ORDER

Br THE COMMISSION :
The licensees involved in this proceeding are the Voice of Brooklyn,

Inc. (Station WLTH), United States Broadcasting Corporation (Sta-
tion WARD), and the Brooklyn Broadcasting Corporation (Station
WBBC). These three licensees and the Paramount Broadcasting Cor-
poration (Station W W) divide time equally on the frequency 1400
kilocycles. Each station serves the Brooklyn, N. Y., area and each
was licensed prior to 1932.

In 1932 each of the four licensees filed an application for increase
of operating time which, if granted, would have required the deletion
of one or more of the other stations. These applications were heard
together before an examiner in August and September of 1933.

8 P. C. O.
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During this hearing and subsequent thereto a number of applications
were filed by other parties seeking full-time use of the 1400 -kilocycle
frequency. Also, the licensees amended their applications as to oper-
ating time requested. Therefore, the Commission ordered a further
hearing to include these subsequent applications. This hearing was
held in December 1934 before an examiner and the Commission
rendered its decision on December 17, 1935 (2 F. C. C. 239).

Upon consideration of petitions for rehearing the Commission on
February 5, 1936, ordered a hearing de novo to be held before it upon
all the applications then pending and involving the use of the fre-
quency of 1400 kilocycles in Brooklyn, N. Y., including the renewal
applications of the licensees. This hearing was opened March 19,
1937, and concluded with oral argument on April 13, 1937. On June
29, 1937 (Commissioners Payne and Walker not participating and
Commissioner Stewart dissenting), the Commission entered its order,
effective September 15, 1937, (1) granting the applications of the
Brooklyn Broadcasting Corporation (WBBC) for renewal of license
and for renewal of auxiliary transmitter license, and granting, in
part, its application for modification of license, subject to compliance
with rule 131, insofar as that application requested the facilities of
Stations WARD and WLTH, and denying said application insofar as
it requested the facilities of Station W VJi'W; (2) granting the appli-
cations of the Paramount Broadcasting Corporation ( W VJi'W) for
construction permit to make equipment changes and for renewal of
license, and (3) denying all other applications involved in the pro-
ceeding (4 F. C. C. 521, 526).

On September 29, 1937, the Voice of Brooklyn, Inc., and the United
States Broadcasting Corporation each filed notice of appeal in the
United States Court of Appeals for the District of Columbia from the
Commission's decision and order of June 29, 1937, denying their ap-
plications for renewal of license. Appeals were also taken by the
Brooklyn Daily Eagle Broadcasting Company, Inc., and the Debs
Memorial Radio Fund, Inc., from the same decision and order of the
Commission which denied their applications. for the operating time of
WBBC, WLTH, WARD, and WVFW. Later the appeals of the
Dabs Radiurund, Inc., and Brooklyn Daily Eagle Broadcasting Co.,
Inc., weri(withdrawn.

On Sep-ten:1Ni 30) 1937; the Court of Appeals, upon petitions filed
by the Irciice of Brooklyn) Inc., land the United States Broadcasting
Corporation, stayed the' effectiveness of the Commission's order of
June 29, 1937, insofar as it terminated the radiobroadcast service of
Station WLTH and WARD and assigned the operating time of said
stations to Station WBBC.

8r a.0.
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Pursuant to a motion filed by the Commission, the Court of Appeals
on October 13, 1938, remanded back to the Commission for further
proceedings the cases which were the subject of the above appeals
taken by the Voice of Brooklyn, Inc., and the United States Broad-
casting Corporation, with the stipulation that "The Commission and
the other parties in interest agree that the status quo will remain until
the Commission has acted on the remand."

Based upon the foregoing, the Commission on October 27, 1938,
ordered that temporary licenses be issued to WLTH and WARD for
their continued operation and on the same date set aside its order of
June 29, 1937, insofar only as the same denied the applications of
WLTH and WARD for renewal of license and granted in part the
application of WBBC for modification of license to utilize the time
of WLTH and WARD. Also, on the same date the Commission
granted the requests of WARD and WLTH and WBBC for oral argu-
ment and directed that each of the parties file briefs. Oral argu-
ment was held on November 10, 1938, and on March 31, 1939, the
parties completed the filing of briefs. Reargument by the same
parties was held before the Commission on October 19, 1939.

The applications now before the Commission are those of WLTH
and WARD for renewal of licenses, Docket Nos. 1967 and 2039, re-
spectively, and the application of WBBC, Docket No. 1882, request-
ing the operating time of WLTH and WARD. The Commission's
order of October 27, 1938, above noted, also set aside the Statement
of Facts and Grounds for Decision of June 29, 1937, insofar as the
same denied the renewal applications of WLTH and WARD and
granted the application of WBBC for the operating time of WLTH
and WARD. The Commission's reconsideration of this record has
been limited to the evidence which relates to these three applications.

During the course of the 1937 hearing the testimony and depositions
of certain witnesses who participated in the 1933 and 1934 hearings
were offered in evidence in the form of exhibits on behalf of WBBC
and WARD, for the purpose of rebutting the testimony of certain
witnesses who participated in the 1937 proceeding. The only par-
ties who objected to the introduction of this evidence were those who
had participated in the prior proceedings and who had had full
opportunity to cross examine the witnesses in question. Rulings on
the admission of all these exhibits were reserved. It is the opinion
of the Commission that the testimony contained in these exhibits may
be considered by the Commission insofar as it is pertinent to the
issues involved herein.

8 F. 0. 0.
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IN RE THE VOICE OF BROOKLYN, INC.--STATION WLTH ( DOCKET NO. 1882)

The Voice of Brooklyn, Inc., is a corporation organized under the
laws of the State of New York and has issued 390 shares of common
stock, each at the par value of $100 per share. Samuel J. Gellard,
president of the corporation, owns 290 shares and his wife and mother
each own 50 shares. The officers, directors, and stockholders of this
corporation are citizens of the United States.

A separate corporation known as the Jewish Radio Program Serv-
ice, Inc., was organized by the Voice of Brooklyn, Inc., under the
laws of the State of New York. Mr. Gellard considers this separate
corporation the financial department of WLTH. All of the stock
in the Jewish Radio Program Service, Inc., is owned by the licensee
corporation and Mr. Gellard is president of both corporations. Un-
der an agreement entered into between the licensee and the Jewish
Radio Program Service, Inc. (a memorandum of which is in evi-
dence), the Jewish Radio Program Service, Inc., undertakes to pro-
cure advertising contracts for the sale of broadcasting time on the
station; to prepare and arrange all programs, and to procure and
prepare the talent and music used in connection therewith. This
agreement also provides that such advertising contracts are to be
made in the name of the Jewish Radio Program Service, Inc., but
shall not be binding unless approved by the licensee; that the Jewish
Radio Program Service, Inc., is to collect all moneys payable for
broadcasting and to remit to the licensee 50 percent of the net proceeds
of each advertising contract; and the Jewish Radio Program Service,
Inc., also agrees to advance any sums and loans to the parent corpora-
tion which may be required for the operation of WLTH. Pursuant
to this agreement, the Jewish Radio Program Service, Inc., has acted
as the financial department of the station, and pays all salaries and
receives most of the money which comes into the station. All con-
tracts are made in the ruune of, thesOftwish ,Radio Program Service,
Inc., subject to the approval of Mr. Gellard who signs checks for
both, c,orporf4ons, Although both corporations keep separate books,
any, rapqs,lyecfad for the operation of the station are taken from
the ' accounts of the Jewish Radio Program Service, Inc., and no
"loans" made to the licensee corporation are repaid to the former.
Moreover, all of the revenue of the station is originally entered on
books of the Jewish Radio Program Service, Inc., and none of this
revenue is assigned to the books of the licensee. Substantially all
revenue of the licensee comes through this subsidiary, and adjust -
merit of the intereorporation accounts are made through journal
exttries. ,14,#Act, most of the financial transactions of the station are
handled through the Jewish Radio Program Service, Inc.

8F.
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Separate balance sheets of the... Jewish Radio Program Service, Inc.
and of the Voice of Brooklyn, Inc., were received in evidence. When
combined, these balance sheets show current assets of $11,167.09, in-
cluding $2,082.10 in cash and $2,032.85 in Government bonds. The.
fixed assets include plant, equipment, furniture, and fixtures, less de-
preciation totaling an estimated valuation of $24,627.40. A book-
keeper, who testified in this connection, opened the books of the cor-
poration on January 1, 1936. The assets and liabilities were set up.
from figures taken from the 1935 income tax returns. The plant and
equipment as well as furniture and fixtures were all depreciated at
a flat rate of 10 percent per annum. The total current liabilities con-
sist of accounts payable in the sum of $1,363.53. Fixed liabilities
consist of an unpaid mortgage on the land of $5,750. The combined
net worth of the two corporations as of March 30, 1937, is shown as
$37,451.18. The separate balance sheet of the Voice of Brooklyn, Inc.,
shows that as of March 30, 1937, the licensee corporation had current
assets of $2,056.95, including $24.10 in cash and $2,032.85 in United
States Government bonds. Among the assets is also listed an inter-
company account due from the Jewish Radio Program Service, Inc.,
of $8,616.88 and the stock of this corporation valued at $400. As
above shown, under the arrangement between the parent and sub-
sidiary corporations, the current assets of the latter are available to
the former at any time. Apart from the capital stock of the licensee,
valued at $39,000, the only liabilities shown are the mortgage on land,
notes and loans payable totaling $7,037.14, leaving a surplus (or net
worth) of $37,257.51. The separate balance sheet of the Jewish
Radio Program Service, Inc. (as of March 30, 1937) showed current
assets of $9,110.14, or fficient current resources at that time from
which to pay the intercompany account. At the time of the hearing
there was an unpaid judgment outstanding against the Voice of
Brooklyn, Inc., in the sum of $940 resulting from a suit which had
been filed by the American Society of Composers, Authors and
PublisherS.

'irar approximately 3 years prior to the hearing, Station WLTH
hid beelAavolved. in a controversy with the American Society of
Composersl'AuthOrs and''PUblishers (ASCAP) with respect to cer-
tain claims of the 'latter the'piyment of royalties on Yiddish
music used by the Station Air-broacleitsting pUrkses. The original
claim was for approximately $3,000. ` These parties 'became involved
in a law suit which 'reaulted in a judgment in favor of the ASCAP
for $940. It was contended on behalf of Station MATH that a sub-
stantial portion of its revenue Comes from commercial
in the Yiddish language, supported try 'TiddIsh iniiSIC,;"thattii.e cop
rights of Yiddish music are not controllect* thC"ASCAP but by

cx.
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Jewish Society of Authors and Composers, to which the station has
been regularly paying its royalties; and that the ASCAP had been
seeking to levy an additional royalty or tax not only upon the pro-
grams using music controlled by it, but also upon programs using
music controlled by the Jewish Society of Authors and Composers.

Mr. Sam Gellard, the president of the Voice of Brooklyn, Inc.,
testified that in order to protect himself from what he considered an
unjust claim on the part of ASCAP, he placed a mortgage of record
on the station's equipment in favor of his brother-in-law. He claimed
that this was done without legal advice and some months before the
suit of the ASCAP resulted in a judgment in its favor; that when
he came to Washington shortly in advance of the 1937 hearing he
discussed this matter with his attorney who advised him to have it
cancelled; that he immediately telephoned his brother-in-law in New
York and had the mortgage vacated. The discharge of the mortgage
was received in evidence at the hearing. Mr. Gellard testified at
several points in the record that neither he nor the licensee corpora-
tion received any money for the issuance of the mortgage. This
testimony is not contradicted and nowhere in the record is there any
evidence that a monetary consideration passed between the licensee
corporation, or its representatives, and the mortgagee with respect
to the issuance or release of the chattel mortgage. At the time of the
hearing Mr. Gellard and his New York attorney were preparing to
file an appeal from the judgment in favor of the American Society
of Composers, Authors and Publishers.

The Jewish Radio Program Service, Inc., was organized during the
course of the above litigation. Mr. Gellard explained that the licensee
found it convenient to sell programs through this corporation "to the
extent that the American Society, the ASCAP Corporation, cannot
go prying into that company and seeing the Jewish programs it
sells * * *" and that the purpose of the corporation was to act as a
"buffer" for protection of the financial transactions of

Although it is not the function of this Commission to determine the
merits of strictly private controversies and suits between licensees
and other parties, yet the 'COMMiSsidn. is concerned with the ethics
and character of persons who are charged with the responsibility of
operating broadcasting stations. While there is no proof that the
Jewish Radio Program Service, Inc., was organized for the specific
purpose of defrauding the claims of creditors, yet Mr. Gellard's own
explanations as to the reasons for turning over the financial affairs
of the licensee corporation to this separate corporation cast grave
do nbtupon the propriety of his motives.

Whilerit is true that the image of record was placed upon the
equipmait of the station by Mr. Gellard in favor of his brother -in -

SIP. CI. C.
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law prior to the date on which the judgment was actually rendered
in favor of the ASCAP, nevertheless, the evidence shows that the liti-
gation was pending at the time the mortgage was given and that said
mortgage was given without consideration. It would appear from
these facts alone that Mr. Gellard's actions in this connection were of a
very questionable nature and certainly not in accordance with good
business ethics.

The record contains no criticism of the transmitting apparatus or
antenna system of Station WLTH. From a technical standpoint, these
facilities appear to- have been operated by qualified persons. The
station spent approximately $1,200 in making improvements to its
equipment in 1936 and 1937 and the antenna in use at the time of the
1937 hearing was satisfactory.

During the week from March 8 to 14, 1937, 31 percent of all pro-
grams broadcast were in English and the rest in foreign languages.
53.3 percent of all programs were Jewish, of which 43 percent were
commercial and commercial announcements. The station does broad-
cast, however, a number of sustaining programs consisting of news,
education, religious, civic, and governmental programs in Yiddish,
German, Italian, and Polish. The station has in the past also broad-
cast a number of public service programs in English, including courses
in American citizenship. The facilities of the station are extended to
educational, religious, civic, gOvernmental, charitable, and similar
institutions and organizations without charge. Approximately 26.5
percent of all programs broadcast are commercial in character.

The programs broadcast by Station WLTH have included advertise-
ments of a number of proprietary medicines and preparations, such
as Gudes Pepto-Mangan, a liniment called Pain Expeller, a tonic
known as Kalwariske and Carter's Little Liver Pills.

During the month of January 1937, Station WLTH paid $560.29
for sustaining talent. The Jewish Radio Program Service is not only
the financial department of Station WLTH, but procures talent and
musicians in connection with most of the commercial programs
broadcast.

Asabove stated, Mr. Gellard is president of both corporations. In
this connection he testified that either he or some employee under his
direct supervision examines and approves all program. continuities
in advance of their broadcast.

At the time of the 1937 hearing and for a peripd of about 7 years
prior thereto, one Witkowski, the station's musical director, conducted
broadcasts of a certain orchestra which were sponsored by advertisers
and which were announced in Polish. Witkowski is regularly em-
ployed by the station on a commission basis, prepares these programs
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himself, furnishes the announcer, supplies the talent, secures the spon-
sor, and collects the money. A certain portion of the revenue is de-
ducted as commissions and the remainder is turned over to the station.

The station manager, Mr. Sam Gellard, testified, however, that al-
though he does not understand Polish, Witkowski always submits
English translations of all announcements and advertising continuity
in advance of the broadcasts, which he (Gellard) personally examines
and approves, and that at all times he is "thoroughly familiar" with
everything that is broadcast on the program in the Polish language.
Mr. Gellard also stated that he does not allocate to Witkowski a blanket
account of time on the air for the purposes of these Polish broadcasts.
The same witness also testified that the station has conducted for about
8 years a similar musical Jewish program under one Cantor Altman,
which is supervised in the same manner.

As Gellard's testimony on this subject was not contradicted, the
Commission must accept his version of the arrangements made be-
tween the Station management and Messrs. Witkowski and Altman
and it, therefore, appears that Gellard does exercise some degree of
supervision over these Polish and Jewish programs. For reasons dis-
cussed elsewhere in this opinion, however, the Commission is of the
opinion that arrangements of this character are inherently undesirable
as they do not permit responsible supervision of the programs broad-
cast.

IN RE UN1' .W STATES BROADCASTING CORPORATION ----STATION WARD ( DOCKET
NO. 2039)

The United States Broadcasting Corporation was organized under
the laws of the State of New York and has issued 100 shares of capital
stock. The stockholders are Mrs. Rae Kronenberg, 74 shares; Estelle
Wagner, 20 shares; Morris Meyers, 5 shares; and Aaron Kronenberg,
1 share. All of the officers, directors, and stockholders of this corpora-
tion are citizens of the United States.

Station WARD is managed by Aaron Kronenberg. A staff of em-
ployees, consisting of radio engineers and operators, announcers,
clerks, and salesmen, is retained upon a regular basis for the operation
of these facilities.

According to a balance sheet which was submitted in evidence, as
of February 28, 1937, the United States Broadcasting Corporation
had a net worth of $31,342.32. The current assets consisted of
$1,496.65 in cash and $4,190.76 in accounts receivable. Among the
assets listed was the sum of $25,877.72, the replacement value of the
transmitter (the book value less depreciation was shown as $16,243.97).
The auditca. (certified public accountant) admitted he had no idea

tber iteltifi Which went to make the original charges on the books
8 F. at CI.'
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or the cost of the transmitting equipment and had no knowledge of
the age of the transmitter or rate of depreciation. The book value
was taken from the old books of the corporation. The auditor testi-
fied that he had only been in charge thereof for 2 years prior to the
hearing. The replacement value of this equipment was supplied by
the station's chief engineer. The auditor had no idea as to what ele-
ments went into this value. Other evidence indicates depreciation of
equipment was taken in accordance with the last income tax report
and was in the sum of $15,908.01. No lawyers' fees or expenses in-
curred in the instant proceeding were included among the station's
assets. The only liability of the United States Broadcasting Cor-
poration was the sum of $673.81 representing accounts and notes
payable.

A profit and loss statement of the United States Broadcasting Cor-
poration shows that for the 6 -month period ending February 28, 1937,
the station operated at a net profit of $2,941.78. There were no judg-
ments pending against the licensee at the time of the hearing and the
station's equipment was not mortgaged.

Certain improvements have been made from time to time in the
equipment of Station WARD over a period of 4 years prior to the
hearing and the technical operation of the station during the same
period has been supervised by one Abe Hass, chief operator, who em-
ploys an assistant operator. During the period of the present owner-
ship of the station, the studios have been twice rebuilt and, at the time
of the hearing, the station maintained modern and well equipped
studios.

For the period March 1, 1936 to -February 28, 1937, 75 percent of
the broadcast time of Station WARD was devoted to sustaining pro-
grams. The 75 percent was divided as follows : 57 percent English,
10 percent Yiddish, 6 percent Spanish, 1 percent German, and 1 per.
cent Polish.

Of all programs broadcast, 65% percent were in English, 2534
percent Yiddish, 8 percent Spanish, 0.5 percent German, and 1 percent
Polik9h-

A bugler analysis of the programs broadcast during the same
period (March 1, 1936 to February 28, 1937) shows that 2 percent
were drama, 9: percent .charitable, 4.5 percent religious, 0.75 percent
cultural, 6 percent.educational, 3 percent civic, 1.5 percent fraternal,
0.25 percent political, and 73 percent popular entertainment. WARD
has in the past broadcast a number of religious, civic, charitable, edu-
cational, governmental, and, other public service programs free of,
charge.

During a period of approximately 7 or 6 month -in the year 1934
certain programs were, conducted tWi..q, a week An Xtaliwlywg. Sta.
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tion WARD under the direction of one Louis Capola, who was a
regular employee of the station on a commission basis and who sold
the programs to advertisers, secured the talent therefor, and made
the Italian announcements. Under this arrangement Capola col-
lected the money due and retained 40 percent, the remaining 60 per-
cent being turned over to the licensee. The programs consisted, in
general, of instrumental music and songs, and. commercial announce-
ments. Capola's participation in the broadcasts appears to have been
limited to making these announcements in Italian at the beginning
Of the programs. Although it is true that neither the commercial
manager, Rabbi Kronenberg, nor the program director, knew the
Italian language, both claimed that translations of the Italian an-
nouncements were furnished to said program director, which were
examined and approved by him in advance of the broadcasts.

While it appears from the foregoing testimony, which is uncon-
tradicted, that some attempt was made on the part of the station
management to supervise these Italian programs, the evidence does
not show that either Rabbi Kronenberg or his program director had
personal knowledge concerning the exact contents of what was being
broadcast as they admittedly did not know the Italian. language and
were forced to rely upon the translations of Mr. Capola, whose quali-
fications to make these translations were not established.

During the year 1934 Station WARD broadcast a program known
as the "Little Artists Radio School." One Wagner, who was not
employed by the station, took space in the back part of the station's
studio and instructed children how to write, play instruments and
sing. Wagner charged the children's parents $1 a. lesson and they
were assured that if their children had ability, they would be helped
to develop through the school. There was a total of about 100 pupils
and about 10 or 12 children demonstrated their ability to the extent
that they were allowed to broadcast. Wagner was the owner of the
"Little Artists Radio School" and the school, as such, was never
owned or conducted by Station WARD. The school had an arrange-
ment with the station whereby the latter was paid a percentage of
Wagner's income for the rental space and broadcasting. The exact
amount of 'the revenue paid the station was not shown. It is not
shown by the eViderice whether or not representations were made over
the station that children would be allowed to broadcast or that there
were any discussions in these broadcasts respecting the charges made
by the school. Rabbi Kronenberg stated that he voluntarily discon-
tinued this'program ih Angritt /934, because he did not consider that
it Was in gOod. taste. Moreover, there is no evidence to show that
the lidentee of Statieli WARD - ever 'exercised any real supervision
onedfitidi over this program.

8 F. C. C.
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At one time, Station WARD broadcast a program known as the
Reuben's Matrimonial Bureau. The evidence does not disclose the
exact contents of this program, but it was apparently broadcast for
the purpose of establishing a medium for the introduction of young
men to young women and to arrange social engagements with a view
to furthering their matrimonial plans. In this connection, Rabbi
Kronenberg, the station manager, testified that he did not personally
approve of such a broadcast; that it was a contract "left over from
the old regime" (that of the former stockholders of the United States
Broadcasting Corporation) and that under this old contract the pro-
gram had 4 weeks to run, but that he only allowed one broadcast
under his management, for which he was not paid. Kronenberg
stated, however, that at no time did he advertise his availability for
performing marriage ceremonies in connection with this particular
program.

Kronenberg further testified that he maintains a marriage cere-
monial chamber at his residence in which he performs weddings for
members of the Jewish faith and that for a few months some years
previous to the hearing he made individual announcements concern-
ing his availability to perform marriages at this place; but that
another rabbi had called his attention to the fact that a broadcast of
this character was not entirely ethical and he voluntarily stopped it
entirely. It cannot be determined from the record whether these
announcements, admittedly unethical, were objectionable in character
or whether the station received any remuneration therefor.

On the evening of September 26, 1934, between 7: 30 and 8 p.
Station WARD was off the air due to some technical difficulties. At
this time the station was broadcasting by remote control a program
sponsored by one Mogelewski, who conducted a wholesale and retail
clothing business known as the World Clothing Exchange. Mogelew-
ski testified in substance that he was billed by the management of
WARD for this program a few days subsequent to the incident; that
he paid for it in full and that at a later date he discovered through
certain custpmers that the program had not been broadcast. He also
stated that he called the matter to the attention of Rabbi Kronen-

berg en the telephone and that the latter refused to discuss the matter.
The testimony of Mogelewski was somewhat confusing and in some
respects self-contradictory, and is not considered convincing in view of
the following facts which were reasonably established by the evidence :

On September 26, 1934, Stations WARD, TiTLTH, and WVFW
were temporarily using, jointly the studios of WARD and were asso-
ciated together under a corporation known as "The Broadcasters of
Brooklyn, Inc,," to which these stations had applications pending for
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authority to assign their licenses. Pending action upon these applica-
tions (which were denied by the Commission after the 1934 hearing
and were subsequently withdrawn) for a period of 5 or 6 months.
(July to December 1934) the three stations used the one common
studio. They maintained separate operating staffs, operated from
separate transmitters, announced their programs under separate call
letters, and otherwise preserved their separate identities. Under a
time-sharing arrangement, which was in effect on September 26, 1934,
WVFW was authorized to broadcast from 6 to 7: 30 p. m. and WARD
from 7: 30 to 9 p. m. Some weeks prior to September 26, Stations
WARD and WLTH entered into an arrangement whereby WARD
agreed to broadcast over its transmitter programs for the benefit of
WVFW for the period 7:30 to 8 p. m. and in turn WVFW agreed
to broadcast the program of WARD over its transmitter for the
period 7 to 7:30 p. m. This arrangement continued until about the
middle of November 1934.

During the period from 7 : 30 to 8 p. m., although the World Cloth-
ing Exchange program was broadcast over the transmitter of Station
WARD, said program appears to have been an account of Station
WVFW. One Callahan, who was employed at that time as chief
announcer for WVFW and who actually announced the program in
question at the studios of the World Clothing Exchange, testified he
knew at the time of the 22 -minute suspension that it was taking place
and that Mogelewski and other persons associated with the program.
were aware that it was not being broadcast.

A similar charge was made by Mogelewski with respect to certain
other programs during the same half-hour period which he alleged'
were not broadcast in November 1934, and for which he claimed that
payments were made.

Mogelewski stated in this connection that he continued to put on
his program at the usual time between 7: 30 and 8 p. m. and had no
knowledge until some weeks later (after payments had been made -
therefor) that on several occasions his program had not been broad-
cast and that a "fish" program had been heard instead..

These statements were to some extent refuted by one Sanford Major,.
who testified that, he, was then in, the employ of Station WVFW and.
was instructed by that station to, go to the studios of the World
Clothing Exchange on November 14, 1934, for the purpose of taking
charge of the technical operation of the remote control broadcast. He
stated that he arrived at the studios at 6:30 p. m. and informed
Reuben Goldberg, an announcer in the employ of Mogelewski, that
the program, of the World Clothing Eichange must be broadcast be-
tween 7 an 7: at) m. Goldberg then telephoned Oscar Kronen -
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berg (son of the Rabbi) on this matter. The witness further stated
that despite these instructions, the management of the World Cloth-
ing Exchange refused to put on the program until 'T:30, although
both Goldberg and Mogelewski were aware of the fact that the per-
formance which they gave beginning at 'T:30 was not being broadcast
and that said performance was continued "as a sort of farce" for the
benefit of persons sitting outside the studio.

Moreover, on November 8, 1934, the management of Station WARD
had already notified WVFW by letter that it would not continue
to broadcast the programs of the World Clothing Exchange between
"7:30 and 8 p. m. and was preparing to resume, beginning November
14, 1934, the use of this period for the broadcasting of its own pro-
grams. (Prior to this date Station WARD had contracted with a
local fish dealers' association to broadcast its program during said
period). On November 14, 1934, the date on which the first of the
fish dealers' programs was broadcast, WVFW acknowledged the
notice, but requested an opportunity to arrange with Mogelewski for
some other time for his program.

Mogelewski was requested by Commission counsel to produce can-
celled checks to corroborate his statement that he had paid Station
WARD for the programs of the World Clothing Exchange which he
thought were broadcast on September 26, 1934, and during the month
of November 1934. This he was unable to do. He was billed for
these programs on the stationery of Broadcasters of Brooklyn, Inc.,
and at the bottom of each of these bills appears the statement "Kindly
make check payable to WVFW."

Due to this conflict in the testimony, the exact circumstances sur-
rounding the broadcasting of the above programs of the World Cloth-
ing Exchange cannot be definitely determined but the evidence does
not establish that Mogelewski was billed by Station WARD (as dis-
tinguished from Station WVFW) for those broadcasts or that in fact
he paid that station therefor. In view of the fact that these pro-
grams were scheduled to be broadcast over WARD, there is some doubt
as to whether the manager of that station acted in an entirely ethical

t cahneCtion with these broadcasts, as it was clearly his re-
erith1#y to see that the '4:Pox:War 'was directly and promptly ad-

vised of the fact that the:progrit:Milvere- not being broadcast on those
occasions and of the reaSons Ay they Could not be. This apparently
was not done.

On or about May 3, 1934, one Walter J. Rowell, an inspector for
the Federal Radio Commission, visited Station WARD for the pur-
pose of inspecting the transMitting equipment that occasion
Rabbi Kronenberg showed the inspector' certain new' nt which
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had been purchased; discussed various plans for the improvement of
the studios and asked and received certain advice from the inspector
with respect to the proposed changes and improvementi. Rabbi
Kronenberg escorted the inspector to his private office in order to show
him certain spare parts which had been purchased. When the in-
spector was about, to leave for his luncheon he shook hands with the
Rabbi. According to Kronenberg's version of the incident, he stated
that it was too early for his own luncheon and that there was no
"kosher" place in the vicinity; that he took a dollar or two and said
to the inspector, "Go down and have lunch at my expense;" that the
inspector shoved the Rabbi's hand away, and the latter then said in
Jewish, "Don't be silly."

According to the testimony of Walter J. Howell (1934 hearing),
no conversation led up to this incident and when he clasped the
Rabbi's hand he felt what he assumed to be a bill, a transfer, or a
cigar coupon. Only the sense of touch led the inspector to believe
that the article was a bill or something of value. The inspector never
saw what the article was. He stated that he told the Rabbi that he
could not accept anything of that nature, and when he pushed the
Rabbi's hand away, the latter then became angry and spoke some
words, partly in English and partly in Jewish.

The inspector stated that, he had not found anything wrong with
the station equipment, but had previously informed the Rabbi that
the station would be cited far a minor violation of the rules. Apart
from this matter, the inspector stated that he could give no reason as
to why the Rabbi should offer him anything of value. According to
the testimony of Rabbi Kronenberg, the station was later cited for
failure to make a proper entry in the transmitter, log.

The Commission does not consider that there is sufficient evidence
to support a finding that Kronenberg attempted to bribe the Com-
mission's inspector at this meeting.

ZN RE BMOC/1E14T ntOADCASTI"Na RATION STATION WBBC ( DOCIINP

LXV. 8'2)

The BreoitlYn'Broadeasting,Carporation was organized under the
laws of tbe,Stide of New Yosk and is authorized to issue 750 shares of
capital, stock Of the par -mine of $100 a share. Two hundred and
ninety shareS thiS Stock have been:issued, all of which are owned
by Peter J. Testen, president of the corporation. The officers, direc-
tors, and ;stackholclers are citizens of the United States.

According la -a: balance c sheet' submitted, in evidence, as of Decem-
iterk010934Etliel3reokl&nreadcasting ,Corporation bad a net worth
of $29,768.08. Current assets consisted of $1,804.19 in cash and
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$3,133.67 in accounts receivable. Testimony adduced at the hearing
discloses, however, that on March 16, 1937, WBBC had cash in bank
in the sum of $4,955.90. The evidence is not clear as to whether the
additional cash as of that date was derived from a corresponding re-
duction in accounts receivable. Among the assets listed was the sum
.of $8,000 which represented the amount spent or to be paid for legal
fees in connection with the instant proceeding. As of the date of the
bearing, approximately $6,000 of this had been paid out and the $2,000
additional was included in accounts payable. The accountant who
prepared the statement testified that it is good accounting practice
to list such an item as an asset and that his theory was corroborated
by the United States Treasury Department on former income tax
xeports of this station. This item was challenged by other parties
-to the proceedings. Among the fixed assets is listed the sum of
$36,531.33 which represented a valuation of radio and studio equip-
ment. Of this item, according to the testimony, $19,000 represented
the cost of equipment less depreciation since March 1, 1932. The
equipment has been depreciated at the rate of 10 percent per annum.
The accountant did not know whether the $19,000 was based upon the
original cost or simply an arbitrary figure. This sum was set up
on the books by the bookkeeper who was predecessor to this witness.
At no time was an attempt made to take an inventory of the equipment.
The difference between the sum of $19,000 and $36,531.33 represents
'the cost of equipment actually purchased since 1932. Among the lia-
bilities listed are notes and accounts payable, sums due Peter J. Testen
and unemployment insurance payable, totaling $9,745.93.

A profit and loss statement of the Brooklyn Broadcasting Corpora-
tion for the year ending December 31, 1936, shows a net loss in
broadcasting operation during that period of $2,459.97.

The antenna used by WBBC at the time of the hearing was of the
inverted "L" type. An engineering witness who testified on behalf
of that station admitted that he did not consider this antenna efficient,
based upon current standards. (Peter J. Testen, Jr., admitted in his
testimony that the WLTH antenna was vertical and higher than that
of WBBC.) The transmitting equipment in use by WBBC at the
time of the hearing Was of a composite structure. The above en-
gineering witness also stated that such equipment in his opinion was
sufficient "for the purposes at hand". but would have to be improved
to meet the standards of modern transmitters. It was shown, how-
ever, this licensee has, spent substantial sums since 1934 in improve-
ments which were made to the studio and transmittinob equipment.

eAt the time of the hearing the studios were shown to bey and
well equipped. t it" )
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During the period from January 1, 1936, to February 28, 1937, ap-
proximately 33 percent of all programs broadcast by Station WBBC
were in foreign languages interspersed with English announcements.
In this connection the commercial manager of the station estimated
that at least 70 percent of the station's gross income was derived from
foreign language programs and that one-half of this 70 percent was
received from Jewish commercial programs. The program director
testified that about 60 percent of all foreign language programs broad-
cast were commercial in character. At the time of the hearing no
Italian or Spanish programs were being broadcast and those in the
Polish and Hungarian languages were not of a commercial character.

A program schedule for a typical spring week reveals that 271/4
percent of all programs broadcast were commercial and the remaining
were sustaining. The program director of Station WBBC testified
that the great majority of the station's sustaining and public service
programs are broadcast in the English language. Although Station
WBBC broadcasts a program in English entitled "The Elementary
School of the Air" under the auspices of the Federal Works Progress
Administration and the local board of education for the purpose of
teaching English to the foreign -born listeners and to acquaint them
with American ideals and institutions, at the time of the 1937 hearing
no Americanization programs were broadcast by this station in
foreign languages.

Station WBBC retains five or six different persons to prepare and
broadcast programs in German, Syrian, Jewish, and other foreign
languages. The same individuals procure the sponsors for these pro-
grams. The program director stated that these persons are not
employed on a salary basis which strongly implies that they receive
commissions on the accounts obtained. The program director also
admitted that he had no personal knowledge of any foreign. language
except German, At one point he stated unequivocally that the con-
tinuities of the foreign language programs are not subject to super-
vision of any kind. Later, however, he changed his testimony on this
subject and stated that the translations of the foreign language pro-
grams, which are commercial in character, are submitted to him in
advance of their broadcast and that he examined the English version
of these continuities. In this connection he also stated that the per-
sons who procure and broadcast the programs also make the trans-
lations. The qualifications of these individuals to make accurate
translations were not shown,

Although it is not clear from the evidence what degree of super-
vision,.or control is exercised, -over foreign language programs by
responsible iepresbntatives of the licensee corporation, the admissions
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of the program director strongly indicate that such supervision is
extremely lax in character. In any event the program director is
obliged to rely upon the translations which are furnished him by
persons who have a definite financial interest in obtaining these pro-
grams but who in no way share the responsibilities of the licensee
to the public. As heretofore shown, Stations WLTH and WARD
also employ the same methods in broadcasting foreign language
programs.

Station WBBC has, in the past, broadcast a number of educational,
civic, fraternal, religious, governmental, and other public service pro-
grams without charge. A number of additional organizations of this
character have accepted invitations to use the facilities of this station
in the future.

The program director stated that he was not familiar with the pro-
grams broadcast by the other time-sharing stations and admitted that
as far as he knew the program service of Station WBBC is neither
superior to nor different from that of these stations.

Station WBBC has in the past conducted a program relative to an
organization known as "The Brooklyn School of the Air." This
school was established in the same building as the studios of Station
WBBC and was conducted for the purpose of teaching children sing-
ing and dancing. The school paid rental to Station WBBC for its
use of the premises. The parents paid for the lessons taught the
children and for the privilege of hearing them broadcast over Sta-
tion WBBC. This was listed as a commercial program. The
amount of money actually paid to the licensee for these broadcasts
was not shown. One of the officers of "The Brooklyn School of the
Air" was a Miss Smith who had formerly been the program direc-
toress of Station WBBC. This school program was discontinued
about a month prior to the 1937 hearing. A witness for Station
WBBC also admitted that in the year 1934 this station operated a
'Similar school which was also conducted by Miss Smith, and that the
Erst school was considered a property of the licensee. It appears that
47The"BrOoklyn School of the Air," a separate organization, was a",'}fie "Brooklyn

tti, 'the l'Orraer school
.04o-4114i1.0*ziedefiiiite ,ai4delice in the record that the Con-

tents of thee Ociitai.iiibOi4I4ka objectionable, the Commis.:
Sion believes that the broad.caiiigOf such programs in conjunction
With a school, frimi Which Elie station.'receives financiaVbenefits, is a
practice which lends itself to abuse.

Station WBBC has broadcast a, number of pro"Falns advertising
Proprietary medicines and to' nies;likeli'ai Carter's Little tiVer'Pb.ls,
a mineral water known as "Itatylasinets gt..joaeidi Aspirin and
Penetro:
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COMPARISON OF THE SERVICES OF STATIONS WARD, WLTH, AND WBBC

(A) FINANCES

As shown above WBBC claimed as an asset the sum of $8,000 for
prepaid legal expenses. It is questionable whether or not it was
proper to claim this item as an asset. The other two stations did not
attempt to capitalize their legal expenses. A comparison of the
financial statements submitted by the three stations revealed that at
the time of the hearing the net worth of WBBC was $28,7608, or
approximately $8,500 less than that of Station WLTH. If the sum
of $8,000 be eliminated as an asset, the net worth of WLTH is far
greater than that of WBBC. The net worth of WARD ($31,342.32)
is somewhat higher than that of Station WBBC. During the period
of a year prior to the hearing WBBC operated at a substantial loss
whereas during a 6 -month period preceding the hearing, Station
WARD operated at a substantial profit.

When all of the above facts are taken into consideration, it is
apparent that WBBC did not show any superior financial qualifica-
tions to those of WARD and WLTH and that, in fact, it is in a
weaker financial position than the other two stations.

Each of the three licensees presented some evidence in support of
its financial qualifications which was not of a satisfactory character;
i. e., the valuations placed on the equipment of the stations were
speculative and unscientific in view of the fact that the original pur-
chase prices were not shown; no inventory had been taken of the
equipment; -'and the rates of depreciation were low in two cases
(WLTH and WBBC) and were not definitely shown in the third
(WARD). -

(B) PROGRAMS

A comparison of the program services of the three stations reveals
that they were all of substantially' the saint 'Character; all devoted
approximately the same prepoirtions` of their broadcasting hours to
sustaining programs; 'and iilrhaVe apparently cooperated with civic,
religious, governmental, Charitable, and similar institutions. Stations
WBBC and WARD each devote approiimately the same proportions
of their time tO foreign' language programs, most of which are highly
comniereializecl.' While it 'is true that Station WLTH devotes a
griiiter 'pOrtion Of' its tip ,to foreign language broadcasts, this is
donnterbilanceci by they fact thatWLTH apparently broadcasts sus-
taining an& pilbhe'Serike Pe -grams in these languages to a some-
what greater' -extent than WARD' and to a degree which is at least
coinVailible to that of WBBC. WBBC made no showing that it has
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or will be able to render a program service which is materially superior
to that of WARD and WLTH.

As above shown all of the three time-sharing stations devote sub-
stantial portions of their allotted hours to the broadcasting of pro-
grams in foreign languages, many of which are commercialized. Be-
cause of the large groups of persons of foreign extraction residing
in Brooklyn, each of the applicants herein contended that a definite
need exists for programs of this character. In support of these con-
tentions the 1930 United States Census population statistics were
presented to show that out of a total population in Brooklyn of
2,500,000 persons, 878,770 were foreign -born whites and 1,126,952
native-born whites in Brooklyn were of foreign or mixed parentage.

The Commission is of the opinion that because of the fact that the
population of Brooklyn contains such a large number of persons of
foreign extraction, many of whom apparently do not understand the
English language, that a definite need does exist for programs in for-
eign languages. Moreover, as above indicated, the program service
of each of the above stations includes a number of such programs
which appear to be meritorious in character. However, it is ex-
tremely doubtful whether the methods employed by these stations in
broadcasting these programs are in the public interest. Most of
these foreign programs are prepared and conducted by persons usually
employed by the stations on a commission basis, who also secure the
advertising for such programs and deduct their remuneration from
the revenues produced thereby. The same individuals make the trans-
lations which are turned over to the station management. The quali-
fications of these persons to make accurate translations were not
established. As the station managers and program directors are not
personally familiar with most of the foreign languages broadcast,
they necessarily must rely upon these translations and cannot, there-
fore, have absolute assurance as to the exact nature of the contents
of the programs. Under these circumstances it does not appear that
responsible representatives of the licensee corporations exercise com-
plete supervision or control of the foreign language programs which
are ,broadcast. Moreover, as the individuals who procure, broadcast,
and translate these programs have a definite financial interest therein,
and conduct them largely on their own responsibility, it is conceiv-
able that such persons might be tempted to broadcast advertising
matter which, although lucrative, may not be of, high quality and
which might possibly be detrimental to the welfare of the listening
public. There is no evidence of record, however, that such results
have followed or that complaints have been received by the stations
with respect to these programs ,from members of, the publie.
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(C) TECHNICAL QUALIFICATIONS

From a comparison of the equipment, studios, and personnel em-
ployed by the three stations there is no evidence to show that Station
WBBC was better qualified technically than either of the other two
stations. In fact, the antenna which was employed by WBBC at
the time of the 1937 hearing was of an obsolete design and admittedly
was not as efficient as the one which was then used by Station
WLTH. All three of the licensees have made certain improvements
in their studios and equipment from time to time and all were
shown to be technically qualified to continue the operation of their
respective stations.

CONCLUSIONS

For the reasons herein set forth, none of the stations involved in
this proceeding has rendered a service which could be deemed highly
meritorious. The service rendered by each of the stations has been
of the same general character and quality, and there is nothing in
the record to show that WBBC is qualified to render a superior
service to that of either WLTH or WARD. Because of the fact
that WBBC has failed to show that it is qualified to render a more
efficient service than has heretofore been rendered by WLTH and
WARD, the Commission, upon further consideration of this record,
is impelled to reverse its former action (order of June 29, 1937),
granting to WBBC the facilities of WARD and WLTH and, ac-
cordingly, the application of WBBC for such facilities must be
denied.

The history of these proceedings reveals that beginning in 1932
none of the four time-sharing stations operating on 1400 kilocycles
was satisfied with its allotted operating time. This is evidenced by
the applications filed by the licensees seeking the time of one or
more of the other stations or the assignment of facilities to a single
assignee. As a result of these :applications -the various licensees
became involved in a series of 60).tro-versid and conflicting conten-
tions before the Connnission,"extencling over a number of years.

The Brooklyn area 'is 'served by. a large number of competing
stations. Thelour stations sharing time on the frequency 1400 kilo-
cycles iireticit only in competition with other stations operating in the
Brooklyn area but, due to the fact that they are separately owned,
managed and controlled, they must also compete with each other_
Competition, under such Circumstances, is necessarily severe and
bperates'as a- definite -handicap to each station in rendering an effi-
tient" serVice to the public. Moreover, as 'evidenced by these pro-
tiek4itteiFdlie' to this iccimpedtive situation and the divergence of

8 14. a. 0
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ownership and interest in the different licensee corporations, con-
flicts and antagonisms arose between the licensees, and it is appar-
ent that these conflicts and resulting litigation before this Commis-
sion have also been somewhat detrimental to the licensees of these
stations in rendering an efficient service. Under such circumstances
it is impossible to build a program service sufficiently balanced and
continuous to meet the highest standards of efficiency in service to
the listening public.

It is -the opinion of the Commission that a single station operating
full time and under one management, would be in a much stronger
position to meet the competition of other stations operating in the
Brooklyn area, and would be better qualified to render a far more
efficient service than has heretofore been available from the four
time-sharing stations. A decided improvement is needed in the char-
acter of the broadcast service rendered the Brooklyn. N. Y., area
through the use of the frequency 1400 kilocycles. The Commission, of
course, will entertain any feasible proposal for the consolidation of the
four present licensee corporations into a new organization to operate
one station under a single management and control for the purpose of
supplanting the four existing stations. In this connection, however,
such new corporation or other organization must be prepared to
demonstrate to the satisfaction of the Commission that the manage-
ment selected will consist of persons who are highly responsible and.
fully qualified to operate the new station.

The Commission will grant the pending applications of the Voice
of Brooklyn, Inc. (WLTH), and the United States Broadcasting
Corporation (WARD) for renewal of licenses, and thus place them
in the same status as the Brooklyn Broadcasting Corporation
(WBBC) and the Paramount Broadcasting Corporation (WVFW)

insofar as concerns the 1937 hearing and related proceedings.
In order to facilitate the carrying out of the North American

Broadcasting Agreement the Commission has from time to time,
through its orders, extended the licenses of standard broadcast sta-
tions expiring in the year 1940. Normally, the licenses of Stations
,W:V,KWand Vail3C would have expired August 1, 1940. Under
the COmmission's order.of June,11, 1940, all licenses expiring August
1, 1940, were extended to October 1, 1944, Alla on September 11, 1940,
were further extended to March* 1941.

It is to be understood that the action herein taken is without preju-
dice to the Commission's right to review the entire situation at a
future date and institute further proceedings for the purpose 1.4
determining whether or not the continued operation of the stations
on the present time-sharing basis will ;serve public intezegt, gonvenr
ience and necessity.

sp.o.o.
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GROUNDS FOR DECISION

1. The broadcasting service rendered the public by Stations WLTII
and WARD has been of the same general character and quality as
the service rendered by Station WBBC and there is, in fact, no sub-
stantial distinction in the merits of the services of these three stations.

2. The licensees of Stations WLTH and WARD are qualified
legally, technically, financially, and otherwise to operate their respec-
tive stations on the limited basis of a time-sharing station.

3. The granting of the application of the Brooklyn Broadcasting -
Corporation (Docket No. 1882) for modification of license insofar
as said application requests authority to operate during the hours
used by the Voice of Brooklyn, Inc., and the hours used by the
United States Broadcasting Corporation would not serve public
interest, convenience and necessity.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
AMARILLO BROADCASTING CORPORATION

(KFDA),
AmARn.zo, TEX.

For Modification of License.

File No. B3-ML--1013

Decided October 22, 1940

DECISION AND ORDER ON PETITION FOR REHEARING

This is a petition for rehearing filed by Southland Industries, Inc.,
owner and licensee of radio station WOAI, San Antonio, Tex. Sta-
tion WOAI is assigned the use of the frequency 1190 kilocycles with a
power output of 50 kilowatts, unlimited time. The petition for re-
hearing is directed against the action of the Commission, September
4, 1940, granting without hearing the application of Amarillo Broad-
casting Corporation (KFDA), Amarillo, Tex., for modification of
license to change frequency from 1500 kilocycles to 1200 kilocycles
with a power output of 250 watts, unlimited time.

The petition alleges that Station WOAI is a class I station "which
the Commission, by its Standards of Good Engineering Practice, rec-
ognizes as being assigned on the basis of rendering secondary and
intermittent service over large areas outside of the primary service
areas;" that WOAI renders secondary service in the vicinity of Ama-
rillo, Tex., and that many persons residing there regularly receive
radio service from WOAI; that the operation of Station KFDA on
the frequency 1200 kilocycles will destroy petitioner's service in the
Amarillo area; that such interference to WOAI's service will extend
over an area of about 1,965 square miles or over a radius of 25 miles
from Station KFDA; that WOAI's service has not heretofore been
subject to interference in Tex. from the operation of stations on 1200
kilocycles. Petitioner requests the Commission to reconsider its action
granting the application of Amarillo Broadcasting Corporation
(IiiisDA) and upon such reconsideration, vacate its order and desig-
nate the application for hearing. Petitioner "offers to produce testi-
mony showing the extent and character of the interference to the

8 F. O. O.
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service rendered by Station WOAI in the Amarillo area occasioned
by the grant of the (KFDA) application."

The opposition filed October 7, 1940, by Amarillo Broadcasting Cor-
poration (KFDA) to the petition for rehearing makes reference to
the Commission's Standards of Good Engineering Practice and separa-
tion tables insofar as they refer to the primary service area. of sta-
tions such as WOAI. Since petitioner does not allege interference
to its primary service area, the opposition is not responsive to the
petition.

On October 8, 1940, Southland Industries, Inc., filed an answer to the
opposition filed by Amarillo Broadcasting Corporation to the petition
for rehearing.

Under the rules of the Commission governing allocation of facili-
ties for broadcasting stations, Station WOAI, San Antonio, Tex.,
(1190 kilocycles -50 kilowatts power-unlimited time) is a class I
station. KFDA, Amarillo, Tex. (1200 kilocycles -250 watts power-
unlimited time) is a class IV station. Section 3.22 (a) of our rules
provides that a class I station is a dominant station operating on a
clear channel and designated to render a primary and secondary
service over an extended area at relatively long distances. "Its pri-
mary service area is free from objectionable interference from other
stations on the same and adjacent channels, and its secondary serv-
ice area free from interference, except from stations on the adjacent
channel, and from stations on the same channel in accordance with
the channel designation in section 3.25 or in accordance with the
'Engineering Standards of Allocation'." Section 3.22 (d) provides
that a class IV station is a station operating on a local channel
designated to render service primarily to a city or town and the
suburban and rural areas contiguous thereto. The power of a sta-
tion of this class shall be not less than 100 watts nor more than 250
watts and its service area is subject to interference in accordance
with the "Engineering Standards of, Allocation."

The Standards of Good Engineering Practice of the Commission
indicate that class I stations are designed to render primary and
secondary service over ah extended area and at relatively long dis-
tances. Renee -their primary service areas are free from objection-
able interference from other stations on the same and adjacent
channels, and -their secondary service areas are free from objection-
able interference from stations cm 'the same channels. On adjacent
clamp' els, hOwev'er, the secondary service area of a class I station is
not'protected. Our Standards provide further, in case of placing a
station on' an adjacent channel (16 kilocycles removed) to a class I
StatiO as"here, wuuld 'substitute a primary service for the
s Gondar 'SigiviCe; the thiltiter of the program service as well as the
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signal service of the two stations should be given consideration,
"That is, at the 0.5 millivolt -per -meter 50 -percent sky -wave contour
of a class I station purely for the determination of comparative
service, the area bound by 1 millivolt -per -meter contour of a class IV
station 10 kilocycles removed may be taken as the area within which
the secondary service of the class I station is precluded. For higher
values of 50 -percent sky signal from a class I station the ratio of
the ground -wave to sky -wave shall be 2 to 1 and considered only
within the 0.5 millivolt -per -meter 50 -percent sky -wave contour of the
class I station."

Station KFDA at Amarillo, Tex., is approximately 450 miles from
Station WOAI, San Antonio, Tex. The required separation in miles
between two broadcast stations such as WOAI and KFDA operating
on adjacent channels (10 kilocycles removed) to avoid objectionable
interference to the primary service of each is 205 miles. Upon the
effective date of the North American Regional Broadcasting Agree-
ment, March 29, 1941, it is proposed that KFDA will operate on
the frequency 1230 kilocycles and WOAI will operate on the fre-
quency 1210 kilocycles which will give these stations a 20 -kilocycle
separation.

No question of interference to the primary service of Station WOAI
is involved in this proceeding. The sole question raised by the peti-
tion for rehearing relates to the secondary service area of Station
WOAI while it is operating on the frequency 1190 kilocycles and
KFDA is operating on the frequency 1200 kilocycles. It is alleged that
this secondary service area of WOAI will be interfered with over an
area of 1,965 square miles, or over a radius of 25 miles from Station
KFDA. No engineering data supported either by actual measure-
ments, or predictions or calculations based upon generally accepted
standards of good engineering practice as to either the extent of the
secondary service area of Station WOAI or the, interference which Sta-
tion WOAI alleges it will receive from the proposed operation of the

Grillo statioln, is set forth in the petition.
PITit,i1,x the absence of any supporting data to show the basis for

petitipner's Conclus:ions$ And of any actual measurements of the field
intensities of thc ,signals pf.botfh7W0A1 and. KFDA, these may be
calculated with, substantial aeon*kF4erilile Engineering Standards
of Allocation and Stanclar*.OtGoOd Engineering Practice. Using
these data, the signal of WOAliat the location of Station KFDA is
calculated to be 0.94 millivolt per meter. Since KFDA. within the
0.5 millivolt -per -meter 50 -percent sIty.-Wave contour cif Station WO.A.I,
the value of the ground wave s' ,`Cf which will

on; therfere with the sky -wave seryieecf tar
2 to 1 ratio, provided for bY: our Standards,
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tice) is 1.88 millivolts per meter. This contour is calculated to lie at
a distance of 181/2 miles from the transmitter of Station KFDA en-
compassing an area, of about 1,075 square miles, including a population
of 51,356 persons. Of this number, the people residing within the
city of Amarillo and those residing within the town of Canyon, Tex.,
did not receive service from Station WOAI, San Antonio, Tex., be-
cause the signal laid down in those areas by Station WOAI was not
serviceable. According to the 1930 (U. S.) Census, Amarillo had a
population of 43,132 and Canyon had a population of 2,821. Hence,
only about 5,403 persons who received secondary service from Station
WOAI prior to the operation of Station KFDA on the frequency
1200 kilocycles will be deprived of that service by KFDA's change
in frequency.

Operating on the frequency 1500 kilocycles with 250 watts power,.
Station KFDA serves, within its 4 millivolt -per -meter (night) contour
of about 320 square miles, a population of about 45,237, and within
its 0.5 millivolt -per -meter (day) contour of about 2,827 square miles,.
a population of 55,624. Operating as proposed on the frequency 1200
kilocycles KFDA would serve, within its 4 millivolt -per -meter (night>
contour of about 408 square miles, a population of about 45,682 and
within its 0.5 millivolt -per -meter (day) contour of about 4,300 square
miles, a population of about 62,927.

Besides KFDA there is one other station located in Amarillo, Tex.,.
namely, KGNC, which operates on the frequency 1410 kilocycles with
a power output of 1 kilowatt night and 21/2 kilowatts local sunset,
unlimited time. Station KPDN, Pampa, Tex., 54 miles from Amarillo,.
serves a small part of the rural area during the daytime and Station
KWFT, Wichita Falls, Tex., 210 miles from Amarillo, serves part
of the rural area towards Wichita Falls, daytime only. This is all
the primary service received in this area. Station KFDA. operates

 536 hours per month, 252 hours of which are devoted to programs of
the Mutual Broadcasting System and the Texas State Network. Sta-
tion KGNC operates 5371/2 hours, 251 hours of which are devoted to.
programs of the National Broadcasting Co., and the Texas State
Network. Station KPDN, Pampa, Tex., is. not affiliated with any -
chain. Station KWFT, Wichita Falls, Tex., uses the programs of the
Columbia Broadcasting System, Inc.

Station WOAI, San Antonio, Tex., is an affiliate of the National'
Broadcasting Co. (Red Network) and the Texas Quality Network and
devotes about 375 hours out of .527 hours per month to the transmission
of network programs. The programs of the National Broadcasting
Co. (Red Network) are also received in the area with a signal of about.
the same intensity as that of Station WOAI from Station KOA, Den-

SF. OM.
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ver, Colo., which devotes about 354 hours out of a total of 551 hours
per month to network programs, and with slightly less intensity from
Station WHO, Des Moines, Iowa, which transmits network programs
about 255 hours out of a total of 537 hours per month.

To sum up therefore, it appears that the proposed operation of Sta-
tion KFDA will result in the extension of the primary service of
Station KFDA at night to a population of about 455 persons and in
the daytime about 7303 persons and the loss to a population of about
M03 persons in the secondary service area of Station WOAI. Most
of the population receiving the secondary service of Station WOAI,
however, is able to receive the network programs broadcast by Station
WOAI from one or two other stations. Furthermore, this situation
will exist only until March 29,1941, when the North American Regional
Broadcasting Agreement becomes effective, at which time it is proposed
that Stations WOAI and KFDA will operate on frequencies 20 kilo-
cycles apart, thus eliminating even the foregoing interference to the
secondary service of WOAI.

Thus, upon a comparison of the benefits and detriments resulting
from the grant to KFDA, we think public interest, convenience, and
necessity will be served by a grant of the Amarillo application. The
petition for rehearing filed by Southland Industries, Inc. (WOAI)
raises no valid objections to the granting of the Amarillo application
nor does it set forth any allegations of fact which, if established, would
require us to set aside our grant of the Amarillo application.

Accordingly, it is ordered this 22d day of October 1940, that the
petition for rehearing be, and it is hereby, denied.

1 i I

1

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
PORTLAND BROADCASTING SYSTEM, INC.

(WGAN) , Fua No. B1-P-2912
PORTLAND, MAINE.

For Construction Permit.

Decided October 22, 1940

DECISION AND ORDER ON PETITION'S FOR RRTTFARING

Portland Broadcasting System, Inc., owns and operates Station
WGAN located at Portland, Maine, which is licensed to operate on
640 kilocycles, with 500 watts of power, time of operation being limited
to local sunset at KFI, Los Angeles, Calif. On July 16, 1940, the Com-
mission granted without hearing the application of WGAN for a con-
struction permit to change its frequency to 560 kilocycles, increase its
power to 5 kilowatts and to operate unlimited time, using a directional
antenna at night.

Two petitions for rehearing of the grant of the construction permit
to WGAN have been filed. One was filed by Community Broadcasting
Service, Inc., licensee of Station WABI, Bangor, Maine, which has on
file an application to change its frequency from 1200 to 560 kilocycles
and to increase its power from 250 watts to 1 kilowatt. The other peti-
tion was filed by William H. Rines, who has pending an application
for a construction permit to erect a new station in Portland, Maine, to
operate on 560 kilocycles, =limited time, with power of 5 kilowatts
daytime and I kilowatt nighttime, using a directional antenna at night.
The applications, f, William H. Rines and WGAN are mutually ex-
clusive since both request the, same frequency for use in the same city.
The applications of WGAN and WABI are likewise mutually exclu-
sive for the interference between the two stations would be prohibitive
if both applications, were granted.

The petition/4 WABI was filed on August 5, 1940, and is entitled
"Petition -fen Aeoonsideration.and Hearing." It alleges: On March
91, 19§9,, WAX filed. with, the Commission an application for a con-
struction3 permit to change its frequency from 1200 to 560 kilocycles

8 F. C. 0.
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and to increase its power from 250 watts to 1 kilowatt, using a direc-
tional antenna at night. This application was designated for hearing
on June 27, 1939, and a hearing was held before an examiner on Oc-
tober 25, 1939. On November 27, 1939, WABI filed a petition request-
ing the Commission to issue a final order granting the application in
lieu of issuing proposed findings of fact and conclusions. Both the
application of WABI and its petition to grant same are still pending
before the Commission. The application of WGAN for 560 kilocycles.
was not filed until June 27, 1940, and was granted without a hearing
on July 16, 1940.

The petitioner asserts that there is no apparent reason why its
application could not have been granted, and that all the reasons mak-
ing possible the grant of the WGAN application are equally applica-
ble to the application of WABI. It contends that the grant of the
WGAN application was invalid in that it nullified the hearing already
held on the WABI application, because in effect it denied such applica-
tion without a hearing, and for the further reason that the Commis-
sion's order was not supported by any basic findings of fact. The peti-
tioner requests the Commission to reconsider its action granting the
application of WGAN, grant the WABI application, and then hear
and determine the WGAN application.

A short statement of the history of the WABI and WGAN applica-
tions will be helpful in considering the problems raised by the petition
of WABI. The application of WABI was filed on March 21, 1939..
On June 27, 1939, it was designated for hearing because, inter alia,.
the proposed operation of WABI involved questions of possible inter-
ference to existing and proposed stations, and also because, as devel-
oped at the hearing, it involved a question of the proper allocation of
the frequency 560 kilocycles under the terms of the North American
Regional Broadcasting Agreement. The hearing was held on October
25 and 26, 1939. No further action has been taken by the Commission
on the application.

WGAN's application was filed on June 27, 1940. Prior to that time,
however, WGAN had filed on August 29, 1939, an application for
modification of its existing license so as to permit unlimited time of
operation ox 640 kilocydes. On September 28, 1939, the Commission
received a communication from the Department of Posts and Tele-
graphs of Newfoundland with respect to this application. The com-
munication pointed out that WGAN's frequency, 640 kilocycles, is
assigned by the North American Regional Broadcasting Agreement
to Newfoundland for a class II station; that Station VONF operates
on this frequency with 10 kilowatts power; and that since other means
of communication in Newfound/and Are slow and infrittueitt, a good

" 8 Ci.
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part of the population depends on secondary service from VONF to
receive local news, information about government decrees, and weather
and other reports of vital interest to the population. It was further
pointed out that WGAN, as then operated, caused severe interference
to VONF, particularly to its secondary service area and that the grant
of the WGAN application for unlimited time would increase such in-
terference. It was suggested that if the Commission would not assign
640 kilocycles to WGAN, or to any other station on the eastern seaboard
of the United States which would be likely to cause interference to
VONF's secondary service area, Newfoundland would be willing to
-relinquish to the United States the frequency, 560 kilocycles, also as-
signed to Newfoundland by the North American Regional Broadcast-
ing Agreement for a class II station.

This proposal appeared satisfactory in substance to the Commission
:and it was referred to the State Department for the purpose of nego-
tiating an agreement with Newfoundland. Pending further advice
with respect to the matter the Commission took no action on the appli-
cations of WABI or WGAN. On June 20, 1940, the Commission was
advised that Newfoundland was prepared to relinquish all claims to
the frequency, 560 kilocycles, in favor of the United States, if the
United States would not assign 640 kilocycles to WGAN or to any
other station in the United States, the operation of which would cause
objectionable interference to the secondary 'service area of Station
VONF.

On June 27, 1940, WGAN filed the aPpliCation involVed in this
proceeding and on June 29, 1940, requested the Commission to return
its earlier application without further action. Thus, upon removal
of the reason for deferring action on the WGAN and WABI appli-
cations, the Commission had before it for consideration not one but
two applications for the use of 560 kilocycles. Only one of these
aPpliCations could be granted since they involved mutually prohibitive
interference.

The Commission was able to 'fletrimine from an examination of the
ai3plicatiOni and thS'infornitionliVailible to it that both applicants
Were legallY, teChnioaily, and financially qualified to operate the
stations as PropoSed in their applications., it also appeared that with
the relinquishment' by Newfoundland of all cliii*s to 560 kilocycles,
the grant of either application, if it alone were on, file, would serve
*ale interest, eicartren*nce, tat` necessity. The question, therefdre,
presented was whether public Interest, convenience, or necessity would
Ice better served by 'a grant' Of 'the WGAN application or that of
WAI34and,,whether a dfairer,.,n1 efficient, and more equitable dis-
tribution of vadip faciytisl,Withi# the Meaning of section 307 (b)
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would be achieved by the allocation of the facilities requested to
Portland (WGAN) or to Bangor (WABI).

From data furnished by the applicants or in possession of the Com-
mission, it appeared that with WABI operating on its present assign-
ment (1200 kilocycles, unlimited time with 250 watts of power), it is
able to serve about 67,583 persons within its 0.5 millivolt -per -meter
daytime contour and about 41,226 persons in its 4.0 millivolt -per -meter
nighttime contour. These are the primary service areas for this
station prescribed by the Commission's Standards of Good Engineer-
ing Practice. If its application for a construction permit should be
granted, WABI could serve about 152,000 persons within its 0.5,
millivolt -per -meter daytime contour and about 61,000 persons within
its nighttime interference -free service area.1 The grant would thus
result in an increase of approximately 84,417 listeners in the day-
time service area of WABI, and about 19,774 persons in its nighttime
interference -free area.

With respect to WGAN, the data showed that the granting of its
application would result in an increase from about 225,308 persons
now receiving service within its 0.5 millivolt -per -meter contour to
about 422,726, a net gain of approximately 197,418. The number of
persons who would be within the interference -free nighttime service
area of WGAN 2 is about 115,796, all of which represents a net gain.
since WGAN's present time of operation is limited to local sunset at
Los Angeles. Although the grant of the WABI application would
result in an increase of daytime service to about 84,417 listeners and
of nighttime service to approximately 19,774 persons, the grant of the.
WGAN application means a gain of about 197,418 daytime listeners
and about 115,796 nighttime listeners. A much larger number of
persons is thus assured service by a grant of the WGAN application
than that of WABI.

Furthermore, it appears that Portland has a greater need for the
radio service requested than does Bangor. The population of
Bangor, according to the 1930 Census, is 28,749, while that of Port-
lO is 10,810, and that of South Portland is 13,840. Bangor already
receivee both day, and night service from two stations located in
Bangor, WAX and 'VIVI133 Z. WABI operates on 1200 kilocycles
with 250 watts po7er,f, and operates on 620 kilocycles with
power of 1 itilqwait looal sunse;t, ap4 NO watts at night. On
the other hand., Poraand, Maine's largest city; receives both day and
night service from only one station located in Portland, WOSH,
which operates on 940 kilocyles. and holds a construction permit to

2 Because of interference which "WA in would. reoetve ,froia its SfatiOns, tbia 'fiery -lee
area would be its 6.0 millivolt -per -meter con.

2 This service area would likewise be the 6. millivolt-pereier contour.
41r.0:ci
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use 5 kilowatts power . WGAN does not render a full nighttime serv-
ice as it operates only until local sunset at Los Angeles.3

Because the grant of the WGAN application will result in an
extension of service to many more listeners than is possible under a
grant of the WABI application, and because there is a greater need
for the facilities requested in Portland than in Bangor, the Com-
mission was impelled to grant the WGAN application. The Com-
mission held that public interest, convenience or necessity would be
better served by a grant of the WGAN application than that of
WABI, and that a fairer, more efficient and more equitable distribu-
tion of radio facilities would be achieved by assignment of 560 kilo-
cycles to Portland than to Bangor.

WABI's petition for reconsideration and hearing does not show
wherein the Commission's determination is in error. The only state-
ment going to the merits of the Commission's determination is an
allegation in the petition that "all the reasons making possible the
grant of the Portland application were and are equally applicable to
petitioner's application." This allegation, however, is merely a state-
ment of a conclusion with no data set forth to support it. On the
contrary, as has already been pointed out above, the data submitted
by both WABI and WGAN and those otherwise available to the
Commission show that there is no basis in fact for the petitioner's
contention.

Petitioner contends, however, that the action of the Commission is
illegal because it nullifies the hearing already held on its application,
because it, in effect, is a denial of the application of WABI without
a hearing, and because the order was not supported by any basic. find-
ings of fact.

WABI's first contention is erroneous because it assumes contrary
to the holding in Federal Commwnications Commission, v, Tim Potts -
vale Broadcasting CO., 309 U. S. 134, that the Commission was bound
to consider the WABI application on the basis of the evidence pro-
duced at the hearing. The Commission set down the application of
WABI for hearing on certain issues. After the hearing was held, but
before final action was taken on the application, it was found advis-
able to suspend further proceedings on WABI's application (and that
of WGAN) until the negotiations with Newfoundland referred to
above, were completed. When they were completed, the Commission
had before it not one application for 560 kilocycles but two, only one
of which could be granted since they were mutually exclusive. The
considerations determining whether the application of WABI should

a Both 'Bangor and Portland receive setondary service at night from numerous distant
clear channel stations, and the residential and rural areas of Portland, in addition, receive
primary service from WBZ in Boston.

8 F. 'ea



262 Federal Communications Commission Reports

be granted or not were now entirely different from those existing when
the hearing on the WABI application was first held, and no useful
purpose would be served by considering the WABI application on
the basis of the record made at that hearing. The Commission pro-
ceeded to do the only logical thing under the circumstances, to con-
sider both applications on a comparative basis. This is precisely the
type of procedure which the Supreme Court in the Pottsville case
held that the Commission had authority to adopt.

It is not true, moreover, as petitioner further contends, that the
grant of the WGAN application without a hearing is in effect a denial
of the WABI application without a hearing. The application of
WABI has not been denied by the Commission and it cannot be denied
until WABI has had an opportunity at a hearing to show why the
grant of its application rather than that of WGAN would better serve
public interest, convenience, or necessity, or would produce a fairer,
more efficient, and more equitable distribution of radio facilities
within the meaning of section 307 (b) . The Commission is in no
way precluded by the grant of the WGAN application from later
granting that of WABI, if WABI can show at its further hearing that
the grant of its application rather than that of WGAN would better
serve public interest, convenience, or necessity, or would insure a
fairer, more efficient, and more equitable distribution of radio
facilities.

There is likewise no merit in petitioner's third contention because
it assumes that the Commission must hold a hearing and make basic
Findings of Fact before granting an application. There is no provi-
sion in the Communications Act which expressly, or by necessary im-
plication, requires the Commission to hold a hearing before granting
an application or to issue Findings of Fact to support such grant.
On the contrary, section 309 (a) requires the Commission to examine
applications and to grant same without a hearing if it can determine
from an examination thereof that public interest, convenience, or
necessity would be served by a grant thereof.

'I?tor' the tnregoing reasons, the Commission finds that WABI has
any isiaan in its petition why the grant of WGAN's

application ilintiltt sei" 414.
The 'pet titin o .fl. Bina' fOr hearing or rehearing was

filed on July 28, 040. It alleges that on. July 5, 1940 (8 days after
the WGAN applicatiOn was filed), William H. Rines filed an applica-
tion for 'a construction permit to erect a new station in Portland to
operate on 560 kilocycles, unlimited time, with 5 kiloWatts rower day-
time and 1 kilowatt nightaine,-naipg a directional 0.1947001, at night.
Rine inaintains that the action of the C PrAlt5401011 ;granting the
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WGAN application without a hearing is improper because such action
in effect deprives him of a hearing. He contends that any hearing
which might be held on his application is a hearing in form only and
not in substance. The relief requested is that the Commission should
reconsider its action and designate both applications for a joint
hearing.

As has already been pointed out above, the grant without hearing of
one of two mutually exclusive applications is not a denial of the other
application without a. hearing. Such application cannot be denied
without a hearing and at that hearing the applicant has the same
opportunity as he would have at a joint hearing to show to the Com-
mission why public interest, convenience, or necessity would be better
served by a grant of his application than by a grant of the one granted.
This hearing is not a mere formality as petitioner contends, for if he
does make a showing to the Commission that the granting of his appli-
cation would better serve public interest, convenience, or necessity than
the grant of the other, the Commission will grant his application.

In the instant case the Commission was able to determine from an
examination of the data submitted in both applications that public
interest, convenience, or necessity would be better served by a grant of
the .WGAN application than that of William H. Rines. In the first
place, the data disclose that the coverage of WGAN will be more ade-
quate than that of the station proposed by Rines. The daytime serv-
ice of WGAN will extend to about 422,726 listeners and its nighttime
service to about 115,796. The proposed coverage of Rines' station,
however, will be about 346,141 persons daytime and about 107,000
nighttime. Thus, WGAN will be able to serve about 76,585 more
listeners in the daytime and about 8,796 more in the nighttime than
could Rines' proposed station.

Secondly, while the grant of the WGAN application will not result
in any objectionable interference to any existing station, the grant of
the Rines application would result in limiting CJKL, Dane, Ontario,
also operating on 560 kilocycles, to its 6.1 millivolt -per -meter contour.
GTICL is a class III-B station and under the terms of the North Ameri-
can Regional Broadcasting Agreement class 1TI-B stations are pro-
tected in their nighttime service to their 4.0 millivolt -per -meter con-
tour. The Rines application cannot be granted without violating this
provision.

Thirdly, the equipment proposed by WGAN is satisfactory and
meets the technical requirements for such equipment prescribed by the
Commission. The frequency monitor which Rines proposes to in-
stall, however, is not approved for new station installation.

Fourthly, it appears that the licensee of WGAN is better qualified
and has more experience than }lines in the operation of a station in

8 F. C. C.
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the public interest. Portland Broadcasting System, Inc., has been
the licensee of Station WGAN since its opening on September 26,
1938. The Gannett Publishing Co., which owns a majority interest
in the licensee, has held such control since May 23, 1939. William H.
Rines, on the other hand," has but recently 'graduated from college.
His only experience in broadcasting has been derived from working
during summer vacations in a radio station owned by his family
(WCSH) for which he was paid $90 in 1938 and $250 in 1939. This
is the only income he has earned by his own efforts in the past four
years. He proposes to finance his station by a grant of $100,000 ad-
vanced to him by his mother against his ultimate distributive share in
the estate of his father.

Finally, competition between the radio stations in Portland will
be more active if the WGAN application rather than that of Rines is
granted. Rines is one of two equal beneficiaries of the estate of his
father (if he survives his mother). This estate owns all but the quali-
fying share of Station WCSH, Portland; WFEA, Manchester, N. H.;
and WRDO, Augusta, Maine. Though Rines proposes to operate his
station as an independent venture, it is obvious that competition will
be more active and real if the two stations in Portland are owned by
independent parties than by persons whose interests are so nearly
alike as are those of Rifles and the licensee of WCSH.

It is, therefore, ordered this 22d day of October 1940, that the Peti-
tion for Reconsideration and Hearing of Community Broadcasting
Service, Inc., and the petition for hearing or rehearing of William H.
Rines be, and they are hereby, denied.

It is further ordered that the applications of William H. Rines and
Community Broadcasting Service, Inc., be, and they are hereby, desig-
nated for hearing and further hearing, respectively, on issues to be
specified in the Notices of Hearing.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. O.

In the Matter of
WCLS, IxooRizoWorn) (WCLS),1
JOLIET, ILL.

Fax No. B4-MP-824
For Modification of Construction Permit.

Decided October 22, 1940

DECISION AND ORDER

The above -entitled application was filed on August 16, 1939, and
it requests a modification of construction permit to make certain
changes in technical equipment and to increase the operation assign-
ment of Station WCLS, Joliet, Ill., on the frequency 1310 kilocycles
from power of 100 watts, specified hours, to 250 watts, unlimited
time. The applicant, on September 27, 1940, filed a petition re-
questing a waiver of section 1.368 of the Commission's rules, and con-
sideration of its application for modification of license (B4-ML-
1033), filed on the same date, which requests unlimited time operation
with the station's presently authorized power of 100 watts.

Section 1.368 provides, in substance, that while there is one applica-
tion pending for new or additional facilities the Commission will
not consider another application for new or additional facilities
involving the same station. Consideration of the application for
modification of license (B4-311-1033) while the application for
modification of construction permit (B4-MP-824) is pending would
_require a waiver of this rule. However, since the applications for
modification of license and for modification of construction permit
are identical, except for certain changes in technical equipment and
operating power sought by the latter, the result desired by the appli-
cant can be accomplished without waiving the provisions of section
1.368 by considering at this time the application for modification of
construction permit. We are, therefore, of the opinion that the
petition for waiver of rule and the application for modification of

On February 4, 1941, the Commission granted the application of WCLS, Inc., for con-
struction permit to make changes in equipment, change frequency to 1840 kilocycles, and
Increase power to 250 watts, unlimited time, effective March 29, 1941.

8 F. C. C.
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license (B4 -ML -1033), filed on the same date by the above applicant,
should be dismissed.

The operation of WCLS with 250 watts power, as proposed by its
pending application (B4 -MP -824), involves problems of electrical
interference with the simultaneous operation of existing and pro-
posed stations on the channel, upon which we are not ready to act..
However, after considering the application and the documents sub-
mitted therewith, we are of the opinion that the granting of the
application in part, insofar as it requests unlimited time operation,,
will serve public interest, convenience, or necessity, and should be
granted.

ORDER

It is therefore ordered, this 22d. day of October 1940, that the
petition requesting a waiver of the provisions of section 1.368 of
the Commission's rules and the application for modification of license
(B4 -ML -1033) filed by WCLS, Inc., be, and the same are hereby,.
dismissed; and

It is further ordered that the application of WCLS, Inc., for
modification of construction permit (B4 -MP -824) be, and it is hereby,
granted insofar as it requests unlimited time operation, without
prejudice to the later consideration of the remainder of the request
contained therein; and that the license of Station WCLS be modified
accordingly to authorize Station WCLS to operate on its presently
assigned frequency with power of 100 watts, unlimited time.

This order shall become effective immediately.
8 P. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
WSMK, INo. (WING),

FILE No. B2 -P-2761
DAYTON, OHIO,

For Construction Permit.

Decided October 29, 1940

DECISION AND ORDER ON halTION FOR REHEARING

This is a petition for rehearing filed September 24, 1940, by Plains
Broadcasting Co. (KFYO), Lubbock, Tex., requesting the Commis-
sion to reconsider its action of September 4, 1940, granting the appli-
cation filed February 17, 1940, by WSMK, Inc. (WING) , Dayton,
Ohio, which operates on the frequency 1380 kilocycles, for construc-
tion permit to install new equipment, make changes in its directional
antenna system, and increase power output from 250 watts night, 500
watts day, to 5 kilowatts, unlimited time, and, upon such reconsidera-
tion, to rescind this action and set this application for hearing.

Plains Radio Broadcasting Co. (KFYO), Lubbock, Tex., is licensed
to operate on the frequency 1310 kilocycles with 100 watts power
night, 250 watts day, unlimited time. Its application (B3 -P-2455),

which was originally filed July 21, 1939, sought a construction per-
mit to install new transmitter with vertical antenna, change frequency
from 1310 kilocycles to 1380 kilocycles and increase power from 100
watts night, 250 watts day, to 500 watts night, 1 kilowatt day. On
November 6; 1939, this applicant- amended its application so as to re-
quest 1 kilowatt tmlintited time. On August 29, 1940, the application
was again iantended to request 5 kilowatts unlimited time using a
directional antenna.

Petitioner alleges in its petition for rehearing that the frequency
1380 kilocycles is a regional frequency available for operation with
5 kilowatts both day and night by a class III -A station ; that peti-
tioner, in its application as amended August 29, 1940, requested a
II1-A classification and the maximum operating power; that class
111-A stations are normally protected to their 2.5 millivolt -per -meter
night contour; that the directional antenna which petitioner proposes

8 F. C. C.
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will protect all other stations on the channel to the 2.5 millivolt -per -
meter contour; that with Station VYING operating as proposed, Sta-
tion KFYO will be limited to approximately its 2.29 millivolt -per -
meter contour ; that the RSS limitation will thereby be increased to
approximately 3.44 millivolts per meter; that the grant to WING is
therefore an obstacle to the grant of petitioner's pending application.
Petitioner alleges further that Station WKBH, La Crosse, Wis., has
an application pending to install directional antenna, and increase
power output to 5 kilowatts on 1380 kilocycles; that Station WKBH
proposes in this pending application to radiate approximately 580
millivolts per meter toward Lubbock, which would result in a limi-
tation to KFYO to approximately its 5.86 millivolt -per -meter con-
tour; that Station WALA, Mobile, Ala., has an application pending.
to install directional antenna and increase power output to 5 kilowatts,
unlimited time, on 1380 kilocycles; that WALA proposes to radiate
440 millivolts per meter in the direction of Lubbock and a limitation
to KFYO's 4.5 millivolt -per -meter contour would result; that if both
of these applications should be granted along with the instant grant
to WING, the RSS in the vicinity of Lubbock, Tex., would be to the
7.38 millivolt -per -meter contour; that only the amending of the
WKBH and WALA applications to reduce the radiation of those
stations in the direction of KFYO to a value of not more than 70
percent of that radiated by Station WING could make the WING
grant unobjectionable under those circumstances.

Operating with 250 watts night, 500 watts day, on the frequency
1380 kilocycles, Station WING serves at night within its 6.2 millivolt -
per -meter contour,' an area of about 163 square miles, including a
population of 238,000. During the day it serves to its 0.5 millivolt-
per -meter contour, which covers an area of about 3,220 square miles,.
including a population of about 436,000. Operating as proposed at
night, Station WING will serve to its 2.5 millivolt-per -meter contour,.
encompassing an area of about 1,625 square miles, including a popu-
lation, of 385,000. During the day, within its 0.5 millivolt -per -meter
contour, operating as proposed, it will serve an area of approximately.
9,500 square miles, including a population of 873,000. In addition
to this increase in the ,number of persons which Station WING will
be able to serve operating as proposed, this station will improve the
signal to the population which it now serves.

The Dayton metropolitan district (according to the 1930 United
States Census, no figures available for 1940) has a population of
251,928 and the city of Dayton, according to the 1940 (preliminary)

1 This is the contour to which Station WING is limited by reason of interference from,
other stations on this frequency.

8P. C. a
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Census, has a population of 211,456.2 Besides WSMK, Inc., one other
Station renders service to the Dayton metropolitan district. This is
Station WHIO, Dayton, Ohio, operating on the frequency 1260 kilo-
cycles, with a power output of 1 kilowatt night, 5 kilowatts local
sunset, using a directional antenna at night.

A grant of the WSMK, Inc. (WING), application will not result
in objectional interference to any existing station.

In view of the foregoing, we were able to find that the grant of
the WSMK, Inc. (WING), application would serve public interest,
convenience, and necessity and granted the same pursuant to section
309 (a) of the Communications Act of 1934.

Petitioner contends that a grant of the WSMK, Inc. (WING), ap-
plication, while its application is pending, is an obstacle to the grant
of said application because of the limitation (3.44 millivolts per.
meter) to the operation of Station K teY0 from Station WING as
authorized by us September 4, 1940. We cannot agree with this con-
tention. In the first place, this RSS limitation (which is not en-
0.rely due to the single limitation from Station WING, Stations.
WKBH and WALA being contributing factors) does not render the
applications of WSMK, Inc. (WING), and Plains Broadcasting Co.,
(KFYO) mutually exclusive. An application for use of a regional.
frequency (such frequencies are normally assigned for use in metro-
politan districts) may be granted where the proposed interference -
free service of such station does not extend to its 2.5 millivolt -per -
meter contour if, despite the excessive limitation, such station will
serve the metropolitan area in which it is located. Although Lub-
bock, Tex., is not a metropolitan center,8 the application of Plains
Broadcasting Co. (KFYO) , Lubbock, Tex., for the use of 1380 kilo-
cycles, a regional frequency, may be granted if we are able. to find that
the assignment of a regional frequency in an area not a metropolitan.
center is justified in the circumstances of the particular case. In that
event, the fact that the interference -free service of such a station
would not extend to its 2.5 millivolt -per -meter contour would not, of
itself preclude a grant, if it should appear that a substantial popula-
tion within the interference -free contour of the station would be
served, or that there were other factors which make such a grant in
the public interest. In the second place, even if the two applications
were mutually exclusive, a denial of petitioner's application would
not be implicit in the WSMK, Inc. (WING), grant, since petitioner's
application can not be denied until petitioner has been afforded am

2 1930 United States census for Dayton, Ohio, was 200,982.
a The population of Lubbock, Tex., according to the 1930 United States census, was

20,520. The 1040 United States (preliminary) census shows the population to be 31,588..
8 F. C. C.
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opportunity to show that the operation proposed by it would serve
public interest, convenience, and necessity, or will better meet the
statutory criteria than will the proposed operation of Station WSMK,
Inc. (See Decision and Order of August 6, 1940, in re Application
of Pittsburgh Radio Supply House, Greensburg, Pa., for construc-
tion permit.)

Petitioner alleges no facts which, if established, would require us to
set aside the grant of the WSMK, Inc. (WING), application.

Accordingly, it is ordered, this 29th day of October 1940, that
the petition for rehearing be, and it is hereby, denied.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
SPOKANE BROADCASTING CORPORATION (KFIO),
SPOKANE, WASH.

For Construction Permit.
Docurr No. 5537

September 25, 1940

John B. Brady, Washington, D. C., on behalf of the applicant;
Frank D. Scott, Washington, D. C., on behalf of Station KMBC; Ben
B. Fisher, John W. Kendall, and Charles V. Wayland, Washington,
D. C., on behalf of Stations KFWB, KHQ, and KGA ; Paul D. P.
Spearman. and Frank U. Fletcher, Washington, D. C., on behalf of
Station KFPY.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF Tar.. COMMISSION

FINDINGS OF FACT

1. This proceeding arose upon the application of the Spokane
Broadcasting Corporation, licensee of radiobroadcast Station KFIO,
Spokane, Wash., for a construction permit. Station IMO presently
operates on the frequency 1120 kilocycles with 100 watts power, day-
time only. This application requests authority to operate said sta-
tion on. the frequency 950 kilocycles with power of 1000 watts,
-unlimited time.

2. This application was filed with the Commission on February 24,
1939,.designEtted for hearing March'27, 1939, and was heard before an
.e/Litininee cluliaptlOinted IV the commission on July 14 and July 15,
1939. Thereafter the case was, by the Commission, remanded for
futtber 'heittine and was heard on January 8, February 8, and
:February 10;1940.

3. Stations KFWB, Hollywood, Calif., and KMBC, Kansas City,
,11{o., are now authorized to operate with power of 5 kilowatts, unlim-
ited time. Station KFWB, operating with 5 kilowatts power at
night, will limit Station CJRM, situated at Regina, Saskatchewan,
Canada, to the approxiniate 1.47 millivolt -per -meter contour; Sta-
tion KMBC, operating with 5 kilowatts power at night and a direc-

8 F. C. C.
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tional antenna, will limit Station CJRM to the approximate 4.9
millivolt -per -meter contour. This interference, computed by the "root -
sum -square" method, will limit Station CJRM to the approximate 5.1
millivolt -per -meter contour; and Station KFIO, operating as herein
proposed would, during nighttime hours of operation, limit Station
CJRM to the approximate 3.3 millivolt -per -meter contour. The root -
sum -square of these three interfering signals would place a nighttime
limitation on Station CJRM to its approximate 6.0 millivolt -per -
meter contour. Interference during daytime hours of operation is
not involved in this case.

4. In accordance with the provisions of the North American Re-
gional Broadcasting Agreement entered into December 13, 1937, to
which agreement the United States and Canada are parties, stations
classified as III-A broadcasting stations are normally entitled to pro-
tection to the 2.5 millivolt -per -meter nighttime contour. It appears
that Station CJRM is a class III-A station. Consequently, the in-
terference shown above is classified as objectionable.

5. In view of the facts heretofore summarized, it appears unneces-
sary to set forth any of the facts bearing upon other issues set out
in the notice of hearing on the original as well as further hearing on
this application.

CONCLUSION

The operation of Station KFIO as herein proposed would cause
interference to Station CJRM, Regina, Saskatchewan, within its
2.5 millivolt -per -meter nighttime contour, and, therefore, would be
in violation of the provisions of the North American Regional Broad-
casting Agreement. The objectionable interference now received by
Station CJRM would be further increased by the addition of the
interfering signal from Station KFIO, and would necessarily fur-
ther complicate the problem of the Commission in carrying out the
provisions of the agreement. For these reasons the Commission is
Anable to find that the granting of this application will serve public
.interost, convenience, and necessity. Consequently, the application
should: be denied, without prejudice.

The proposed findings of fact and conclusions of the Commission
were adopted by the Commission as the "Findings of Fact and Con-
clusions of the Commission" on November 1, 1940.

MOM.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matters of
MASON CITY GLOBE GAZETTE Co. (KGLO),

DOCRET No. 5510MASON CITY, IowA.

For Construction Permit.

CHARLES WALTER GREENERY (KGCA),
DEODRAH, IOWA.

For Renewal of License.

and

LUTHER COLLEGE (KWLC),
DECORAH, IOWA.

For Renewal of License.

DocKEr No. 5534

Docacrr No. 5533

September 25, 1940

John A. &met!, Jr., on behalf of Mason City Globe Gazette Co..
(KGLO), applicant; Maurice M. Jansky on behalf of WA.SII-
WOOD ; Joh,nW W. Kendall on behalf of WIBA ; Fromk Roberson and
Frank U. Fletcher on behalf of WJDX ; Louis G. Caldwell and Rea
T. Razo on behalf of WFBR; and P. M. Segal and H. P. Warner on
behalf of Luther College (KWLC), applicant for renewal of license,
and also on behalf of KVOR.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

'FINDINGS OF FACT

1. Mason City Globe Gazette Co., licensee of radiobroadcast Station
KGLO, located at Mason City, Iowa, filed an application for a con-
struction permit requesting authority to change frequency from 1210
kilocycles to 1270 kilocycles; increase power from 100 -watts night,
250 watts local sunset, to 1 kilowatt, unlimited time; install new equip-
ment, including a directional antenna for nighttime operation. The
applicant requested the facilities of Stations KWLC and KGCA,
located at Decorah, Iowa. Charles Walter Greenley, Decorah, Iowa,

8 F. C. C.
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licensee of Station KGCA, and Luther College, Decorah, Iowa, licensee
of Station KWLC, filed applications for renewal of their respective
licenses. The applications were designated for hearing before an ex-
aminer in accordance with the Commission's rules. The hearing was
held on September 5, 6, and 7, 1939. The applicants, Mason City
Globe Gazette Co. (KGLO) and Luther College (KWLC), appeared
at the hearing and offered evidence in support of their applications.
Applicant Charles Walter Greenley (KGCA) did not appear in per-
son, or by attorney, at the hearing, and there was no evidence offered
in support of his application for the renewal of the license of KGCA.
All parties appearing at the hearing agreeing thereto, the hearings
on the applications were consolidated.

2. The Mason City Globe Gazette Co. is licensed to operate radio -
broadcast Station KGLO. on the frequency of 1210 kilocycles with
250 watts power, and is legally and technically qualified to recon-
struct the station to operate on the frequency of 1270 kilocycles with
1 kilowatt power as proposed in the instant application. It is also
qualified from a financial standpoint, having adequate capital avail-
able to finance installation of new transmitting equipment together
with a directional antanna, which will cost a total of approximately
$15,700.

3. This applicant's station is the only radiobroacast station located
in Mason City, Iowa, and provides the only broadcast service of pri-
mary quality, as defined by signal strength, available throughout its
community, which census reports show has a population in excess of
23,000. There are other stations, particularly WHO, Des Moines;
WOI, Ames; and WMT, Cedar Rapids, which provide service to
at least part of the Mason City residential area as well as to sur-
rounding rural areas. But, at the present time, there is no full-time
regional station assigned to the north central area of Iowa in which
Mason City is located.

4. Station KGLO renders a diversified program service, including
prOgranis from a national network system, market reports of special
interest to farmers and livestock growers, news services, and civic,
educational, and religious'MaiterS. A mobile unit is maintained by
applicant fctr,uwinextenaim the transiM.ssion facilities of its station
to smaller co,minunities it,e.area.lor broadcasting of special events
and other matters of p,blie izVortallee, and interest.

5. The operation of Station 1M140 with i 1 kiiOwatt power on the
frequency of 1270 kiloqycles' !is proposed by the applicant would
result in a substantial extension, of the ,service of the station. It
would make the service of the station available during daytime hours
tv ,population of 808,600 as,agitin4 a pppuls440n 10Q9 within

8Y- qct
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the present primary service area of the station, and would make the
service of the station available during nighttime hours to a popula-
tion of 53,400 as against a population of 26,300 within the present
primary service area of the station.

6. In order for Station KGLO to employ the frequency of 1270
kilocycles it would be necessary to remove Stations IS.W.LC and KGCA,
Decorah, Iowa, from the frequency by deletion of the stations or trans-
fer to other operating assignments. Operation of Station KGLO
on the frequency of 1270 kilocycles in lieu of KGCA and .h.WLC
would not cause any increase in objectionable interference to the
service of any other station during daytime hours. During night-
time hours, however, operation of Station KGLO under the conditions
proposed would cause a slight increase in interference to Station
WJDX, Jackson, Miss. ; Station KVOR, Colorado Springs, Colo., and
to Stations WOOD and WASH, which share time on the frequency
of 1270 kilocycles at Grand Rapids, Mich. The interference to these
stations as computed by the root -sum -square method, would extend
to the approximate 4.2 millivolt -per -meter field strength contour of
Stations WOOD and WASH, to the 2.6 millivolt -per -meter contour
of Station KVOR, and to the 2.5 contour of Station WJDX. Ap-
plicant's station would be subject to interference at nighttime, limiting
its service to the approximate 5.2 millivolt -per -meter contour.

7. However, the use of the frequency of 1270 kilocycles by KGLO
would not cause objectionable interference within the service areas
of other stations, defining service areas as the areas included within
the limits of protection contemplated in the Commission's plan of
allocation and Standards of Good Engineering Practice, if the antenna
of KGLO were constructed so that the radiation in each critical angle
would not be in excess of that radiated at the same critical angle
by a 0.311 wave -length antenna having unattenuated ground -wave
field values in the pertinent directions as follows :

Bearing Direction Effective Bed

ire ,

2t48
188
292
102

85

WOOD -WASH
KVOR
WJDX

KOL
WFBR

Rimouski, Quebec

Milfivolts89 per meter

79
200
300
230
405

Under these conditions the RSS interference limitation to the service
of Stations WOOD and WASH would extend to the approximate
4.0 millivolt -per -meter contour of the stations, and to the approximate
2.5 millivolt -per -meter contour in the case of Station KVOR.
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8. Luther College, applicant for a renewal license to continue opera-
tion of Station KW LC on the frequency of 1270 kilocycles, is legally
qualified as an applicant and is technically and financially qualified to
operate Station KWLC in the manner in which it has heretofore been
operated.

9. Station KWLC is located in Decorah, Winneshiek County, Iowa.
The population of the community is 4,581 and that of the county 21,630.

10. The applicant, as its name indicates, is an educational institution
operated by an organization of the Lutheran religion. Its broadcast
service, which is noncommercial, is arranged and presented by a faculty
committee with the assistance of a limited technical staff and student
assistants. Broadcasts are limited to about 4 hours a day during the
school year and to 1 hour a day during the summer vacation period.
No income other than of donations is received from operation of the
station. The purpose given by the college in maintaining the station
is to serve the college in its educational program, aid students in
becoming capable speakers and writers, to publicize Luther College,
and to serve the general public.

11. A local station assignment would be adequate to provide service
to the community in which KWLC is located, and would be in keeping
with the general plan of allocation which contemplates the use of
local stations to provide service in smaller communities. As a matter
of fact, if Station KWLC were transferred from the frequency of
1270 kilocycles to the frequency of 1210 kilocycles, as has been sug-
gested in behalf of KGLO, it would be possible for the station, operat-
ing with efficient transmitting and radiating equipment, to serve an
even larger area and greater population than it now serves.

12. As a part of its application, the Mason City Globe Gazette Co.
proposed to replace the present equipment of Stations KWLC and
KGCA with complete new transmitting and radiating equipment of
such design as to comply with requirements of Commission rules, for
operation of these stations with 100 watts power on the frequency of
1210 kilocycles in, lieu of the frequency of 1270 kilocycles. To sub-
stantiate its application in respect to this proposal, the Mason City
Globe Gazette Co. offered evidence showing that it had made a written
offer to Luther College, licensee of KWLC, to provide new equipment
for operation of the latter station, the offer being contingent upon the
Commission approving the proposed assignment of Station KGLO
to operate on the frequency 1270 kilocycles and the assignment of
KWLC to operate on the frequency 1210 kilocycles. The offer speci-
fied that the new equipment was to be installed with all expenses paid,
for the use, benefit, and ownership of Luther College and was supple-
mented by a further offer of weekly program periods on Station KGLO
for 2 years. The offer has so far been refused by the implications of
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the opposition raised by Luther College to the application of the Mason
City Globe Gazette Co. But according to the representations of the
latter applicant as submitted in its application, in its offer of evidence
in support of the same, and in its proposed findings, the offer is still
open. It would be possible for Luther College to obtain new, approved
equipment for operation of Station KWLC on the frequency 1210
kilocycles without incurring any expense. In order to obtain author-
ity for installation of such new equipment it would of course be neces-
sary for Luther College to make application for a construction permit
and to submit the same in such form as to meet the approval 04 the
Commission.

13. The licensee of Station KGCA, applicant for renewal of license,
did not appear for hearing and no evidence was submitted in support
of his application. This applicant's station, which formerly shared
time with KWLC on the frequency 1270 kilocycles, has been silent as
a matter of record for the past year, having applied for authority and
various extensions thereof to remain silent while attempting to make
arrangements to employ the same equipment as Station KWLC.

CONCLUSIONS

Upon the foregoing findings of fact, the Commission concludes :
1. The Mason City Globe Gazette Co., applicant for a construc-

tion permit, is financially qualified to install the proposed new
equipment for which a permit is requested.

2. The granting of a permit for the proposed changes in equip-
ment and operating assignment of Station KGLO will tend toward
a fair, efficient, and equitable distribution of radio service.

3. Operations of Station KGLO, subject to limitations proposed
herein upon signal strength radiated in certain specified directions,
will not cause objectionable interference to reception of any other
station or stations within service areas contemplated by the Com-
mission's allocation plan.

4. The granting of a permit therefor in accordance with the pro-
posals of Mason City Globe Gazette Co. in its application and re-
construction of Station KGLO to be operated on the frequency of
1270 kilocycles will result in improvement of service to the public
and serve public interest better than it would be served by granting
renewal licenses for operation of Stations KWLC and KGCA or
either of these stations on the frequency ,of 1270 kilocycles.

5. The service of Station JIWLC could be improved and extended
by the use of a local frequency such as that now assigned to KGLO
in lieu of the present frequency assignment of the station.

8 F. C. C.
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6. Public interest, convenience, and necessity will be served by
the granting of the application of Mason City Globe Gazette Co.,
subject to approval of an antenna which must be so designed and
so situated as to meet the specifications indicated herein with re-
spect to field strength radiated in certain directions, and at the same
time provide a minimum field intensity of 25 millivolts per meter
throughout the business district of Mason City and a minimum field
intensity of 5 millivolts per meter throughout the residential section
of the city.

7. No evidence was offered in support of the application of Charles
Walter Greenley for a renewal of license for operation of Station
KGCA and accordingly the application should be denied as in
default.

8. Public interest would not be served by the granting of the
application of Luther College for a renewal of license to operate
Station KWLC on the frequency of 1270 kilocycles. This finding,
however, -will not prejudice consideration of an application of this
applicant for authority to operate Station KWLC upon another
frequency. Upon the filing of such an application appropriate
provision will be made for the purpose of maintaining the con-
tinuity of the applicant's service.

The proposed findings and conclusions of the Commission were
adopted as the "Findings of Fact and Conclusions of the Commis-
sion" on November 4, 1940.

8i'.C.C.
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Doer No. 5789OTTUMWA, IowA.
For Construction Permit,

and
LOUIS R. SPIWAK & MAURICE R SPIWAX,

COPARTNERS DOING BUSINESS AS L. & M.
BROADCASTING CO., DOCKET No. 5809
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For Construction Permit.
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September 11, 1940

Ben S. Fish,er, C. V. Wayland, and J. W. Kendall, Washington,
D. C., on behalf of the applicant J. D. Falvey; James H. Hanley,
Washington, D. C., and Frank McElverry, Ottumwa, Iowa, on behalf
of the applicants, Louis R. Spiwak and Maurice R. Spiwak; and
Frank D. Scott and Louis B. Montford, Washington, D. C., on behalf
of Station KFJB, Marshalltown, Iowa, interveners.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

1. This proceeding arose upon (1) the application of J. D. Falvey
(Docket No. 5789), for a construction permit requesting authority
to establish a new standard racliobroadcast station in Ottumwa, Iowa,
to operate on the frequency 1210 kilocycles, with power of 100 watts,
unlimited time, and (2) the application of Louis R. Spiwak and
Maurice R. Spiwak, copartners, doing business as the L. & M. Broad-
casting Company (Docket No. 5809) , for a construction permit re-
questing authority to establish a new standard radiobroadcast station
in Ottumwa, Iowa, to operate on the same frequency, 1210 kilocycles,
with power of 250 watts day, and 100 watts night, unlimited time.
Both of these applications were filed with the Commission on August
25, 1939.

2. The Commission was unable to determine from information sub-
mitted in connection with said applications that a grant of either
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application would serve public interest, convenience, and necessity,
and designated said matters for hearing to determine the issues set
out in the notice of hearing in each case. Due notice of the time and
place of hearing, and the issues to be determined, was given to the
applicants and other interested parties and, pursuant thereto, hearing
in. said matters, in a consolidated proceeding, was held on April 4, 5,
6, and 8, 1940, before an examiner duly designated and appointed by
the Commission.

3. Each of said applicants appeared and participated as an inter-
vener in the proceeding on the application of the other, and the Mar-
shall Electric Company, licensee of Station KFJB, Marshalltown,
Iowa, was on petition permitted to intervene and participate in the
hearing on both applications.  Such intervention was expressly limited
to the issues assigned in each case relative to interference to Station
KFJB which might result from. operation of the proposed stations.

4. Being identical with respect to the location and operating assign-
ment requested, except for the daytime power proposed to be used,
these applications are mutually exclusive from an engineering stand-
point, and the grant of one necessarily precludes the grant of the
other. Consequently, one of the issues assigned, and to be deter-
mined on the basis of the entire record herein, is whether public inter-
est, convenience, and necessity would be best served by the granting of
the application of J. D. Falvey (Docket No. 5789), or that of Louis R.
Spiwak and Maurice R. Spiwak (Docket No. 5809).

FACTS APPLICABLE ALIKE TO EACH APPLICATION

5. Ottumwa, Iowa, is the county seat of Wapello County, and is
located in the south central part of the State. It is the center of a
rich agricultural area, the principal products of which are corn, small
grain, and livestock. According to the 1930 United States census,
Ottumwa had a population of 28,075, and Wapello County 40,480.
The trade area of Ottumwa comprises 8 counties and extends approx-
imately 35 miles in all directions from the city. According to the
United States Department of Commerce, business census (1935), there
are located within this trade area 262 wholesale establishments, with
annual sales of $15,500,000, and 2,387 retail establishments with annual
sales of $31,404,000; Wapello County has 610 retail establishments, 485
of which are located in the city of Ottumwa. In 1935 the county
had retail sales of $10,509,000, and the city had retail sales of $9,547,-
000; Wapello County has 46 wholesale establishments with net sales
of $5,955,000, 41 of which are located in Ottumwa, and had net sales
©f $5,900,000. In addition, there are in the eity of Ottumwa 164 serv-
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ice establishments with annual receipts of $503,000, and also a number
of large industrial plants, including packing and machinery manufac-
turing plants and railroad shops. Practically all the principal civic
and fraternal organizations and religious denominations are repre-
sented in the city of Ottumwa, and several colleges and other institu-
tions of higher learning are located within the service area of the
proposed station.

6. No radiobroadcast station is located in the city of Ottumwa, and
no existing station renders primary service to said city and adjacent
rural areas or carries programs of particular local interest to that
community.

7. The transmitting equipment proposed to be installed by each
applicant is satisfactory from an engineering standpoint. The an-
tenna and transmitter site, in each instance, are to be determined
subject to approval of the Commission.

8. Talent available in the service area of the proposed stations for
broadcast program purposes includes bands, orchestras, quartettes,
choruses, instrumental ensembles, instrumental and vocal soloists,
entertainers, and also various individual and civic, religious, and
fraternal organizations who would present educational and other
programs of local interest. The applicants have interviewed much of
such talent and obtained reasonable assurance of its availability and
cooperation.

FA ars IN BE DOOM= NO. 5789

9. J. D. Falvey, the applicant herein, was born in Easton, Pa., on
April 9, 1894. He is a citizen of the United States and a. resident of
the city of Ottumwa, Iowa, where he has resided since October 1938.
Prior to that time he resided in Elgin, Ill., but had visited Ottumwa
a great number of times. During the past twenty years, since 1918,
the applicant has been engaged in newspaper and radio advertising.
He first entered the radio field in 1921 with Station WTAS, Chicago,
Ill., and since that date has been connected with a number of stations
in the capacity of salesman, commercial manager, and promotional
manager. In addition he has also written the script for many radio
shows which were broadcast under his direct supervision by various
radiobroadcast stations. He has never owned or had any ownership
interest in a radiobroadcast station or filed any other application for
radio facilities.

10. Since moving to Ottumwa, the applicant has devoted his entire
time to the preparation of data, exhibits, and other material in con-
nection with the instant application. He is a member of the Kiwanis,
Elks, Veterans of Foreign Wars, and the American Legion of Ot-
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tumwa, and. is active in local community affairs in the city. He served
as captain of the Community Chest, and has made a wide acquaintance
and enjoys an excellent reputation in the community.

11. A financial statement introduced in evidence shows that the
applicant as at April 1, 1940, had total assets in the amount of $44,850,
consisting of cash in bank $15,350, real-estate $27,000, and personal
property $2,500; with liabilities in the amount of $8,500, and a net
worth of $36,350. All of the assets of the applicant, or so much thereof
as may be necessary, will be available for the construction and opera-
tion of the proposed station. The real estate listed on the financial
statement of the applicant, which is valued at $27,000, on which there
is now a mortgage of $8,000, is held jointly by the applicant and his
wife, and a recent offer to purchase at that figure has been refused,
but this land will be sold if a reasonable price is offered therefor. In
the event this land is not sold and additional funds are needed for the
construction and operation of the station, arrangements have been
made to secure an additional loan thereon.

12. The estimated cost of the proposed station is $12,255; the esti-
mated monthly operating expense is $2,461.50; and the estimated
monthly income is $3,210, The last estimate is predicated upon 117
tentative advertising contracts, which the applicant has secured from
the business establishments of the city of Ottumwa.

13. The applicant has no other business interest in Ottumwa and, if
this application is granted, will himself be the general manager of the
proposed station and devote his entire time to the management, super-
vision, and control of the operation thereof. In addition he expects to
have nine full-time experienced and qualified employees, including
a chief engineer, two assistant engineers, a program director, a chief
announcer, two assistant announcers, two salesmen, and also a book-
keeper and stenographer, to assist him and insure proper and efficient
operation of the proposed station.

14. A tentative program schedule which the applicant proposes
to broadcast, if and when the proposed station is established, was re-
ceived in evidence, and shows, among other things, that news will be
brOadeast seven times each broadcast day; that definite gratuitous
time has been allocated to the various religious, educational, civic, and
agricultural organiiations; that arrangements have been made for a
Complete transcription and news service; and local news will be
gathered by members of the station's staff and broadcast daily. Re-
mote lines will be installed and maintained in police headquarters,
Office of the county farin agent, apki various places, and programs of
/opal interest will be broad at regular intervals. Other lines will
be installed to the high sc iso athletic field, Y. M. C. A., and the
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various churches and used as needed. The proposed program appears
to be diversified, well-balanced, and definitely designed to meet the
needs of the area proposed to be served. On a percentage of break-
down, the applicant proposed to broadcast programs as follows: Com-
mercial 25 percent, sustaining 75 percent. It is proposed to present
55 percent of the programs with talent and 45 percent by transcrip-
tion. No chain affiliation is at this time contemplated.

15. The nearest station to Ottumwa, operating on the frequency
1210 kilocycles, is KGLO, Mason City, Iowa, which operates with 250
watts power, unlimited time, and is 153 miles distant. Operation of
the proposed station at Ottumwa, Iowa, with 100 watts power, will
cause slight interference to Station KGLO within its normally pro-
tected 0.5 millivolt -per -meter ground -wave contour (0.515 millivolt
per meter), on a line through the stations, and will in return be limited
by KGLO to the 0.75 millivolt maximum. A population of approx-
imately 1,575 residing within the present service area of Station KGLO
would be affected by such interference.

16. The proposed station, operating with 100 watts power, would
also cause a slight limitation to the service of Station K teJB, Marshall-
town, Iowa, operating on the adjacent channel of 1200 kilocycles, which
is normally protected to its 0.5 millivolt -per -meter ground -wave con-
tour and operation of the proposed station would limit it to the 0.56
millivolt -per -meter maximum and in return it would be limited by
KFJB to the approximate 0.61 millivolt -per -meter maximum. A pop-
ulation of approximately 1,700 residing within the present service area,
between 0.5 and 0.56 millivolt -per -meter contours, of Station KFJB
would receive some interference from the proposed station.

17. The proposed station, operating with 100 watts power, would
serve to its 4 millivolt -per -meter contour at night, including the entire
city and considerable area adjacent thereto, and supply primary service
to a population of 33,045. During the daytime hours of operation the
proposed station would. serve an estimated population of 87,480.

FACZCS Xlc ]E DOCZ5P 5809

18. Louis and Maurice Spiwak, the applicants herein, are brothers
and. Copartners and filed this application under the trade name of
L. & M.' Broadcasting Company. They are both citizens of the United
States by birth, and residents of the city of Ottumwa, Iowa, where they
have lived for approximately the past 36 years. They have, for many
years, been jointly associated in various business enterprises in. Ot-
tumwa, including the retail automobile, real estate, finance, furniture
and general household furnishings, and general clothing and furnish-
ing businesses. They now own two large retail stores in Ottumwa, i.
the Spiwak Furniture Co., which deals in furniture and household
furnishings, including "everything used in the home," and the Peoples

8 P. a CI.



284 Federal Communications Cow -minion Reports

Store, which deals in clothing and furnishings for both men and women.
These two establishments are operated by managers employed on a
salary plus percentage of profits basis. Neither applicant now devotes
any time to the actual operation of such enterprises. They also jointly
own several buildings in which space is rented to various tenants, but
the conduct of such real estate enterprises requires little, if any, of the
applicants' time.

19. Louis R. Spiwak acquired a high school education in Ottumwa
and is a member of the Chamber of Commerce and American Legion
in said city. Maurice R. Spiwak has a public school education, at-
tended the Conservatory of Music in Ottumwa, and had General
Motors training in the retail automobile business in which he has been
engaged. He was a member and vice president of the junior chamber
of commerce, and is a member of the chamber of commerce; he took
an active part in the Community Chest and Red Cross drives, and par-
ticipated in Christmas toy programs, tocking club, soap box derbies,
and other civic enterprises. Since February 9, 1940, when he disposed
of his interest in the automobile business, his time has been devoted to
preparation and prosecution of the instant application.

20. Neither of the applicant partners has ever owned an interest in
or had any experience in the operation of a radiobroadcast station, or
heretofore made application for radiobroadcast facilities. The part-
ner, Maurice, has had some experience in preparing advertising con-
tinuity, in connection with their own business enterprises which ad-
vertised extensively over Station WIAS, during the time it was lo-
cated and operating in Ottumwa. Also, during the pendency of this
proceeding, he said short visits to several radiobroadcast stations to
acquire such information as might be made available to him pertaining
to station operation.

21. As at the date of hearing the applicant copartners had on deposit
in two banks in Ottumwa, in the name of the L. & M. Broadcasting
Co., cash in the sum of $24,000 and a current note receivable in the
amount of $4,700, due May 9, 1940, for the express purpose of paying
cost of construction and initial operation of the proposed station in
the event this application is granted.

Individual balance sheets of the applicants, introduced in evidence
at the hearing, show that as at April 1, 1940, Louis R. Spiwak had a
total net worth of $186,646 and Maurice R. Spiwak had a total net
worth of $89,803. All of the partners' individual assets will, if it be-
comes necessary, be available for use in the operation of the proposed
station.

22. The estimated cost of constructing the proposed station is $14,-
$54.85; the estimated monthly operating expense is -$8,247.49; and the
estimated average monthly station revenue is $2,756.48. The last esti.
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mate is predicated upon fifty-one tentative advertising contracts which
the applicants have secured from business establishments in the city
of Ottumwa.

23. If this application is granted the applicants propose to provide
a staff of thirteen experienced and qualified employees, consisting of a
general manager, one program director, two announcers, three engi-
neers and announcers, one continuity writer, one commercial manager,
one salesman, one auditor, and two stenographers, to insure proper
and efficient operation of the proposed station. This proposed station
is, by the applicants, considered no less a business enterprise than oth-
ers in which they are engaged and is to be operated as nearly as pos-
sible in the same way. The applicants "expect it to stand on its own
feet, and it will be utilized in any way it can to make them money."
They intend to use it as an adjunct to their other business enterprises
which will be advertised extensively.

24. The applicants propose to devote their entire time to the opera-
tion of the proposed station, but the general manager will be given and
have complete charge, direction, and supervision of station operation,
including the programs broadcast. He will serve in an advisory ca-
pacity to the applicants and they will accept and be guided by his
advice, "as to program service and everything else." In his absence
the selection and supervision of programs to be broadcast will be left
entirely to the program director.

The applicant witness was asked if he and his partner would submit
programs offered for broadcast to the manager and be guided by his
advice as to whether or not it was a proper program and should be
broadcast, and the applicant stated : "That is exactly what I would do.
I would take the program to him and say 'You pass on this,' and if he
passed on it I would give way to his judgment that is better than
mine." He further testified that he had talked that matter over with
his brother and he agreed to such procedure. However, the other part-
ner -applicant, Maurice Spiwak, later testified that although they
would advise with the station manager, the final decision would be
theirs and they would exercise supervision over all programs broad-
cast. The applicants propose also to employ someone else who, in the
absence of the manager, can properly supervise the operation of the
proposed station and on whose advise and instruction they can depend
and act.

25. Prior to filing their application, the applicants had entered into
a contract to employ one Howard Shuman, of Hot Springs, Ark., as
general manager of the proposed station. However, during the hear-
ing herein it developed that because of an existing similar contractual
arrangement he then had With a station in Hot Springs, Ark., in which
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he is half owner, Shuman would be unable adequately to serve the ap-
plicants, and their contract with him was, by mutual consent, verbally
canceled at the hearing. It is understood between them, however, that
if this application is granted Shuman will continue to advise and as-
sist them in any way possible, without pay. It was stated that the
applicants would employ someone else as general manager of the pro-
posed station, and that they had one or two experienced and qualified
persons in view for the position but no definite arrangement therefor
had been made.

26. The applicants' proposed program service, as shown by the
tentative weekly program schedule received in evidence, includes
religious services, news, dramatic and educational numbers, weather
reports, health discussions, sports events and reviews, home eco-
nomics, civic, agricultural, musical, and other matters. News broad-
casts will be presented several times daily and the applicants plan
to pick up and broadcast programs from several remote control
points. They expect to use the Standard Library Service and the
International News Service. Broadcast time of the proposed station
has been, or will be, offered to all civic, religious, educational, pa-
triotic, and other public service organizations without charge. The
tentative program schedule was prepared, to a large extent, by Mr.
Howard Shuman, the then proposed station manager, with the as-
sistance of the applicants, and some of the programs therein were
made up from a study of newspaper clippings collected by one of
the partners applicant. Neither of the partners could supply infor-
mation as to the amount of percentage of time that would be devoted
to use of talent or transcriptions should the application be granted
and proposed station placed in operation.

27. The application, herein, when originally filed with the Com-
mission, requested the use f the frequency 1210 kilocycles with
power of 250 watts, unlimited time, but was amended on October
26, 1939, to request the use of 250 watts day and 100 watts night.
On the hearing herein, the applicants stated that in the event op-
eration of the proposed station with 250 watts day would cause
objectionable interference to existing stations, they would be willing
to accept in lieu thereof an assignment of 100 watts power for day-
time operation also, the same assignment requested in the Falvey
application (Docket No. 5789).

28. Operation of the proposed station at Ottumwa, Iowa with day-
time power of 250 watts, would limit Station KGLO, Masond City,
Iowa, using the frequency 1210 kilocycles to approxithately its 0.7
millivolt -per -meter maximum which is within its normally. protected
0.5 millivolt -per -meter coritoirr,.'and to return woUld N ed by
Station KGLO to approximately the 018 millivolt -per -meter mail-
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mum. A population of approximately 9,530 resides within the re-
sulting interference area of Station KGLO. An undetermined por-
tion of such population now receives interference from Station.
KFJB, Marshalltown, Iowa, operating on the 1200 -kilocycle channel.
The proposed station, operating with daytime power of 250 watts,.
would also limit Station KFJB, Marshalltown, Iowa, to its 0.7 milli-
volt -per -meter maximum and in return would be limited by Station.
KFJB to approximately the 0.72 millivolt -per -meter maximum. Sta-.
tion KFJB is normally protected to its 0.5 millivolt -per -meter day-
time contour. Operation of the proposed station with 250 watts.
power would, by reason of such interference, result in a loss of service -
to a population of 7,110 persons residing within the present service
area of Station KFJB who now receive service from that station..

29. The population residing within the various contours of the
proposed station, operating with 250 watts power, cannot be deter-
mined from the evidence in the record.

30. Interference from and to the proposed station and its coverage,.
operating with power of 100 watts, would be as set forth in paragraphs
15, 16, and 17 hereof in connection with the proposal of J. D. Falvey..

CONCLUSIONS

Upon the foregoing findings of fact the Commission concludes :
1. Each of the applicants is legally, technically, financially, and

otherwise qualified to construct and operate a broadcast station.
2. The station proposed in the application of J.- D. Falvey (Docket;

No. 5789) operating with power of 100 watts, unlimited time, would.
not cause objectionable interference to Station KGLO, Mason City,.
Iowa, and would cause only a slight limitation to Station KFJB,.
Marshalltown, Iowa. Approximately 1,700 persons residing within
the present service area of Station 1t feJB would be deprived of service
by reason of this interference while on the other hand, the proposed
station would serve within its 4 millivolts -per -meter nighttime con --
tour a population of 33,045, and within:its daytime contour 87,480.

43. The station proposed,in the application of Louis R. Spiwak and'
Maurice Spiwak, copartners, doing business as L. & M. Broadcasting -
Co. (Docket No.:5809) operating with 250 watts power, daytime, would
cause objectionable interference to Stations KFJB, Marshalltown,.
Iowa, and KGLO, Mason City, Iowa. This would result in a loss of
service to a population of 7,100 now receiving service from Station.
KFJB, and to an undetermined part of the population of 9,530 resid-
ing within the interference area who are now receiving service from,
Station KGLO.,

4.The applications herein are substantially identical with respect
to the location and operating assignment requested, the only difference -
therein being in respect to daytime power requested. The applicants,.
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in Docket No. 5809 stated at the hearing that in lieu of the 250 watts
power requested they would be willing to accept an assignment of 100
watts power for daytime operation, the same as that requested in the
Falvey application. The applications are, from an engineering stand-
point, mutually exclusive and the granting of one necessarily precludes
the granting of the other. Each applicant being in all respects quali-
fied to construct and operate the proposed station, it is necessary for
the Commission to consider the two applications on a comparative
basis and determine which one, in consideration of the public interest,
may be given preference and should be granted.

Having considered fully all relevant and material facts and circum-
stances in the record in each case the Commission concludes, and so
finds, that public interest, convenience, and necessity will be better
served by the granting of the application of J. D. Falvey (Docket
No. 5789) for the following reasons: The applicant, J. D. Falvey, is
shown to have had a great deal more qualifying experience than the
applicants in Docket No. 5809 and, from the standpoint of public in-
terest, is better able to operate the proposed station. He has no other
business interests in Ottumwa, and would personally manage, direct,
and supervise generally the operation of the proposed station, includ-
ing the broadcast program service thereof. Unlike the applicants in
Docket No. 5809, Mr. Falvey is prepared personally to assume the full
responsibilities incident to the conduct of a station and would not
delegate major functions to third persons.

The applicants in Docket No. 5809 own two large retail business
establishments in Ottumwa which are proposed to be advertised ex-
tensively over the station. If their application is granted, the pro-
posed station would be operated by a third party who would be em-
ployed as general manager thereof on a profit-sharing basis. He
would have and exercise general supervisory authority over station
operation and the broadcast program service thereof, including the
approval and selection of program continuities. The applicants would
seek and be guided by his advice in all matters pertaining to station
operation. The program service proposed to be rendered by the ap-
plicant Falvey (Docket No. 5789) appears to be more definitely de-
signed and adapted to serve the needs of the community than is that
of the applicants in Docket No. 5809.

Having reached such conclusion, it follows that the application of
J. D. Falvey should be granted and the application of Louis R. Spiwak
and Maurice R. Spiwak, copartners, doing business as L. & M. Broad-
casting Company (Docket No. 5809) must, of necessity, be denied.

The proposed findings of fact and conclusions of the Commission
were adopted as the "Findings of Fact and Conclusions a the Com-
mission" on November 20, 1940.

64. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In re Application of
WORLD PEACE FOUNDATION, ABRAHAM BINNE-

WEG, Jr., DOCKET No. 5851
OAKLAND, CALIF.

For Construction Permit.

289

Decided November 20, 1940

Abraham, Bimeweg, Jr., appeared in person on behalf of the
applicant.

DECISION AND ORDER

1. This proceeding arose upon the amended application of World
Peace Foundation, Abraham Binneweg, Jr., for a construction per-
mit to erect a new developmental broadcast station at Oakland, Calif.,
to operate portable -mobile with power of 10 watts, A0, Al, A2, and
A3 emission, on the frequencies 1614, 2398, 6425, 8655, 9135, 12862.5,
and 17310 kilocycles. The Commission set the application for hear-
ing, which was held on June 3, 1940, before a presiding officer duly
designated by the Commission. The applicant failed to file proposed
findings of fact and conclusions in accordance with the requirements
of section 1.231 (d) of the Commission's Rules.

2. The Commission's Rules of Practice and Procedure, with certain
exceptions not pertinent herein, provide for the issuance of proposed
findings of fact and conclusions in cases upon which hearings have
been held. But, since the applicant herein has failed to file proposed
findings, and, nuclei. the provisions of section 1.231 (d) of our rules,
is thereby deemed to have waived any right to participate further in
this proceeding, we are of the opinion that the issuance of proposed
findings in the instant case would serve no useful purpose, and that a
decision and order should be issued in lieu thereof.

3. The World Peace Foundation is not in fact an existing organiza-
tion, but is merely a name which Abraham Binneweg, Jr., expects to
establish to be used in connection with his future plans in radio. For

Applicant's petition for rehearing denied by the Commission on December 17, 1940.
8 F. C. C'
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all practical purposes, Mr. Binneweg is considered as the applicant
herein.

4. The applicant proposes a program of research looking toward the
development of the characteristics of various types of directive an-
tennas and transmitting equipment, expecting to simplify the design.
and improve the efficiency thereof. The applicant hopes that the
results of the research contemplated will prove of benefit to the
international broadcast service, as well as other services, such as police
radio and airplane guidance.

5. In connection with his proposed research of directive antennas,
the applicant would use rotatable beam types, a combination of two
or more parabolic reflector antennas, and would employ means to,
control not only the horizontal but the vertical angle of radiation.
In order to produce any desired directivity, the applicant proposes
to utilize antenna arrays consisting of fixed conductors with electrical
arrangements for varying the angle of radiation from within the sta-
tion, and the use of mechanical means by the rotation of the antenna
system itself. The applicant believes that the use of such systems
would enable one low -powered station to transmit separate programs.
on separate frequencies and serve several areas simultaneously. The
results of the contemplated experimentation would be obtained from
missionaries located in several parts of the world and observers who
by the use of radio receivers, would report upon the length of time
the station's signals are heard and the quality thereof; and the results
of performance in the vicinity of the station would be secured by use
of measuring instruments.

6. During the progress of the hearing, the applicant was several
times asked as to what degree of performance he expects of the antenna
systems to be employed, or towards what standards of performance
thereof would be his ultimate objective. The applicant did not fur-
nish, either at the hearing or in his application, any quantitative esti-
mate of the expected performance, nor did he give any theoretical
basis for his conclusion that the narrow beam transmission proposed.
Would be possible or practicable. From the Commission's experience,
the 'engineering luvolved in connection with directive antenna sys-
tems has become 'ail established practice, and it is only reasonable to.
expect from a prospective licensee of an experimental station some,
quantitative basis for the ptogruan of research proposed. Worth-
while antenna research, being'it Very bonVlidaiii undertaking, should'
be predicated upon some reasonably Sound basis and the person who,
is to conduct the experimentation thereon should demonstrate that
he has a thorough understanding of the principles involved. This the
applicant failed to do.

8 P. C. C..
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7. Directive antennas, in general, have received extensive study by
the radio industry and are now used by many stations in different
services, including broadcast and fixed point-to-point. The design
of such antennas has become more or less of an established practice.
As heretofore shown, the applicant proposes to use one antenna system
for alternate or simultaneous transmission in different directions. The
established practice to accomplish this result of transmission in vari-
ous horizontal directions is to use several antennas. The applicant
proposes to employ means of controlling the horizontal angle of radi-
ation from the antenna from within the station. Some experimenta-
tion and progress has already been accomplished in this phase of the
radio technique. He would also use means of controlling the vertical
angle of radiation from the antenna. This is now being done by
stations in the point-to-point radiotelephone service.

8. As heretofore shown, one of the stated purposes of the applicant
is to conduct research on transmitters with the ultimate objective of
simplifying the design' and improving the efficiency thereof. No
data or testimony was offered to substantiate these proposals.

9. Under the provisions of section 303 (g) of the Communications
Act of 1934, as amended, the Commission is authorized to provide for
the experimental use of frequencies in the public interest. Under
section 4.153 of the Commission's rules, licenses for developmental
broadcast stations will be issued only after a satisfactory showing
has been made, inter aZia, that the proposed program of research has
reasonable promise of substantial contribution to the development
of broadcasting, or is along lines not already thoroughly investigated.
While the applicant herein proposes some research along lines not
already thoroughly investigated, i. e., simultaneous transmission on
separate frequencies in different directions with a single antenna, suf-
ficient data as a basis therefor have not been presented from which
the Commission can find that it shows reasonable promise of substan-
tial contribution to the development of radiobroadcasting, or that the
proposed use of the frequencies requested herein would be in the
public interest. The Commission is, therefore, of the opinion that
the application must be denied.

10. In view of the conclusion, reached that this application must
be denied for the reasons stated, it is unnecessary for the Commission
to pass upon the other issues involved.

8 P. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
Rates of the LoRAIN COUNTY RADIO CORPORATION

for radiotelephone service,
Radiotelephone Service between ships on the

Great Lakes and land radiotelephone stations
provided by the Lorain County Radio Corpora-
tion, and Thorne Donnelley, doing business as
Donnelley Radio Telephone Co.,

and
Rates of THORNE DONNMT:EY, doing business as

DONNELLEY RADIO TELEPHONE CO., for Radio-
telephone Service.

Doom No. 5658
DocKET No. 5659
Door.= No. 5671

October 9, 1940

Frank O. Dunbar and Frank C. Dunbar, Jr., on behalf of the
Lorain County Radio Corporation; Joseph E. Keller on behalf of
Thorne Donnelley; S. Whitney Landon on behalf of American Tele-
phone and Telegraph Co., Illinois Bell Telephone Co., Northwestern
Bell Telephone Co., Ohio Bell Telephone Co., and Wisconsin Tele-
phone Co.; Manton Davis, Frank W. Wozencraft and Willson, Hurt
on behalf of Radiomarine Corporation of America; and Eugene L.
Burke on behalf of the Commission.

PROPOSED REPORT OF THE COMMISSION

FINDINGS OF FACT

1. These proceedings arose upon orders adopted by the Commission
on its own motion as follows:

(a) In Docket No. 5658 the Commission suspended until September
30, 1939, tariffs filed by Lorain County Radio Corporation, hereinafter
referred to as Lorain, proposing an optional rate of $1.50 per message
which could be chosen by users of the company's service in lieu of the

8 F. C. C.
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ready -to -serve charge of $25 a month plus a message rate of 75 cents 1
or 85 cents 2 for station -to -station calls, and 90 cents 1 or $12 for
person -to -person calls.

(b) In Docket No. 5671 the Commission suspended until September
30, 1939, tariffs filed by Thorne Donnelley, doing business as Donnelley
Radio Telephone Co., hereinafter referred to as Donnelley, proposing
to increase his message charge from 75 cents to $1 for station -to -station
calls and 90 cents to $1.25 for person -to -person calls, and to eliminate
his readiness -to -serve charge of $5 per month.

(c) In Docket No. 5659 an investigation was ordered into the lawful-
ness of the maximum, minimum, and precise basis of all charges and of
the classifications, regulations, and practices relating thereto, applica-
ble to radiotelephone communication service furnished by Lorain and
Donnelley between ships on the Great Lakes and their respective
coastal harbor stations.

2. Radiomarine Corporation of America, hereinafter referred to
as Radiomarine, was authorized to intervene. These proceedings were
heard before a properly designated employee of the Commission on
July 24 to July 27, inclusive, and August 16 and 17, 1939. Proposed
findings of fact and conclusions have been filed on behalf of Lorain,
Donnelley, and Radiomarine. The periods of suspension have expired
and the suspended rates have been put into effect by both Lorain and
Donnelley. Rates refer to radiotelephone charges for calls of 3 min-
utes or less, unless otherwise stated; land -line telephone and telegraph
charges, if any, and taxes are extra. Reference to Lorain stations
means Lorain's coastal harbor stations as distinguished from ship
stations licensed to it. Reference to the Lorain, Ohio, station means
Lorain's station (WMI) at Lorain, Ohio. A "subscribing ship" means
a ship for which the Lorain ready -to -serve charge of $25 a month is
paid.

3. Lorain undertakes to furnish two-way radiotelephone commu-
nication service 24 hours a day during the navigation season, which
begins in April and ends in December, between its coastal harbor
stations and ships on the Great Lakes, Lake St. Clair, Georgian Bay,

For calls (1) between ships on the Great Lakes and the company's coastal radio-
telephone station located at Lorain, Ohio, (2) between ships on the Great Lakes and
telephones within the local service area of the Lorain Exchange of The Lorain 'Telephone
Co. (when transmitted via the Company's coastal radiotelephone station at Lorain),
(8) between ships on the Great Lakes and the company's coastal radiotelephone station
located at Duluth, Minn., and (4) between ships on the Great Lakes and the company's
coastal radiotelephone station at Port Washington, Wis. (Lorain Tariff P. C. C. No. 2,

4th revised, p. 7).
'Between ships on the Great Lakes and telephones within the local service area of the

Duluth, Minn., exchange of the Northwestern Bell Telephone Co., when calls transmitted
via company's haastal radiotelephone station at Duluth, and between ships on the Great
Lakes and telephones within the local service area of the Port Washington, Wis., exchange
of the Wisconsin Telephone Oo., when calls transmitted via company's coastal radiotele-
phone stations at Port Washington (Lorain Tariff F. C. C. No. 2, III-C, 4th revised, p. 8).

8 F. C. C.
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and the connecting rivers and channels. Since 1934, Lorain has oper-
ated a coastal harbor station at Lorain, Ohio (WMI), and since late
in 1938 a coastal harbor station at Duluth, Minn. (WAS), and one
at Port Washington, Wis. (WAD).

4. Donnelley undertakes to furnish two-way coastal and harbor
radiotelephone service between his station and ships on Lake Michi-
gan 24 hours a, day throughout the year. Donnelley also furnishes
frequency measurements for ship and other radio stations. Since
May 1938, Donnelley has operated a coastal harbor station (WAY) at
Lake Bluff, Ill.

DOCKET No. 5 6 5 8-1,0114.11C

5. The suspended optional rate schedule proposed by Lorain was
,designed principally for yacht owners, Canadian shipowners, and
their seamen who use Lorain service intermittently. This schedule
provides for a separate charge of an unspecified amount for inspect-
ing ship station equipment, if inspection is requested.

6. Lorain's theory is that $0.75 of the optional rate of $1.50 repre-
sents a message charge and the remaining $0.75 a ready -to -serve
charge. On this basis the charge of $0.50 for an extra minute is
equal to one-third of the message charge plus one-third of the ready -
to -serve charge. Under the present schedule, the rate for each extra
minute is about one-third of the message charge only.

7. The charges for a month's service under the optional rate sched-
ule compare with the charges based upon the ready -to -serve charge
plus the related message rates as follows:

Class of service Numher of
calls

Meggege
rate

Message
charge

Ready -to-
serve

charge
Total of
charges

Total
charges at
optional

rate of $1.60

Station -to -station
Do

Person -to -person
Do

34
40
42
50

$0.73
.85
.90

1.00

$25.50
34.00
37.30
50.00

$25
25
25
25

$50.50
59.00
02.80
75.00

$51
60
63
75

18.= For a call by a seaman on a nonsubscribing ship, or for a call
to ix nonsubscribing ship the, optional rate would be charged; while
for a' call by a seaman on a, subscribing ship or for a call to a sub-
scribing stip the charge,May be only 75 cents. The charge for extra
minutes would be 50 cents and 26- cents or 80 cents, respectively.

9. The same rate applies; under the optional rate schedule to a
person -to -person call as to a station -to -station call, although a person-
to -person call involves appr -oxiM4telY 15 cents greater expense to the
carrier. A $0.15 differential is made; in, other rates to cover the addi-
06114 expense. The ratio 'of atittio4- 4!140.4ition. eats (i>Eieka di zg tale-

'82%0.0.
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grams and position reports) to person -to -person calls was more than
3 to 1 in 1938 and more than 2 to 1 in 1939 to June 30.

DOMET NO. 567I -DONNELLEY

10. By the suspended tariff schedules, Donnelley proposed to drop
his readiness -to -serve charge and increase his message rates to make
the service available to a greater number of vessels on a more reason-
able basis. Heretofore a ship calling Donnelley was required to pay
a $5 readiness -to -serve charge plus the message rate; the ship owner
was then entitled to service the rest of the month on payment of only
the message rate. This $5 charge against the first message from a
ship each month injured Donnelley's business because occasional users
would refrain from placing a call on such a basis, and other ship
owners having paid the Lorain ready -to -serve charge, found it more
economical to send their messages through Lorain stations than to
pay two such charges. The average charge for calls was $2, includ-
ing the readiness -to -serve charge. Donnelley furnished those who
paid the readiness -to -serve charge with three frequency measurements
per month free; the regular charge for such measurements is $2 each.
The cost of communication will be greater after a user makes 14
person -to -person or 20 station -to -station calls, at the proposed rates.
Most of the calls are person -to -person.

11. In the 7 -month period June-December 1938, Donnelley handled
2,052 calls of which 657 were paid calls. Of the paid calls, 474 were
from ships and 183 to ships. Those from ships involved a readiness -
to -serve charge, while those to ships did not. The station handled
1% paid calls per day.

12. For the 13 -month period June 1, 1938 to June 30, 1939, the
station's revenue from message charges was $759, from readiness -to -
serve charge, $228.87, and from frequency measurements, $1,893.51.
Had the full $5 readiness -to -serve charge been collected in each in-
stance in 1938, the revenue would have been $26.13 greater. The cost
of operations for the period was $28,079 for radiotelephone service,
and $7,156 for frequency measuring. The station experienced a loss
of $27,091 on radiotelephone operations, amounting to about $41 a
message, and a loss of $5,263 on frequency measuring. The book cost
of the plant at July 1, 1939, was $79,131. Depreciation is not recorded
on the books but a figure of $11,933 was given as the amount of
depreciation.

13. Lorair's ready -to -serve charge hinders Donnelley in securing
traffic normally destined through his station because the collection of
the charge has enabled Lorain to offer a lower message rate than it
otherwise could and a rate lower than Donnelley can offer, and because

8 F. C, C.
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its rate structure is such that the user's cost per call decreases as the
number of his calls through Lorain stations increases.

14. It is significant, in this respect, that in the 2 months' period
preceding the hearing during which Donnelley was licensed to oper-
ate on 2550 kilocycles in common with Lorain, Donnelley did not
receive a single call on that frequency, nor did he receive any paid
calls from or for a Lorain -equipped ship.

15. Donnelley estimates that the station should normally handle
:24,000 calls annually at the proposed rates with a revenue of $30,000,
at an expense of $27,000, leaving a 5 percent return on his investment.
The traffic estimate is based on estimates of the number of ships on
Lake Michigan, and on river boats coming into Chicago, and the
number of calls these vessels would make through the station. The
estimate also considers traffic from car ferries that use radiotelegraph
and communicate through affiliated stations and ignores the effect of
a competing station on the Lake. Revenue from and expense of fre-
quency measuring are not included in the estimate.

DOCKET NO. 5059-Louis AND DONNELLEY

LORAIN SERVICES

16. Besides the radiotelephone service, Lorain furnishes without
-separate charge:

(a) Weather reports twice daily at Lorain; once daily at Duluth;
and once daily at Port Washington;

(b) Listing in a, ship telephone directory; and
(c) Hydrographic reports.

The weather and hydrographic reports, or portions of them, are
repeated upon request without charge.

17. At the end of the navigation season in 1938 there were 82
ships equipped with Lorain ship station equipment and at July 24,
1939, 128 ships were so equipped. The owners of these ships all sub-
scribed to Lorain service during the entire navigation season except
for, periods during which the ships were not in service 14 or more
consecutive 'daft At August 17 there were about 136 cargo ships
for which the $25 a month ready -to -serve charge was being paid.
Lorain also handles calls from a large number of ships that are not
subscribers; those ships are mostly yachts and Canadian vessels.
There are 350 tJnited States ships on the Lakes which are potential
users.

18. During 1938 Lorain handled 18,699 calls. Of these calls, 10,799
were paid calls a which averaged 43.3 calls per day handled by the

'  Those for which 'no charge was made Were classified as demestetratten, weather, and
service calls.

8 F. 0. CI



These accounts include amounts for both shore
equipment.

21. Income statements :
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station and approximately 33.3 calls per month per ship. The num-
ber of calls at Duluth and Port Washington was negligible in 1938.
During the period April-June 1939, Lorain handled at the three sta-
tions 6,636 calls, of which 2,978 were paid calls. During the period
April-June messages at Lorain in 1939 totaled 5,765, of which 2,687
were paid messages, and in 1938, 4,538, of which 1,975 were paid
messages. The average number of paid messages per day at Lorain
during the period April-June 1939, increased about 50 percent over
the same period in 1938, while the average number per ship per
month decreased about one-third.

19. In 1938, 95.3 percent of shore -to -ship calls and 99.1 percent
,of ship -to -shore calls handled by Lorain were completed; in 1939,
94.1 percent and 98.9 percent, respectively, were completed.

20. Condensed balance sheet at May 31, 1939 :

Assets LiabiUties and capital
Plant $181, 185 Current liabilities $62,871
Cash 1, 015 Accrued taxes _ 516
Materials and supplies_ 24, 575 Depreciation reserve________ 24, 212
Other current assets 14, 783 Capital stock_ 74, 000
Prepaid rents and insur- Donations 97, 888

ance 1 1, 043 Deficit (36, 886)

222,601 222,601

and ship station

Message toll revenue.-
Ready -to -serve charge revenue

1988

$8, 508
8, 237

To May
81,1939

$936
982

Total revenue 16, 745 1, 918
Operating expenses_ 31, 779 12, 688

Loss from radiotelephone service 15, 034 10, 770
Profit from furnishing ship station equipment_ 16, 021 1,135

987 1(9, 635)
'Loss,

22. When Lorain entered the radiotelephone service in 1934, it
undertook to furnish ship station equipment to those who subscribed
for service and who agreed to contribute specified amounts "to aid and
induce the development of a coordinated telephone system on the
Great Lakes."

23. There were 16 steamship companies that contributed $97,888.50,
for which they were furnished station equipment on 13 ships. One

8 P. C. C.
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company contributed $1,250 for substantially the same equipment as;
that for which another company contributed $2,845.50. The con-
tribution of others varied from $2,200 to $2,500 per ship.

24. In 1937 this method was abandoned and Lorain is now fur-
nishing ship station equipment under a combination sales and service
contract. The charge for equipment is uniform and is the same for
one or a number of sets. Lorain also offers to lease ship station equip-
ment but has not leased any.

25. Lorain's tariffs have provided, since November 5, 1936, for the
ready -to -serve charge. Prior to that date the charge was made but
no tariff was on file showing the charge. The tariff states that the,
charge is made to cover :

(a) Maintenance in readiness -to -serve of shore receiving and trans-
mitting equipment;

(b) Ship -to -ship telephone service between subscribing ships on the
Great Lakes; and

(e) Periodic inspections of the ships' radiotelephone apparatus when
the ships reach Lake Erie ports.

26. The charge and the amount thereof was decided upon, after con-
ferences with prospective subscribers, to enable Lorain to offer a lower
message rate to reach the seamen on the Lakes. The owners of sub-
scribing vessels pay the ready -to -serve charge and permit their seamen
to talk at message rates. Seamen on nonsubscribing vessels have been
charged a ready -to -serve charge of 831/3 cents a day with a minimum
of $6.25 per month per ship. No ready -to -serve charge is made on
shore -to -ship calls. In 1937, 1938, and 1939, about one-half of Lorain's:
gross revenue was derived from the ready -to -serve charge.

27. In 1938, Lorain's total expenses were $31,779.25, including
$4,219.70 for inspection service, leaving $27, 559.55 for all other operat-
ing expenses. It collected $8,237.87 as ready -to -serve charges which
covered inspection service. Eliminating the cost of inspection service,
the amount collected in 1938 to cover maintenance of the shore station
equipment in readiness -to -serve was $4,017.67, or an average of $12.19
at each- $25 charge-

, '18,,,*4Thelliteerage expense of handling messages exclusive of ship.
station inspection expense was $2.55. The average message charge
was 79 cents.and that portion of the ready -to -serve charge allocable to
shore station maintenance averaged 91 cents a message. Thus, the
average amount collected for the transmission of messages costing
Lorain $2.55 was $116.

29. A rate schedule that provides a flat charge plus a message charge
iweritebir Produces a kssetehargeltor coal to those whouse the service
rage than, nthers. The greatertbe 'Oat charge the greater will be the
difference in the charge per call. Thus, if we use the amount of $1249

8 F. C. C.
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as the true ready -to -serve charge and a 75 -cent message rate the
difference between the charge per call to the subscriber who uses 30
calls per month and the subscriber who uses 5 calls will be $2.04 in favor
of the larger user; using the full $25 charge and a 75 -cent message
rate, the difference will be $4.17.

30. Elimination of the ready -to -serve charge would not impair the
quality and dependability of its service because Lorain could continue
to render its inspection service, making a proper charge therefor to
finance it.

31. Elimination of the ready -to -serve charge and a compensatory
increase in the message rate should not disturb Lorain traffic except
that it will probably lose some traffic to Donnelley that is destined to or
originates in the Chicago area.

32. Lorain's theory is that the excess of (a) maintenance and de-
preciation expenses of shore stations, traffic expenses, rentals and
insurance, and taxes, over (b) message toll revenues, represents (a)
the cost of maintaining the stations in readiness -to -serve. It is evident
that the charge is an arbitrary, amount not based on the amount of
plant or expense that can be allocated to a ship station through which
little or no use is made of Lorain service.

33. Lorain is billing the ready -to -serve charge for the actual num-
ber of days the ships are in service at the rate of 831/s cents a day with
a minimum of $6.25 per month per ship. This practice was started
in 1938 and is admittedly a departure from the tariffs.

34. Lorain tariffs provide for inspection of subscribing ships' ra-
diotelephone apparatus when the ships reach Lake Erie ports, as
part of the service covered by the ready -to -serve charge. A separate
charge is made for a spring inspection and cleanup, the amount de-
pending upon the location of the ship and other factors. At the
present time Lorain makes inspections not only at Lake Erie ports,
but on Lake Michigan and at the Sault Ste. Marie locks. Ships for
which the ready -to -serve charge is paid on a "daily basis" have been
given no inspection service.

36., Sow t4P3 ,silbrperibing ships carry other than Lorain ship
station equiprept The service contracts with owners of these ships
contain a clause that Lorain "shall not be responsible for the care,
custody, maintenance or performance of any equipment not furnished
or owned by [Lorain]." Lorain has not inspected the station equip-
ment on subscribing ships equipped with other than Lorain equip-
ment but would have done so if the ship owners had requested it.
Since the beginning of the hearing, Lorain instituted the practice of
calling all subscribing ship owners to inquire whether Lorain inspec-
tion service is desired, However, Lorain's service men are not cora-

8 F. 0. 0.
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petent to inspect the station equipment on some of the subscribing
ships. As a result of the spring inspection, there is practically no
trouble during the navigation season.

36, Direct ship -to -ship communication is effected by an operator
on board ship dialing the signal of the called ship. The operator has
no relationship to Lorain and his salary is paid and the power used
to operate the ship station equipment is supplied by the ship owner.

37. Messages received from ships are forwarded, at the request of
the sender by telegraph. This telegraph service is not provided for
in filed tariffs. The charges made for the telegraph service are those
of the telegraph company.

38. Lorain in 1938 transmitted free as "demonstration calls" 898 ship -
to -shore messages and 133 shore -to -ship messages at the Lorain, Ohio
station. April 1 to July 17, 1939, it transmitted free 296 ship -to -
shore messages and 37 shore -to -ship messages at Lorain; from April
20 to July 17, 1939, 15 ship -to -shore messages and one shore -to -ship
message at the Port Washington station; and from May 1 to July
17, 1939, 16 ship -to -shore messages and one shore -to -ship message at
the Duluth station. These free calls represented approximately 2:
percent of the total calls in 1938 and 2 percent in 1939. These mes-
sages were designated "demonstration calls" and include a substan-
tial number of calls made by captains on subscribing ships to their
homes and other places in return for the captains agreeing to accept
demonstration calls made from shore to their ships. The land -line
charges on "demonstration calls" made by the ship captains were paid
by them.

39. Nonsubscribing ships are permitted to make test calls without
separate charge on days for which they pay a ready -to -serve charge;
at other times test calls are made, the charge would be 831/3 cents a
day as a ready -to -serve charge with a $6.25 minimum. There is.
admittedly no provision in the tariff for such a charge.

40. Lorain's tariffs specify report charges on uncompleted station -
to -station and person -to -person calls. In 1938, the Lorain, Ohio,.
*Km was unable to complete 268 calls; between April 1 and June
30,193* -the three LOTaill stations were unable to complete 134 calls.
Report'ehaigti'hake been collected only on incomplete person -to -
person callk

41. Notwithstanding that the LOrain tariffs provide for station-
to -station service at lower rates than for person -to-person service,
it is the practice of Lorain to charge the person -to -person radio -link
rate for all calls which, under American Telephone and Telegraph
tariffs (F. C. C. No. 132), carry the person -to -person land line rate -

8 F O. to.
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DONNELLEY SERVICES

42. Notwithstanding that the tariffs provide for station -to -station.
service at lower rates than for person -to -person service, Donnelley
charges person -to -person rates on all calls which under other car--
riers' tariffs carry the person -to -person land line rate.

43. Donnelley has failed to complete calls, but has never collected_
a report charge although his tariffs provide for report charges on.
uncompleted calls.

44. The tariff provides that no report charge will be made when.
the caller is not notified within a specified period that Donnelley is -

unable to complete the call. Callers have always been notified within.
the period.

CONCLUSIONS

Upon the foregoing findings of fact, the Commission concludes,
that :

DOCKF7r NO. 5656-LORAIN

1. The relationship between Lorain and a ship station originating -
or terminating a call furnishes no justification for discrimination in
rates and charges and the charging a higher rate for a call to or -
from a station on a nonsubscribing ship than for a like call to or
from a station on a subscribing ship is an unjust and unreasonable
discrimination against persons calling to or from ship stations on
nonsubscribing ships. For these reasons the tariff schedule under
suspension in this proceeding is unlawful, and an order will issue -
accordingly.

DOCKET NO. 5671 -DONNELLEY

2. The tariff schedules suspended in this proceeding proposing to -
eliminate Donnelley's readiness -to -serve charge and increase the mes--
sage rates provide a more equitable basis for charges for the service -
than previously. The proceeding herein will be dismissed.

DOCKET NO. 5659-LORAIN AND DONNELLEY

LosAnc

3. The ready -to -serve charge unjustly discriminates against the,
small user, against the user who has no need for Lorain inspection,
service, and against the user equipped with ship station equipment
which Lorain is not competent to inspect, and is unjust and unreason-
able and therefore unlawful.

4. The charging for the ready -to -serve charge at 831/2 cents a day,
with a $6.25 minimum per month, was in violation of Lorain tariffs;
then in effect, and in violation of section 203 (c) of the act.

8 F. C. C.
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5. The elimination of the ready -to -serve charge will require a revi-
sion of the rate structure so as to fix the charges upon a per -call basis.

6. The furnishing of communication service to certain ship cap-
tains in return for such captains agreeing to accept demonstration
calls to their ships amounts to charging and collecting from such cap-
tains a different compensation for such communication than the
charges specified in the tariff schedule in effect, in violation of Lorain
tariffs and in violation of section 203 (c) of the act.

7. The charging of person -to -person rates for station -to -station
calls is in violation of Lorain tariffs and in violation of section 203 (c)
of the act.

8. The collection of charges for test calls, not shown in the tariff
schedules in effect, is in violation of section 203 (c) of the act.

9. The failing to collect report charges on uncompleted calls is in
violation of Lorain tariffs and in violation of section 203 (c) of the
act.

DONNELLEY

10. The charging for the readiness -to -serve charge of amounts of
less than $5.00 ti month was in violation of Donnelley tariffs then in
effect and in violation of section 203 (c) of the act.

11. The charging of person -to -person rates for station -to -station
calls is in violation of Donnelley tariffs and in violation of section
203 (c) of the act.

12. The failing to collect report charges on uncompleted person -to -
person calls and collect station -to -station calls is in violation of
Donnelley tariffs and in violation of section 203 (c) of the act.

The proposed report of the Commission was adopted as the "Report
of the Commission" on November 20, 1940.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASETNGTON, D. C.

In the Matter of
WSAZ, INC. (WSAZ),
HUNTINGTON, W. VA.

For Construction Permit.

FILE No. B2. -P-2856

Decided November 26, 1940

DECISION AND ORDER ON PETITIONS FOR REZEARTNG AND RECONSIDERATION
BY T.az COMMISSION (COMMISSIONER CASE DISSENTING IN PART)

These are petitions for rehearing and reconsideration filed by Joe L.
Smith, Jr. (WJLS), Beckley, W. Va., and Illinois Broadcasting Cor-
poration ( WTAD), Quincy, Ill., respectively, requesting the Com-
mission to reconsider the following action taken by it September 4,
1940, in regard to the above -entitled application : "Granted construc-
tion permit to change frequency to 900 kilocycles, increase hours of op-
eration to unlimited time, move transmitter to 6 miles west of center
of Huntington, W. Va., near Burlington, Ohio, install new transmitter
and directional antenna for day and night use. Tower to be marked
in accordance with section 3.45 (d). Conference to be held promptly
in regard to corporate accounting and engineering questions." Prior
to this grant, Station WSAZ was licensed to operate on the frequency
1190 kilocycles with 1 kilowatt power, limited time (until sunset 1 at
San Antonio, Tex.).

Joe L. Smith, Jr., is the licensee of Station WJLS, Beckley, W. Va.
The present assignment of Station WJLS is 1210 kilocycles with a
power output of 250 watts, unlimited time. Joe L. Smith, Jr.
(WJT-15) 2 has pending an application. filed February 13, 1940, request-
ing a change of frequency to 900 kilocycles, increase in power to 1
kilowatt, unlimited time, employing a directional antenna at night
(B2 -P-2752). Station JLS is located about 81 miles from Station
WSAZ. The simultaneous operation of these stations on the same
frequency each using a power output of 1 kilowatt would result in
prohibitive interference to both.

1 This limitation required Station WSAZ to cease operating in the evening at the follow-
ing tireesi January, 7 o'clock; February, 7 : 30 ; March, 7 : 45 ; April, 8 ; May, 8 : 15 ; June,
8 : 30 ; July, 8 : 30; August, 8 : 15 ; September, 7: 45; October, 7 ; November, 0 : 45 ;
Decenibeil a: 80.

8 P. C. O.
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Illinois Broadcasting Corporation is the licensee of Station WTAD,
Quincy, Ill. On April 22, 1940, when WSAZ, Inc., filed its applica-
tion for a construction permit (B2 -P-2856), Station WTAD was
licensed for the use of the frequency 900 kilocycles with 1 kilowatt
power, daytime only. On August 19, 1940, Station WTAD was au-
thorized to use the frequency 900 kilocycles with 1 kilowatt power, un-
limited hours, using a, directional antenna at night. So operating,
Station WTAD serves at night to its 4 millivolt -per -meter contour.
Within this contour reside about 100,800 people. Operation of Sta-
tion WSAZ, Huntington, W. Va., pursuant to the Commission's grant
of September 4, 1940, will limit the nighttime service of WTAD,
Quincy, Ill., to its 7.3 millivolt -per -meter contour with a conse-
quent loss in the population it serves between its 4 millivolt -per -meter
and 7.3 millivolt -per -meter contours of about 22,100 persons. Opera-
tion of Station WJLS, Beckley, W. Va., as proposed by its pending
application, would limit the nighttime service of Station WTAD,
Quincy, Ill., to its 6.1 millivolt -per -meter contour with a conse-
quent loss in population served between its 4 millivolt -per -meter and
6.1 millivolt -per -meter contours of about 11,600 persons. The people
residing in the area within the 4 and 7.3 and 4 and 6.1 millivolt -per -
meter contours do not receive primary service at night from any other
station.

On September 24,1940, Joe L. Smith, Jr. (WJLS), filed his petition
for rehearing praying that the Commission reconsider its action grant-
ing the application of WSAZ, Inc., and designate that application
for hearing with petitioner's application. In support of this prayer,
petitioner alleges (1) that "petitioner is informed and believes that
different procedures were followed in the consideration of the applica-
tion of WSAZ than have been and are being followed in the con-
sideration of the application of WJLS," in this : That certain infor-
mation was requested of petitioner in connection with his application,
pending receipt of which no consideration was given to petitioner's
application, whereas, the application of WS A Z, Inc., which was filed
riiturly two and one-half months after the filing of petitioner's applica-
-tioii,waS granted on September 4, 1940, without a hearing "pending
co ''f the "conference" was for the purpose of settling a
number of questions raised by the application of WSAZ which were
similar to the questiens which the Commissien required petitioner to
answer before it would consider petitioner's application. Petitioner
alleges that this difference in the procedure applied to the two con-
flicting applications is prejudicial to his interests and to the listeners
which Station WJLS proposed, to serve by his 'application; (2) that
the operation of Station WSAZ as proposed by the application which

8 Ir. Cc a
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was granted by the Commission September 4, 1940, will not provide
the signal to the business and factory areas of Huntington which is
required by Section 4 of the Commission's Standards of Good Engi-
neering Practice; (3) that "a detailed analysis and a searching investi-
gation of the factors of public interest that bear on the application of
WJLS, and the application of WSAZ would show that the public
interest, convenience, and necessity would be served by the granting
of the application of WJLS"; that "the public record does not show
that the Commission had before it the detailed and comprehensive
facts that vitally affect and concern the public interest in the disposition
of these conflicting applications"; (4) that "the practical effect of the
Commission's action * * * is to deny the petitioner's application
without a fair hearing and to impede the conscientious exercise of the
broad discretionary powers vested in the Commission."

On September 30, 1940, WSAZ, Inc., filed its opposition to the
petition for rehearing. In support of the opposition WSAZ, Inc.,
alleges that the action of the Commission in not considering peti-
tioner's application with that of WSAZ, Inc., as a consolidated mat-
ter or on a comparative basis was consistent with the provisions of
the Communications Act of 1934, as amended, and with the decision.
of the Supreme Court of the United States in the Federal Commu-
nications Commission v. The Pottsville Co., 309 U. S. 134; that a
comparison of the areas affected by the grant supports the correct-
ness of the Commission's decision in that Huntington, W. Va., a city
with a metropolitan population of 163,367 persons (United States
1930 Census) had no local primary nighttime service, whereas Beck-
ley, W. Va., a. town of 9,357 persons (United States 1930 Census) re-
ceives service both day and night from Station WJLS; that under the
Commission's Standards of Good Engineering Practice, class III sta-
tions are intended to render a primary service to a. metropolitan area;
that the assignment of the facilities requested by ,WSAZ at Hunting-
ton comes within the Standards of Good Engineering Practice, while
the granting of the application of Station WJLS obviously would
not be in compliance with the Standards; that although the operation '
'of WSAZ as proposed will not render a, 25 millivolt -per -meter signal
over the entire business district of the city of Huntington, it will
render a signal with intensity of 15 to 20 millivolts per meter over
the business section of Huntington; that the reason for the inabil-
ity of WSAZ to render a 25 millivolt -per -meter signal over the en-
tire business district of the city of Huntington is that the only trans-
mitter location satisfactory to the Civil Aeronautics Authority is the
site approved by the Commission when it granted the application on
September 4, 1940; that in view of the fact that the business section

8,E.,0,
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of Huntington, prior to the grant of which petitioner complains, had
no local nighttime service even approaching this intensity, the
grant of the application of WSAZ, Inc., was in the public interest.

On October 5, 1940, Joe L. Smith, Jr. (WJLS), filed his reply to
the opposition of WSAZ, Inc. (WSAZ), to the petition for rehear-
ing. It is alleged in the reply that the population of Huntington,
W. Va. (according to the 1930 United States Census) is 75,752 and
that the population of the Huntington -Ashland metropolitan district
is 163,36'T; that "Station WOMI (Ashland, Ky., 1310 kilocycles, 250
watts power), operating unlimited time, is located in this metro-
politan district and furnishes interference -free primary service, dur-
ing the nighttime, to about 75 percent of its residents. This inter-
ference -free service is rendered to the city of Ashland and to all but
a small portion of the city of Huntington." The reply alleges fur-
ther that Beckley is the center of a large coal mining district; that
"obviously this industry cannot be carried on within the city limits
of Beckley but must operate on a decentralized basis in temporary
mining camps located with profusion throughout the Beckley area";
that such temporary camps have populations as high as three thou-
sand or more, and because of electrical noise caused by industrial
equipment, are just as much in need of a strong radio signal to over-
come local electrical noise as are any of the residents of the Hunting-
ton -Ashland metropolitan district; that this industrial community
cannot possibly be served by a station having a maximum power of
250 watts and therefore, many of these people do not receive inter-
ference -free nighttime service from Station WJLS, the only station
located in their community.

In view of the contention of petitioner Joe L. Smith, Jr. (WJLS),
that the Commission proceeded differently with respect to his appli-
cation than it did with respect to the conflicting application of
WSAZ, Tru-L, and that this difference in the procedure followed by
the Commission with respect to the two Conflicting applications is
r,judicial to his interests, it' seems appropriate at this point to set
Ortb briefly the history of the application of Joe L. Smith, Jr.

and that (51 WSAZ, Inc.
The ittepliCattin 6f be L. Smith, Jr. (WJLS), was originally filed

February 18,',1940, Farm No 301 0.9ao. This application was
amended FebruarY16, 1940, so' as subatitute answers to sections 19
(f) and 25 for the of feS set' forth in the original application. On
March 1, 1940, the applicint Smith submitted a balance sheet show-
ing his financial condition as of December $1, 1939. On, April 3,
1940, the Commission 'wtete the applicant Smith, enelosing applica-
tion Form 301 (1940) which suPerseded applieation Form 801 (1939),
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requesting him to supply additional information by completing sec-
tions 28 and 29 in application Form 301 (1940). The first part of
sections 28 and 29 of application Form 301 (1940) refers to coverage
in population and area of the proposed station or, if an existing sta-
tion, operating as at present and as proposed; the second part has
to do with interference from proposed operation to existing stations.
On May 21, 1940, the Commission again wrote applicant Smith refer-
ring to its letter of April 3, 1940, calling for additional information,
inviting attention to the fact that this information had not yet been
received. On July 16, 1940, applicant Smith filed the additional in-
formation requested by our letter of April 3, 1910 ; on August 24,
1940, the applicant Smith amended his application with regard to
the specifications covering his No. 1 antenna. On September 9,
1940, the Commission requested the applicant Smith to explain cer-
tain discrepancies in the balance sheet of his financial condition as
of December 31, 1939. On. October 1, 1940, the applicant Smith
submitted his explanation of the discrepancy in his said balance
sheet.

The application of WSAZ, Inc., was filed April 22, 1940, on Form
No. 301 (1940) and upon examination was found to be complete.
The maps and information requested in sections 2'T (a), 28 (a) (1),
(2), (3) and (4) and 29 (a), (b), (c) and (d), properly subscribed,
were attached to the application and made a part of it.

At the time this application was filed, Illinois Broadcasting Cor-
poration (WTAD), Quincy, Ill., was licensed to operate on the fre-
quency 900 kilocycles with 1 kilowatt power daytime only. There
was, therefore, no question of electrical interference at night to Sta-
tion WTAD from Station WSAZ operating as proposed, and there
was no other station to which the operation of Station WSAZ, as
proposed, might cause objectionable interference. Hence, the ap-
plicant, WSAZ, Inc., was not required to answer section 28 (a) (5)
and (6), or section 29 (e), (f) and (g).

On September 4, 1940, ,wbal we considered the application of
WSAZ, Ines 1-luatingtpn W,, Fa',, upon its merits, we found that
public interest, converkience, and necessity would be served by a grant
of this application. The applicant was and is an existing licensee
and there was no question concerning its legal or technical qualifica-
tions. The estimated cost of the construction, including land and
buildings for Station WSAZ to be operated as proposed was $20,500;
the, estimated annual expense of operation under the proposed plan
*was -$45,600 and the estimated annual revenue was $90,000. The
First.,Thintingtori National Bank had agreed to lend the applicant
(FSAZ,, inc). $20,000. tlpon this showing we were satisfied that
f IS- Cif 0.



308 Federal Communications Commission Reports

the applicant was financially qualified to continue the operation of
Station WSAZ as proposed.

WSAZ, s part of a complicated corporate structure
controlled by

Inc.,bin
and. Mrs. John A. Kennedy. There are several

other licensees which are likewise part of this Kennedy system. The
complex corporate relationships have led to informal intercompany
transactions sometimes involving the extension of cash or credit by
one licensee for the benefit of another and have also tended to inter-
fere with or unduly burden the efficient administration of the Com-
mission's duties and functions under the Communications Act. These
matters came to the Commission's attention in July 1940, in connection
with an application by Ohio Valley Broadcasting Co. (WPAR), an-
other licensee in the Kennedy system. On August 2, 1940, the Com-
mission requested a conference with Mr. Kennedy, his associates or
legal representatives to discuss the feasibility of simplifying the cor-
porate structure of the Kennedy system and of reducing to written,
definite contracts some of the intercompany transactions which had
theretofore occurred. No response to this request for conference had
been. received on. the date when the WSAZ application was presented
to the Commission. Although there was no question as to the legal,
technical or financial qualifications of WSAZ, Inc., to perform the
construction and to continue operation as proposed, its application,
nevertheless, contained further indications of the matters already
under inquiry in connection with the application of Ohio Valley
Broadcasting Co. (WPAR). In these circumstances, the Commission
added to its grant of the WSAZ application September 4, 1940, a direc-
tion that the conference theretofore requested be held promptly.
The Minutes of the Commission meeting of September 4, 1940, record-
ing this action read as follows : "Conference to be held promptly in re-
spect to corporate accounting and engineering questions." The "engi-
neering questions" referred to in these minutes were not those alleged
by petitioner. They were not questions which had been left un-
answered in. the application form filed by WSAZ, Inc. Unlike the
petitioner's application, the WSAZ application had been filed in com-
pleted form. Nor did the engineering matters referred to in our
minutes of September 4, 1940, embrace any matters which might
interfere with the granting of the application. Inasmuch as we
were fully satisfied that, from an engineering standpoint; as well as
from a legal and financial standpoint, the grant was in the IDUblic
interest. The granting of the WSAZ application was in no way
dependent upon a solution of the engineering questiOns on which we
directed a conference. These engineering Tiestions related solely to
an, effort by us to provide the fullest public -service possible in. the
existing state of the radiobroadcasting art rather than the minimum

8 F. C. C.
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deemed sufficient for the purposes of a grant. The facts in relation
to these engineering questions are as follows: Our study of the engi-
neering factors involved in the WSAZ application and related matters
suggested the possibility that WSAZ might be able to install an antenna
which would not only permit that station to render satisfactory service
to the Huntington area but would also provide protection to the
service of Station WrA.D in the Quincy area. It was with this in
mind that the post -decision conference was called. Our decision of
September 4, 1940, however, was not conditioned upon the outcome
of this conference, nor was the conference called as petitioner suggests
for the purpose of permitting the applicant WSAZ, Inc., to complete
answers to the questions in its application, since these were complete,
as already indicated, prior to our consideration of this application
upon its merits.

When the facts of record are checked against the allegations of fact
set forth in the petition for rehearing filed by Joe L. Smith, Jr.
(WJLS), it is clear that there is no merit to petitioner's contention
that "different procedures were followed in the consideration of the
application of WSAZ and have been and are being followed in the
consideration of the application of WJLS."

The application of WSAZ, Inc., Huntington, W. Va., being com-
plete on September 4, 1940, was ready for consideration on its merits
by the Commission ahead of the application of Joe L. Smith, Jr.,
which, though filed earlier, was not complete in the respects hereto-
fore shown. Neither the Communications Act of 1934 nor any rules
promulgated by the Commission pursuant thereto requires the Com-
mission to withhold action upon an application which is ready to
receive final consideration in order that it may give comparative con-
sideration with the conflicting application upon which the Commission
is not yet ready to act (In re application of Evapwelkal LutAeram
Synod of Missouri, Ohio, and Other States (KFYO) modification of
license, June 25, 1940).

We do not agree, with pOitimer's contention that the effect of the
grant of the WSAZ application without hearing is to deny his ap-
plication without a fair hearing. The application of Joe L. Smith,
Jr. (WJLS), Ims not been denied by the Commission and it cannot
be denied until this applicant has had an opportunity at a hearing
to show why the grant of his application, rather than that of WSAZ,
would better serve public interest, convenience, or necessity or would
produce a fairer, more efficient and more equitable distribution of
radio facilities within the meaning of section 307 (b) of the Com-
munications Act of 1934. The Commission is in no way precluded
by the grant of the WSAZ application from later granting that of

8 F. 0. C.
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Joe L. Smith, Jr., if he can show at the hearing that a grant of his
application, rather than that of WSAZ, Inc., would better serve pub-
lic interest, convenience, or necessity or would insure a fairer, more
efficient, and more equitable distribution of radio facilities.

Petitioner further contends that "a searching investigation of the
factors of public interest that bear on the application of WJLS and
WSAZ would show that public interest, convenience and necessity
would be served by the granting of the application of WJLS."

From data furnished by the applicant, WSAZ, Inc., or in possession
of the Commission it appeared that operating on the frequency 1190
kilocycles with 1-kilowatt power until sunset at San Antonio, Tex.,
Station WSAZ served day and until approximately 11/4 hours after
sunset at Huntington, to its 0.5 millivolt -per -meter contour, an area
covering 2,690 square miles and a population of 258,000. Operating
on the frequency 900 kilocycles with 1 -kilowatt power, unlimited time,
as proposed, WSAZ could serve to its 6 millivolt -per -meter contour at
night an area of 340 square miles and a population of 167,000, and
during the daytime to its 0.5 millivolt -per -meter contour an area of
3,600 square miles and a, population of 329,000.

According to our calculations, by the proposed operation of Sta-
tion WSAZ a signal of approximately 22 millivolts per meter will be
obtained at the center of the business section and 97.5 percent of the
metropolitan area will receive a 6 millivolt -per -meter signal. Ac-
cording to our Standards of Good Engineering Practice, the site
selected for a station should provide a minimum field intensity of
95 to 50 millivolts per meter over the business or factory areas and
a minimum field intensity of 5 to 10 millivolts per meter over the
most distant residential section of the city in which the main studio
is located. However, in view of the fact that the site selected by
Station WSAZ was the best available under all the circumstances,
and that, operating as proposed, Station WS A Z could render a satis-
factory service 2 to a substantial majority of the population, we ap-
*Oiled the proposed site notwithstanding the slight deviation from
or stktdards.

nthigt4e, W.: Vi. has a population of 15,572,8 and the Hunting-
-A shfaact metiopolitovi)disitrief has ,a population of 163,867. The

only niesttime primary broad sarVieelairsilable to this area comes
from 'Station WSAZ (Hu/1123*ton; W.' Va.) and Station WSMI
(Ashland, Ky.-1310 kilocycles --4250 watt poWer-unlimited time).
Station WOMI renders seryke it night to its 4 millivolt-per -meter

'According to our Standards of Good Engineering Praettee, the following signals are
Considered satisfactory for primary service: City business or fieteri, sirens : 10 to .50
millivolt per meter ; city residestA0.1areaa! a to

*All population figures are taken from the 1930 United States census. The prelUninarY
1940 United States census is not available.

8 IP. 0. C.
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contour in and around Ashland, Ky., and areas contiguous thereto.
Within this contour reside about 83,000 inhabitants of the metro-
politan district of whom about 10,000 reside within the city limits of
Huntington. The rest of the people residing within the city limits
of Huntington (about 65,500) have no satisfactory nighttime service
other than that received from Station WSAZ. (See note 1, p. 303.)

Now that the petitioner's application is complete, we shall examine
it carefully in the light of petitioner's contention. It appears from
the application of Joe L. Smith, Jr. (WJLS), that at the present time
Station WJLS operating on a local frequency (1210 kilocycles) with
250 watts power, unlimited time, serves at night to its 4.0 millivolt -
per -meter contour which includes a population of 19,272, and in the
daytime this station serves to its 0.5 millivolt -per -meter contour.
Within this contour about 57,475 persons reside. The application of
Joe L. Smith, Jr. (WJLS), indicates that, operating as proposed,
Station WJLS, with a regional frequency (900 kilocycles) and with
1 kilowatt power, unlimited time, employing a directional antenna at
night, will serve at night to its 6.8 millivolt -per -meter contour, and
that within this contour reside approximately 23,800 persons. In the
daytime Station WJLS, operating as proposed, will serve to its 0.5
millivolt -per -meter contour which includes a population of approxi-
mately 136,656. According to the 1930 United States Census, Beckley,
W. Va., has a population of 9,357. This city receives no primary
broadcast service day or night except from Station WJLS. About
one-half of the rural area, which would be served by Station WJLS,
operating as proposed by its pending application, now receives pri-
mary daytime service from Station WCHS, Charleston, W. Va. The
other half -of this area receives no primary daytime service and none
of the proposed nighttime service area of Station WJLS receives
primary nighttime service..

Upon a comparison of the application of WSAZ, Inc. (WSAZ),,,
Huntington, W. Va., and. Joe L. Smith, Jr. (WJLS), Beckley, W.
Va., we find that at the present time Station WSAZ serves about
258,000 persons as compared, with w7,es served by WJLS. Operat-
ing as. pilaPosed, :Station WSAZ WM serve in the daytime about
g29,000,perSoisne compared with the proposed service of WJLS day-
time ,of abOut 136,656. At the present time, Station WSAZ serves
at night until sunset at San Antonio, Tex. At the most, this permits
Station WSAZ to operate for an average of about one and one;
quarter hours after sunset at Huntington. During this time Station
WSAZ serves about 258,000 people. Operating as proposed, Station
WSAZ will have unlimited nighttime hours, and can serve about
10,000 people. As compared with this, Station WJLS now serves

F. O. C.
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at night about 19,272 people. Operating as proposed, it can render
primary service to approximately 23,800 people.

Comparing now other service available to the respective areas, we
find that in the Huntington area Station WCMI, Ashland, Ky., renders
primary service during the day to all of the metropolitan district ex-
cept the business and industrial section of Huntington and approxi-
mately 24,000 persons in the residential district of Huntington. At
night WCMI will serve part of the metropolitan area including about
83,000 persons, of which 10,000 reside in the city of Huntington.
This leaves about 65,500 persons residing within the city of Hunt-
ington with no primary nighttime service from any other station
after about 11/4 hours after sunset. In the Beckley area, during the
daytime, Station WCHS, Charleston, W. Va., will serve approxi-
mately one-half of the rural area which Station WJLS, operating as
proposed, would serve. At night this area would receive no other
primary broadcast service.

Station WJLS is applying for a regional frequency although it
is located in Beckley, W. Va., which is not a metropolitan district.
While the rule that regional frequencies are normally assigned for
use in metropolitan districts would not of itself exclude an assign-
ment of such a frequency outside a metropolitan district if a grant
were found to be justified by other circumstances, in this case a more
beneficial use of the regional frequency can be made in Huntington,
W. Va., which is a metropolitan district.

Thus, with full information before us, comparing the applications
of WSAZ, Incorporated (WSAZ) and Joe L. Smith, Jr. (WJLS),
upon their merits, and considering the populations involved in each
area and service available to each, we are of the opinion that public
interest, convenience, and necessity is served by the grant of the ap-
plication of WSAZ, because of the greater number of people to be
benefited by such grant.

The petition for rehearing of Joe L. Smith, Jr. (WJLS), sets
forth no valid objections which would require us to set aside the
grant of the WSAZ, Inc., application.  It should, therefore, be
denied, and the application of Joe L. Smith, Jr. (WJLS), Beck-
ley, W.J/a, for construction permit (B2-P-2752) be designated for
hearing pursuant to section 309 (a) of the Communications Act of
1934. As we have heretofore indicated, at the hearing this applicant
will have a further opportunity to show that a grant of his applica-
tion will better serve the public interest than would a grant of the
application of WSAZ, Inc. If petitioner can make such a showing,
the Commission is not precluded by its prior grant, of WSAZ, Inc.,
application from granting the application of Joe L. Smith, Jr.
(WJLS).

8 F. C. C.
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On September 24, 1940, Illinois Broadcasting Corporation
(WTAD), Quincy, Ill., filed its petition for reconsideration which
alleges that the operation of Station WSAZ as proposed by the Com-
mission's grant of September 4, 1940, will restrict the service area of
petitioner's station WTAD to its 7.3 millivolt -per -meter contour and
that this limitation would prevent a substantial number of persons
who receive no other nighttime primary broadcast service from hear-
ing Station WTAD; that such proposed operation of Station WSAZ
is not in the public interest, convenience, and necessity unless Station
WSAZ is required to operate on the frequency 900 kilocycles in such a
manner as to enable Station WTAD adequately to serve the Quincy,
Ill., area. Petitioner further alleges that following the action of
the Commission on September 4, 1940, granting the application of
WSAZ, Inc., petitioner's engineering representative and the engi-
neering representative of WSAZ, Inc., have been working on. an
antenna design which will enable Station WSAZ to give adequate
service to the Huntington, W. Va., area and at the same time pro-
tect Station WTAD during nighttime hours; that such an antenna
is entirely feasible from a technical standpoint and "as both engi-
neers are proceeding with diligence, it is expected that within a few
weeks the problem of interference from Station WSAZ will be com-
pletely and satisfactorily worked out." Petitioner prays that the
Commission reconsider its action of September 4, 1940, and either
modify said action granting the application of WSAZ. Inc. "to the
extent necessary to require Station WSAZ to co operate ou 900 kilo-
cycles at night as not to preclude Station WTAD ;from adequately
serving the Quincy, Ill., area at nighttime, or (2) stay the effective
date of its action of September 4, 1940, granting the above -men-
tioned application until such time as there has been submitted to
and approVed by the Commission a directive pattern for Station
WSAZ which will enable Station WTAD to serve adequately the
Quincy, Ill., area."

On September 30, 1940, WSAZ, Inc., filed its opposition to the
petition -of Illinois Broadcasting Corporation for reconsideration in
which it alleges "that conferences between the engineers of both
stations WTAD and WSAZ have taken place and that it is entirely
possible that the question of interference will be satisfactorily ad-
justed between the two parties. In any event, such existing inter-
ference will not materially curtail the service area of WTAD for
only a, few thousand people will be excluded from receiving this
nighttime service of Station WTAD. These people even now, how-
ever, receive no service from Station WTAD."

On October 28, 1940, Illinois Broadcasting Corporation (WTAD)
filed its reply to the opposition to petition for reconsideration filed

8 F. 0.0.



314 Federal Communications Commission Reports

by WSAZ, Inc. (WSAZ), in which it is alleged that since the date
on which the petition for reconsideration was filed the engineers for
both Station. WSAZ and Station WTAD have been working on an
antenna design for Station WSAZ which would enable Station
WSAZ to serve the Huntington, W. Va., area and, at the same time,
permit Station WTAD to render adequate nighttime service to the
Quincy, Ill. area; that such an antenna design has now been prepared
by a competent radio engineer and is attached to the "reply" as an.
exhibit; that without some protection from Station WSAZ this
station operating as proposed will limit Station WTAD to its 7.8
millivolt -per -meter contour and by reason of such limitation ap-
proximately 27,566 persons will be deprived of primary radio serv-
ice who would otherwise receive such service from Station WTAD;
that these persons do not now receive primary radio service at night
from any other station.

Public interest, convenience and necessity is served by the widest,
most efficient use of available facilities. Our study of the engineering
affidavit and suggested directional array for Station WSAZ attached
to the "reply" filed by Illinois Broadcasting Corporation. (WTAD)
convinces us that it will be possible for Station WSAZ to install
a directional array which will permit Station WS AZ to render
adequate daytime and nighttime primary service to the Huntington,
W. Va., area, and at the same time, protect the service of Station
WTAD so that it can render adequate primary nighttime service
to the Quincy, Ill. area. The benefits and detriments to the respective
areas (Quincy, Ill., and Huntington, W. Va., which would result
from *grant of the WSAZ application, as we have already indicated,
are such that we have concluded that public interest, convenience, and
necessity would be served by a grant of the WSAZ application,
notwithstanding the interference to Station WTAD. However, it
now appears that the benefits to the Huntington areav esaa be retained
while, at the same time, Station WTAD can be pretested. from inter -

This, we think, will even better serve the public interest,
-eutizhnteoessity. Accordingly, the petition for reconsid7

..,_
' ' Corporation should be granted

and o acting the application of
WSA Z, Inc., . i to make said
grant conditional upon the " iltruan
the Commission specific approV le
Station WSAZ to serve the Huntington;, Wz at the
same time, protect Station WIWI): ' ' '' i t

In view of the foregoing, it is ordered this 26th day of November
1940, (1) that the petition for rehearing filed by Joe L. Smith, Jr.,

81P.0.0.::
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tWJLS), Beckley, W. Va., be, and it is hereby denied4; (2) that
the application of Joe L. Smith, Jr., Beckley, W. Va. (B2 --P-2752)
for construction permit be, and it is hereby, designated for hearing;
(3) that the petition for reconsideration, filed by Illinois Broadcast-
ing Corporation (WTAD), Quincy, Ill., be, and it is hereby, granted;
and (4) that our decision of September 4, 1940, granting the appli-
cation of WSAZ, Inc., (WSAZ) Huntington, W. Va., for con-
struction permit (File No. B2-P-2853) be, and it is hereby, modified
so as to make said grant conditional upon the applicant obtaining
from the Commission specific approval of a directive antenna which
will enable Station WSAZ to serve the Huntington, W. Va., area and,
at the same time, will not cause a limitation from Station WSAZ to
Station WTAD greater than 2.8 millivolts per meter.

4 Commissioner Case dissenting.
8 F. C. O.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WAsamorrorr, D. C.

In the Matter of
Woacrarna BROADCASTING CORPORATION, DocKET No. 5834
SAN DIEGO, CALIF.

For Construction Permit.

September 5, 1940

Ben S. Fisher, Charles V .Wayland, and JohaW W. Kendall on behalf
of the applicant, Worcester Broadcasting Corporation; Karl A. Smith,
and Lester Cohen on behalf of Airfan Radio Corporation; Richard
D. Daniels on behalf of Riverside Broadcasting Co.; Horace Lohnes,
E. D. Johnston, F. W. Albertson, and Swagar Sherley on behalf of
Santa Barbara Broadcasters, Ltd., Interveners.

PROPOSED FINDINGS OF FACT AND CONCLTTSIONS OF THE COMMISSION

FINDINGS OF FACT

1. This proceeding arose upon. the application of the Worcester
Broadcasting Corporation for a construction permit, requesting
authority to establish a radiobroadeast station at San Diego, Calif.,
to operate on the frequency 1420 kilocycles with power 250 watts,
unlimited time. The Commission designated the application for hear-
ing, and the hearing was held on May 20, 1940, before an examiner
duly appointed by the Commission.

2, The applicant is a California corporation with an authorized
capital stock of 10,000 shares at par value of $10 each. The presi-
dent of the corporation is Warren B. Worcester, who has agreed with
the applicant to purchase 7,500 shares of stock at par value, i. e.,
$75,000, conditioned upon permission being granted by the commis-
sioner of corporations of the State of California for the sale and
issuance of the stock (hereinafter discussed), and upon a grant of
the instant application by this Commission. Mr. Worcester has de-
posited with the First National Trust and Savings Bank of San Diego,
Calif., securities which, as of June 11, 1939, had a market value of
$75,040, and has authorized said bank to hold the securities as a
guarantee of his ability to purchase the 7,500 shares of capital stock

8 F. C. O.
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of the applicant. Mr. Worcester, as of April 30, 1940, had total
assets of $147,913.66, which included cash, $368.24; stocks, bonds,
and mortgages, $128,245.42; and real estate valued at $19,300. He
has no liabilities. The maximum cost of constructing the proposed
station is estimated to be $12,942, and the monthly operating expense
thereof will approximate $1,965. Tentative -written commitments
have been secured from advertisers which will assure to the proposed
station a monthly income of $2,036. Mr. Worcester will supply any
additional funds which may be required to insure continued operation
of the proposed station.

3. Mrs. Warren B. Worcester is vice president and director of
the corporation, and Mr. Glenn H. Monkelt is a director and secre-
tary -treasurer of the corporation. Each of these persons will own
one share of stock in the corporation. All of the prospective stock-
holders, officers, and directors of the corporation are citizens of the
United States.

4. While Warren B. Worcester, the president of the applicant cor-
poration, has had no experience in radiobroadcasting, said applicant
proposes to employ for the operation of the station, a station man-
ager, a chief engineer, two technicians, a program director, and
others. The services of a manager, who is now employed in an
identical capacity with an existing station, have been secured for
the station proposed herein. Several other qualified individuals have
been contacted for the positions heretofore enumerated.

5. The transmitting equipment proposed to be installed by the appli-
cant is satisfactory from an engineering standpoint. The antenna
and transmitter site are to be determined subject to approval of the
Commission

6. The Worcester application was designated for hearing to deter-
mine, among other things, the nature, extent and effect of any inter-
ference which would result if the station proposed therein operates
simultaneously with a station proposed in the then pending applica-
tion of Jack Hazard (B5 -P-2400) and with Station KDB as pro-
posed in its then pending application (B5 -P-2453). Both of these
applicationi' have been withdrawn and are no longer pending before
the Commission.

7 -Riverside Broadcasting Co., intervener herein, has an applica-
tion pending for the use of the frequency 1420 kilocycles with power
of 250 watts, unlimited time, at Riverside, Calif. No objectionable
interference would result from the simultaneous operation of the pro-
posed Riverside station and the station proposed in the instant
application.

8. John P. Scripps has an application pending which seeks author.
ity to establish a radiobroadcast station at Ventura, Calif., to operate
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on the frequency 1430 kilocycles with power of 1 kilowatt, unlimited
time. In the event that both that and the instant application are
granted neither station will cause objectionable interference to the
other.

9. Mutual interference would result from simultaneous operation
of the proposed station and station 3CRAU, Tiajuana, Mexico, which
Operates on the frequency 1420 kilocycles with power of 250 watts.
The interference to both stations would be to their approximate 1.3
millivolt -per -meter maximum during day and night hours. How-
ever, the interference to Station XEAU would be to service which
said station now renders within the United States, and the inter-
ference to the proposed stations insofar as the United States is
affected, will take place along the Mexican border in an area about
1 mile wide which contains practically no population.

10. San Diego has a population of 147,995, and its metropolitan
district has a population of 181,020 (1930 United States Census) .
As pointed out above, simultaneous operation of the proposed station
and Station XEAU will not, for all practical purposes, decrease the
population which will normally be served by the former. During
daytime hours, the proposed station will serve 102,700 persons within
its 25 millivolt -per -meter contour; 158,500 persons within its 5.0 milli-
volt -per -meter contour; 178,000 persons within its 2.0
meter contour and 187,958 persons within its 0.5 millivolt -per -meter
contour. At night, the station proposed herein will render service
to 164,200 persons residing within its 4,0 millivolt -per -meter contour.
A portion of the northern section of San Diego will not be included
-within the 5 millivolt -per -meter contour of the proposed station dar-
ing daytime hours. This part of San Diego, however, is sparsely
populated. 'In hdclition, more than 9& percent' of the population
residing in the metropolitan diskaict is included within, the 4 millivolt -
per -meter Contbilt '

II. Stations IcFSDk and. KGB, located in San Diegnantlopetiating
en the frequency 600 and 1330 kilocycles, respectively, With Lkilowatt
power, now render service tO the said city and. surrounding territory.
Eachis classed as a regional station and is affiliated. with a national
network.

12. At the time 'of the hearing the applicant had not obtained a
permit or authorization from the proper tauthoaity of the State of
California, as required by that State; far the if/SU-010f Oita capital
stock. It is, therefore, necessary that the applicant liarniA-4401110
Commission satisfactory proof of authority to. issueltacapttal 'stock
before the application may be unconditionally granted.

Sr. la 0.
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CONCLUSIONS

Upon the foregoing Findings of Fact the Commission concludes:
1. The applicant is legally, technically, financially and otherwise

qualified to construct and operate the proposed station.
2. No objectionable interference would result from the simultaneous

operation of the proposed station and any existing station in the
United States, or with radiobroadcast facilities requested in any
pending application.

3. While the applicant herein seeks the use of a local channel to
serve a metropolitan district, we have found that more than 90 per-
cent of the population residing in said area will receive interference -
free service from the proposed station. In other words, practically
the entire population of San Diego, Calif., will receive such service,
if this application is granted.

4. We conclude that public interest, convenience, and necessity will
be served by the granting of the instant application, such grant,
however, to be made subject to the following condition: The appli-
cant corporation shall furnish to the Commission within 30 days
from the effective date of the Commission's final order herein satis-
factory proof of its authority to issue its capital stock.

The proposed findings of fact and conclusions of the Commission
were adopted as the "Findings of Fact and Conclusions of the Com-
mission" on November 27, 1040.

8 F. C. O.

462655-48-vol. 8-22
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
COLUXBIA BROADCASTING SYSTEM, INC.,1 DoCKET No. 5901
NEW YORK, NEw YORK. FILE No. B1-PIB-26

Decided October 15, 1940

ORDER

At a session of the Federal Communications Commission held at its
offices in Washington, D. C., on the 15th day of October 1940.

Upon consideration of the petition of The Crosley Corporation,
licensee of International Broadcast Station WLWO, located at Mason,
Ohio, for reconsideration of the Commission's action of August 21,
1940, granting the above -entitled application insofar as said action
authorizes the assignment of the frequency 9590 kilocycles to the
applicant :

It appearing that public interest, convenience, and necessity would
be better served by a grant of said application in part and by assign-
ment of the frequency of 9590 kilocycles to Station WLWO for use on
an unshared basis and by the further reallocation and assignment of
other frequencies pursuant to the Commission's action of this date
granting the application of The Crosley Corporation for modification
of license for Station WLWO (File No. B2-MLIB-39) and the appli-
cations of World Wide Broadcasting Corporation for modification of
the licenses for Stations MEWL (file No. B1-MLIB-41) and WRU W
(file No. B1-MLIB-42) located at Scituate, Mass.; and

It further appearing that Columbia Broadcasting System, Inc., has
consented to the foregoing petition for reconsideration and to the
partial grant of its application in the manner requested in said peti-
tion;

It is ordered that the said petition for reconsideration be, and it is
hereby, granted.

It is further ordered
1. That the Commission's order of August 21, 1940, granting the

above -entitled application of Columbia Broadcasting System, Inc., be,
and it is hereby, set aside :

2. That said application be, and it is hereby, removed from the
hearing docket;

8 F. C.
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B. That said application be, and it is hereby, granted, except insofar
as authority is requested therein for the use by Columbia Broadcasting
System, Inc., of the frequency 9590 kilocycles;

4. That the construction permit for the proposed new station at
Brentwood, N. Y., shall authorize the use of the frequency 15270
kilocycles, shared only with Stations WCBX, Wayne, N. J., and
WCAB, Newtown Square, Pa., instead of with said stations and Station
WLWO, as requested in the application; and

5. That the granting of the above -entitled application of Columbia
Broadcasting System, Inc., be, and it is hereby, made subject to the
express conditions that :

(a) The permittee shall file with the Commission an application for modification
of construction permit within 2 months after date of this grant, specifying the
dimensions and expected directional characteristics of the proposed antenna sys-
tems ; said antenna systems shall comply with section 4_4.3 ( c) of the Rules
Governing Broadcast Services Other Than Standard Broadcast; and

(b) That the permittee shall install frequency control equipment capable of
maintaining the operating frequency within 0.005 percent of the assigned frequency
in accordance with sections 4.41 and 4.47. The frequency monitor installed shall
have an accuracy of 0.0025 percent in accordance with section 4.2.

This order shall become effective immediately.
8 F.C.C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of 1
TELEGRAPH HERALD (KDTH),
D17BUQTTE, IowA.

For Modification of Construction Permit

Decided December 5, 1940

DECISION AND ORDER ON PETITION FOR REHEARING

FILE No. B4-MP-1028

On September 4, 1940, the Commission granted the application of
Telegraph Herald (KDTH), Dubuque, Iowa, for modification of
construction permit to increase power from 500 watts to 1 kilowatt,
hours of operation from daytime only to unlimited time on the
frequency 1340 kilocycles, using a directional antenna at night.

Sanders Bros. Radio Station is the licensee of Radio Station WKBB
at Dubuque, Iowa. It is assigned the use of the frequency 1500
kilocycles with 250 watts power, unlimited time. On September 24,
1940, Sanders Bros. Radio Station filed a petition for rehearing
directed against the action of the Commission, September 4, 1940,
granting the Telegraph Herald (KDTH) application for modifica-
tion of construction permit. The petition for rehearing is based
primarily upon the following allegations: (1) That the granting of
the Telegraph Herald application will adversely affect the public
interest in that, because of the competitive situation, either (a)
petitioner's station and the proposed Telegraph Herald station will
both go under, thus leaving the listening public without adequate
service, or (b) petitioner's station and the proposed Telegraph Her-
ald station will both be compelled to render inadequate service, or
(o) one of the two stations will go under, with the public receiving
inadequate service from each during the period that both continue
in operation.

On October 4, 1940, Telegraph Herald (KDTH) filed its opposi-
tion to the petition for rehearing of Sanders Bros. Radio Station
(WKBB).

%Petition for Stay Order filed by Sanders Brothers Radio St:at:fon, file., in the United
States Court of Appeals for the District of Columbia denied on 9`ebruary 18, 1941. Appeal
dismissed pursuant to stipulation by appellant and F. C, C, on April 24, 1941. Petition
for rehearing filed by EGIR, Inc., dismissed on November 26, 1940.

8 F. O. O.
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No question of interference is involved in this proceeding as the
two stations are licensed to operate on widely separated frequencies.

With respect to petitioner's primary contention, that the granting
of the Telegraph Herald application will adversely affect the public
interest because of the competitive situation, we think the petitioner
misapprehends the Commission's duty to consider competition under
the Communications Act of 1934. Under that Act a licensee is not
entitled to be protected from free competition. "Congress intended
to leave competition in the field of broadcasting where it found it"
and to permit "a licensee to survive or succumb according to his
ability to make his programs attractive to the public" (Federal
Communications Commission v, Sanders Bros. Radio Station
(WEBB). 309 U. S. 410). Where, however, the financial qualifi-
cation of an applicant depends on his ability to compete for business
with an existing licensee, the question of the effect of competition on
the applicant is an important fact to be considered by the Commis-
sion in determining whether the applicant is financially qualified.
As the Supreme Court said in the Sanders Bros. case, "an important
element of public interest and convenience affecting the issuance
of a license is the ability of the licensee to render the best practicable
service to the community reached by its broadcasts. That such
ability may be assured the Act contemplates inquiry by the Commis-
sion inter aaa into an applicant's financial qualifications to operate
the proposed station."

We found upon consideration of the original application of Tele-
graph Herald for a construction permit, and again upon considera-
tion of the instant application (for modification of construction per-
mit), that Telegraph Herald is financially qualified to construct and
operate Station liDTH as proposed, and that a grant of these appli-
cations would serve the public interest. With respect to the original
application, these findings were fully supported by the testimony
and evidence introduced at the hearing on that application, and our
decision has been sustained by the Supreme Court of the United States
in Federal Communications' Commission v. Sanders Brothers Radio
Station, supra. With respect to the instant application, it is clear
from the information and data therein that Telegraph Herald is
financially qualified to operate Station .h.DTH as proposed. Peti-
tioner sets forth no facts which indicate any change in the financial
qualifications of Telegraph Herald since the hearing upon the original
application of Telegraph Herald or in contradiction to the facts and
data supplied to the Commission by the instant application of Tele-
graph Herald with respect to its financial qualifications. Since Tele-
graph Herald is financially qualified to operate the proposed station,
the Commission believes that public interest, convenience, or necessity

8 P. {5. C.
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will be best served by allowing free competition between the applicant
and the existing station. We think that "competition between sta-
tions in the same community inures to the public good because only
by attracting and holding listeners can a broadcast station success-
fully compete for advertisers. Competition for advertisers which
means competition for listeners results in rivalry between stations to
broadcast programs calculated to attract and hold listeners, which
necessarily results in the improvement of the quality of their program
service. This is the essence of the American system of broadcasting.
* * *" (in re Spartanburg Advertising Co., Spartanburg, S. C.,
for construction permit, 7 F. C. C. 498.)

We have examined petitioner's remaining allegations and find them
without merit. They are either related to its primary allegation or
have been considered by this Commission before or are entirely with-
out substance. We are, therefore, of the opinion that the petition
for rehearing should be denied.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
DONALD J. FLAMM,
NEW Yowl, N. Y.

FILE No. B1-TC-252For Consent to Transfer of Control of
KNICKERBOCKER BROADCASTING CO., INC.

(WMCA).

Decided January 7, 1941

DECISION AND ORDER ON PETITION TO RECONSIDER

BY THE COMMISSION (COMMISSIONER CRAVEN NOT PARTICIPATING) :

This is a petition filed December 23, 1940, by Donald J. Flamm,
New York City. It requests the Commission to reconsider its action
of December 17, 1940, giving consent to a transfer of control of Knick-
erbocker Broadcasting Company, Inc., licensee of Radio Station
WMCA, New York City, from Donald J. Flamm to Edward J. Noble,
upon application filed December 2,1940, by Donald J. Flamm, trans.
feror, and Edward J. Noble, transferee (B1-TC--252), and upon such
reconsideration, to dismiss the application.

In support of the petition it is alleged that the application for
consent to transfer control of the Knickerbocker Broadcasting Com-
pany, Inc. (WMCA), through the transfer of all the stock from
Donald J. Flamm to Edward J. Noble was filed December 2, 1940;
that on December 14, 1940, petitioner's counsel received a letter from
the Commission requesting further information, and stating that.
before action would be taken on the application it would be necessary
to supply the Commission with such information; that on December
17,1940, petitioner had prepared a petition to dismiss the application.
under rule 1.73, "which was ready to be filed" when notice of the
Commission's action of December 17, 1940, was received.

On December 30, 1940, Edward J. Noble, transferee, filed his answer
to the petition filed by Donald J. Flamm, transferor.

Upon examination of the application filed December 2, 1940, by
Donald J. Flamm, transferor, and Edward J. Noble, transferee, for
consent to transfer control of the Knickerbocker Broadcasting Co.,

8 E. .CO.



326 Federal Communications Commission Reports

Inc. (WMCA), it was found that full information was lacking, par-
ticularly as to the financial arrangements between the parties, the
financial showing of the transferee, and the nature of an asset item
in the licensee's balance sheet entitled "franchise." On December 13,
1940, a request for additional information in regard to these matters
was made jointly of transferor and transferee. On December 14,
1940, the Commission received a response from the transferee to its
inquiry of December 13, 1940.

Thereupon the application became available for action by the Com-
mission, and, upon consideration of the application and data sub-
mitted therewith by the transferor and transferee, the Commission,
on December 17, 1940, found that the transferee was legally, tech-
nically, financially, and otherwise qualified, and that the transfer
requested was in the public interest. It, therefore, gave its consent
to the transfer.

Insofar as the instant petition requests a reconsideration of the
action of the Commission granting consent, as applied for, to transfer
of control of a licensee corporation, neither the Communications Act
of 1934, as amended, nor any rule or regulation promulgated by the
Commission pursuant to the act either expresly or by implication
makes provision for the filing by an applicant of a petition for re-
consideration or rehearing following a grant of his own application
as filed. Section 405 of the Communications Act of 1934 and para-
graph 1.271 of the Commission's Rules of Practice and Procedure
provide for the filing of a petition for rehearing which may request
reconsideration, hearing, or rehearing by any "person aggrieved or
whose interests are adversely affected" by any decision, order, or re-
quirement of the Commission. Petitioner has failed to make any
showing that he is aggrieved or adversely affected by the action of
the Commission taken pursuant to his request,

Insofar as the petition requests a dismissal of the .above -entitled
application, petitioner's sole complaint appears to be, that the Com-
mission acted upon the merits of his application without awaiting a
response from him as well as from the transferee to its communica-
tion of December 13, 1940, and while he was preparing to file a re-
quest for iiimoissal of the instant application. Petitioner does not
claim that the information furnished by the transferee was in any
way inadequate, improper, or incorrect, nor does he allege that he had
intended to furnish any additional information. On the contrary, it
appears from his petition that his intentions were to ignore the Com-
mission's request for information, and to petition the Commission to
dismiss the application without giving any consideration whatever to
its merits.

8 P. 0,0.
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Petitioner's application was pending from December 2 to December
17, 1940, during which time he had ample opportunity to request a
dismissal thereof pursuant to paragraph 1.73 of the Commission's
rules. If petitioner found himself unable to have the necessary
papers prepared formally requesting a dismissal of his application,
he might have informally communicated his intentions to the Com-
mission, and requested additional time within which formally to do
so. In the absence of any contrary expression of intention by an
applicant, the Commission necessarily presumes that the request con-
tained in his application is a continuing one until final action is taken
thereon. Since the applicant in this case did not make his intentions
known to the Commission prior to final action thereon, rule 1.73 is
no longer applicable.

In view of the foregoing, we are of the opinion that the "Petition
to reconsider action approving transfer of control and to dismiss
application in accordance with rule 1.73 of the Commission's Rules
and Regulations" should be dismissed.

However, in accordance with our usual practice, we have examined
the instant petition with particularity in order to determine whether
it presents any matters upon which we should, on our own motion, take
action. As hereinbefore indicated, after securing full information
we found on December 17, 1940, that the transferee was legally, tech-
nically, financially, and otherwise qualified; that the transfer
requested would serve the public interest, and gave our consent to the
transfer. The petition for reconsideration does not allege the con-
trary. No facts are stated in the petition which contradict in whole
or in part the Commission's conclusion that the transferee is qualified
to serve the public interest. In the absence of any showing that our
action giving consent to the transfer of control of the Knickerbocker
Broadcasting Co., Inc. (WMCA.), is contrary to the public interest or
that the action is in any respect unjust, unwarranted, or erroneous,
no basis exists for reconsidering on our own motion our action of
December 17, 1940, giving consent to said transfer of control.

In thin connection, it 'should be noted that our action taken at the
request of the parties 'is not a mandatory order, but is a permissive
consent to the proposal contained in the application. The petitioner,
as transferor, was himself an applicant seeking our consent to that
proposal. Our consent has been given, and the matter is now one of
private contractual arrangements between the parties.

Accordingly, it is ordered, this 7th day of January 1941, that the
petition fled by Donald J. Flamm, transferor, "to reconsider action
approving transfer of control and to dismiss application in accordance
with rule 1.73 of the Commission's Rules and Regulations" be. and it
is hereby, dismissed.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D. C.

In the Matter of
REPORWARDING TELEGRAMS %rim -1:n Docw No. 5628

ADDITIONAL CHARGE.

Decided January 9, 1941

Ralph, H. Kimball and William Wendt on behalf of The Western
Union Telegraph Co.; Manton Davis and Frank W. Wozenoraft on
behalf of R. C. A. Communications, Inc. ; John H. Wharton on behalf
of Postal Telegraph -Cable Co. and Mackay Radio & Telegraph Co.;
B. O. Heinrich, on behalf of the Continental Telegraph Co.; and Annie
Perry Neal on behalf of the Commission.

REPORT OF ivaP.1 COMMISSION

Br Time Colawassmii- :
1. By order dated May 16, 1939, the Commission instituted on its

own motion an investigation into and concerning the lawfulness of the
charges for reforwarding telegraph messages in interstate commerce,
and of the regulations, practices and classifications applicable thereto,
with the view of determining whether such charges, practices, classi-
fications, and regulations were in any respect in violation of law and
of making such findings and entering such order, or orders, in the
premises and of taking such other and further action as the facts and
circumstances might appear to warrant.

2. Hearing was had on June 19, 1939, after due arid, appropriate
notice to the respondent carriers and to the public. Evidence as to
their tariff provisions and the practices thereunder vtras supplied by
the Western Union Telegraph Co., Postal Telegraph -Cable Co.,
R. C. A. Communications, Inc., and Mackay Radio & Telegraph Co.
The respondents did not avail themselves of the privilege of filing
proposed reports, as permitted under the Commission's Rules of Prac-
tice and Procedure.

3. Rule 5 of the Western Union Tariff, F. C. C. No. 176, original
page 27, reads as follows :

(a) Subject to the restrictions contained in paragraphs (b) and (c) messages
prepaid at regular commercial rates, reaching their original destination over
Western Union lines, will be forwarded without additional charge to the ad -

2 The Commission, on January 9, 1941, discontinued this proceeding.

8F". O. 0.
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dresses at any other point within the 'United States where there is a Western
Union office. Such forwarding will be done either on instructions left by the
addressee or automatically by the company when the whereabouts of the addressee
is ascertained locally.

(b) Forwarding without additional charge applies only when the addressee
has left the point where the sender expected him to be. It does not apply,
however, to messages reported undelivered and forwarded or resent to some
other destination at the request of the sender, nor does it give to persons
who are habitually on the road the privilege of having all their messages
addressed to their headquarters and forwarded free to them wherever they
may be. Neither does it permit messages addressed to a company or firm to
be forwarded free from one office, division, or department of that company
or firm to another office, division, or department of the same company or
firm in the same city or in a different city. Nor is it intended that, under
standing instructions, messages for persons having their places of business in
a city or town and residing in a neighboring or suburban town, will be for-
warded free to them at their place of residence.

(o) Under the circumstances outlined in paragraph (a) of this rule, collect
messages will be forwarded and the addressee charged, on the basis of the
original word count, the tolls from the originating point direct to the final
destination.

4. Under this rule a 10 -word prepaid telegram could be sent from
New York City to a person temporarily in Baltimore, Md., at a
charge of $0.36. If the party had gone to San Francisco and left a
forwarding address, the message would be reforwarded without ad-
ditional charge to that point; whereas, the, charge for a 10 -word
telegram sent directly from New York to San Francisco would be
$1.20. Conversely, however, a 10 -word prepaid telegram sent from
New York to San Francisco and reforwarded. to Baltimore -would
be charged for at the New York -San Francisco rate of $1.20, rather
than at the lower rate between New York and Baltimore.

5. The rule as to collect messages differs in that the rate charged
for a reforwarded collect message is the rate between the point of
origin and the point at which delivery is actually made. For ex-
ample, if a message were sent collect from New York to San Fran-
cisco and reforviraxded. to Boston, the charge collected would be the
rate from New York to Boston, only. Conversely, a collect message
sent from New York to Boston and reforwarded. to San Francisca
would be charged for on the basis of the toll from New York to San
Francisco.

6. In order to forestall abuses by persons attempting in bad faith
to make use of the reforwarding privilege for the purpose of secur-
ing telegraph service at a lower charge, the company has made cer-
tain restrictions and exceptions to the general rule. For instance, the
Company does not reforward messages delivered after office hours
at the business address Of an officer of a company to the officer's
residence if it is in the suburbs or some distance removed from his

s7.
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headquarters, or messages addressed originally to the permanent or
regular address of the addressee, or messages sent to the general
headquarters of a traveling man.

7. The Postal Telegraph -Cable Co., the Mackay Radio & Telegraph
Co., and R. C. A. Communications, Inc., have reforwarding rules in
their tariffs similar to those of The Western Union Telegraph Co. and
similar practices obtain thereunder.

8. The principal questions presented are whether reforwarding pre-
paid messages without additional charge is unjust or unreasonable or
results in any unjust or unreasonable discrimination and whether the
different method employed as to collect messages is unreasonable or
results in any such discrimination.

9. The vice president of the Western Union. Telegraph Co. testified
that their rules and regulations have taken care of possible abuses of
the reforwarding privilege, that cases of abuses have been quite rare,
and that they had no difficulty in dealing with them.

10. As pointed out above, there are instances in which the sender of
a telegram may have his message reforwarded to a new destination
at a lower cost to him than for a direct message to the same point.
This privilege may work to the advantage of the former. However, as
pointed out by one of the witnesses at the hearing, the reason for using
telegraph facilities is usually based upon the need for fast service, and
it is unlikely that persons desiring fast service would knowingly send
telegrams to the wrong address and subject them to the necessary de-
lay of reforwarding merely to save the small difference in the charge.
On the other hand, the reforwarding privilege works to the ad -

ad convenience of the entire telegraph -using public for it
gives them greater woe of -fie efficient handling and prompt de-
livery of their messages: The -privilege is equally available to all per-
sons and all classes of perscoaa Coming Within the provisions of the
rule in all localities Where the corupanfei tend,* 'donlestio'telegraph
service.

11. The exceptions which the companies have made to the applica-
tion of the reforwarchn. g privilege appear to be reasonable and aimed
solely at preventing Aimee of the privilege.

12. In explaining the reasons Whiehl)roinpted a different rule for
reforwarding collect messages the vice president of the Western Union
Telegraph Co. submitted the folloViing teStiniony

In the case of a prepaid message, the sender having paid the"charges through
to original destination, and our undertaking iiebig to CoMplete the service re-
gardless of circumstances, if it was in ntir powerja4losk toake no addi-
tional charge. krt ;,

In the case of a collect message, the ,factAtanAojrS'ctItnens are somewhat
different. Nobody has made any payment wif,h ,to stO s. message prior
to its delivery, and when a collect message IS foriar ' vid tteceSsarily provided

OF; d:Ci.
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that the office of ultimate delivery should collect the through charges from the
point of origin to such point of ultimate delivery. The explanation of that being
that the office of ultimate delivery has no means of knowing what the correct tolls
were between the originating point and the office of the original destination.

It may seem, perhaps, that this is, in effect, a discrimination against the sender
or addressee of a collect message but, of course, that is not actually the case. The
sender may just as well be traveling toward the place of original origin as away
from it, and if he has moved out of the zone of the first delivery office and gone
into an office which has a cheaper rate in the direction from which the message
was sent, he would pay less than the case of a prepaid message addressed
originally to a point further away from the point of origin.

In other words, in the ordinary processes the thing would average up so that
the parity would be established, in fact, between prepaid and collect messages
insofar as forwarding charges are concerned.

13. The contract involved in the handling of a telegraph message
is between the sender and the carrier, and the sender has the privilege
of sending his message prepaid or collect. Tariffs of the carriers on.
file with the Commission provide that if the addressee of a collect
message refuses to pay the charges the sender is liable and must make
payment; and it is the practice of the carriers to permit the opening
and inspection of a message by the addressee before requiring him to
pay or refuse to pay the charges. In this situation it is difficult to
say that the difference in handling reforwarded collect messages as
compared to prepaids amounts to unjust discrimination.

14. We are mindful of the general principle that a transportation
carrier can have but one lawful rate between two points, whether the
shipment is made prepaid or collect. Boise Comvmercial Club v. Adams
L'opress Co., 17 I. C. C. 115, 121, and other cases. These cases arose
where the carriers charged higher basic rates for collect shipment than
for prepaid shipments between the same two points. That is not the
case here, however. Here the rates from the point of sending to the
point designated in. the message are always the same for prepaid mes-
sages and collect messages. It is only in the case of a reforwarded
message where a different ultimate charge may result, higher or lower
depending upon whether the addressee is going toward or away from
the point from which the message was sent. This practice appears
justifiable in. the interest of expediency of handling and simplification
of operation.

15. It may be argued that the rules applicable to ref orwarding mes-
sages may be susceptible of abuse in practice, resulting in unreason-
able or unjust discrimination. However, no instances of such abuse
have come to our attention; and no complaints by the public concern-
ing the rules, their operation, or application, have been made to the
Commission. If such abuse is later found or complaints are made in.
this respect, the Commission will take appropriate action.

8 F. O. C.
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16. Upon the record here we find that the discrimination, if any,
which may result from a proper application of the reforwarding priv-
ilege is not unjust or unreasonable. An order will be entered, there-
fore, discontinuing this proceeding.

WALKER and THOMPSON, Commissioners, dissenting in part :

We think it is fundamental that the rates on prepaid and collect
messages be the same, and that charging for reforwarding collect mes-
sages when no such charge is made for reforwarding prepaid messages
constitutes unjust and unreasonable discrimination.

8 F. C. O.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D. C.

In the Matter of 1
THE MAYFLOWER BRO.ADCASTING CORPORATION,
BOSTON, Mess.

For Construction Permit.
THE YANKEE NETWORK, INC. (WAAB),
BOSTON, MASS. DocRET No. 5640

For Renewal of Licenses (Main and Auxiliary) .}

May 29, 1940

J. W. Gun on behalf of The Mayflower Broadcasting Corpora-
tion; Paul D. P. Spearmafn, Frank Roberson, Frank U. Fletcher, J.
Arnold Farrer, and Richard M. Russell on behalf of The Yankee
Network, Inc.

333

DOCKET No. 5618

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. These proceedings arose upon (a) the application of The May-
flower Broadcasting Corporation for a construction permit author-
izing the establishment of a radiobroadcast station at Boston, Mass.,
using the frequency 1410 kilocycles with power of 500 watts night
and 1 kilowatt day, unlimited time (this application requests the
facilities now assigned to Station WAAB, Boston, Mass.), and (b)
the application of The Yankee Network, Inc., for renewal of licenses
of Station WAAB for main and auxiliary transmitters. The Com-
mission designated these applications for hearing and the hearings
were held during the month of November 1939, in Boston, Mass.,
before an examiner dilly appointed by the Commission.

17N BE -THE MAYFLOWER EROADOA8T1No COBPORATION

2. This corporation has three stockholders who hold offices as
indicated: George R Dunham, president; John J. McCann, treas-
urer; and Lawrence J. Flynn, secretary. The corporation was orig-
inally authorized to issue 1,000 shares of common voting stock with
a par value of $100 each. Messrs. Dunham and McCann each held
350 shares of stock and Mr. Flynn 300 shares thereof.

1 -The proposed findings and conclusions of the Commission as to the application of The
Mayflower ,Broadcasting Corporation were adopted by the Commission on January 16,
1P41. See Decision and Order of the Commission, 8 F. C. C. 338.

8 F. C. C.
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3. The application of The Mayflower Broadcasting Corporation was
filed with the Commission on March 23, 1939. A balance sheet filed
therewith purported to show the financial condition of the applicant
"as at the date of hearing" [emphasis supplied]. Total assets were
shown therein to be $100,000 in cash. Other items on the report,
including notes receivable, were left blank. No liabilities were shown.
On January 14, 1939 (prior to the date of submission of the applica-
tion and balance sheet above), John J. McCann and George R. Dun-
ham signed demand notes payable to The Mayflower Broadcasting
Corporation. Each of these persons endorsed the other's note. The
notes are identical in tenor and read as follows :

$50,000.00 SANtrhar 14, 1939.
On demand I promise to pay to the order of Mayflower Broadcasting Corpora-

tion fifty thousand dollars at Boston, Mass. (without interest).
Value received.

No. Due

(Signed)

Seventy thousand dollars of the total sum represented by the two
notes, i. e., $100,000, constituted the consideration for the 700 shares
of stock (par value, $100) issued to the promisors. The remaining
$30,000 of the sums payable comprised the consideration for the 300
shares of stock issued to Mr. Flynn, who received these shares in con-
sideration for his services in connection with the application, and
for his contemplated future employment as manager of the proposed
station.

4. George It Durham has a net worth of $48,643.88. He has secu-
rities totaling $40,879.23 composed of stock in various companies.
Other assets include a house and land valued at $5,000 and various
life -insurance policies with a total cash value of $7,964.65. Liabilities
consist of two notes totaling $5,200 which have been owing for a
number of years. A considerable number of the shares of stock men-
tioned heretofore as assets are pledged secure one of the notes
($4,900). Mr. Dunham has retired from business. He and his wife
subsist on the income derived from his investments. The record does
not reveal,how he, would satisfy his $50,000 demand note or whether
the corporation would accept a partial payment thereon.

.5. John J. McCann intends to satisfy his note with expected pro-
ceeds from an invention. At the date of the hearing final action
had not yet been taken by the United States Patent Office upon
the application for a patent. Testimony was presented as to the
possible value of the device. In any event, the Commission con-
siders that the value of the invention is of necessity, highly specula-

8 F. C. C.
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tive and conjectural since the device has yet to be patented. It
cannot be concluded that under such circumstances satisfactory proof
of Mr. McCann's financial ability to meet the obligation of his
$50,000 demand note has been presented.

6. The estimated costs of constructing and operating the pro-
posed station are $16,406 and $6,926 (monthly), respectively.

7. Adverting to the statement on the balance sheet attached to the
application, i. e. (in substance), that the corporation would have
$1000,000 in cash at the date of the hearing, counsel for The Mayflower
Broadcasting Corporation at the outset of the proceeding objected
to examination of Messrs. Dunham and McCann on the subject of
finanees, and instructed these persons not to answer questions upon
that subject, although the examiner, in the light of the aforemen-
tioned statement in the application, considered the information per-
tinent. The examiner thereupon issued a subpena. requiring Mr.
McCann (treasurer) to appear and testify regarding the finances of
The Mayflower Broadcasting Corporation. Therefore, counsel for
said corporation stated in substance that he would examine the wit-
nesses on finances, and thereupon produced the evidence upon which
the foregoing findings are based. It was contended by counsel for
the applicant that the demand notes and cash were synonymous. We
certainly cannot agree with such contention and find that at the time
of the instant hearing and contrary to the representations made in
the balance sheet attached to the application The Mayflower Broad-
casting Corporation, did not have any cash. Nor does it appear with
any degree of conclusiveness that the necessary funds would be supplied
to the applicant if the demand notes were called, and the possibility
of such action being taken by the corporation would appear to rest
largely within the discretion of Messrs. Dunham and McCann, two
of the three stockholders holding 700 of the 1,000 shares of stock
between them and each of whom is liable as endorser on the note of
the other.

8. Information in the nature of quo warrant° was filed by the at-
torney general of Massachusetts in the Superior Court of the Com-
inonwealth of Massachusetts, praying for a judgment of ouster against
The MaYfkoiiimer Broadcasting Corporation and that its charter and
certificate of incorporation be declared forfeited. The charges made
by the attorney general (in the information as amended) were
as follows :

What the fraud practiced upon the Commissioner of Corporations and Taxation
and the Secretary of State as alleged in this information more particularly con-
sisted preparing, signing, and presenting to the said commissioner by the

.Saidiftinhatn, and McCann, and through him to the Secretary of State
tea orabout January 5,1989, Articles of Organization, for the purpose of obtaining

0`.'
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a special charter and a certificate of Incorporation for the then proposed cor-
poration, The Mayflower Broadcasting Corporation, which articles contained the
false statement :

"That the amount of capital stock now to be issued is 1,000 shares of common
stock to be paid for as follows In cash in full, $100,000 ; shares, common, 1,000"
the said Dunham, Flynn, and McCann as such organizers not then having any
intention that such stock was to be issued for cash in full to the amount of
$100,000, but having then the present intention to issue it for promissory notes or
like things other than cash, and intending by said statement to deceive the officers
of the Commonwealth so that they would approve such articles of organization
and issue a certificate of incorporation, and by such representations to deceive
the general public as to the financial standing of the said The Mayflower Broad-
casting Corporation. Such officers were in fact deceived by the said false state-
ment so fraudulently made as aforesaid and by reason thereof granted such
approval and certificate of incorporation.

That the misrepresentation made in the Articles of Organization, by the false
statement aforesaid, to the effect that the stock was to be issued for Cash, caused
said Commissioner and the said Secretary of State to grant a special charter and
Articles of Incorporation which would not have been so granted by them if instead
of such false statement it had been set forth in said articles of organization
that the stock was to be issued for promissory notes of the stockholders.

That the stock was after said January 5, 1939, issued illegally in that it was
issued not for cash but for notes of the stockholders.

The factual content of the foregoing pleading is in accord with the
circumstances surrounding the issuance of stock and payment therefor
which we have heretofore outlined.

9. A demurrer was filed on behalf of the defendants. Said demur-
rer was overruled. On January 23, 1940, articles of amendment to the
original articles of incorporation of The Mayflower Broadcasting
Corporation were entered into by the incorporators and approved by
Henry F. Long, the commissioner of corporations and taxation for
MasQftchusetts. The amendment provides:

Whereas in the articles of organization the statement that 1,000 shares of
common stock were to be issued for cash in full was made by the incorporators
with the knowledge that $100,000 in payment for the said 1,000 shares of common
stock was available; and, whereas subsequent to the approval of the Articles of
Organization it became evident that $100,000 was not immediately needed by the
corporation nor required by it nor likely to be required for a substantial period
of time; and,. whereas it is the intention of the incorporators to Issue 3 shares of
the capital stock for ,cash, the statement as to the manner of issue of stock on
the fourth page of the Articles of Organization is hereby amended to read as
follows:

Three shares to be issued for Cash in full.

10. On January 26, 1940, an "agreement for judgment" was entered
into between the attorney general and the corporation. -This agree-
ment provided for dismissal of the information..

11. Articles of amendment to the charter of The Mayflower -Broad-
casting Corporation were filed with the Commission en 'February. 2,

8 F. C. Ct
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1940. Under the amended charter 3 shares of stock were issued, 1
share each to George R. Dunham, John J. McCann, and Lawrence J.
Flynn. Thereafter, the parties were advised by letter of the Com-
mission dated February 28, 1940, that certain copies of correspond-
ence, pleadings, and other papers concerning the quo warranto pro-
ceedings hereinbef ore mentioned, which had been filed subsequent to
the conclusion of the hearing, would be made a part of the record in
the absence of written objection from counsel for the parties sub-
mitted to the Commission on or before March 4, 1940. No such
objection was received. The parties were further informed that the
time for filing proposed findings was extended to April 6, 1940.
However, on March 27, 1940, The Mayflower Broadcasting Corpora-
tion, by its attorney, filed a letter transmitting subscription agree-
ments wherein Mr. George R. Dunham subscribes for 499 shares of the
corporate stock; Mr. John J. McCann, 498 shares. Also transmitted
with the letter was an agreement with Mr. Flynn, the remaining
stockholder, whereby Messrs. Dunham and McCann agreed to endorse
to Mr. Flynn 299 shares, so that in the final analysis the stockholders
of the corporation would be the same and the same number of shares
would be held by each as originally planned. The Commission did
not open the record for the purpose of admitting the communication
of March 27, 1940, and the agreements transmitted therewith; there-
fore, these may not be considered as evidence in the instant proceed-
ings. But even if they be so considered, the subscription agreements
plainly impose upon Messrs. Dunham and McCann substantially the
same obligations as the 2 original $50,000 demand notes. Moreover,
no additional financial statements were submitted for either McCann
or Dunham.

12. We have found that the application of The Mayflower Broad-
casting Corporation was filed with the Commission on March 23,
1939. Question 19 (f) of the application reads as follows: "Show
the number of shares of each class of stock ,issued and outstanding."
In response, the following statement (under oath) was made: "An
issued and outstanding." The stock was not issued until more than
4 months after the application was filed, or on August 1, 1939.

IN R THE 'TANK= NETWORK, INC.

13. The primary reason for designating the renewal application
of Station WAAB for hearing was the pendency of the applica-
tion of The Mayflower Broadcasting Corporation requesting the facil-
ities .allocated to said station. In view of the conclusions which we
*.e reached with respect to The Mayflower Broadcasting Corpora-
tion, s application, we do not consider it necessary to discuss other

s F. 6.
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evidence introduced at this hearing. Much of this evidence concerns
information brought before the Commission and which was the sub-
ject of its review upon the complaint of Lawrence J. Flynn, one of
the stockholders of The Mayflower Broadcasting Corporation.

CONCLUSIONS OF COMMISSION

IN RE APPLICATION OF THE MAYFLOWER BROADCASTING CORPORATION

(1) Application, The Mayflower Broadcasting Corporation, is not
shown to be financially qualified to construct and operate the station
proposed by it.

(2) Representations made to the Commission in the application,
under oath, were not in fact true. Whenever an applicant, such as
here, makes material representations in its application which are at
variance with the true facts, a serious question is presented and prob-
lems arise which affect and, in fact, substantially impede, the prOgress
of the Commission in carrying out its mandate under the statute.
Under no circumstances can the Commission excuse or condone action
of this sort. A proposed licensee who acts in this manner cannot be
entrusted with the burdens imposed by a broadcast license.

(3) The granting of the application of The Mayflower Broadcasting
Corporation will not serve public interest, convenience, or necessity.

IN RE APPLICATION OP THE TANKFIr NETWORK, INC. (STATION WAAB)

(1) By reason of the failure of The Mayflower Broadcasting Cor-
poration to present satisfactory evidence of its qualifications, it is
unnecessary to consider in detail the evidence presented either upon
the hearing of The Mayflower Broadeasting Corporation or upon the
hearing of the renewal application of Station WAAB, as the same
may have reference to the latter. Such questions as are presented
thereby have had, as pointed out herein," the consideration of the
Conmission.
.0,01)-Mhe granting of the applications of The Yankee Network, inc.
(WAABnlei iigneeialef licenses for main and auxiliary transmit.;:
tern will serve public Werest.f convenience, or necessity.

D0444,Janwary.,,14, 1,941,

Maslow., /!i..)M20.:: .

These proceedings were i'ufditutecTU 3110
Broadcasting Corporation of an
to authorize a new radiobroadcast static "et'

Mayflower
it

operate
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on the frequency 1410 kilocycles with power of 500 watts night and
1 kilowatt day, unlimited time. These are the facilities now assigned
to Station WAAB, Boston, Mass. The Commission designated this
application for hearing along with the applications of The Yankee
Network, Inc. (licensee of Station WAAB) for renewal of licenses
for this station's main and auxiliary transmitters. The hearing was
held in Boston, Mass., during November 1939. On May 31, 1940, the
Commission issued proposed findings of fact and conclusions pro-
posing to deny the application of The Mayflower Broadcasting Cor-
poration and to grant the applications of The Yankee Network, Inc.,
for renewal of licenses. Exceptions to the proposed findings and
conclusions were filed by Mayflower Broadcasting Corporation and
at its request oral argument was held on July 25,1940, with The Yankee
Network, Inc., participating. Due to the absence of a quorum of the
Commission at that time, the case was reargued before the full Com-
migsion by counsel for both parties on September 26, 1940.

In its proposed findings the Commission concluded that The May-
flower Broadcasting Corporation was not shown to be financially quali-
fied to construct and operate the proposed station and, moreover, that
misrepresentations of fact were made to the Commission in the appli-
cation. After careful consideration of the applicant's exceptions and
of the oral arguments presented, the Commission is unable to change
these conclusions. The proposed findings and conclusions as to the
application of The Mayflower Broadcasting Corporation will therefore,
be adopted and' made final.

More difficult and less easily resolvable questions are, however,
presented by the applications for renewal of The Yankee Network,
Inc. The record shows without contradiction that beginning early
in 1987 and continuing through September 1938, it was the policy of
Station WAAB to broadcast so-called editorials from time to time
urging the election of various candidates for political office or support-
ing one side or another of various questions in public controversy.
In these editorials, which were Oelivered by the editor -in -chief of
the statio news service, nopretense was made at objective, impartial
rel)Ortin-, .4*elearndeed the station seems to have taken pride
in the fae(i--t ;the purpose of, these editorials was to win public
support for sae pe son or view favored by those in control of the
station.

No attempt will be made here to analyze in detail the large number
,of broadcasts devoted to editorials. The material in the record has
been carefully considered and compels the conclusion that this licensee
Awing the period in question, has revealed a serious misconception

its 4uttes and functions under the law. Under the American
system of broadcasting it is clear that responsibility for the conduct

tVik4ivg
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of a broadcast station must rest initially with the broadcaster. It is
equally clear that with the limitations in frequencies inherent in the
nature of radio, the public interest can never be served by a dedication
of any broadcast facility to the support of his own partisan ends.
Radio can serve as an instrument of democracy only when devoted to
the communication of information and the exchange of ideas fairly and
objectively presented. A truly free radio cannot be used to advocate
the causes of the licensee. It cannot be used to support the candidacies
of his friends. It cannot be devoted to the support of principles he
happens to regard most favorably. In brief, the broadcaster cannot
be an advocate.

Freedom of speech on the radio must be broad enough to provide
full and equal opportunity for the presentation to the public of all
sides of public issues. Indeed, as one licensed to operate in a public
domain the licensee has assumed the obligation of presenting all sides
of important public questions, fairly, objectively and without bias.
The public interest-not the private-is paramount. These require-
ments are inherent in the conception of public interest set up by
the Communications Act as the criterion of regulation. And while
the day to day decisions applying these requirements are the licensee's
responsibility, the ultimate duty to review generally the course of
conduct of the station over a period of time and to take appropriate
action thereon is vested in the Commission.

Upon such a review here, there can be no question that The Yankee
Network, Inc., in 1937 and 1938 continued to operate in contravention
of these principles. The record does show, however, that, in response
to a request of the Commission for details as to the conduct of the
station since September 1938, two affidavits were filed with the Com-
mission by John Shepard 3d, president of The Yankee Network, Inc.
Apparently conceding the departures from the requirements of public
interest by the earlier conduct of the station, these affidavits state,
and they are uncontradieted, that no editorials have been broadcast
over Station WAAB since September 1938 and that it is not intended
to depart from this uninterrupted policy. The station has no edi-
torial policies. In the affidavits there is further a description of the
station's procedure for handling news, items and the statement is
made that since September 1938 "no attempt has ever been or will
ever be made to color or editorialize the news received" through
usual sources. In response to a question from the bench inquiring
whether the Commission should rely on these affidavits in determining
whether to renew the licenses, counsel for The Yankee Network, Inc.,
stated at the second argument, "There are absolutely no reservations
whatsoever, or mental reservations of any sort, character; Or kind with
reference to those affidavits. They mean exactly what they say in

8 P. C.C.
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the fullest possible amplification that the Commission wants to give
to them."

Relying upon these comprehensive and unequivocal representations
as to the future conduct of the station and in view of the loss of
service to the public involved in the deletion of this station, it has
been concluded to grant the applications for renewal. Should any
future occasion arise to examine into the conduct of this licensee,
however, the Commission will consider the facts developed in this
record in its review of the activities as a whole.

One further point must be dealt with in view of certain contentions
made in the course of this proceeding. It has been pointed out that
The Yankee Network, Inc., is also the licensee of a second regional
station in Boston, Station WNAC, and the contention has been made
that the applications for renewal for WAAB should, therefore, be
denied. This argument raises a serious and troublesome question of
policy to which the Commission has given considerable attention and
which is presently under consideration in connection with the Com-
mission's investigation into chain broadcasting. The question is pe-
culiarly one which cannot be effectively and fairly dealt with by
singling out individual instances for treatment. It should be under-
stood, therefore, that the grant of these applications of The Yankee
Network, Inc., for renewal is without consideration of the question of
dual ownership. The Commission will reserve its decision on that
point until such time as it is prepared to consider a more general
policy for application on a country -wide basis.

January 16, 1941

ORDER

At a session of the Federal Communications Commissien held at
its offices in Washington, D. C., on the 16th day of January 1941;

Upon consideration of the above -described applications, the docu-
ments submitted therewith, and the evidence adduced at the hearing
thereon, the Commission, being fully advised in the matter, determines
that public interest, convenience, and necessity will not be served by
a grant of the application of The Mayflower Broadcasting Corpora-
tion, and will be served by a grant of the application of The Yankee
Network, Inc.

It is ordered that the application of The Mayflower Broadcasting
Corporation be, and the same is hereby, denied.

'It is further ordered that the application of The Yankee Network,
Inc., be; and the same is hereby', granted.

ThiS order shall become effective immediately.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

DEPARTMENT OF PUBLIC SERVICE OF WASHING-
TON, COMPLAINANT, 'V. THE PACIriC TELE-
PHONE & TELEGRAPH CO. ET AL., RESPONDENTS

The Investigation upon the Commission's
Own Motion into the Rates, Charges, Clas-
sifications, Services and Practices of the
Pacific Telephone & Telegraph Co. and Its
Wholly -Owned Subsidiaries Applicable to
Interstate Communication Service.

Doom No. 5681

Decided February 3, 1941

For the Respondents : Alfred Sutro, A. T. George, Fletcher Rock-
wood, Otto B. Rupp; for the complainant, Department of Public Serv-
ice of the State of Washington: Carl I. Wheat, Albert B. Stephan; for
the California Railroad Commission: E. F. McNaughton, Director of
Public Utilities Department, Arthur B. Frye, chief of the telephone
division, Loren East, research engineer, John E. Benton; for the Public
Utilities Commission of Idaho, Public Utilities Commissioner of Ore-
gon, Public Service Commission of Nevada, National Association of
Railroad and Utilities Commissioners: John E. Benton; for the City
of Seattle: A. C. Van Bolles, corporation counsel, and Glen E. Wil-
son, assistant corporation counsel; for the city of Spokane, George
N. Ferris, corporation counsel; for King County, Wash.: B. Gray
Warner, prwecutilag attorney, and Harry A. Bowen, deputy prosecut-
ing attorney; for Seattle Telephone Users League Raymond D.
Ogden; for Telephone Users League of Washington : Skeel, M cEek y,
Henke, Emmen' cis Mama; for the Federal Communications Com-
mission: Frank B. Warren.

REPORT inn DigOreaoN: or +ire Colionssacin

On June 28, 1939, the Department, of Pa ha ,aerri9A4***4; State
of Washington filed with this Commission its, OPInfaaint
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among other things, that the interstate rates of The Pacific Telephone
& Telegraph Co., hereinafter referred to as the respondent, were un-
just, unreasonable, excessive, and unreasonably discriminatory in re-
spect to respondent's patrons in the State of Washington. The
Washington Department prayed that respondent be required to pre-
pare and submit a statement of the revenues from, expenses incurred
in connection with, and property used by it in furnishing interstate
communication service in each of the, States served. Thereafter, on
July 12, 1939, this Commission issued its order directing the respond-
ent to prepare and file the data, hereinafter referred to as the sepa-
ration study, requested by the complainant, including an explanation
of the bases for the allocation of any amounts not directly assignable
to a particular class of service or to a particular state. On August
8, 1939, this Commission, on its own motion, issued its order under
section 205 of the Communications Act, instituting an investigation
into the interstate rates, charges, etc., of the respondent above named
and its two wholly -owned subsidiaries, Bell Telephone Co. of Nevada
and Southern California Telephone Co. These two wholly -owned
subsidiaries were later made parties respondent to these proceedings.

We invited the cooperation of the State regulatory authorities in
the States affected and their representatives sat with our presiding
Commissioner Paul A. Walker at the hearings? We have availed
ourselves of their advice in considering the proper disposition of the
proceeding and they concur in the views herein expressed, and in the
result.

All three respondents are referred to collectively hereinafter as the
"Pacific System."

The expression 'Pacific territory" means that territory served by
the respondents directly through their owned or leased facilities and
includes the States of Washington, Oregon, California, Nevada, and
that portion of Idaho generally north of the Salmon River.

"Interstate Pacific" business or traffic means interstate communica-
tion business or traffic of respondents both originating and terminat-
ing in Pacific territory. "Other interstate" business or traffic is in-
terstate' unication business or traffic of respondents which either

terininates (but not both) in Pacific territory. Other
interstate business may also include a negligible amount of traffic
which transits a portion of Pacific territory.

California Railroad COMBirdiSSiOII, Ray C. Wakefield. commissioner; Department of
Public Service, State of Washington, A. M. Garrison, supervisor of public utilities ; Public
Utilities Commissioner, State of Oregon, Ormond R. Bean, commissioner ; Public 'Utilities
Commdssion of Idaho, I. W. Cornell, president, Reese Battahaugh, commissioner ; Public
Service Commissiou of Nevada, C. B. Sekton, chairman.
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The Pacific Telephone & Telegraph Co. publishes, for itself and
the other two respondents, rates applicable to both "interstate Pacific"
and "other interstate" traffic.

Pursuant to the Commission's order of July 12, 1939, the respond-
ents submitted a separation study for the calendar year ended Decem-
ber 31, 1938, and for the twelve months ended June 30, 1939, which
purports to show the revenues from, the expenses incurred in con-
nection with, and the cost of property used in furnishing intrastate,
"interstate Pacific," and "other interstate" services.

Hearings were held at Seattle and San Francisco and the record
was closed April 6, 1940. Respondents submitted proposed findings
and brief in support thereof. On August 15, 1940, the Commission
issued its proposed report. Respondents filed exceptions thereto and
briefs in support thereof. The proposed report and the exceptions
thereto were argued orally before the Commission on November 14,
1940. Various counsel representing respondents, the complainant and
other interested State Commissions, as well as counsel for this Com-
mission, were heard at that time.

The respondent, Pacific Telephone & Telegraph Co., is a California
corporation and is an operating unit in the Bell System. Southern
California Telephone Co. is a California corporation, and Bell Tele-
phone Co. of Nevada is incorporated under the laws of Nevada.

The Bell System includes a group of telephone companies severally
operating in various geographical areas throughout the United States.
These are commonly referred to as the Associated Companies. They
are controlled by the American Telephone & Telegraph Co. which
also owns and operates interstate telephone toll lines interconnecting
a Urge number of exchanges in the United States. The American
Telephone & Telegraph Co. owns about 83 percent of the voting
stock of Pacific Telephone & Telegraph Co., which in turn owns all
of the voting stock of the other two respondents named. The mi-
nority stock interest of respondent, Pacific Telephone & Telegraph Co.,
is so scattered that it is not available for any exercise of corporate
control. The minority interest consists of 179,043 shares of preferred
stock held by 2,716 stockholders and 256,291 shares of common stock
held by 4,812 stockholders. The holdings of American Telephone &
Telegraph Co. are 640,957 shares of preferred stock and 1,548,709
shares of common stock. All the above figures are as of December 81,,
1939.

INTERSTATE RATE scintoutEs OF RESPONDENTS

Prior to the Postmaster General's Order No. 2495 of December 13,
1918, there was a notable lack of uniformity in interstate Message toll
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telephone rate schedules, both as to charges per unit of service and as
to the types of service. This order of the Postmaster General at-
tempted to establish a uniform Nation-wide basis for the statement of
interstate message toll telephone rates. The rates and the classifica-
tions provided therein were applicable to "other interstate" business
of the Pacific System on January 21, 1919, and to "interstate Pacific"
business on February 21, 1919. This equality prevailed until October
1926. The two scales of rates applicable, to "interstate Pacific" traffic
and to "other interstate" traffic, for convenience, are referred to respec-
tively as the "interstate Pacific" scale and the "other interstate" scale.

Long Lines Department is an operating department of the Ameri-
can Telephone & Telegraph Co., the latter being sometimes referred
to hereinafter as the American Co. By virtue of an adoption by
Pacific Co. of Long Lines Department tariffs, and concurrence in
Pacific Co. tariffs by the other two respondents, changes made by the
Long Lines Department in its schedule of rates have become ap-
plicable to "other interstate" business of the Pacific System. The
"interstate Pacific" schedule has not been adjusted in all instances to
conform to the changes in the tariff covering "other interstate"
traffic. The situation reviewed here is one where the respondents
maintain two levels of rates for interstate telephone service furnished
by them, both services making common indiscriminate use of the same
facilities and personnel and being so intermingled. in Pacific territory
as to present no material difference from the standpoint of operations
of respondents.

The discussion in this report will be limited to message toll tele-
phone rates. The respondents supply other classes of interstate com-
munication service, such as message telegraph, private line telephone
and telegraph, program transmission, and others. Message toll tele-
phone service supplies about 90 percent of the revenue from all classes
of toll communications service. Investigation of the applicable tariffs
indicates that for most of the toll services, other than message toll
telephone service, rates within Pacific territory do not vary materially
from those published by the Long Lines Department where both the
Pacific System and the Long Lines Department supply the same class
of servioe,

The "interstate Pacific" schedule of message toll telephone rates is
the same as the "other interstate" schedule for distances up to 42
miles but is generally higher than the "other interstate" schedule for
greater distances. Various exhibits introduced in evidence set forth
the differences in charges for different mileages and between specific
points. The following table is illustrative of the difference between
the two rate scales or schedules.

&MC. 0..



346 Federal Communications Commission Reports

Rate air line miles

Initial period rates

Station -to -station Person -to -person

Day Night and Sunday Day Night and Sunday

Other
Inter-
state

Inter-
state

Pacific

Other
inter-
state

Inter-
state

Pacific

Other
inter-
state

Inter-
state

Pacific

Other
inter-
state

Inter-
state

Pacific

as_
so

$0.25
.40

$0.25
.45

$0.25
.35

$0.25
.35

$0.35
.55

$0.35
.65

$0.35
.50

$0.35
.55

100 .55 .60 .35 .35 .75 .90 .55 .65
200 .80 105 .50 .60 1.10 1.40 .80 .95
300 1 05 L25 .65 .75 1.40 1.65 1.00 L 15
400 1.30 L 55 .80 .95 1.75 2.00 1.25 1.40
500 1.50 1.90 .95 1. 10 2.00 2.40 1.45 1.60
600 1.65 2.10 1 10 1.25 2.20 2.75 1.65 1.90
700 1.80 2.40 1.20 1.45 2.40 3. 15 1.80 2.20
800 2.00 2.75 1.35 1.60 2.65 a 50 2.00 2.35
900 2.20 3.00 1.45 1.70 2.95 3.75 2.20 2.45
1,000_ 2.30 3.25 1.55 1.85 3.05 4.00 2.30 2.60
1.100 2.50 3.50 1.65 1.95 3.35 4.50 2.50 2.95
1,200 2.70 3.75 1.80 2.10 3.60 4. 75 2.70 3.10

The tariff pregently applicable to "interstate Pacific" and "other
interstate" business is Tariff F. C. C. No. 89 published by Pacific Tele-
phone & Telegraph Co. and concurred in by the other two respond-
ents. Tariff F. C. C. No. 132 published by the Long Lines Depart-
ment of the American Co. is incorporated in Tariff F. C. C. No. 89 of
the Pacific Co. by reference. The respondents, Bell Telephone Co. of
Nevada and Southern California Telephone Co., interchange business
directly with Long Lines but do not concur directly in Long Lines
Tariff F. C. C. No. 132. The so-called "other interstate" scale is a
publication of Pacific Telephone & Telegraph Co. applicable to "other
interstate" business and binding upon Southern California Telephone
Co. and Bell Telephone Co. of Nevada by virtue of their concurrences
in Pacific Telephone & Telegraph Co. Tariff F. C. C. No. 89. Message
toll telephone rates are stated on in halls between rate
centers.;

Between February 1919, when the Postmaster General's scale of toll
rates become effective, and October 1926, and again between Decem.-
ber /4936, and January 15,1937, the "interstate Pacific" schedule and
the "other interstate" schedule were the same. The record shows
that the respondents have not made any comprehensive analysis of
the relative traffic and operating conditions applicable to "interstate
Pacific" business and "other interstate" business as a basis for the
various adjustments of the "interstate Pacific" rates maintained from
time to time. No separation study such as was presented in this case
was prepared as a foundation for the adoption of these changes. The

Rate centers are points between which rate air -line Mileages are earapnikad.lio arrivethe charges for toll messages between individual paArs of telephone stations.
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departure from the uniformity prevailing from December 1, 1936, to
January 15, 1937, was not based upon any analysis of the relative cost
or of profit from the two classes of business concerned.

In this proceeding, the respondents contend that higher average
costs, alleged to be established by the evidence in this proceeding,
justify the maintenance of "interstate Pacific" rates on a higher level
than those for "other interstate" traffic, although relative costs have
never been used by respondents as a basis for rate adjustments in the
past. It is apparent that the cost theory has been advanced by re-
spondents only in resisting rate adjustments and has had no practical
application to their voluntary establishment of rates.

In participating in supplying service under the "other interstate"
-schedule, the respondents are compensated for their portion of the
service supplied by receiving 66 percent of the revenue derived from
calls sent paid from and received collect at stations on their system.
This is their total compensation for all business interchanged with
the Long Lines Department of the American Co. If the revenue from
calls sent collect from and received paid at Pacific System stations
is included, the percentage retained by the Pacific System would be
reduced about one-half, and the Pacific System would receive, there-
- fore, about 33 percent of the tolls collected from the public for all
business interchanged with the Long Lines Department. The profit
to the Pacific System from traffic interchanged with Long Lines De-
partment is measured by this division of revenue and not by the
"other interstate" scale of rates. The Pacific System does not re-
ceive a straight mileage pro rate, via either air line or physical route.
Out of this 33 percent division of the tolls collected from the public,
the respondents are required in some instances to compensate their
connecting companies in Pacific territory when the calls originate or
terminate on the lines of one of these connecting carriers. In some
instances the amount paid out by respondents to their connections in
Pacific territory may be greater than their portion of the revenue
from "business interchanged4AqIii the Long Lines Department. In
thelcaselot*interstate Pacifit'"'traffic, the respondents retain all the

° eniteiticepbtlibit turned* over to their connections when the call
*itrites tetitiinate8 on a connecting carrier's system.
No attempt has been made by the respondents to show whether

for not, for a comparable unit of service such as a message -minute -
in -le, the "interstate °Pacific" scale produces a greater or less com-

nsation to them than the "other interstate" scale. It is thus
&ay possible that respondents are supplying service under the

vikt eIrsbebi Pacific" seale, measured by' commonly accepted service
its' on a basis relatively much higher than would appear from a
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mere comparison of "interstate Pacific" and "other interstate" rate
scales.

PACIFIC SYSTEM OPERATIONS AS A 'WHOLE

The results of over-all operations of the respondents may not be
accepted as conclusive with respect to rates on any particular class
of traffic. Other factors must be considered and weighed. How-
ever, if respondents' over-all operations were found to be producing
an inadequate return or were resulting in an actual loss, it would be
clear that rates for one or more classes of traffic were less than
adequate and the Commission might hesitate to order a reduction in
a particular rate on the ground of unreasonableness.

The over-all operations of the Pacific System have been very profit-
able for a long period of years. During the last fifteen years, the
net earnings of the System ranged from a low of 5.11 percent to a
high of '7.63 percent of the average net book cost of telephone plant
and equipment. Viewed from another angle, the System has, during
the last fifteen years, paid the dividends regularly on its outstanding
6 percent preferred stock and dividends of 6 percent or more on its
outstanding common stock, in addition to absorbing direct surplus
charges of more than $11,000,000. In spite of these charges to sur-
plus, the System accumulated over this period a surplus of about
$4,500,000 of undistributed earnings after providing for depreciation
of some $98,000,000 in excess of actual net retirement losses during
this period. The record indicates that future earnings will produce
a higher rate of return than the average for the fifteen years shown.
The net operating income of the Pacific System for the year ended
December 31, 1938, was $20,237,104. For the eleven months ended
November 30, 1939, the net operating income was $20,5295835. On an
annual basis. the ratio of net operating income to average net book
cost of telephone plant and equipment was 5.97 percent for the year
1938 and 6.50 percent for the eleven months ended November 30,
1939., The estimates for 1940 indicate a substantial increase in gross
and net earnings. All of the above figures are taken from statements
prepared by the ,respond.ents, without adjustment. Undisputed
testimony in the record indicates that these reported figures might
be revised considerably to reflect elirckillation. of excessive amounts
included in operating expenses and in the investment accounts, and
if this were done, the respondents' earning position would be even
stronger.

A rate of return which would be fair for the Pacifie System, as of
the date of inquiry, is below the ratio of net operating income to net
book cost of plant for recent periods.: These ratios are, respectively,
5.97 percent for 1938 and 6.50 percent for the first 11 months a 1939.

8 F.C.C.
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When it is considered, as shown by the record, that Bell System
Companies probably have no risks not common to the country as a
whole, and when comparison is made with the interest yield on
United States Government bonds, a fair rate of return for the Pacific
System is certainly substantially less than the rates shown above.
Mr. Justice Stone in his dissent in West v. Chesapeake and Potomac
Telephone Co. (1935), 295 U. S. 662, 683, said:

There is at least grave doubt whether a return of 4', percent is so out of
line with the current yield of invested capital as to be deemed confiscatory.
* * * Twenty-five years ago, in times far more prosperous than these, this
Court unanimously declined to take judicial notice that an estimated return
of 4 percent would be confiscatory.

It is common knowledge and it is established by the record that the
yield on invested capital in 1935 was higher than it is today.

A reduction of the "interstate Pacific" scale to the level of the
"other interstate" scale would reduce gross revenues on present
volume of business. Any estimate of the net effect of such a reduc-
tion must necessarily be speculative. We do not have available data
as to composition of traffic by classes for any representative period,
neither do we have complete data as to volume of traffic for various
mileages. Even if these deficiencies were eliminated, any estimate
would require the exercise of judgment with respect to important
factors such as stimulation which is certain to result from the reduc-
tion in rates. However, consideration of the available data in the
light of experience with other estimates of a similar nature would
seem to justify a prediction that the decrease in net operating income
would not exceed $300,000 and it might be much less. Respondents
have not excepted to this estimate. We are justified in assuming that
the net effect of such an adjustment would not exceed $300,000 which
is less than one -tenth of one percent of the net book cost of the re-
spondents' plant, or a reduction in the respondents' return on this
basis from 5.91 percent for 1938, to 5.87 percent and from 6.5 percent
for the first V. months of 1989 to. 6.4 "Percent. The $300,000 is also
approximately 114 percent of the respondents' current annual net
ofverating income.

THE SZPARATION nuns

The Pacific System furnishes both exchange and toll service. Toll
service is further classified as intrastate, "interstate Pacific" and "other
interstate." In addition, the pacific System supplies other types of
communication services, such as private -line telephone, telegraph, and

witer, teletypewriter, exchange, radio program transmission,
ancrotjiers. There is very little telephone plant used exclusively for
one Particular class of service, such as "interstate Pacific" toll. In

8 P. C. O.
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order to estimate the relative profitableness of the various classes of
service furnished by the company it is necessary to allocate expenses
incurred and plant used jointly for more than one class of service. The
basis for the allocation is relative use, generally either message minutes
or message -minute miles, depending upon the class of property or ex-
pense involved. The samples used to establish the percentage factors
for allocation purposes are necessarily very small in relation to the
total annual business of the company, and there is nothing in the record
which establishes that the samples used are in any way representative
of an annual period. The separation study purports to show that
"interstate Pacific" traffic produced a net revenue equal to 3.86 percent
of the net book cost of telephone plant devoted to that service for the
year ended June 30, 1939. It also purports to show that "other inter-
state" traffic earned at the rate of 3 percent.

Separation studies similar to that prepared by respondents for this
proceeding have been submitted in connection with many telephone
rate proceedings. The failure of state regulatory commissions specifi-
cally to attack such studies may be due to the tremendous task of mak-
ing a complete analysis and check of one of these studies and to the
accuracy simulated through the use of complicated methods. Other
factors have usually been considered of more importance in rate cases.
The respondents state that the separation study submitted in this pro-
ceeding was prepared at a cost of more than $300,000. We are not
bound, as the respondents contend, to accept the results of this study in
the absence of something better in the way of a different separation
.study. 1?ailtomy Empress Agency v. U. S., 6 Fed. Supp. 249. The Com-
mission may derive a reasonable result on the basis of the record before
it without attempting to develop another separation study. Loa
Angeles Gas Elec. Corp. v. R. R. Comm., 289 U. S. 28'T, and R. R..
Conm.v. Pacific Gas c9 E. Co., 302 U. S. 771.

In the proposed report in this, proceeding attention was directed
to certain errors in the circuit mileage computations stated in exhibits
,prepared, by respondents. One of the errors was with reference te

fpm Los Angele to Las Vegas. Two different pages of the
same exhibit indicated mileages of 236 and 280.4 miles, respectiv y.
This is a substantial mileage error which, imadmitted by the respondent.
Another error, referred to was with respect to the statement of circuit
mileage between Eortland and Sari Vraucisco:' The mileage stated on
one of the exhibits is 898.3; whereas, it a#ears that such a mileage could
not be derived from a simple average of the two available routes i;e'-
tween San Francisco mid Portia:1kt., Tn trietitiVnie infer
°that this latter aPPtirent' elYof) 11e iieaiea f4;*

47-
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the number of circuits available over each route. They carefully avoid
a statement that the exhibit is not in error. Working papers under-
lying the Commission's exhibits in this proceeding indicate that be-
tween San Francisco and Portland, the circuits available over the
short route number nine and over the long route they number only
three. Thus, the error or overstatement of the San Francisco -Portland
circuit mileage will be exaggerated rather than decreased if considera-
tion is given to the circuits available via the short and long routes.
Both the mileage errors referred to are substantial and are in con-
nection with routes over which there is substantial movement of traffic,
and both are located wholly within Pacific territory. These circuit
mileages are an important element in the determination of average
conditions in the Pacific territory and in the determination of certain
elements included in the separation study. If glaring and obvious.
errors such as these are apparent on the face of exhibits prepared by
the respondents for use in this proceeding, this Commission is not
justified in assuming that the separation study results or the compari-
sons between Long Lines and Pacific System operations are even
approximately accurate.

There are 2 methods of stating telephone rates, described as "board -
to -board" and "station -to -station." The "board -to -board" method of -
stating rates assumes that a toll call originates at a toll switchboard
and terminates at another toll switchboard, and that the toll rate is in-
tended to be sufficient to compensate the company only for the use of -
facilities furnished and services performed in transmitting toll mes-
sages from one toll board to another. The "station -to -station" method
assumes that a toll call originates at a subscriber's station (ordinary
telephone) and terminates at another such station, and that the toll
rate is intended to compensate the company for the use of all facilities,
Annishe4 and services performed in transmitting toll messages from
Ms subscriber's telephone to another. The latter method necessarily
involves an allocation of exchangeproperty and expenses to toll serv-
ice, whereas the fnst, "boarql-to-;boavd" method, does not involve an
AA? at*04,04 ANKohang& pIagsti,or expenses in connection therewith.
totoltyle,yrice.

The separation, study submitted in this proceeding was made on
what is known as the "board -to -board" basis. This necessarily
that the rates have been fixed on that basis. Such a conclusion is sup-
ported by the testimony of a Pacific -Co. official that the exchange
rate spplies to "the property from a subscriber's station to the ter -

&Lot the -toll plant." However, there is unchallenged testimony
ifht40-1i9cor,11 of; representative of the California .Railroad Commis --
*fa totttlea4, part of the local exchange rates in the State of Cali-.

4524355-48-vat 8-24
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fornia have been prescribed under the "station -to -station" theory of
rate making. We have never approved the "board -to -board" basis of
stating toll rates.

The respondents point out in their brief that a transition from a
"board -to -board" to a "station -to -station" basis of stating rates for
the purpose of the separation study would operate to increase the net
earnings on exchange traffic and decrease the net earning on toll traf-
fic. Assuming that all rates of the respondents are on a station -to -
station basis, a rough estimate of the effect of such a transition indi-
cates that the change would be sufficient to wipe out the net profit on
interstate toll operations.

If respondents' rates are on a "station -to -station" basis and the sep-
aration study is on a "board -to -board" basis, the costs therein assigned
to toll service have been understated and those assigned to local serv-
ice have been overstated. Inasmuch as the figures relating to local
service and to intrastate toll service have been combined in the sepa-
ration study, and also because no underlying data are included in the
summary of the separation study, it is not possible to determine the
exact amount of this understatement.

Page 37 of exhibit 24 shows :

Year 1938

Interstate
Pacific

Interstate
other

Revenues
Expenses

$2,
2,

696,
423,

562.40
304. 20

$4,
3,

383,
862,

023. 22
343.93

Alleged return_ 273, 258.20 520, 679.29

If the separation study is recast on the "station -to -station" basis,
the expenses above stated must be increased to reflect the local service
expense properly allocable to various toll services on the basis of
relative use of facilities and personnel. The unavailability of the
supporting data underlying exhibit 24 and the lack of necessity of
separating exchange service costs under the "board -to -board" basis
underlying the separation study make it impossible to determine ex-
actly the magnitude of the e6sts ritseritit' to -be added to the "inter-
state Pacific" and "other interstate" ekponses in changing from a
"board -to -board" to a "station-t6-giatiori"- basis.

A transfer of only $273,258.20 is needed to wipe out the alleged
net revenue from the "interstate Pacific"' business. Total exchange
service revenues, intrastate, amount to $81,360,738.23. The net
amounts available for return 'from both 'interstate Patifie" and
"other interstate" toll business ameuni WV' te sIxt$7.49; -or 0:98

F.'Wcr.
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percent of the local service revenues of $81,369,738.23, which is, of
course, the total cost, including return, of furnishing local service
and originating and terminating toll service, a portion of which is,
on a "station -to -station" basis, assignable as toll service cost. If
the portion of this local service cost, allocable to interstate toll
service on the basis underlying the separation study, exceeds the
income from "interstate Pacific" and "other interstate" traffic, then
these classes of traffic are handled at a loss on a "station -to -station"
basis of cost determination.

In view of the relative magnitude of local service, intrastate toll
service, "interstate Pacific" toll service, and "other interstate" toll
service revenues (72.3, 21.9, 2.3 and 3.5 percent, respectively), it is an
unavoidable conclusion that, on a "station -to -station" basis, the com-
pany's system of allocation would show the two classes of interstate
toll service in question to be furnished at a loss.

This is further proof that the separation study basis is either un-
sound or so inaccurate as to destroy any probative value thereof.
The acceptance of such a result requires the assumption that the
management of the Pacific System has been satisfied to operate its
interstate toll service at cost or at a loss when it has been, for many
years, practically free from restriction by any regulatory body. No
such assumption is justified. Neither are we entitled to believe that
the state regulatory authorities have permitted the intrastate opera-
tions to carry the entire load of producing the over-all profits of the
Pacific System.

Our order did not prescribe the separation study method to be
used and respondents did not request any elaboration on the terms
of the order for their guidance in this connection. They should
have used the method which would give results most informative to
the Commission in the solution of the questions presented by this
proceeding. This they did not do. It may be that we could have

ade intelligent use of the study before us if it had been supple-
mented and supported by definite Showing of the extent to and man-
ner in which the station -to -station theory of rate making is being em-
ployed rspondents' territory. In the absence of such aid to an
evaluation' of the results shown by the separation study, we can
attach no probative value to the showing concerning profit levels for
interstate communication service as compared with intrastate service.

Respondents ignored at least one important principle in particular
11v -their separation study. Considerable amounts of plant invest -
'tent iknel operating expenses were allocated to the various services
purely,oh`the basis of tin* in use, with no consideration whatever for
the relative magnitude of the contributions of each service to busy-

..'4%ttlY/tigeW 'There every reason to believe that the various services
-Irk. 610.
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represent proportions of the peak loads which vary widely from the
proportion each is of the total traffic. The volume of busy -hour
traffic as compared with average traffic is the factor which deter-
mines the requirements for plant necessarily idle most of the time,
and also affects the attainable level of efficiency of personnel. It
will be readily appreciated that the service responsible for the peak
loads should, in a separation, have allocated to it the plant required
only on account of those peaks, and the same theory also has some
application to allocation of operating expenses.

The several critcisms of respondents' separation study outlined
above indicate that it is subject to so many infirmities that we can
give but little weight to the results shown. It fails completely to
establish any reasonable or proper basis for charging 20 to 40 per-
cent higher rates for "interstate Pacific" calls using substantially the
same facilities as used for "other interstate" calls.

trzapasomearrtamss or "INTERSTATE PACIFIC" SCHEDULE

It is urged that this Commission has no basis upon which to make
a finding that the "interstate Pacific" scale of rates is unreasonable
per se, or by comparison with another scale of rates applicable to
service furnished under similar conditions. It is true that this record
does not contain evidence with respect to all of the elements usually
.considered in determining "fair value." There is, however, ample
evidence with respect to the appropriate rate of return for a utility
such as the Pacific System. There is also ample evidence of the

,comparability of the "other interstate" Pacific scale of rates for the
of testing the reasonableness of the "interstate Pacific" scale..

`cations Act recognizes no distinction between relative
unreasonableness and intrinsic or absolute unreasonableness. In-
trinsic unreasonableneSS, iS to he determined usually with respect
to the entire revenues, of a publie it1y or enterprise in relation to
the value of its centre proPextY "It is seldom, if ever, that a rate
can by fourd,A.144anahle without comparison of the rates to other
,p0.91 -e (St ass City ,Oltamber of Commerce v. Baltimore & -Ohio
.Ragraad 001, I. q91 0,A.,D. This.. .4%tlepent has equal force with
,respect tq a scale of "tops, E,t,p4tiulaF,elegs of service where a
utility supplies several classes, nf, o,rvic, through the joint or common
,use of the same property. , 

For comparative- pUrpeeeS the scale of rates which,natatrally sug-
gests itself is the "other. interstate" scale. The two schedules Of aces,

are both published by the )-titc*c07T,Lpa Iyi, off, , appki941,P,R,
interstate message toll sery ice
the other for application between/
the one hand and thErreuta*ler
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So far as the respondents are concerned, the service furnished and the
facilities used in supplying service under both schedules of rates are
practically identical. The record shows that it costs the Pacific
Company no more to supply service under the "interstate Pacific"
scale than it does under the "other interstate" scale. The only in-
formation in the record with respect to apparent relative profits under
these two scales of rates within Pacific territory is the separation
study which indicates "interstate Pacific" traffic is more profitable
to respondents than traffic under the "other interstate" scale. There
is nothing to indicate that (for equal distances) it is of more value
to a telephone user to carry on a conversation between points within
Pacific territory than it is to carry on a conversation between points
one of which is within and the other without Pacific territory.

We need not decide in this case that average conditions of cost or
traffic density are not important factors in determining the reason-
ableness of telephone toll rates for the Bell System as a -whole for
application throughout the United States. Here we deal with a
limited area. However, if these are assumed to be important factors
in this proceeding, the statistics submitted by respondents covering
cost and traffic averages of Long Lines operations throughout the
United States can have little if any probative value in testing the
comparative reasonableness of the "interstate Pacific" scale since these
averages are influenced substantially by the inclusion of traffic be-
tween large metropolitan centers in the East and further influenced
by. the choice of routes to be operated and facilities to be used by the
American Company through the Long Lines Department in provid-
ing this service. The Long Lines Department may either own or
lease the circuits used or it may permit the Associated Company to
own the circuit and prorate the revenue. These arrangements with
the various Associated Companies are subject to change from time to
time. It thus is wholly within the control of the American Company
to determine, from time to time, what the results of Long Lines opera-
tions shall be by selecting not only the circuits to be operated but the
manner in which they shall be provided, either through lease, owner-
ship, or by ammgements whereby revenue is prorated with the
Associated" 'o

Assuming that such factors as density of traffic, cost of plant per
circuit mile, and similar factors, should determine the level of rates
for a particular elsms of traffic, the comparison which would be in-
formative would involve a determination of the factors mentioned
-with respect to traffic handled jointly by the Pacific Company and
the Una Lines Department as compared with that handled exclu-
sively ;by the Pacific Company under the "interstate Pacific" scale.
1IO Oct comparison is available in the record. The available informa-

8 Ir. o: 0.



356 Federal Communications Commission Reports

tion does indicate that the "interstate Pacific" traffic is more profit-
able. The costs of handling both classes of traffic are identical in
Pacific territory because identical facilities and personnel are used
in handling both classes of traffic. Any apparent difference in profit
is, therefore, due to a difference in rate levels or a difference in the
composition of the traffic. It is shown from the comparisons in the
record, that other operating telephone companies of the Bell System
have adopted the "other interstate" scale for traffic within their
operating territories when the over-all statistics available indicate a
much less favorable situation than in Pacific territory.

The respondents introduced a number of exhibits dealing with
density of population per square mile by political subdivisions such
as states or counties. These exhibits were designed in general to
indicate that the relatively lesser density of population in Pacific
territory, measured by averages per square mile of large political
subdivisions, as compared with eastern and midwestern territories,
was by some means to be related to the necessity for the maintenance
of a higher interstate scale in Pacific territory. Density of population
is disregarded by the Bell System in fixing rates for the Long Lines
Department of the American Company. In a study of a nation-wide
rate structure, nation-wide conditions may be pertinent. In a study
of particular rates for any given territory information submitted
should bear some reasonable and definite relation to the territory
under consideration.

Even if density of population is considered an important element,
density per square mile, measured by large political subdivisions, has
little or no bearing on the cost of furnishing telephone service in any
of the territories referred to. Density of population if relevant at
all, should more properly be related to the area reasonably to be
served by the telephone plant, and should not include, as is done here,
substantial portions of the general area where no service is rendered.
In the Pacific area notwithstanding the intensive development of the
telephone plant of the respondents, the total area actually served is
relatively small, due in part to large sections of mountainous and
arid territory.

Only 23 percent of the total area in Pacific territory is classified
by the Census as being in use as farms. A comparable figure for
Southwestern Bell territory is 74.8 percent and for a combination
unit including the States of Indiana, Ohio, and Michigan, the com-
parative figure is approximately 70 percent. This indicates a greater
dispersion of the population, excluding cities, in Southwestern terri-
tory and in Indiana, Ohio, and Michigan than in Pacific territory.
The table below, which sets forth comparative statistics for Pacific
System, Southwestern Bell Telephone Co., and the ' combination,

8 F. C. O.
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operating unit including the Associated Companies in Ohio, Indiana,
and Michigan, indicates clearly the relatively more favorable con-
ditions in Pacific territory :

Comparative statistics

Southwest- - .
Ohio

IndianPacific ern Bell MMichiganSystem Telephone
o. Bell Tele-

phone Cos.

Telephones per 100 population 26.11 14.14 15.51
Toll messages per telephone 52.48 27.21 23.89
Toll messages per capita 13.70 3.85 4.48
Book cost of toll plant:

Per toll message $0.61 $1.82 $1 81
Per telephone $32.20 $49.38 $52.18

Percent of total area in farms 23.4 74.8 68.2

The above statistics may not be accepted as conclusive evidence that
"interstate Pacific" business, including "other interstate" business,
is relatively more favorable than total interstate business in the other
two territories with which it is compared, for the reason that intra-
state messages are included in the second and third items of the above
table, and for the further reason that certain message traffic transits
Southwestern Bell territory as well as the States of Ohio, Indiana, and
Michigan and these messages are not included since they were not
available. It is, however, inconceivable that any adjustment which
might be made to eliminate the intrastate business and include the
transit messages would change the respective position of the three
territories, although the adjustment as to degree might be substantial.
In any event, the table above is conclusive that relative population
density per square mile, measured by large political subdivisions, has
no particular bearing on the cost of supplying toll service to the cus-
tomers within these large areas. The table further shows, since there
are more telephones per hundred population in Pacific System terri-
tory, more toll messages per telephone, more toll messages per capita,
and smaller book cost per toll message and per telephone, that toll
message service can be rendered at less cost in Pacific System territory
than in the other territories concerning which data are set forth. The
"other interitife- scale is applicable to interstate traffic in the two
territories which are compared with Pacific territory.

Operations of the Long Lines Department of the American Com-
pany for the year 1939 showed a profit to the American Co. on the net.
investment in telephone plant used for that purpose of more than 8.00
percent. This rate of return may be contrasted with a figure of 3
percent indicated by the separation study as being the rate at which
the respondents earned on traffic interchanged with the Long Lines

Cre.
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Department. Assuming the exercise of independent managerial dis-
cretion by the Pacific Company, the words of the late Justice Cardozo
in Dayton Power & Light Co. v. Public Utilities Commission, 292 U. S.
290, 312, are particularly applicable:

It is a strain on credulity to argue that the appellant, when putting into effect
a new schedule of charges, was satisfied with one productive of so meager a
return.

Respondents have voluntarily published the "other interstate"
schedule and have voluntarily accepted a division of revenue there-
under. It is a fair assumption, in the light of all the circumstances,
that the "other interstate" scale is not less than a maximum reason-
able scale. Compared with the "other interstate" scale, the "inter-
state Pacific" scale must be held to be unreasonable for application to
interstate traffic within Pacific territory. The record shows that the
"other interstate" scale was not the result of an effort on the part of
the Pacific Company to attract traffic, nor was it forced by competi-
tion. It is recognized that a carrier may voluntarily publish and
maintain rates which are less .than reasonable maximum rates and
which could not be required by the regulatory authorities.

The percentages by which the "interstate Pacific" rates exceed the
"other interstate" rates for representative distances are shown below :

Rate (air -line miles)

Station -to -station Person -to -person

Day Night and
Sunday Day Night and

Sunday

25
Percent Percent Percent Percent

50_ 12.50 18.18 10.00
WO. 9.09 20.00 18.18
200 31.26 20.00 27.27 18.75
300 19.05 15.38 17.86 15.00
400 19.23 18.75 14.29 12.00
500
600

28.89
27.27

15.79
13.84

20.00
25.00

10.35
15.15

700 33. 33 20.83 3L 25 22.22
800 37.50 18.52 32.08 17.50
900 38, 38 17.24 27.12 11.36
1,000 41.30 19.35 31.15 13.04
1,100
1,200

40.00
38.89

18.18
10.67

34.33
31.94

18.
14. 8100

The disparity between the "other interstate" scale and the "interstate
Pacific" scale is so great (40 percent or guars in saw mileage blocks)
that, if the "other interstate" scale is a reasonable maximum scale, it
must be conceded that the "interstate Pacific" scale is unreasonably.
high. There is no reason apparent from the record why a subscriber
making a call from Seattle to San Francisco, for purposes of illustra-
tion) should pay at a greater rate per unit of 4erviee. ,.(sucks as
message -minute -mile) furniabeil-tbau SajSeriber ill the Mine, build-



Dept. of Pub. Serv. of Wash,. v. Pacific Tel. & Tel. Co. et al. 359

ing in Seattle is required to pay when making a call from Seattle to
Salt Lake City.

Maintenance by the Pacific Company of the two scales of rates
herein referred to results in greater charges for shorter distances than
for longer distances over the same physical route and in the same direc-
tion. Telephone toll rates are stated on an air -line basis. The air -line
basis of stating rates disregards physical routing, density of traffic,
etc., between any two points which may be covered by the air -line
schedule. Such a basis of stating rates is bound to result in higher
charges at intermediate points than at more distant points in instances
where the more distant point via the physical route is actually closer
to the point of origin via the air -line route. These situations have been
recognized as a necessary incident to the statement of rates on an
air -line basis and there is no intention on the part of this Commission
at this time to require a revision of existing rate structures which
would eliminate all these conditions.

It is quite another matter, however, when the lower rate at the more
distant point is not the result of circuity of the physical route, but
comes about solely because of the difference in level of the two rate
schedules. Seattle, Wash.; Payette, Idaho; and Baker, Oreg.,
are on practically the same air line. The rate from Seattle to Payette
is, under the "other interstate" scale, $1.20 and the air -line mileage is
360. The rate from Seattle to Baker is, under the "interstate Pacific"
schedule, $1.25, and the air -line mileage is 295. There is no excuse for
this situation. It is illustrative of many which exist by reason of
the maintenance of the two scales of rates. A greater charge for a
shorter than for the longer distance over the same route is prima facie
unreasonable. Karnofsky Brothers v. Pennsylvania Railroad Co.,
1551. C. C. 12.

The record establishes no mitigating circumstances whieh might
justify such charges. There is, as to Pacific System, no discernible
difference in supplying service to, the more distant and to the closer
point. There is no competition 'between carriers or markets which
justify these charges such as the..rail carriers sometimes rely upon
beffOr6 iiiertiitetttabe Commerce Commission. This situation, in and

irtiellktfortdetais the "interstate Pacific" schedule in so far as it
results in a greater charge for a shorter than for a longer air -line
distance.

DISORIXINATION AND PETWEBENCE

Under the CoMmunications Act, "any unjust or unreasonable dis-
criMinata, "on in charges" is made unlawful. The language is broad and

usiVe with respect to disCrimination. Section 202 (a) reads:
be wahriVfni for any common carrier to make any unjust or unreason-

:Msrinximaion in charges, practices, elassbleations, regulations, facilities, or
Q.U.
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services for or in connection with like communication service, directly or indi-
rectly, by any means or device, or to make or give any undue or unreasonable
preference or advantage to any particular person, class of persons, or locality or
to subject any particular person, class of persons or locality to any undue or
unreasonable prejudice or disadvantage.

The language in section 202 (a) bears a general similarity to lan-
guage in sections 2 and 3 of the Interstate Commerce Act. The re-
spondents contend that this language in the Interstate Commerce Act,
having been interpreted by the Interstate Commerce Commission and
the courts, has an established judicial meaning which is binding upon
this Commission in its administration of the Communications Act. It
is contended that decisions have established a judicial meaning for
the language of section 2 in the Interstate Commerce Act to the effect
that unjust discrimination exists only in those instances where a car-
rier makes different charges to different persons for identical serv-
ices between the same points; and that undue preference or preju-
dice under section 3 exists only where it is alleged and proven that
competitive injury results from the collection of higher charges from
one shipper than are collected from another shipper.

If the respondents have correctly interpreted the decisions under the
the Interstate Commerce Act, and if such decisions are binding upon
this Commission in its administration of the Communications Act, it
is very doubtful whether this Commission could ever establish the ex-
istence of unlawful discrimination or preference in telephone toll
rates.

Important words omitted from section 202 which are included in
section 2 of the Interstate Commerce Act are "for a like and contem-
poraneous service under substantially similar circumstances and con-
ditions." The language with respect to preference or prejudice is also
broad and all-inclusive. As compared with section 3 of the Interstate
Commerce Act, it is important that undue or unreasonable preference
as to any "class of persons" is made unlawful. The prohibition against
undue preference in section 3 of the Interstate Commerce Act makes
no reference as to "class of persons."

The Interstate Commerce Act was originally enacted largely as a
result of almost universal abuses by the carriers in the granting of
rebates to favored shippers in favored communities. The language of
section 2 of the Interstate Commerce Act still reflects this initial
purpose.

The Interstate Commerce Commission was faced with a situation in
the regulation of railroad rates which developed over a long period of
years as a result of the most objectionable type of competition not only
among the rail carriers themselves, but between x'ail carriers and water
carriers and among communities competing for 'manufacturing, pro -

8 P. C. C.
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ducing and distributing enterprises. It could not fairly be stated that
the railroad charges constituted a rate structure in the sense that it
may be compared with the telephone toll rate structure. Railroad
rates were the result of a great variety of considerations, with com-
petition being the predominant influence.

The Interstate Commerce Commission was also faced with the neces-
sity of making necessary adjustments in railroad rates with as little
disturbance to the whole railroad rate structure as possible. Any
attempt on the part of the Interstate Commerce Commission to pre-
scribe a rational rate structure for the railroads, having some reason-
able relation to equal charges for equal services throughout the country
as a whole or within groups, would have caused a tremendous upheaval
of commercial interests and property rights throughout the United
States. Tremendous investments were dependent upon the mainte-
nance of delicate adjustments in railroad rates. See Sharfman, The
Interstate Commerce Commission, volume III B, page 527.

In marked contrast to the railroad rate situation, the existing inter-
state telephone toll rate structure is the outgrowth of a uniform
Nation-wide rate structure promulgated by the Postmaster General
during the period of Federal control. The carriers, particularly the
Bell System itself, were influential in the adoption of this method of
stating rates. Nearly all of the interstate telephone toll service in
the United States is supplied by the Bell System, in contrast to the
hundreds of railroad carriers competing with each other and with
other forms of transportation for the available business. Telephone
conversations are not bought and sold in a competitive market as are
the commodities upon which freight charges are paid.

It is clear that practices and policies, including rules of law, devel-
oped in the regulation of a highly competitive industry have little,
if any,application to the. regulation of the telephone monopoly.

Telephone toll service is not used exclusively for business purposes.
Its use for social purposes in everyday life may be as great as for
business purposes. The charges for telephone toll service cannot be
compared with freight rates paid in connection with commodities
which are bought and sold in the market. Insofar as social use of
the telephone is 'concerned, it would be absolutely impossible to ever
establish either prejudice or discrimination under the meaning of these
words contended for by respondents.

The Interstate Commerce Commission has clearly distinguished the
application of sections 2 and 3 of the Interstate Commerce Act to
passenger fare schedules, as contrasted with freight rate schedules
related to commodities bought and sold in the competitive markets.
Passenger fares bear a much closer analogy to telephone toll rates

8 F. c. C.
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than do freight rates. The Interstate Commerce Commission has
held:

That the transportation of persons in such private passenger cars, including
berth and other accommodations, at the rate charged passengers provided only
with ordinary coach accommodations is unjustly discriminatory and unduly
preferential and prejudicial (Use of Private Passenger Train Cars, 155 I. C. C.
775).

This decision of the Interstate Commerce Commission was reviewed
and affirmed by the United States Supreme Court in L. & N. By. v.
U. AS., 282 U. S. 740. In the Interstate Commerce Commission's brief
filed with the Court, its understanding of the scope of section 3 with
respect to passenger fares is clearly stated at page 45, as follows :

Appellants also contend that, before the Commission can find undue preference
and prejudice in passenger travel, the passengers involved must be of the same
class in the narrow sense of being engaged in competitive commercial travel.
Any such construction of sections 2 and 3 of the act would make their provisions
unworkable in respect of passenger travel. Many passenger trains run daily
between New York and Washington, and between other cities, carrying passen-
gers traveling for recreation purposes of many kinds, for educational purposes of
many kinds, for business purposes of many kinds and for many other purposes.
All such paqaPrigers are clearly entitled under the Act to equality of service for
the same charges and to equality of charges for the same service without inquiry
by the Commission into the particular purpose of the travel of each.

There is no doubt that users of telephone service are entitled to
equality of charges for the same or equivalent service without a show-
ing of competitive injury and without an inquiry as to the particular
purpose of the telephone use by each subscriber.

There is discrimination and prejudice against the telephone user in
Seattle who is required to pay at a higher rate per unit of service
furnished (message -minute -mile) for a call between Seattle and San
Francisco than is required of another subscriber for a call between
Seattle and Salt Lake City merely because of a difference in direction
from Seattle. Unless the Commission is justified in a finding of
unjust discrimination and undue preference with respect to the

tints as a result of the simultaneous maintenance of the "inter -
and the "other interstate" schedules, the Commission is

aP of ferences and prejudices in
telephone to

It would be the 'till telephone subscribers in
Pacific territory made an equal use Of the two scales of rates here in
question. The record crear6 establishes that such is not the case,
and it is, therefore, apparent that actual discrimination results from
the simultaneous maintenance of the "other in scale and the
"Interstate Pacific" scale of rates by the respondents.
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There is evidence in the record that certain users of telephone service
are actually prejudiced and discriminated against through the col-
lection of higher charges for equivalent services than are collected
from other users. There is substantial movement of traffic under both
the "interstate Pacific" scale and the "other interstate" scale. Further,
an actual user of the "interstate Pacific" service who testified at the
hearing is charged 20 percent more than his competitors using the
"other interstate" scale. This user is typical of a class. It is not
necessary to show that the user of the "interstate Pacific" scale is
unable to do business or is deprived of business because of the level
of telephone rates. His profit is less by the amount of the excess of
telephone charges over what they would have been under the "other
interstate" scale of rates and there is no reasonable excuse for such a
difference. He is prejudiced and discriminated against unjustly under
any reasonable interpretation of section 202 of the Communications
Act.

We are mindful of the problems which over the years have faced the
Interstate Commerce Commission in the regulation of railroad freight
rates and the precedents and rules which have been established in
that field. We feel, however, that this Commission should conform
its decisions to the broad purposes expressed in the Communications
Act as applied to the subject matter dealt with therein. We must,
therefore, give due consideration not only to the differences between
the laws applicable to the regulation of freight rates and to telephone
toll rates but also -to the essential differences between the two indus-
tries. In recent years the telephone has become an instrument of
communication in a very broad sense. The purposes of its use are
myriad. Its actual usage is ever recurring and in vast detail. Tele-
phone service and the rates charged therefor have an important and
direct impact upon the daily economic and social lives of the many
millions of individual telephone users, as contrasted with the rela-
tively few persons who pay freight charges directly. The regulation
of Such a comwatively modern, complex, and significant industry
cannot be effectively accomplithedhy the application of rules evolved
in the regulation of a relatively old and highly competitive industry,
attune in 'large degree to the competitive production and sale of
commodities. .

As compared with hundreds of plass I railroads in the United
States supplying the bulk of the railroad freight service, there is one
telephone monopoly supplying more than 90 percent of the service.
There are approximately 22;000,000 subscriber stations in the entire

,,-afrfunet$ counsel for respondents admitted that in any given
comm ty there must' e a parity of rates for the same service. This

8 F. d. C.
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is axiomatic. We are here confronted, however, with the contention
that when there is any differential in cost with respect to different
classes of traffic handled by the same company the obligation to avoid
discrimination disappears. The logical extreme of such a, contention
is presented here, in that for service over a part of the same route and
facilities at necessarily lower costs the user may be charged a higher
rate than the user of greater facilities over a greater airline distance
at greater costs. To this argument, in a case of this kind, we cannot
subscribe. Absolute equality, the ideal standard, may vary or sur-
render on occasion to other compelling considerations. But in the
absence of other controlling considerations the basic rule to be observed
in the determination of reasonable charges is that there shall be col-
lected from each user "equal charges for equal services." Such a
scheme as the one here involved departs from any acceptable construc-
tion of the basic principle of equality.

CONCLUSION

The Commission has not considered it necessary to comment upon
all the evidence in the record. On final review of the evidence, it is
apparent that respondents have failed to demonstrate why the tele-
phone subscribers of the Pacific System should be compelled -to pay
from 9 to over 40 percent more for "interstate Pacific" calls than for
"other interstate" calls. These "interstate Pacific" rates are unrea-
sonably high and, furthermore, produce undue and unreasonable dis-
crimination and prejudice throughout the Pacific System's territory_
The only proper method of correcting the situation is to reduce the
"interstate Pacific" scale to the level of the "other interstate" scale of
rates.

An appropriate order will be entered.

ORDER

At a general session of the Federal Communications Commission
held 4 its offices in Washington, D. C., on the 3d day of February,.

The Commission having considered all the evidence, the exceptions,
briefs, and oral arguments in the above -entitled matters and having
issued the foregoing Report of the Commission, which is hereby re-
ferred to and made a part hereof:

It is ordered that The Pacific Telephone & Telegraph Co., the South-
ern California Telephone Co., and the Bell Telephone Co. of Nevada
be, and they are hereby, directed to establish and maintain for inter-
state message toll telephone service between points within the terri-
tory described in the attached report of the Commission as Pacific ter -

s Jr. b. 0.
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itory, rates adopted in The Pacific Telephone & Telegraph Co.'s Tariff
F. C. C. 89 presently applicable to interstate message toll telephone
service originating or terminating within Pacific territory, including
the regulations, classifications, and practices applicable thereto; such
rates to be filed with this Commission to become effective not later
than March 15, 1941 ;

It is further ordered that the rates filed pursuant to the require-
ments of the above paragraph of this order may become effective upon
less than 30 days' notice to this Commission and to the public.

It is further ordered that the respondents above named shall, after
March 15, 1941, cease and desist from charging, collecting, or receiv-
ing any other or different charges than those herein ordered to be
established.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. 0.

In the Matter of
BURLINGTON BROADOARELNO COMPANY (New),

BURLINGTON, IOWA,
For Construction Permit.

Decided February 4, 1941

APPEARANCES

DocHET No. 4640

Louis G. Caldwell, Reed T. Rollo, and Percy H. Russell on behalf
of the applicant and WCLS, Inc. (WCLS) ; Paul D. P. Spearman,
Alan B. David, and Frank U. Fletcher on behalf of Clinton Broad-
casting Corporation; Frank Stollenwerck on behalf of Commodore
Broadcasting, Inc. (WSOY) ; Eliot C. Lovett on behalf of Courier -
Post Publishing Co.; Ben S. Fisher, Charles V. Wayland, and John
W. Kendall on behalf of Tribune Printing Co. (KW OS), Superior
Broadcasting Service, Inc. (WCAZ), and Milwaukee Broadcasting
Co. (WIMP) ; and Hugh B. Hutchison on behalf of the Commission.

DECISION AND ORDER

BY THE COMMISSION :
Burlington Broadcasting Co. on May 24, 1937, filed an application

for a construction permit to erect a new radiobroadcast station at
Burlington, Iowa, to operate on the frequency' 1310 kilocycles with
power of 100 watts, unlimited time. The application was heard by
an examiner on February 21, 1938, in a consolidated proceeding
with the application of Clinton Broadcasting Corporation (Docket
No. 4939) ; and the examiner on June 30, 1938, issued his report (No.
1-651) recommending that both, applications be granted. Exceptions
thereto, insofar as it recommended a grant of the Burlington appli-
cation, were filed on behalf of Superior Broadcasting Service, Inc.,
licensee of Station WC A Z., Carthage, Ill., and this party later filed a
brief in lieu of oral argument. Thereafter, the Commission on May
31, 1939, designated both applications for further hearing to deter-
mine questions of electrical interference. A further hearing was
held on January 3, 1940, and Clinton Broadcasting Corporation,
Courier -Post Publishing Co., Superior Broadcasting Service, Inc.,

8 F. C. C.
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and the applicant herein filed proposed findings of fact and con-
clusions.

The instant application was heard in a consolidated proceeding
with the application of Clinton Broadcasting Corporation (Docket
No. 4939) . Courier -Post Publishing Co., applicant in Docket No.
4062, participated therein as a party. Clinton Broadcasting Corpo-
ration and Courier -Post Publishing Co. are applicants for new sta-
tions in Clinton, Iowa, and Hannibal, Mo., respectively, and each re-
quests authority to operate on 1310 kilocycles, the same frequency
specified by the instant application. The only question with which
these parties are concerned on the instant application is the possi-
bility that a grant of it would preclude favorable consideration and
action on their applications. This interest, however, no longer exists,
since the Commission on this day adopted orders granting the Clinton
and Courier -Post applications. See orders in Dockets Nos. 4939 and
4062.

As shown above, exceptions to the examiner's report, a brief in
lieu of oral argument, and proposed findings and conclusions were
filed on behalf of the intervener, Superior Broadcasting Service, Inc.,
licensee of Station WCAZ. In the instant proceeding, the only ques-
tion with which this party is concerned is the probability of economic
injury to it by the operation of the proposed station. Such a result,
however, does not in itself constitute a proper ground for the denial
of an application. Federal Communications Commission v. Sanders'
Brothers Radio Station, 309 U. S. 470 (decided March 25, 1940). Nor
does the record show that the effect of the competition would be such
that the intervener could not continue to operate WCAZ in the public
interest or that the applicant herein would be rendered financially
disqualified, by reason of the expected competition, to operate the
station proposed by it in the public interest.

In view of the fact that Superior Broadcasting Service, Inc., has
already been afforded and has availed itself of all procedural rights
to which it is entitled under the Communications Act of 1934 and our
rules of practice and procedure (i. e., it filed exceptions and was
permitted to submit a brief in lieu of oral argument, dealing with the
considerations with which it is concerned), we are of the opinion that
the issuance of proposed findings of fact and conclusions in this case
would serve no useful purpose and that a final order should now be
issued.

As heretofore shown, the Commission on this day granted the ap-
plications of Clinton Broadcasting Corporation (Docket No. 4939)
and Courier -Post Publishing Co. (Docket No. 4062) . The simul-
taneous operation of the projected Clinton and Hannibal stations on

8 F. a 0,
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the same frequency with the station proposed herein would result in
severe electrical interference, especially to the latter. However, under
the provisions of section 1.381 of the Commission's Rules of Practice
and Procedure, an application for radiobroadcast facilities may be
granted with privileges, terms, or conditions other than those re-
quested. Upon exploring the possibility of assigning to the appli-
cant facilities other than those specified in its application, we find
that after the reallocation of frequencies under the terms of the North
American Regional Broadcasting Agreement, which is expected to
take effect March 29, 1941, a local station could be operated in Bur-
lington, Iowa, on 1490 kilocycles with power of 250 watts, unlimited
time.

Upon consideration of the above -entitled application, the evidence
adduced at the proceedings held thereon, the exceptions, the briefs
submitted in lieu of oral argument, the proposed findings of fact and
conclusions filed by the parties, and information available to the Com-
mission, we are of the opinion, and so find, that the granting of the
instant application, with authority to operate on the frequency 1490
kilocycles after March 29, 1941, with power of 250 watts, unlimited
time, will serve public interest, convenience, and necessity.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
Lic-krr & KAPLAN, INC., a New York Corporation,

complainant, V. POSTAL TELEGRAPH -CABLE Co.,
a New York Corporation, defendant.

Decided February 5,1941

Herman Katz on. behalf of the complainant, John H. Wharton on
behalf of the defendant, J. Fred Johnson, Jr., on behalf of the Com-
mission.

Your or THE COMMISSION

DOCKET No. 5056

Licht & Kaplan, Inc., instituted the proceedings by filing with the
Commission a complaint against Postal Telegraph -Cable Co., a New
York corporation, alleging an "unauthorized, improper, and obstruc-
tionist policy, practice, and course taken by the defendant" in inter-
posing the so-called "other company" defense in the trial of a suit in
the municipal court of the city of New York, brought by the com-
plainant against the defendant for damages allegedly sustained by
reason of the negligence of the defendant in failing to deliver a tele-
gram.

It is alleged in. the complaint that the interposition of the other
company defense in the course of the trial of the case in the New York
court resulted in delay, expense, annoyance, and unreasonable disad-
vantage to complainant, and was within the condemnation of sections
201, 202, and 203 of the Conamunications Act of 1934.

No award -of damages is sought here, but complainant reserves the
right to pursue his claim -dor .damages in separate proceedings in a
proper' tribunal if this Commission finds that the defendant has vio-
lated the Communications Act.

Defendant, answering, admits that in the course of the trial in the
New York court it contended that its telegraph lines were wholly
within the State of New York; that the negligence complained of,
if any, was that of the "other company," to wit, the Postal Telegraph -
Cable Co. of Illinois; that the Postal companies of_ New York and
Illinois are separate entities; that the suit should have been brought
against the Illinois company; 'and that on these grounds defendant

8 F. a Q.
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urged the court to dismiss the action. It is also admitted that the de-
fendant introduced testimony on the issue to show separation of the
companies; that the message in question was duly transmitted by de-
fendant over its own lines in New York and thence over "connecting
lines" to Chicago; and that there are several direct lines to Chicago,
which, insofar as they lie in New York State, are owned by defend-
ant. It is also admitted that the tenor of defendant's argument in
the trial of the case in the New York court was that it was absolved
from responsibility by rule No. 2 of the rules of the Postal Telegraph -
Cable Co. (land -line system), which reads as follows:

2. The company is hereby made the agent of the sender, without liability, to
forward this message over the lines of any other company or by any other
means of communication when necessary to reach its destination.

Defendant denies that the interposition of the other -company de-
fense was violative of any provisions of the Communications Act, and
asserts, on the contrary, that "any delay or inconvenience to which
complainant may have been put was of the character of that normally
and frequently met with by parties in all litigation and constitutes
no injury to complainant or to the public, either at law or in equity,
and the assertion thereof as a, cause of action" before this Commis-
sion "is completely frivolous and without merit." It is further con-
tended that the rule complained of, which is set forth in defendant's
tariffs, duly filed with this Commission as rule No. 2 of Postal
Telegraph -Cable Co. (land -line system), Tariff F. C. C. No. 31, is a
"just and reasonable regulation and practice" and in no way violative
of the Communications Act of 1934. The answer concludes with a
prayer for dismiscal of the complaint.

Section 201 (b) of the Ccaropunication.s Act of 1934 provides that
all charges, practices, classi"'"axid,reguiations for and in con-
nection with such communication 80iv*ifiAllitill 1140 and reasonable,
and any such charge, practice, classiffiation,, or. r" that is un-
just or unreasonable is hereby declared to be unlawful,

202 of the Communications Act provides that-,
ie shall be Nnistwfxdi for any common carrier to make any unjust or unreasonable
diSeritaisaties tip *barges') Prec*Wes, classifications, regulations, facilities, or
services for or in connection with like communication service, directly or indi-
rectly, by any means or device, or to make or give any undue or unreasonable
preference or advantage to any partici:liar person, class of persons, or locality,
or to subject any particular person, class of persons, or locality, to any undue or
unreasonable prejudice or disadvantage. -

Section 203 of the act requires every common carrier, except connect-
ing carriers, to-
file with the Commission and keep open for pnblicb4sRection sohedules, showing
all charges for itself and" its connecting Carriers -for interstate and foreign wire

s.r.
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or radio communication between the points on its own system, and between the
points on its own system and points on the system of its connecting carriers or
points on the system of any other carrier subject to this act when a through
route has been established, whether such charges are joint or separate, and
showing the classifications, practices, and regulations affecting such charges.
By subsection (c) of said section 203, carriers are not permitted to
participate in such communication unless schedules have been filed
and published as required, and no carrier is permitted to employ or
enforce any "regulations or practices affecting such charges, except as
specified in such schedule."

Section 208 of the act authorizes any person complaining of any-
thing done or omitted to be done by a common carrier subject to the
act, in contravention of the provisions thereof, to file a complaint
with the Commission stating the facts. It is further provided that
no complaint so filed shall be dismissed because of the absence of
direct damage to the complainant.

Section 404 of the act provides that whenever an investigation shall
be made by the Commission, it shall be its duty to make a "report in
writing in respect thereto, which shall state the conclusions of the
Commission, together with its decision, order, or requirement in. the
premises."

Complainant and defendant are both corporations organized under
the laws of the State of New York. Defendant is one of the 35 com-
panies constituting the Postal Telegraph -Cable Co. (land -line sys-
tem). This entire communications system is operated as a unit, under
the managerial control of the defendant. The separate companies
embraced in the system do not file separate reports with this Com-
mission in. accordance with the requirements of section 219 of the
Communications Act, and the orders of the Commission promulgated
pursuant thereto. The annual reports filed for the entire system are
styled "Annual Report of Postal Telegraph -Cable Company (land -
line system), 67 Broad Street, New York, New York."

In response to the Commission's instructions to the carriers to
"give the..exect name of the respondent," the name given in
the rettrns, is "Posiial Telegraph -Cable Company (land -line system),

tixma Street, Davy- York, New York" There is an explanatory
statement, 4 falOws:

Respondent is plelring a report of telegraph properties which constitute what
is commonly known as the Postal Telegraph System. No separate books of ac-
counts are kept for the individual land -line companies, as combined books of
accounts are m'a'intained for the entire group of 35 operating companies by
Pestal Telegraph -Cable Co. (New York), in accordance with contractual agree -
meats.

The,' explanatory remarks refer to page 105 of the return "for list
of active telegraph companies covered by this report."

87. a C.
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In response to the requirements of section 203 of the Communica-
tions Act and the rules of the Commission promulgated pursuant
thereto, which require "each common carrier" to file with the Commis-
sion its schedules of charges, etc., one set of schedules is filed for the
entire postal land -line system, and the other companies in the system
now file concurrences. In the schedules filed with the Commission
for the system, there is repeated reference in the rules to "the Com-
pany" and "Postal Telegraph." Domestic service rule 5.01, with re-
spect to service rates, refers to the "rate system" of "Postal Telegraph"
between points in the United States. Rule 5.06 refers to a rate sheet
for use in combination with the "Company's Directory" of stations
indicating the rates in effect over "its" lines, which will be on file in
"every office" of "this Company." The rule further states that a com-
plete schedule ,of "this Compaily's" rates and tariffs will be on file
with the Federal Communications Commission in Washington, D. C.,
and that, "where required," a complete schedule of all rates between
offices "in any one State" will be on file with the governing body in
that State.

The tariffs now on file with the Commission list all 35 of the land -
line companies as concurring in the schedules filed for the system.

On April 30, 1937, complainant instituted in the municipal court of
the city of New York a suit against the defendant for $180 damages
for failure to deliver a certain telegram, dated February 24, 1937,
addressed to Goldblatt Bros., Chicago, Ill. Defendant filed an answer
in the nature of a general denial. The case came up for trial Febru-
ary 24,1938, before the judge of the court and jury of six. Mr. James
L. Nesbitt appeared as trial attorney for the defendant, having been
retained for that purpose. In his opening to the jury, he advanced
the so-called other -company defense, to wit, that the plaintiff was
suing the wrong party. In the previous correspondence with ref-
erence to the subject matter of the suit, no indication had been given
that such a defense would be- urged. It had not been set up by any
special pleading.

After considerable argument with respect to the motion to dismiss,
based upon the other -company defense, the court submitted the case to
the jury on the merits and reserved decision on the motion. The jury
brought in a verdict in favor of the plaintiff for $275. The court re-
quested that briefs on the issue raised by the motion be exchanged
and submitted to the court. On or about March 7, defend.ant'S attor-
ney, Mr. Nesbitt, procured an extension of time in which to prepare
and exchange briefs. A further extension was granted to March, IL
On this date, plaintiff's attorney had his brief of about 36 pages ready.
Defendant's attorney, Mr. Nesbitt, appeared with his brief in the office
of plaintiff's attorney, but would not exchange briefs as had been

8F. C.C.
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directed by the court, but indicated to plaintiff's attorney that if he
would read the brief he might not proceed with submission. Plain-
tiff's attorney thereupon advised Mr. Nesbitt that he would appear in
court the next day and take the default. Mr. Nesbitt then advised
plaintiff's attorney that he would appear before the court and with-
draw the other -company defense. This he did on March 15. Judg-
ment was thereupon entered on the verdict of the jury and the judg-
ment was subsequently paid.

In the proceedings here, Mr. Nesbitt, appearing as a witness for
the defendant, testified that before the exchange of briefs as required
by the court in the New York case, he was advised that the company
did not wish the defense to be used ; that he was instructed by Mr.
Kern, the general counsel of the defendant, to withdraw the motion
based thereon; and that since then, though he has represented the
defendant in a number of cases, he has never interposed the so-called
other -company defense in any other case.

Mr. Wharton, attorney of record for the defendant here, stipulated
in the record that the 35 companies of the Postal Telegraph land -line
system are, from the point of view of managerial control, operated as
a single system; that a uniform series of telegraph blanks is used in
all offices in the system; that the same blanks are used irrespective of
which State the messages originate in or which of the land -line com-
panies handled them; that there is nothing on any of the telegraph
blanks to indicate that the customer is dealing with any particular
One of the companies in the system, other than the clause hereinabove
referred to, which appears in small print on the back of the telegram
blank. He stipulated that the telegraph blank indicates the customer
is dealing with the Postal Telegraph Co.

CONCLUSIONS

After careful consideration of the entire record, we find that the
35 companies embraced in the Postal Telegraph -Cable Co. (land -line
system) are, as to their communications services, operated as a single
entity, "der the managerial control of the defendant company, and
that ;thOugiejlieftai-Iffs on file with the Commission for the system
now 'list #lie '35. separate corporate entities as concurring carriers,
nevertheless the, systenj is treated, And the public is lead to treat it,
for all practical, communication. purposes, as a single, entity. Indeed,
there appears to be no other conceivable excuse for, the failure of the
individual corporate entities embraced in the system to 'comply with
the specific requirements ,Of the statute and .the regulations of. the
ponimission, with respect to the filing of annual, and other reports,

C. 0.
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The stipulation of nonliability in question here is a regulation
limiting the liability of the carrier, to wit, Postal Telegraph -Cable
Co. (land -line system). Regulations limiting the liability of a car-
rier are regulations affecting the charges for service. When such
regulations are duly published and filed as required by law, they
become a part of the legal charge. They must be universally re-
spected by the carrier and patron alike. Any departure or devi-
ation therefrom by any means, scheme, or device is prohibited.
'Western Union v. Esteve Brothers, 256 II. S. 566. This case involved
a regulation limiting the liability of the carrier on an unrepeated
message to "that part of the tolls which shall accrue to it." The only
difference between the regulation in the E stem case and that in-
volved here is in the amount or extent of the limitation. The regula-
tion involved in the Estelle case contained a partial limitation of lia-
bility, and the regulation here involved provides a complete limita-
tion of liability under specified circumstances. In either case if the
facts and circumstances are not such as are specified in the effective
regulation, as properly interpreted, then the application of the regu-
lation is offensive to that part of section 203 of the Act which ex-
pressly provides a plain, unqualified prohibition against the appli-
cation of any "regulation * * * affecting such charges, except as
specified in such schedule."

Referring particularly to the words "over the lines of another
company" appearing in the terms and conditions on the Postal Tele-
graph blanks provided by the system for use in all states and at all
points served by the Postal Telegraph -Cable Co. (land -line system),
and appearing- in the tariffs filed for the entire system, the question
is presented as to whether the *other -company" refers to some com-
pany other than a Postal company (which was apparently the de-
fendant's interpretation of its rule when it withdrew the special
defense) or whether this charge includes the companteain the Postal

em (which apparently was the defendant's interpretation ,when
it interposed the special defense and while it was introducing testi-
mony and pniking its arguments and preparing its brief thereon).
The regulation ale.ans one or the other. It cannot mean both. In
view of the -warmer in which the Postal Telegraph -Cable Co. (land -
line system} frames its public offerings and presents itself in its deal-
ings with the public, it is the opinion of the Commission and we so
conclude, that the defendant correctly interpreted the tariff regula-
tion in question when, through its general counsel, it gave instructions
for the withdrawal of the "other company" defense. It follows, and
we so find that the defendant incorrectly interpreted the regulation
in question when, through its trial attorney in the case, it interposed

8 F. 0. C.
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said defense in the first instance, and the application and attempt to
enforce the regulation as misinterpreted by the carrier was a de-
parture or deviation from the tariff duly published and filed with
this Commission and, therefore, in violation of section 203 (c) (3).

While this Commission cannot say what may and what may not be
used as a defense in the trial of a law suit, it was manifestly the
intention of Congress to require uniformity in the application of
the regulations contained in a carrier's published schedule& Ob-
viously there can be no uniformity if in any particular instance the
carrier is permitted to deviate from the regulations so published,
whether such deviation results in the granting of a privilege other-
wise than as specified in the schedules or the imposition of a burden
otherwise than as specified in such schedules. There is no less a
deviation in one case than in the other. The circumstances under
which the carrier is not liable by virtue of the regulation in question
are exclusive. To expand or enlarge these circumstances, by a strained
interpretation of the regulation or otherwise, in order to defeat a
particular claim, is to apply and attempt to enforce the regulation
except as specified therein, and, therefore, results in a deviation
therefrom.

The implications from the record in this case are to the effect that
it is not now the policy of the defendant to invoke the regulation in
question in such circumstances as are hereinabove described. It may,
therefore, be assumed that in the future the carrier will uniformly
and impartially apply the regulation in qiiestion as herein interpreted:
Hence, no orders as to the future sewn necessary in' this proceeding.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WAsTrrisTcprow, D. C.

In the Matter of
MIAMI BROADCASTING CO. (WQAM),
MIAMI, FLA.

To Classify Station WQAM as a
Class III -A. Station.

Decided February 11, 1941

Thr.crsiorr AND ORDER ON PETITION To CLASSIFY STATION WQAM AS A
CLASS III-A BROADCAST STATION

Miami Broadcasting Co., licensee of Station WQAM, Miami, Fla.,
filed this petition praying that the Commission : (1) Classify Station
WQAM as a class Ell -A station upon its present assignment of 560
kilocycles, 1 kilowatt power, vnlimited hours of operation, and modify
the license of the station accordingly; (2) that action upon peti-
tioner's application for authority to install a new transmitter and
increase power to 5 kilowatts be deferred until after final action
by the Commission upon this petition; and (3) that in the event the
first prayer of its petition is granted, the application for authority
to increase the power of Station WQAM to 5 kilowatts be returned
to petitioner.

The application for a construction permit to increase the power
of Station WQAM to 5 kilowatts, File No. &I-P-2597, will be con-
sidered separately. This decision relates exclusively to the basic
request for classification of Station WQAM as a class III-A station.
In this connection no change whatsoever in the status of petitioner's
station is requested other than designation as a "class III-A station."
With respect to this request the petitioner alleges, in substance, that
Station WQAM has the requisite channel assignment, power assign-
ment, and interference -free service area to qualify as a class III-A
station as defined by the Standards of Good Engineering Practice,
adopted June 23, 1939, effective August 1, 1939.

However, the classification of stations under the provisions of the
Commission's rules as "class I," "class II," "class III-A," "class
III-B," and "class IV" stations is a matter merely of administrative

8 F. C.
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convenience. As has heretofore been stated in proposed findings
issued in the matter of Wren Broadcasting Co., Inc., Docket No.
5491, and in the matter of New Jersey Broadcasting Corporation,
File No. B1-P-2526, these classifications are not a source of any right
in licensees or applicants. No provision is made either in the Com-
mission's rules or in the authorizations which it issues for specifying
in a permit or license or other authorization any classification such
as that here requested.

The Commission finds that the petition is out of order, and there-
fore, it is ordered, this 11th day of February, 1941, that the petition
be, and it is hereby, dismissed.

8 F. C. CI
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

Washington, D. C.
In the Matter of

BEAUMONT BROADCASTING CORPORATION

(KFDM),
BEAU -mom; TEx.

Request to classify Station KFDM as
a class III-A station.

Fitz No. B3-ML-927

Decided February 11, 1941

DECISION AND ORDER

The Beaumont Broadcasting Corporation requested the Commis-
sion to add "class III-A" to the license of Station KFDM, submit-
ting this request in the form of an application for modification of
license.

No provision is made either in the Commission's rules or in the
authorizations which it issues for specifying in a license a classifica-
tion such as is here requested. The classification of standard broad-
cast stations, as stated in the decision and order entered this day in
the matter of a petition of Miami Broadcasting Co. to classify Sta-
tion WQAM as a class III-A station, is a matter merely of admin-
istrative convenience. Such classifications are not a part of any
license and are not a source of any right in the licensees. Addition
of "class III-A" to the license of Station KFDM would have no
effect whatsoever on the rights and privileges, of the licensee. No
modification of license terms is therefdre in fact requested. The
Commission finds that the "application" is out of order, and therefore,
it is ordered, this 11th day of February 1941, that the same be, and it
is hereby, dismissed.

8 F. C. O.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WAsnusTaTox, D. C.
In the Matter of

HAWAIIAN BROADCASTING SYSTEM, LTD., ,Frux Na. B-P-2978.
HONOLULU, T. H.

For Construction Permit.

February 25, 1941

MEMORANDUM DECISION

This is an application filed by Hawaiian Broadcasting System, Ltd.,
for a construction permit to erect a new standard broadcast station at
Honolulu, to operate on 1310 kilocycles, 250 watts, unlimited time.
No network affiliation is contemplated.

At the present time there are four radiobroadcast stations located
in the Hawaiian Islands : Station KTOH at Lihue on the Island of
Kauai, 100 miles north of Honolulu; Station KHBC, licensed to this
applicant, at Hilo on the Island of Hawaii, approximately 200 miles
south of Honolulu; and Station KGU and Station KGMB both in
Hondulu, the latter of which is awned by the applizant. Both of the
Honolulu stations are network affiliates,

Unofficial 1940 figures for the island of Oahu on which Honolulu
is located show a population of 247,703, more than half of the popu-
lation of the Territory of Hawaii (423,330) being concentrated on this
island. The figures for 1980 (1940 figures not available) reveal that
the Territory's population in terms of racial origin was made up at
that time as follows:

37.9 percent Japanese.
13.7 t Hawaiian, Caucasian -Hawaiian, and Asiatic -Ha-

waiian.
21.8 percent Caucasian (of which 9.6 percent are Portuguese,

Puerto Rican, and Spanish).
26.6 percent other mew.

Large numbers of these do not speak the English language and the
applicant proposes to serve them through programs in the languages

1 Petition for rehearing and petition for recall of construction permit and stay order
filed by Marion A, Mulrony and Advertiser Publishing Co., Ltd. OIGT1), granted on April
29, 1941. Memorandum Decision of February 25, 1941, set aside and application of
Hawaiian Broadcasting System designated for hearing.

.Application dismissed without prejudice on September 28, 1942.
8 F. 0.O.
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which they understand. It plans to emphasize Americanism and
democratic principles and will give special attention to programs
produced in cooperation with civic societies, and particularly with the
University of Hawaii, stressing the history and traditions of the
American people and American culture. All of the officers and
directors of the applicant are native-born American citizens.

The United States maintains on the island of Oahu one of its
largest military and naval establishments.

The Commission has been greatly concerned with the problem of
the concentration of control of radio facilities and it has been loath
to grant applications which might tend to result in an excessive con-
centration in any locality in the hands of one group. In view, how-
ever, of the unique situation in the Territory of Hawaii and taking
into account this country's large military establishment there and
the present condition of world affairs when so many influences are
competing for the allegiance of our foreign -born residents, it has been
decided to grant the instant application. It is true that such foreign -
language programs as those proposed have been regularly presented
by existing stations, bit in view . of the sizeable population to be
served, the relatively limited service now available, and the absence
of a non -network station in Honolulu, it is concluded that this new
facility should be authorized in order to provide an increased oppor-
tunity for a better over-all service to all the diverse groups in this
area. There are no other applications pending from Hawaii.

The application is granted subject to the condition that in any
authorization to operate after March 29, 1941, the Commission may
specify the frequency 1.340 lthocycles in lieu of the -frequency 1310,
kilocycles.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of 1
C. T. SHERER Co., INC., Fru No. B1 -P-2963
WORCESTER, MASS.,

For Construction Permit.

Decided February 26, 1941

DECISION AND ORDER ON PETITION FOR REHEARING

. This is a petition for rehearing filed January 6, 1941, by Worcester
Broadcasting, Inc., Worcester, Mass., and is directed against the
action of the Commission December 1fi, 1940, granting without hear-
ing the application of C. T. Sherer Co., Inc., Worcester, Mass., for
construction permit (B1 -P-2963) to erect a new radiobroadcast sta-
tion at that place, to operate on the frequency 1200 kilocycles with a
power output of 250 watts, unlimited time, with three 100 -watt ampli-
fier stations to be located near Auburn, Whitinsvine, and Marlborough,
Mass., and designating for hearing the application of Worcester
Broadcasting, Inc., Worcester, for construction permit (B1 -P-
2929) to erect a new radiobroadcast station at that place for the use
of the same facilitiesaS those requested by the Sherer appliaatiOn,
with' two amplifier Stations' to be loCated near Whitinsville and
MarlibOrkell; Mass.

On October 20, 1938, C. T. Sherer Co., Inc., made application for
Construction permit (BI -P--2266) tO erect a new radiobroadcast
station at Worcester, Mass., to operate unlimited time on the fre-
quency 1200 kilocyCleS With 'aVytinte power of 250 watts, nighttime
poWte of100°Vtti. 'tfits:applicition was heard before an examiner

he Ali ,on July 14 and 24, and September 19, 1939. Pro-
pOSed Finigs, Of Fact and Conclusions of the Commission were filed
March 15; 1946; -Wherein the Conimissicaa concluded that the limited
service to be rendered by the proposed station would not constitute
a. satisfactory use -offacilities requested. On May 16, 1940, the
'Commission issued its final 'order adopting its proposed findings and
cancinsiOnS issued karch 15, 1940, and denied the application "without

`x, Peggviay** robearbig Well by North shore r Bioadeasting Co., Inc. "(WESXh on JanuarY
8,, 1841, dismissed on February 4, 1841.

8 F. C. C.
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prejudice." Thereafter, and on August 23, 1940, the instant appli-
cation (B1-P-2929) was filed by the C. T. Sherer Co., Inc.

On July 5, 1940, Worcester Broadcasting, Inc., Worcester, Mass.,
made application for construction permit (B1-P-2963) to erect a new
broadcast station at that place to use the frequency 1200 kilocycles
with 250 watts power, unlimited time. On August 8, 1940, this appli-
cation was amended so as to specify antenna systems and transmitter
locations and to request booster stations in Marlborough and Whitins-
ville, Mass. On August 23, 1940, this application was again amended
to change site and ground system to be used on the booster station
to be located at Whitinsville, Mass.

The simultaneous use of the frequency 1200 kilocycles at Worces-
ter, Mass. by two applicants would result in intolerable interference
to both and, therefore, these applications are mutually exclusive.
The Commission, on December 17, 1940, upon comparative examina-
tion of the two applications, found that a grant of the Sherer appli-
cation (B1-P-2963) would serve public interest, convenience and
necessity, and therefore, granted the same pursuant to section 309
(a) of the Communications Act of 1934. Since a grant of the Sherer
application (131-P-2963) precluded a grant without hearing of the
Worcester Broadcasting, Inc., application (B1-P-2929), the Corn.-
milon designated the latter application for hearing in accordance
with section 309 (a) of the act.

The petition for rehearing filed January 6, 1941, by Worcester
Broadcasting, Inc., alleges (par. 4) that "petitioner is familiar with
the theory advanced by the Commission in cases of this, character
to,t44,0,4 .that ,the wanting of the Sherer application does not
necessarily ode, the granting of petitioner's application on the
premises that should petitioner show that the granting of its appli-
cation will better serve the pnWic interest than that of the Sherer
Co., the grant to the Sherer Co. ,wilt,be rescinded and petitioner'S
application will be granted"; that "althOugl* under the statute this
reasoning may be legally correct, it certainly does not serve the ends
of justice"; that (par. 5) "in view of the facts that its application
was on file nearly 2 months before the Saerer application and all
facts necessary to support a grant of its application were. before the
Commission even before the Sherer eriplation was filed, it has been
diligent in the PresentatiOn of its 0141 is entitled to at
least make a comparative showing milli the Sheila; applicant at a
public hearing to (Uteri:nine which application shnnIcihe granted";
that (par. 6) "petitioner Will attempt to Shoivl ani;i4:4ther '
if a comparative hearing is granted, that there is a'ation'e.aenti At
among small WorceSter maarclanta-U-the ,Atteeetrthat iateenee the

8 r. C. 0.
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Sherer Co. operates a department store in Worcester, the mer-
chants are very fearful of having this medium of advertising placed
in its hands, due to the fact that they believe such a medium
would not be used in their best interests, and that such a medium
would give the Sherer Co. an unfair business advantage"; that no
evidence of this type was before the Commission at the time the
Sherer application was granted, and that such evidence is important
to show whether the granting of the Sherer application will serve
the public interest; that (par. 7) "it is obvious from a perusal of
the Sherer application that the station at Worcester is requested not
for the purpose of serving the public interest or for any philan-
thropic act on the part of the Sherer Co., but * * * to provide
an opportunity to invest the funds of the R. C. Taylor Trust in a
profitable enterprise, and * * * to advance the interests of the
Sherer Company's department store." Petitioner alleges further
(par. 8) that "because of the radio experience of the stockholders of
the Worcester Broadcasting, Inc., which is fully set out in petition-
er's application, the proposed station will broadcast the best avail-
able ,programs, and the station's continued operation in the public
interest will be assured. Further, because of the fact that petitioner
or its stockholders are not engaged in commercial pursuits in Wor-
cester, the objections of the smaller merchants to the Sherer station
will be overcome." Petitioner prays that the Commission reconsider
its action of December 17, 1940, in granting the application of
C. T. Sherer Co. and designate that application for hearing along
with petitioner's application.

The opposition of C. T. Sherer Co., Inc., was filed on January
16490.

A comparison of the essentifd facts taken from the two applica-
tions is as follows:
. 1. Coneaming legal gualifieatiew of the applicaats.-C. T. Sherer
Co., Inc., is a Massachusetts corporation and has authority under its
charter to engage in the business of radiobroadcasting. AU of its
officers and directors are cituerts of the United States and five of
thelisteffieersaintl a of of that company are residents of Wor-
cester,"

Worcester Broadens:king, Inc.,, is a Maryland corporation. Its
charter provides for the construction and maintenance of a. radio!
broadcast station. AU of the officers and directors of Worcester
Broadcasting, Inc., are citizens of the United States, but none of
them have ever lived in Worcester, Mass.

°.2...oneernistg the *material quali#eations of the applicants.-Sherer
Ock.. Ina, is the owner and -operator of a department store bearing

&P. 010.
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the same name located in Worcester, Mass. The corporation is au-
thorized to issue 1,500 shares of preferred stock (no voting power)
with par value of $100 per share, and 5,000 shares of stock (sole
voting power) with no par value. 1,470 shares of the preferred
stock and all of the common stock have been issued. All of the
stock is held by three trustees for the benefit of the R. C. Taylor
Trust. The balance sheet of the C. T. Sherer Co. as of April 30,
1940, shows a total net worth of $364,394.91, including cash in the
amount of $31,610.44. In addition to this, it is stated in the applica-
tion that the R. C. Taylor Trust has set aside 4,857 shares of the
common stock of the Worcester County Trust Co., which has a cur-
rent market value of $78,926.00 for the purpose of financing the
radiobroadcast station. The total cost of construction of the pro-
posed station is estimated at $53,505.00 and the total monthly cost of
operation is estimated at $4,426.95.

Worcester Broadcasting, Inc., submitted with its application a bal-
ance sheet as of July 2, 1940, which shows assets consisting of cash
in the amount of $24,900 from the sale of 249 shares of capital stock,
all of which have been issued, and no liabilities, and the Maryland
Trust Co. of Baltimore, Md., has agreed to grant this applicant loans
up to $10,000. The cost of the equipment, exclusive of land and
buildings, is estimated by the applicant as $24,319.00. The estimated
monthly cost of operation is $2,592.00.

3. Concerning technical qualifications of the applicants.-All of
the officers and directors of the C. T. Sherer Co., Inc., have had years
of general business experience. This applicant proposes to employ
4 competent staff, qualified through training and experience.

All of the officers and directors of Worcester Broadcasting, Inc.,
are experienced in the business of radiobroadcasting. Its president,
Mr. Easton C. Woodley, has been engaged in the :business of radio-
broadcaqting for abort St, yearS;. its vice president, Mr. Joseph Katz,
has been president of an advertising agency- for 25 years; its secretary-
treasurer, Mr. G. Bennet Larson, has been connected with radiobroad-
cast stations in various capacities since 1926.,

4. Concerning the co -age th.e *reSpetetiVe applicant8.-Neither
applicant can serve the entire city of Worcester. Each station operat-
ing as proposed, howeverrivould rnd& interference-dree service in
the daytime in excess of 85. percent-and'at nieit in excess of 75 per-
cent of the population of the Worcester metro'politan district. The
Sherer applicant would serve approximately 292,000 persons in the
daytime and approximately 233p00 persons at night iiithe Worcester
area. The Worcester applicant would serve approxicteately 286,226
persons in the daytime and approximately,234;505,,persons at bight

gl`.
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It does not appear from the petition for rehearing or the opposition
that any of the facts set forth in the applications of C. T. Sherer Co.,
Inc., for construction permit (B1-P-2963) or Worcester Broadcast-
ing, Inc., for a construction permit (B1-P-2929) have changed since
the grant of the Sherer application December 17, 1940, and no new or
additional facts are given in the petition for rehearing.

From the foregoing comparison we think it clear that the Sherer
application is the superior of the two, first : because most of the offi-
cers and directors of the Sherer Company are lifelong residents of
Worcester, familiar with local conditions there, whereas none of the
officers and directors of Worcester Broadcasting, Inc., have ever lived
in Worcester, and it does not appear that any of them is familiar with
its local conditions; second, because the Sherer application proposes
to spend a much larger sum in the construction and operation of the
station than does the Worcester applicant, and thus to provide a
better service in the public interest.

Petitioner does not deny that the Commission has legal authority,
upon simultaneous consideration of two conflicting applications, to
grant one and to designate the other for hearing. It contends, how-
ever, that such action does not serve the ends of justice. We are com-
pelled to disagree with petitioner for the reason that such action
permits the Commission to provide service without delay to a com-
munity which otherwise would not have such service, while at the
same time petitioner's rights are protected. Before its application
can be denied, petitioner must be afforded an opportunity to be heard
on any grounds which the Commission may have for denying the
application. If the only 1151gis for denying petitioner's application
is the superiority of the service rendered or proposed by the C. T.
Sherer Co, petitioner will have ample opportunity to show that its
operation as proposed will better serve the public interest than will
the grant of the Sherer application as authorized by the grant of
December 17, 1940. Such grant does not preclude the Commission,
at a later date, from taking any action which it may find will serve
the public interest (In re Application of Evangelical Lutheran Synod
of Minovri, Ohio, and other States, ETU 0 , St. Louis, 11.1o., for modi-
fication of license decided June 25, 1940, 8 F. C. C. 118).

With respect to petitioner's contentions that its application should
be preferred to that of the Sherer application (1) because the Sherer
Company is the owner of a department store in Worcester and the
smaller merchants of Worcester are fearful that the Sherer Company
would have an unfair business advantage and would not use the sta-
tion in their best interests and (2) that "it is obvious from a perusal

8 F. 0. C.
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of the Sherer application that the station in Worcester is requested
not for the purpose of serving the public interest" but "to provide an
opportunity to invest the funds of the R. C. Taylor Trust in a profit-
able enterprise," petitioner sets forth no supporting facts. Such un-
supported allegations are insufficient to overcome the sworn state-
ments in the Sherer application that the direct objects of the Sherer
proposal are to provide the people of Worcester and environs a public
service consisting of programs primarily of local origin and interest.

In view of the foregoing, we are of the opinion that the petition
for rehearing must be denied.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGIUN, D. C.

In the Matter of
THE SOUTH BEND Taremm,

FILE No. B4-P-900SOUTH BEND, IND.
Application for Construction Permit.

February 26, 1941

MEMORANDUM OPINION

BY THE COMMISSION (COMDIISSIONER THOXPSON NOT PRESENT) :

The South Bend Tribune, applicant herein, is a corporation organ-
ized under the laws of the State of Indiana. Its principal place of
business is South Bend, Incl., where it is engaged in the publication
of a daily newspaper, the Tribune, and in the operation of two broad-
cast stations, WSBT and WFAM.

The applicant is licensed to operate Station WSBT on the fre-
quency 1360 kilocycles with 500 watts power, sharing time with Sta-
tion WOES, Chicago, Ill., and to operate Station WFAM on the
frequency PO4,1214gt4s wit 09,..Matts ,power, sharing tuns with Sta'-'
tion WW A F1, pa And.-, ikne operating schedules arranged
under the licenses o :applicant's two stations do not permit operation
of both stations at the same time, but do permit the maintenance of
a continuous service through operation of the stations in such monuer
that their services supplement each other.

In this applicatke, as amended, the applicant applied fora con-
struction permit to make changes in the equipment `of Station WSBT
to change transmitter site, and to pto, 3/1 a directional antenna, for
operation f the station gab. MIAled tl* on the frequency 930 kilo-
cyp aft!, power.;

of the application, as submitted, would give the ap-
plicant at thoi* to operate both a full-time regional station of 500
watts power, and a part-time local station in the same community.

Prior to the amendment of this application to request authority for
the operation of Station WSBT full time on the frequency 930 kilo-
cycles, it was considered on the basis of a request for full-time opera -
09 on the frequency 1010kilocycles. In an opinion issued February

1949, ,denying the application as then presented, the Commission
expresser reluctance to grant "new or additional facilities to one
now ,operating a radiobroadcast station in the area proposed to be

8`.C.C.
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served." Reference was made in this connection to the decision en-
tered in the matter of the application of the Louisville Times Co.
(5 F. C. C. 554) in which the Commission in denying a request for
authority to construct a second station in the same community where
applicant operated a station, stated that an element of particular
importance in the consideration of the case was the furtherance of
competition in program services to the end that the best service be
made available. The opinion of February 6, 1939, also contains a
reference to the application of Cornbelt Broadcasting Corporation
(6 F. C. C. 282) in which the Commission held that the granting
of the application would not have the effect of establishing or aug-
menting competitive conditions, and that under such circumstances a.
grant should not be made. See also 1VSMB, Inc., 5 F. C. C. 55;
Port Huron Broadcasting Co., 5 F. C. C. 177; Genessee Radio Cor-
poration, 5 F. C. C. 183; The Journal Co., 5 F. C. C. 201; The Kansas
City Star Co., 5 F. C. C. 500; The Colonial Network, Inc., 5 F. C. C.
654; El Paso Broadcasting Co., 6 F. C. C. 86; and King-Trendle
Broadcasting Corporation, 6 F. C. C. 790.

This application presented an even less desirable proposal than
did the original application denied February 6; 1939, insofar as the
element of competition is concerned. When the original applica-
tion was considered, applicant published one of two newspapers in
the community. When this application was considered, the appli-
cant was -without a local newspaper competitor. The granting of
the authority requested in the amended application would not add to
or augment competition between media for dissemination of intelli-
gence, or add to competition between radio program services.

'However, the Commission was satisfied that 'the public interest,
convenience, and necessity would be served by granting the appli-
cant the authority necessary to establish one full-time station
(WSBT) so that residents of applicant's community might receive a
full-time broadcast service from a single station without interrup-
tion. We concluded that it would be desirable to make this improve-
r-tient possible.  RoWever, We Ctiricluded that' it would 'not be in the
public, nterest, in this case ,to grant authority which would permit
operiitioti 'Of same comMunity at the same time
by the sole newspaper'interesta' in sthe'coniiminity:' Operations under
such circumstances would not be condnciim competition. Accord=
ingly this application was, on October 1, 1940, granted upon' condi-
tion that the permittee, prior to the issuance of: a license for the
operation of Station WSBT, in accordance with the terms of the

' .11 should satisfy the Coixptission that it has faiVestect itself of
'''fl} interest, dired th in di South

1?4
' 8 F, C. c.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D. C.

In the Matter of
TELEGRAPH HERALD (KDTH),
DUBUQUE, IowA.

For Modification of Construction Permit.

File No. B4 -MP -1096.

Decided March 25, 1941

DECISION AND ORDER ON RurrriON FOR REHEARING

The Commission has before it a new petition for rehearing filed
January 27, 1941, by Sanders Bros. Radio Station (WKBB), Du-
buque, Iowa, directed against the Commission's action January 7,
1941, granting without hearing the application of Telegraph Herald
(KDTH), Dubuque, Iowa, for modification of construction permit
(B4 -MP-1096), seeking approval of transmitter site and directional
antenna, and to extend the date for commencement of construction
from August 22, 1940, to 60 days after the grant of the application
(i. e., 60 days after January 7, 1941), and to extend the completion
date from February 21, 1941, to 60 days 'after completion of con-
struction (i. e., 60' days after°'March 8, 1941). The above -entitled
application " (B4-MP4096) was filed by Telegraph Herald in ful-
fillment of the condition of the authorization of September 4, 1940,
granting its application for modification of construction permit
(B4 -MP -1028) filed July 17, 1940, requesting increase in hours of
operation from daytime only, to unlimited time; on 1340 kilocycles,
with 1 kilowatt of power. The grant of Septeinber 4, 1940, was con-
ditioned upon the sdection of a transmitter site and antenna. which
would meet Cominission 'approVal, the issuance of said authorization
to be withheld pending the filing, by the applicant, and approval of
the sion,- of 'an application for modification of construction
permit specifying the exact transmitter location and antenna system.

Petitioner requests the Commission (1) to reconsider and set aside
its action of January 7, 1941, granting without hearing the above -
entitled application; (2) to enter an order staying said action pend-
ing determination -of the petition for rehearing or until final disposi-
tion of said matter on appeal to the United States Court of Appeals
for the District of Columbia; and (a). to designate the application
for hearing and permit petitioner to participate in said hearing.

8 P. O. P.
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This is the third petition for rehearing filed by petitioner since the
Supreme Court affirmed the Commission's action in authorizing
Telegraph Herald to construct broadcast facilities in Dubuque, Iowa.
Federal Communications Commission v. Sanders Bros. Radio Sta-
tion, 309 U. S. 470.

Before discussing the allegations of the petition for rehearing and
request for stay, it will be helpful to state briefly a history of the
proceedings upon the Telegraph Herald applications.

These proceedings started on January 20, 1936 when Telegraph
Herald applied for a construction permit (B1 -P-960) requesting
the use of the frequency 1340 kilocycles with a power output of 500
watts daytime only. The Commission was unable to determine from
an examination of this application that a grant would serve public
interest, convenience, and necessity, and therefore designated the same
for public hearing. At the time this Telegraph Herald application
was designated for hearing, Sanders Bros. Radio Station (WKBB)
had an application pending before the Commission for construction
permit to move the transmitter and principal studios of Station
WKBB (then operating in East Dubuque, Ill.), to Dubuque, Iowa,
to operate on the frequency 1500 kilocycles, with a power output of
100 watts night, 250 watts day, unlimited time. No question of
electrical interference between Station WKBB and the proposed
Telegraph Herald station was involved, as the frequencies assigned
to Station WKBB and that requested by Telegraph Herald were
adequately separated to permit simultaneous operation.i Sanders
Bros. Radio Station (WKBB) petitioned the Commission to inter-
vene in the hearing on the original Telegraph Herald application,
alleging that Station WKBB derived its revenue principally from the
city of Dubuque, Iowa; that there was insufficient advertising reve-
nue available in Dubuque, Iowa, to support an additional broadcast
station; and that a grant of the Telegraph Herald application would
seriously impair the type of service rendered by its Station WKBB.
The petition to intervene was granted, and on September 14-16,
1936, aocsappleWated hearing was held on the application of Telegraph
Herald far .e.qogkriWtion permit to erect a new radiobroadcast station
at Dubuque, Iowa, an& en VIP

.
of Sanders Bros. Radio

Station (W.K_BB) foreonsrnetion.perm* to, move Station WKBB
from East Dubuque, to 3Dubuque, Iowa.

On July 2,1937, effective juiy 27,1937, the Commission granted both
applications.2 Among other findings with regard to th, 'Telegraph

1Station WKBB is now assigned the Use a the frequency 1506 i e 2eizi watts
power, unlimited time. There is still no question of eleetrisielintegfeienee o 'red in this
proceeding.

141F.C.C.892. , 7' .trft
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Herald application, the Commission found that Telegraph Herald was
financially qualified, and this finding was based upon a showing of net
worth of Telegraph Herald in excess of $840,000,3 approximate cost of
equipment $25,000, and estimated monthly operating expense esti-
mated of $2,000.4 A resolution adopted by the Board of Directors of
Telegraph Herald authorized its treasurer and president "to spend
such sums as may be found necessary and advisable for the proper
construction and operation of the proposed station."5

On August 10, 1937, Sanders Bros. filed a petition for rehearing
pursuant to section 405 of the Communications Act of 1934, directed
against the grant of the Telegraph Herald application. Among other
allegations, not material here, the petition alleged that the Commis-
sion had not made a finding of need for an additional broadcast station
in Dubuque, and that there was no substantial evidence in the record
upon which such a finding could be based; and that there was no evi-
dence of any substantial character upon which a finding could be based
that there was sufficient commercial support for a second radio station
in Dubuque, Iowa. This petition was denied by the Commission De-
cember 8, 1937.

Thereupon, on December 14, 1937, Sanders Bros. appealed to the
United States Court of Appeals for the District of Columbia. On
January 23, 1939, the United States Court of Appeals for the District
of Columbia held that appellant's reasons for appeal presented an
issue of "economic injury to an existing station through the establish-
ment of an additional station" and that the Commission erred in not
making a finding on that issue.3 The Supreme Court, on March 25,
1940 (rehearing denied, April 22, 1940) reversed the judgment of the
Court of Appeals, and affirmed the action of the Commission in making
the grant to Telegraph Heraid.7 The Supreme Court held that "re-
sulting economic injury to a rival station is not in and of itself, and
apart from considerations of public convenience, interest, or necessity,
an element that the petitioner (Commission) must weigh, and as to
which it must make findings in passing on an application for a broad -
ca &i *risor, The Supreme 'Court pointed out that the ability of
,t404tengoettgoarttAer tIte....best practicable service to the community
reached biy broadcasts was an important element of public interest
and convenience; consequently, the Act contemplates inquiry by the
Commission inter alia into an applicant's financial qualifications to

*On May 25, 1940, Telegraph Herald filed an application for modification of construction
permit to which was attached a balance sheet of Telegraph Herald as of April 30, 1940.
According to this balance sheet, the net worth of Telegraph Herald as of that date was
IF604,1.11.25.

'4 4 F. (,C. 894, 395.
savegrap/cHerald exhibit No. 2.(td) 321.
7 309 IL S. 470.
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operate the proposed station in order that such ability may be assured.
2 he Supreme Court said: "Plainly, it is not the purpose of the Act to
protect a licensee against competition, but to protect the public" and
that "Congress intended to leave competition in the business of broad-
casting where it found it, to permit a licensee who was not interfering
electrically with other broadcasters to survive or succumb according
to his ability to make his programs attractive to the public." The
Supreme Court held, further, that :

Examination of the Endings and the grounds of decision set forth by the
Commission discloses that the findings were sufficient to comply with the
requirements of the Act in respect of the public interest, convenience or necessity
involved in the issue of the permit.

On May 9, 1940, the mandate of the Supreme Court of the United
States was filed in the United States Court of Appeals for the District
of Columbia, and on May 10, 1940, that Court vacated its judgment
of January 23, 1939, reversing the Commission, and entered its order
in conformity with the opinion and judgment of the Supreme Court
affirming the decision of the Commission of July 2, 1937, effective
July 27, 1937.

On May 13, 1940, Sanders Bros. filed with the Commission a "Pe-
tition for Reconsideration and Further Hearing," directed against
the action of the Commission July 2, 1937, effective July 27, 1937,
granting the application of Telegraph Herald for a construction per-
mit to erect a new radio -broadcast station at Dubuque, Iowa, to op-
erate with the frequency 1340 kilocycles, with power output of 500
watts, daytime only. The request for further hearing was based upon
the ground that the record contained false statements and misrepre-
sentations by Telegraph Herald as to its advertising commitments
and that the Commission should reconsider the Telegraph Herald
application in the light of changed conditions.

On June 5, 1940, Telegraph Herald filed an opposition to the pe-
tition for reconsideration and further hearing, and moved to
cligreiss, or deny the same. The opposition denied that any false
Statements or misrepresentations were made by any Telegraph Herald
witness- and pointed out that the Commission had full knowledge
of present conditions, that there were no'okanges in conditions which
justified a further hearing and that the CoroMission was without
jurisdiction to entertain the petition since the decision against which
it was directed had been made more than 3 years AO ; that in
any event Sanders Bros. had exhausted its:remedies before the Com-
mission and the Courts under sections 405 and 402 (b). of the CoMT
munieations Act of 1934 by its petition for rehearing filed August 10,
1937, and by its appeal to the United Statei Court of Appeals for the
District of Columbia.

C:Cf.
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Upon consideration of the Sanders Bros.' petition for reconsidera-
tion and further hearing and the Telegraph Herald opposition thereto,
the Commission, on June 18, 1940, dismissed the petition.

On July 17, 1940, Telegraph Herald (KDTH) filed an application
for modification of construction permit to increase power output from
.500 watts to 1 kilowatt, hours of operation from daytime only, to
unlimited time, on the frequency 1340 kilocycles using a directional
antenna at night (B4 -MP -1028), which was granted on September
4, 1940. This grant, as we have already pointed out, was conditioned
upon the filing by Telegraph Herald, and approval by the Com-
mission, of an application for modification of construction permit
specifying exact transmitter site and antenna.

On September 24, 1940, Sanders Bros. Radio Station (WKBB) filed
a petition for rehearing directed against the action of the Commis-
sion September 4, 1940, granting the Telegraph Herald (KDTH)
application for modification of construction permit (B4 -MP -1028).
That petition was based primarily upon the following allegation :

The granting of the Telegraph Herald application will adversely affect the
public interest in that because of the competitive situation either (a) petitioner's
station and the proposed Telegraph Herald station will both go under, thus
leaving the listening public without adequate service, or (b) petitioner's station
and the proposed Telegraph Herald station will both be compelled to render
inadequate service, or (c) one of the two stations will go under with the public
receiving inadequate service from each during the period they both continued
in operation.

On December 5, 1940, the Commission denied Sanders Bros' peti-
tion for rehearing, and on December 9, 1940, issued its written decision
and order in which it pointed out that Sanders Bros.' primary con-
tention was "that the granting of the Telegraph Herald application
will adversely affect the public interest because of the competitive
situation." The Commission held that this contention was without
merit since it was based upon a misapprehension of the Commission's
duty under the Communications Act to consider the effect of com-
petition upon. an existing licensee, and pointed out that under the
Conaralgilti 46 4 Adtplid taider: the- Supreme Court's decision in the
igiia77"6*,91*iiiiee is not' entitled to be protected against com-
petition. 'ThrqUestion of competition may be important where the
financial qualification of an applicant depends upon his ability to
compete for business with an existing licensee, for then the question
of the effect of competition on the applicant is an important fact to be
b)nsidered by the Commission in determining whether the applicant is
financially qualified to operate the station. The decision pointed out,
hoWever, that the Commission had found both upon consideration of
the original application and the instant one. that Telegraph Herald is

8'F. C. C.
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financially qualified to construct and operate Station KDTH, and that
the petitioner at no time set forth any facts to indicate the contrary.

With respect to the remaining allegations in this petition for re-
hearing, the Commission said :

We have examined petitioner's remaining allegations and find them without
merit. They are either related to its primary allegation, or have been con-
sidered by this Commission before, or are entirely without substance. We are,
therefore, of the opinion that the petition for rehearing should be denied.

On December 27, 1940, Sanders Bros. appealed to the United States
Court of Appeals for the District of Columbia from the decision of
the Commission of September 4, 1940, granting the modified con-
struction permit to Telegraph Herald and requested an order staying
such decision "pending determination of this appeal or until further
order of the Court." On February 19, 1941, the Court, without
opinion, denied the petition for stay.

On January 7, 1941, the Commission granted the instant applica-
tion of Telegraph Herald (KDTH) for modification of construction
permit (B4-MP-1096), seeking approval of transmitter site and di-
rectional antenna and to extend commencement and completion dates
for construction of the station, pursuant to the Commission's action
of September 4, 1940.

The instant petition for rehearing, 'directed against the action of
the Commission January 7, 1941, granting the above -entitled appli-
cation for modification of construction permit (B4-MP-1096) is
based upon the same allegations as was the petition for rehearing of
September 24, 1940. We have already passed upon and rejected
those allegations in our written decision and order of December 5,
1940, denying the Sanders Bros.' petition for rehearing of September
24, 1940.

We think, therefore, this petition for rehearing must be denied
insofar as it requests us to reconsider and set aside our action of
January 7, 1941, to designate the application for hearing, and permit
petitioner to participate therein.

-Insofar as petitioner requests us, to enter an -order' staying our ac-
tion "pending, determination of this petition for rehearing or until
final decision of stukt matter on appeal to the United States Court of
Appeals for the District of Colurabla," in view of the fact that for
nearly 4 years the people of Dubuque, Iowa, have been deprived of the
additional radio facilities to which they are entitled under our de-
cision of July 2,1937, and the opinion of the Supreme Court sustain-
ing this decision, we are convinced that public interest will not be
served by a further delay in the construction and epsration of the
Telegraph Herald station.

8 F. C. G.
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It is obvious that petitioner is really objecting to the grant of the
original construction permit to erect a new radiobroadcast station
in Dubuque, Iowa, rather than the grant of the instant application
for construction permit. In other words, petitioner wants us to set
aside any order looking towards the operation of any station in
Dubuque, Iowa, whatever the character of the authorization may be.
This issue was disposed of by the Supreme Court's affirmance of our
decision in the first Sanders ease.

Singularly enough, Sanders Bros. Radio Station (WKBB) did not
ask for a stay of our action of September 4, 1940, granting the Tele-
graph Herald (BDTH) application for modification of construction
permit (B4-MP-1028) which is the action it really wishes stayed,
but waited nearly 5 months thereafter before asking us for such a
stay.

Moreover, we are given no sufficient reason for a grant of the relief
requested. The basis for petitioner's request for a stay of the action
of which it complains is that unless the decision of January 7, 1941,
granting the application of Telegraph Herald (BI-MP-1096) is
stayed, petitioner and the listening public will suffer serious and ir-
reparable injury. According to the petitioner, Telegraph Herald
will commence operation of its proposed station and, because of com-
petitive conditions in Dubuque, Iowa, this might eventually cause in-
adequate radiobroadcast service by both stations to the listening public.
Appellant's investment in Station WSBB and its ability to render
service in the public interest would, therefore, be seriously impaired.
But petitioner does not allege any facts to indicate any reasonable like-
lihood that such will be the effect of the Commission's action. The
Commission cannot assume this consequence, especially since it has
been. the Commission's experience that the addition of a competitive
station in a community does not bring about the disastrous results
predicted by petitioner. On the contrary, as a general matter, com-
petition usually stimulates advertising. This is so because, as the
Commission has frequently stated, competition in radio broadcasting
means, insofar as listeners in a particular community are concerned, a
-wider choice of programs. A heightened listener interest may very
well result in a greater amount of advertising expenditures because of
increased listener hours resulting in increased revenues for both sta-
tions. Petitioner would have us assume that contrary results are in-
evitable in Dubuque without presenting any facts whatever to sup-
port its prognostications. In the light of the long period of delay
which this matter has already entailed, we do not deem that it would be
consonant with justice to the parties involved or the interests of the

8 P. C. C.
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listening public in Dubuque to use our processes to accomplish a fur-
ther delay in the institution of the proposed radiobroadcast service.

Accordingly, it is ordered that the petition for rehearing filed by
Sanders Bros. Radio Station January 27, 1941, be, and it is hereby,
denied, and the request that we enter an order staying our action of
January 7, 1941, granting without hearing the above -entitled applica-
tion "until final decision of said matter on appeal to the United States
Court of Appeals for the District of Columbia," be, and it is hereby
denied.

8 F. C. C.
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December 5, 1940

W. Theodore Pierson and Andrew G. Haley, Washington, D. C., on
behalf of the applicant; George 0. Sutton and Arthur H. Schroeder
on behalf of Berks Broadcasting Co., Intervener.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. These proceedings arose upon the application of Matheson Radio
Co., Inc., licensee of radiobroadcast Station WHDH, Boston, Mass.,
for a permit to increase the power of Station WHDH from 1 to 5
kilowatts and hours of operation from daytime and until sunset at
Denver, Colo., to unlimited time, with directional antenna at night.
The application was designated for hearing by the CommiRgion, on
January 3, 1939, and afterwards upon further consideration was
scheduled for hearing pursuant to a hearing notice dated September
2, 1939. On September 15, 1939, the petition of Berks Broadcasting
Co. ( VVEEU) to intervene in the hearing was granted. On September
29, 1939, a petition to intervene, filed by National Broadcasting Co.

Petition for rehearing filed by National Broadcasting Co., Inc. (110A) on April 25, 1941,
denied on May 20, 1941. See decision and order on petition for rehearing, S F. C. C. 411.

Petition for reconsideration and request for rnn516..etion of order filed on April 26, 1941,
by Berks Broadcasting CO, (WHEIJ),,denhAd 2%,1041. ,See decision and order on
petition for reconsideration and newest *nrodifteation of order, 8 F. C. C. 427.

Petition for rehenringfilor on April28, I'941; by Hide C. Anthony, Inc. (01) ; National
Life and 4eeklent bienranceUo. TWSM) ; WON, Inc. (WON) ; Atlantic Journal Co. (WSB) ;
WJB, The Goodwill Station (WZR) ; Carter Publications, Inc. (WBAP) ; Louisville Times
Co. (WELA,S) ; Loyola, University (WWL) ; Agricultural Broadcasting Co. (WLS) ; Central
Broadcasting Co. (WHO) ; and Stromberg-Carlson Telephone Manufacturing Co. (WHAM) ;
dismissed on May 20, 1941. See Order on Petition for Rehearing, 8 F. C. C. 429.

Petition for stay during appeal flied by National Broadcasting Co., Inc., denied on June
12, 1941. See Decision and Order on Petition for Stay During Appeal, 8 P. C. C. 430.

Appeal filed by National Broadcasting Co., Inc. (ICOA), in the United States Court of
Appeals for the District of Columbia on June 7, 1941. Petition for stay order filed by
BOA on June 17, 1941.

OP September 12, 1942, the United -States Court of Appeals for the District of Columbia
reversed and remanded.for further proceedings before the Commission.

On January 18, 1943, the Supreme Court of the United States granted certiorari and
on May,IZ 1948, the case was decided. The lower court, which reversed the Commission,
was stained.

8 F. 0.
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as licensee of Station SOA, and a similar petition, filed by Columbia
Broadcasting System, Inc., as licensee of Station WABC, were de-
nied. On October 6, a petition of the Northern Corporation
(WMEX) to intervene was denied. On October 10, 1939, the Com-
mission denied a petition of National Broadcasting Co., Inc. (KOA),
requesting review of the action of September 29, 1939, denying its
petition to intervene. The hearing of the matter was continued
indefinitely by the Commission by order dated October 12, 1939, but
thereafter, on October 29, 1939, the case was again scheduled for
hearing. An amended notice of hearing was issued December 2,
1939. On December 6, 1939, a petition and supplemental petition
to intervene, filed by the licensees of 13 broadcast stations, referred
to therein as the "clear channel group," a motion to dismiss the
application or eliminate certain issues of the hearing notice, filed
by the same group of licensees, and a motion to dismiss the applica-
tion filed by the National Broadcasting Co., Inc., as licensee of KOA,
were dismissed. A hearing was held on the application January 29
and 30, 1940, before an officer designated by the Commission to
conduct the proceedings. Proposed findings and motions to strike
the intervention and the testimony of Berks Broadcasting Co.
'MEW) were filed by applicant March 15, 1940. The intervener
filed proposed findings March 15, 1940, and on March 28, 1940, filed
an answer to applicant's motion to strike the intervention of Berks
Broadcasting Co. and the testimony adduced by the latter.

2:. The amended notice of hearing upon the application, issued by
the Commission December 2, 1939, contains the following statement
of matters to be determined

(1) TO 'determine whether or not the Commission's rules governing standard
broadcast stations, particularly sections 3.22 and 3.25 (part 3) properly inter-
preted Yuld applied preclude the granting of thelpplication ;

(2) To determine the mature, extent, and effect of any interference which
would result should the applicant's proposed station operate simultaneously, with
stations EOA, WRUF, WERU, and. WALDO;

(3) To determine the nature, elotent, and effect or any interference which
would result should 'the applicant's proposed station operate simultaneously
seit vita s, tvatir operating as, proposed in Its pending application (File No.
R3-P-2108).

3. Station which ia located at Ooston, Mass., is licensed
to operate on the frequency 830 kilocycles With 1 kilowatt power with
time of operation restricted to daytime and evening time preceding
sunset at Denver, Colorado.

4. Station KOA, which IS loCated at Denver, 'Colo., i licensed toi
operate on the frequency 830 kilocycles with '50 watts power and
t,limited hours of operation.



Matheson Radio Co., Re. 399

5. The operating assignments of Stations WkWH and KOA, as
provided in the licenses of these stations, comply with the following
provisions of sections 3.22 and 3.25 of the Commission's rules:

SEo. 3.22. Classes and power of standard broadcast stations.-(a) Class I
station.-A "class I station" is a dominant station operating on a clear channel
and designed to render primary and secondary service over an extended area
and at relatively long distances. Its primary service area is free from objec-
tionable interference from other stations on the same and adjacent channels,
and its secondary service area free from interference, except from stations on
the adjacent channel, and from stations on the same channel in accordance with
the channel designation in section 3.25 or in accordance with the "Engineering
Standards of Allocation." The operating power shall be not less than 10 kilo-
watts nor more than 50 kilowatts.

SEC. 3.25. Clear channels; classes I and II. The frequencies in the following
tabulation are designated as clear channels and assigned for use by the classes
of stations as given: (a) To each of the channels below there will be assigned
one class I station and there may be assigned one or more -class II stations oper-
ating limited time or daytime only : 640, 650, 660, 670, 700, 720, 740, '750, 760, 770,
800, 810, 820, 830, 850, 860, 870, 980, 990 1000, 1070, 1090, 1130, 1150, 1170, and
1190 kilocycles. The power of the class I stations on these channels shall not
be less than 50 kilowatts.

6. The applicant requests that Station WHDH be authorized to
operate unlimited hours on the frequency 830 kilocycles asserting
that such operation would tend to accomplish maximum service to the
public, and for that reason would not be inconsistent with the pur-
poses for which rules 3.22 and 3.25 were promulgated. But the Com-
mission finds upon examination of the matter that the issuance of an
authorization as applied for by applicant would not be in accordance
with section 3.25 of its rules. Section 3.25 (a) of the rules limits the
use of the frequency 830 kilocycles to one full-time station of 50
kilowatt power; the applicant proposes to operate its station night-
time simultaneously with the station already s'signed to the fre-
quency.

7. In designating the instant application for hearing, however,
the Commission specified certain issues, designed to provide for ex-
amination of evidence with respect to the nature, extent, and effect
of any 4tertemice migio beer to result from operation
of*tation,WOM inthe manner proposed by applicant. Upon con -
Adoration ,of the evidence material to these issues, it is concluded that
operation, of Station WIAPH nighttime, with directional antenna,
as proposed by applicant, ,would not cause any interference to the
primary service of Sketion TiOA, Denver, Colo., and that such inter-
Isrogtee as the proposed operation of WHDH might reasonably be
weeVed to cause to reception of KO.A. would be limited to receivers
in the eastern half of the United States. Any use which might be
made rot theeignal of KOA in the area where same might be affected

8 Ir. a a
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by proposed operation of WHDH would be dependent upon the char-
acteristics of the individual receiver, the signal intensity available,
and signal to interference ratio involved in each individual case.

8. The operation of WHDH as proposed by applicant would not
cause objectionable interference to Stations WRUF, WEEU or
WABC.

9. The application of Station WRUF, File No. B3-P--2408, which
was pending when this application was designated for hearing has
been withdrawn.

10. The granting of a permit therefor and operation of Station
WHDH as proposed by applicant will enable it to deliver service of
primary signal quality to an area having a population of 3,093,000
or to 621,000 more people than are now included within the primary
service area of the station. The hours of operation of applicant sta-
tion will be extended two and one-half hours during summer months,
and a maximum of five and one-half hours during winter months.
This will provide a new primary service to 94.9 percent of the Boston
metropolitan area, including a population of 2,185,000. In addition
to the aforementioned improvements and extension of service to resi-
dents in the Boston area, there will be an improvement and extension
of service which applicant station now endeavors to render over the
fishing banks situated off the New England coast.

11. Upon examination and consideration of the evidence adduced
with respect to the proposed use of the frequency 830 nighttime at
Boston simultaneously with the present use of the frequency at
Denver, the Commission finds that such operation would permit more
efficient use of the frequency and has concluded to amend its rules by
striking the reference to the frequency 830 kilocycles from subsection
(a) of section 3.25, and by adding the figure 830 immediately follow-
ing the figure 796 in subsection (b) of section 3.25.

CONCLUSIONS

1. The operation of Station WHDH as proposed herein will not
cause interference to the primary service of any station, and any
interference which such operation may reasonably be expected to
cause to Station KOA, Denver, will be limited to interference with
intermittent reception. Upon ,givers Wats& in the easthrn part of
the United States, remote from'the station..

2. The proposed change in the provisions of rule 3.25 And the grant-
ing of the application of Matheson Radio Co., Inc., will permit of
more efficient use of the frequency 830 kilocycles, and serve public
interest, convenience, and necessity.

'8
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3. Applicant's motion to strike the intervention of Berks Broadcast-
ing Co. should be denied, the Commission being of the opinion that
applicant has not presented any reason why the intervention should
not have been allowed in the first instance or any reason. why the
intervener after becoming a party to the proceeding should not be
permitted to continue as such until a final determination is made of
the matter.

December 5, 1940

COMMISSIONERS NORMAN S. CASE AND T. A. M. CRAVEN DISSENT FROM
Tut: PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMIS-
SION, AND BELIEVE THAT THE PROPOSED FINDINGS OF FACT AND CON-
CLUSIONS OF THE COMMISSION SHOULD HAVE READ AS FOLLOWS :

FINDINGS OF FACT

1. These proceedings arose upon the application of Matheson Radio
Co., Inc., licensee of radiobroadcast Station WHDH, Boston, Mass.,
for a permit to increase the power of Station WHDH from 1 to 5.
kilowatts and hours of operation from daytime and until sunset at
Denver, Colo., to unlimited time, with directional antenna at night,
on the frequency 830 kilocycles. The application was designated for
hearing by the Commission on January 3, 1939, and afterwards upon
further consideration was scheduled for hearing pursuant to a hear-
ing notice dated September 2, 1939. On September 15, 1939, the peti-
tion of Berks Broadcasting Co. ( WEEU) to intervene in the hearing
was granted. On September 20, 1939, a petition of National Broad-
casting Co. to intervene as licensee of Station KOA, and a petition
of Columbia Broadcasting System, Inc., to intervene as licensee of
WABC, were denied. On October 6, a petition of the Northern Cor-
poration (WMEX) to intervene was denied. On October 10, 1939,
the Commission denied a petition of National Broadcasting Co., Inc.
(LOA), requesting review of the action of September 29, 1939, deny-
ing its petition to intervene. The hearing of the matter was con-
tinued indefinitely by the Commission by order dated October 12,
1939, htit-thereafter, on October 29,1939, the case was again scheduled
for hearg. Art' amended notice of hearing was issued December
2, 1939. Or December 6, 1939, a petition and supplemental petition
to intervene, filed by the licensees of 13 broadcast stations, referred
to therein as the "clear channel group," a motion to dismiss the ap-
plication or eliminate certain issues of the hearing notice, filed by the
same group of licensees, and a motion to dismiss the application filed
by the National Broadcasting Co., Inc., as licensee of KOA, were
dismissed. A hearing was held on the application January 29 and

aP. QC'
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30, 1940, before an officer designated by the Commission to conduct
the proceedings. Proposed findings and motions to strike the inter-
vention and the testimony of Berks Broadcasting Co. (WEED)
were filed by applicant March 15, 1940. The intervener filed proposed
findings March 15, 1940, and on March 28, 1940, filed an answer to
applicant's motion to strike the intervention of Berks Broadcasting
Co. and the testimony adduced by the latter.

2. The amended notice of hearing upon the application issued by
the Commission December 2, 1939, contains the following statement
of matters to be determined :

(1) To determine whether or not the Commission's Rules Governing Stand-
ard Broadcast Stations, particularly sections 3.22 and 3.25 (part 8) properly
interpreted and applied preclude the granting of the application ;

(2) To determine the nature, extent, and effect of any interference which
would result should the applicant's proposed station operate simultaneously
with stations KOA, WRiTF, WEE17, and WA_BC;

(3) To determine the nature, extent, and effect of any interference which
would result should the applicant's proposed station operate simultaneously
with Station WRIIF operating as proposed in its pending application (File
No. B3 -P-2408).

3. Station WHDH, which is located at Boston, Mass., is licensed
for operation on the frequency 830 kilocycles with 1 kilowatt power
daytime hours and until sunset at Denver, Colo.

4. Station KOA_ is licensed to operate on the frequency 830 kilo-
cycles at Denver, Colo., with 50 kilowatt power and unlimited hours
of operation, and is classified as a class I station under the following
provision of section 3.22 of the Commission's rules :

Sax 3.22. Classes and power of standard broadcast stations.-(a) Class
station -A "class I station" is a dominant station operating on a clear channel
and designed to render primary and secondary service over an extended area
and at relatively long distances. Its primary service area is free from ob-
jectionable interference from other stations on the same and adjacent channels,
and its secondary service area free from interference, except from stations on
the adjacent channel, and from stations on the same channel in accordance
with the "Engineering Standards of Allocation." The operating power shall
be not less than 10 kilowatts nor more than 59 kilowatts.

5. The frequency 830 ,kilocycles, along with certain other fre-
quencies, is allocated for .use duriug etams hours ,by, one 50
kilowatt station (class I) by. a sego on. of the Parnnaissiory as
follows:

SEQ. 3.25.-Clear channels; classes I and IL-The frequencies :in the follow-
ing tabulation are designated as clear channels and assigned Jor use by the
classes of stations as given: .,

(a) To each of the channels below there will be asSign One class, I station
and there may be assigned One Oil more ease rtstatitins"cifieiatitig limited
time or daytime only: 640, 650, OA 670, 700,:726,140, 760, Tit, 806, 810; 820,

r. a a
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830, 850, 860, 870, 980, 990, 1000, 1070, 1090, 1130, 1150, 1170, and 1190 kilocycles.
The power of the class I stations on these channels shall not be less than 50
kilowatts.

6. The applicant requests the Commission to authorize the opera-
tion of WHDH unlimited time on the frequency 830 kilocycles simul-
taneously with the clear channel station now assigned to the fre-
quency, notwithstanding the provisions of sections 3.22 and 3.25 of
the Commission's regulations. At the same time the applicant takes
the position (in its appearance, in a statement during the course of
the hearing and in its proposed findings) that it is not attacking the
regulations or suggesting an amendment, change, or modification
thereof; and asserts that it offers no argument that the regulations
in their general application do not serve public interest, convenience,
or necessity.

7. The application clearly is not consistent with the provisions of
sections 3.22 and 3.25 of the Commission's regulations. No construc-
tion, interpretation or application of these regulations has been
shown or suggested in the matters submitted by applicant, which
would permit the granting of the authority requested without allow-
ing an exception to the application of the regulations.

8. The Commission denied petitions from the licensee of Station
KOA and others on the 830 kilocycle channel to participate in the
hearing of the instant application. Likewise, the Commission denied
the petition of a group of licensees operating stations in accord with
rule 325 (a), to participate in this hearing which involves a change,
of the aforesaid rule. Changing a basic rule of the Commission in
a specific case while at the same time denying parties, who may be
affected adversely by such change, the right to participate in the
hearing of the case is questionable legal procedure. Furthermore,
such a procedure cannot safeguard the interest of the public when,
as in this case, all evidence which may have a bearing on the impor-
tant phases of this national problem of broadcasting cannot be avail-
able in the record of the hearing

9. The aPPlifant ,eontends that operation of WHDH nighttime,
simultaneetistr4ith KOA would not cause interference to the latter,
but the testimony on this question is not in agreement. An expert
in radio engineering, appearing as a consultant of applicant and as
a witness in support of the application;testified that a usable service
would not be provided beyond the calculated 500 microvolt signal
intensity 50 percent of, the time field strength contour of Station
EOA, and that no interference would be caused within the 500 -micro-
volt al percent field intensity contour for the reason that it would
not be reached by the 25 microvolt 10 percent of the time contour

8 F. 041
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of WHDH, operating as proposed. The twenty -to -one or greater
advantage in field strength ratio which KOA would have at its
500 microvolt 50 percent contour under the conditions proposed, is
recognized as adequate to prevent objectionable interference. The
applicant's projection of the WHDH 25 microvolt 10 percent contour
extends from northern Minnesota to western New York and thence to
Louisiana.

10. An expert from the Commission's staff testified that in the ab-
sence of unfavorable noise levels and interference to reception caused
by signals of other stations, field intensities considerably below the
value of 500 microvolts 50 percent of the time provide usable service.
The testimony of this witness also shows the fact that sky -wave field
intensities such as those under consideration, are subject to wide varia-
tions in strength, from hour to hour, day to day, and week to week. It
was calculated that KOA would have a field strength of approximately
166 microvolts or greater 90 percent of the time at the same range
where it would have a field of 500 microvolts 50 percent of the time.
It was shown in this connection, that no sharp line of demarcation
could be drawn between the areas where KOA would and would not
deliver a usable signal.

11. There is also disagreement in the testimony with respect to the
effect of operation of stations on adjacent channels upon the usability
of the signal of KOA. It was shown that the effect of the signals
from stations on adjacent channels would be determined in a large
measure by the characteristics of the receiving equipment employed by
the listeners.

12. The applicant showed that the signal of KOA is now subject to
interference in certain areas from certain foreign stations, particu-
larly CMHI, Santa Clara, Cuba, which operates on 830 kilocycles with
5 kilowatts power. This interference, however, will be eliminated
when the changes in allocation contemplated by the North American
Regional Broadcasting Agreement are completed. Under the provi-
sions of the agreement KOA, if listed as a class I station, will be en-
titled to protection against signals from foreign stations exceeding
25 microVolts (night) or 5 microvolts (day) at the boundary of the
United States,

13. Upon consideration of all the evidence material to the issue, it is
concluded that operation of WHDH. as proposed herein would cause
interference to the reception of service rendered by Station KOA. in
its extended secondary service area. The usefulness of this service is
dependent upon the characteristics of the individual receiver, the sig-
nal intensity available, and the signal to interference ratio involved in
each individual case.

8 P. C. L.
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14. The operation of WIIDH as proposed by applicant would not
cause objectionable interference to Stations WRITF, WEEU, or
WABC.

15. The application of Station WitUF, File No. B3-P-2408, was
withdrawn by applicant prior to the hearing of this matter.

DISCUSSION

1. A conclusion to grant in full the instant application of WHDH
can be reached only by applying the engineering standards specified
for the clear channels of rule 3.25 (b) to the clear channels of rule
3.25 (a).

2. Therefore, it is important to review here the engineering stand-
ards which the Commission has recognized hitherto as being the best
engineering practice. These make it possible for a clear channel
station, operating under rule 3.25 (a), to render primary service to
a distance of from 50 to 100 miles, depending upon propagation con-
ditions. While this primary service is constant under any specific
condition, its technical quality varies in proportion to the amount of
natural noise present in the background of the program as heard
in the receiver of the listener. Usually, with any specified power the
farther a listener is from a transmitter, the poorer the quality of re-
ceived primary service. In addition to primary service, which is
available both day and night, it is possible for a station operating
in accord with rule 3.25 (a) to render a secondary service at night.
However, because of weaker signals and because of variation in the
signal intensity from minute to minute, hour to hour, day to day, and
year to year, all secondary service is inferior to primary service.
The secondary service of a 50 kilowatt clear channel station operating
in accord with rule 3.22 and 3.25 (a) may be grouped arbitrarily for
purposes of this discussion into four grades of intermittent service,
namely: (1) Good, beginning at about 100 miles and extending to
approximately 400 miles from the transmitter; (2) Satisfactory,
beginning at about 400 miles ,and extending to about 100 miles from
the station; (3) Poor, beginning at about 100 miles and extending to
about 1,000 miles from the station; and (4) Occasional, beginning at
more than 1,000 miles from the tranqmitter. The grade of service is
dependent upon the amount of fading, and upon the strength of the
received signal as compared to the loudness of natural noises also
heard in the receiver. While it is possible to change the character
of these grades of service at any specific point by raising or lower-
ing the power at the transmitter, the maximum power now per-
mitted by the Commission is 50 kilowatts.

3. The service from clear channel stations operating under rule
3.25 (b) is limited by the permissive introduction of radio inter -

8 F. O. O.
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ference. For this reason these stations are capable only of rendering
secondary service to a much smaller area than are stations operating
under rule 3.25 (a). In an attempt to provide means to control the
amount of this interference to secondary service, the Commission
accepted the advice of the radio engineers of the country. For sta-
tions operating under rule 3.25 (b) the Commission decided arbi-
trarily that interference to the secondary service rendered by such
stations would be objectionable if it exceeds 25 microvolts more than
10 percent of the time when measured -where the secondary service
signal from the desired station has a value of 500 microvolts 50 per-
cent of the time. This arbitrary method of evaluating and measur-
ing the interference is necessary to secure some semblance of tangi-
bility under conditions of unpredictable variation at any specific
point. The standard applied here is not intended to indicate that
clear channel stations operating under rule 3.25 (b) render an inter-
ference -free secondary service to the 500 microvolt contour and that
thereafter the service is degraded. Much of the secondary service of
a clear channel station operating under rule 3.25 (b) may be inferior
in technical quality as compared to that of a clear channel station
operating under rule 3.25 (a).

4. Many radio listeners in the nation must not only rely upon
secondary service from clear channel stations for the only broadcast
service available to them but also millions of listeners now rely upon
a low grade of secondary service in order to enjoy any broadcasting
whatsoever. The most important problem confronting the Commis-
sion is to provide an improved radio service to these rural listeners.
It appears that in any successful solution of this problem of rural
broadcast coverage the Commission must rely primarily upon clear -
channel stations operating in accord with both rule 3.25 (a) and rule
3.25 (b).

5. Before adopting the engineering standards provided for in the
existing rules, the Commission in a public hearing considered the
engineering opinion of the nation. The preponderant engineering
opinion of the nation was that at least 25 clear channels of the type
specified' in rule 825 (a) were necesskry to insure good nighttime
broadcast service with a choice of enlyAWO"programs to millions of
persons residing in remote rural tvgiona: ;.' "

6. All the channels now provided in rules 3.25 (a) and 3.25 (b)
are barely sufficient to provide service for the itral areas of the
country at night. Much of the rural areas receive' no' ,slice in the
daytime. Therefore, any "reduction, in the number at ettlier` o theSe
classes of clear channels would liiindicati the Co n:1W iiibn 'in provid-
ing the much -needed improVeMent rural cove; this becomes
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obvious when it is assumed (1) that the listeners in rural areas are
entitled to a choice of a minimum of four different programs, such.
as now provided to radio listeners in most of the metropolitan cen-
ters of the nation; (2) that the engineers of the country are correct
in their assertion that each rural listener having available only
secondary service must have signals available from at least two sta-
tions transmitting the same program in order to obtain a reasonable
degree of continuity of service; and (3) that to secure the most ideal
geographical distribution of clear -channel stations from the stand-
point of rural coverage, it would be necessary to disregard natural
economic laws and establish such stations in places remote from
markets and the centers of talent.

7. The technical quality of radio service in our cities is superior
to that now rendered rural areas throughout the nation. Therefore,
any course of action which handicaps the future ability of the Com-
mission to equalize quality of service between cities and rural areas
would be classed as discrimination against the rural population. A
reduction of the number of clear channels may easily result in real
discrimination against rural listeners in favor of the population
living in metropolitan centers.

8. In the consideration of the important rural phase of the national
radiobroadcasting problem, the Commission must balance the effect
of paragraph B, 8 (d) of part II of the North American Regional
Broadcasting Agreement, which reads as follows:

(d) If within the period of this agreement the country to which a clear channel
has been assigned absil ha*e made use of the channel bat not in the manner
above prescribed or not to the extent required by the provisions of this agreement,
such country shall be considered as having relinquished that portion of the rights
which it has not used and at the expiration of this agreement the other countries
party thereto shall have the right, if they see fit, to withdraw the unused privi-
leges from such country and to reassign them to any or all of the other interested
countries.

9. This treaty provision should be interpreted in the light of inter-
national practice and international law. It means that if the United
States should degrade the service on a particular class of radio channel
on *Mali it now has prior rights, the United. States would lose its
rig" tO-144e44cai against the use of such channel in like manner by
other nations. For example, if the United States now designates a
station to operate in accordance with the Commission's rule 3.25 (a),
other nations must not permit stations within their borders to operate
in such a manner as to cause interference to the service of the United
Stites' station within the borders of the United States. On the other
hand, e the United States should, by its own action, degrade the serv-
ice revered on one of its clear channels by licensing stations in ac -

S P. C. C.
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cord with rule 3.25 (b) instead of rule 3.25 (a) , other nations may, at
a future date, take advantage of this situation and designate their
stations to operate on the same channel in a manner which will cause
interference within the borders of the United States. Therefore, if
the United States should designate all of the channels now reserved
under rule 3.25 (a) for the use of stations operating in accord with rule
3.25 (b), the United States would be severely handicapped in its future
solution of its most important national radio technical problem.

10. The Commission has likewise recognized in its rules the neces-
sity for coping with the practical situation inherent in the problem
of distributing fairly to the vast number of communities of the nation
the use of the relatively few radio -broadcasting channels. This is
accomplished by providing a large number of channels for regional
and local stations,

11. Regional and local stations render no secondary service because
several stations operate simultaneously on the same channel. This
service is cut off by interference which the Commission must permit
in order to solve the practical problem of distributing facilities to
the various communities of the nation. Furthermore, at night the
primary service of regional and local stations is considerably limited in
area as compared to the area served by any class of clear channel
station, thereby increasing the need in rural areas for clear channel
service at night. Generally speaking, regional and local stations are
ineffective as a means of solving the national problem of rural radio
service at night.

12. In effect, the instant application of WHDH proposes to render
an unlimited time regional station service primarily to the metro-
politan district of Boston, which is already saturated with radio
service from several other stations. In order to accomplish this, it is

'necessary to change rule 3.25 (a) so that WHDH may operate as a
class II station in the manner provided for this class in rule 3.25 (b).

13. A grant of full-time operation to the licensee of WHDH might
enable that licensee to survive with less effort under the strenuous
competitive conditions which now confront him in Boston. Unfor-
tunately, however, in considering this desire of the licensee of WHDH
to improve his economic situation the Commission should not fail to
consider 'likewise the paramount issues affecting the public of the
nation as a whole.

14. A substantial improvement in the technical quality of service
rendered by WHDH to the listeners of Boston can be obtained by
granting the application in_part, even though the Commission denies
that part of the proposal Which, hinders the proper solution of the
national problem, The issue thus may be narrowed to the question

8 W. C. O.
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of whether rural listeners of the nation shall be handicapped in obtain-
ing an improved broadcast service, or whether the people of the
metropolitan district of Boston, already enjoying radio service
from many stations, shall have an opportunity to listen on an average
throughout the year for four hours a day longer to the service of
WHDH. (The limits of the extension of time are 5y2 hours per day
in December and 21/2 hours per day in July.)

15. In this issue it has not been demonstrated convincingly that the
people of Boston will receive better radio service generally. However,
if it be assumed that nothing need be done to improve broadcast serv-
ice to the rural population of the nation, one may argue that the iso-
lated case presented here by WHDH has merit. It can be stated in
this argument that under present conditions at KOA, if WHDH is
permitted to operate simultaneously at night with KOA on the channel,
the only rural listeners who would be deprived of service from KOA
reside in the occasional and poor secondary service areas, and those
portions of the satisfactory secondary service area from KOA within
the States of North Dakota, Minnesota, Missouri, Arkansas, Okla-
homa, and Texas. Also it can be argued that listeners in. these areas
already receive secondary service from other stations and that the
technical grade of service now received by them from KOA is not good
secondary service and that therefore the operation of WHDH as pro-
posed creates insufficient harm to override the advantages of improved
service in Boston.

16. On the other hand, listeners in these western areas of the
country do not receive either the quality or the variety of service
now available to the citizens of Boston. Therefore, to degrade fur-
ther the service of rural listeners dependent in whole or in part upon
KOA and other clear channel stations is an injustice. Moreover,
favorable Commission action in an. isolated instance of this nature
creates a precedent, the mere existence of which may handicap future
ability to secure improved broadcast service to rural areas. There-
fore, such favorable action in this case would constitute an action
resulting ultimately in the establishment of an unsound policy for
the nation as a whole. An unsound public policy of this nature
obviously would not benefit the listening public. Furthermore, this
deterioration of radio service is bound to result in repercussions against
the entire radio industry.

17. In this instance, granting in full the application of WHDH
would limit the future freedom of action of the Commission in two
ways, to wit: (1) It would reduce the needed number of clear chan-
nels under rule 3.25 (a), and (2) it would ultimately accord rights
to other nations which rights are not now conceded in the North
American Regional Broadcast Agreement.

S F. C. C.
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18. If proper weight is given to all of the factors discussed herein
it must be concluded that the applicant WHDH has not proved that
any advantage which may accrue to him or to the people of the
metropolitan district of Boston outweighs the disadvantages of :

A. The application of unsound engineering in the solution of the
rural broadcast problem of the nation.

B. The establishment of a precedent which may ultimately result
in a discrimination against rural listeners in favor of those listeners
living in metropolitan centers.

C. The establishment of a precedent which may result ultimately
in handicapping the United States in providing for its people any
desirable change in the organization of radio broadcast facilities de-
signed to improve rural coverage.

19. If the Commission desires to degrade any or all of the few
clear channels provided in rule 3.25 (a), it would be far better to do
so in a manner which benefits some of the underserved rural popula-
tion of the nation rather than to favor any metropolitan center already
surfeited with radio service.

CONCLUSIONS

1. The provisions of the Commission's Rules Governing Standard
Broadcast Stations, particularly sections 3.22 and 3.25 (pt. 3), prop-
erly interpreted and applied, preclude the granting in full the appli-
cation.

2. Operation of Station WHDH as proposed herein would cause
interference to reception of KOA in its extended secondary service
'area, but would not cause interference to Stations WRUF, WEED,
or WABC.

3. The application of WRUF which was pending when the in-
stant case was scheduled for hearing has been withdrawn.

4. That part of the application of WHDH which requests un-
limited time of operation should be denied for the reason that it
is not consistent with the provisions of sections 3.22 and 3.25 of
the Commission's Rules Governing Standard Broadcast Stations.

b. Thai part of the application which requests an increase in
power should be granted.

6. Applicant's motion to strike the intervention of Barks Broad-
casting Co. should be denied, the Commission being of the opinion
that applicant has not presented any - reason why the intervention
should not have been allowed in the first instance or any reason why
the intervener after becoming a party to the proceeding should not
be permitted to continue as such until a final ,determination is made
of the matter.

F. C, C.
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The proposed findings of fact and conclusions of the Commission
(8 F. C. C. 397), were adopted as the "Findings of Fact and Con-
clusions of the Commission" on April 7, 1941.

CASE and CRAVEN, Commissioners, dissenting.
This application was filed and prosecuted in violation of a rule

of this Commission promulgated after a general hearing in which.
the whole industry, including this applicant, was represented. Other -
licensees of this Commission who applied were denied the right to,
intervene in the hearing of this particular case. No petition was
filed by this applicant to waive or modify the rule for this par-
ticular application. In the final order the Commission, on its own
motion and without notice to the industry and. disregarding its
determination of the general policy as promulgated in the rules
adopted, has taken the unprecedented action so far as this Commis-
sion is concerned of changing a rule in this particular case to allow
the granting of this application which was theretofore in violation
of the rule.

This invites other applicants to file applications in violation of
and without regard to the rules of this Commission. It discrimi-
nates against those who have relied upon the rules of the Commis-
sion and not filed applications for frequencies which they might
desire, and which the rules of the Commission did not permit them
to have. This discrimination is inequitable and not in accordance
with the best administrative or judicial practices.

We adopt our proposed findings of fact and conclusions dated
December 10, 1940 (see g F. C. C. 401) wherein we dissented from the
proposed findings of fact and conclusions of the majority, as our
findings of fact and conclusions in this case, and hereby incorporate
them as part of this dissenting opinion by reference.

Decided May 20, 1941

DECISION AND ORDER ON PaurriON FOR REHEARING

Br ..rHE COMMTASION (COMMISSIONERS CASE AND CRAVEN VOTING "No";
COEIMIESIONER WAREITELD NOT PARTICIPATING; CHAIRMAN FLY NOT
PRESENT)

This is a petition for rehearing filed April 25, 1941, by the National
Broadcasting Co., Inc. (KOA), Denver, Colo. It is directed against
the Commission's action of April 7, 1941: (1) Adopting as final the
proposed findings of fact and conclusions made and entered by the
Con mission December 5, 1940, in the matter of the application of
Matheson Radio Co., Inc. (WHDH), Boston, Mass., for construction
petirinit (B1 --P-2201, Docket No. 5453) ; (2) granting the application of
Matheson Radio Co., Inc. (WHDH), for construction permit for in -

F; C3. cf:
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creased power and nighttime operation; and (3) amending the rules
and regulations of the Commission governing standard broadcast
stations so as to strike the figure 850 from subsection (a) of section
3.25, and adding the figure 850 immediately following the figure 810
in subsection (b) of section 3.25.

I-HISTORY OF PROCEEDINGS

On October 25, 1938, Matheson Radio Co., Inc. (WHDH), Boston,
Mass., was operating on the frequency 830 kilocycles daytime and
until sunset at Denver, Colo., with the power of 1 kilowatt. On that
date, Matheson filed an application for construction permit request-
ing an increase in power to 5 kilowatts, and in hours of operation to
unlimited time, using a directional antenna at night. Petitioner,
National Broadcasting Co., Inc. (KOA), Denver, Colo., was then
using the frequency 830 kilocycles 1 unlimited time with power of
50 kilowatts. Each of these assignments was made in accordance
with the Commission's then effective rules.2

The Matheson application was in proper form and available for
Commission consideration. Upon examination thereof, the Com-
mission was unable to determine that a grant would serve public
interest, convenience, and necessity. Accordingly, on January 3,
1939, the Commission designated the application for hearing.

Several petitions to intervene in the hearing were filed,3 of which
only one, filed by the petitioner, is material to this proceeding.

Under the provisions of the North American Regional Broadcasting Agreement stations
which were on March 29, 1941, assigned to the frequency 830 kilocycles were shifted to 850
kilocycles. Station KOA is now authorized to use 850 kilocycles with 50 -kilowatt power,
unlimited time.

2 Insofar as these rules are here material, they were as follows :
"70. For the purposes of allocation of frequencies * * * broadcast stations are

classified as follows : * * (a) Clear channel. * * *
"72. The term `clear channel station' means a station licensed to operate on a frequency

designated as a clear channel. (See par. 110.)
"77. The term `limited time station' means a station licensed to operate on a frequency

designated as a clear channel, during daytime, and until local sunset, or until sunset at
the dominant cheaeochannel station, and in addition, during night hours, if any, not used by
the dominant clear -channel station.

"11. The following freqttencies are designated as clear channels and are allocated for
use by clear -channel stations * * * : * * * 830 * * * kilocycles.

"117. The authorized power of a dominant clear -channel station shall be not less than
5 kilowatts nor more than 50 kilowatts."
The foregoing rules were on August 1, 1939, superseded by sec. 3.21 (a), 3.22 (a), 3.23 (a)
and (b), 3.24, and 3.25 of the Commission's present rules.

3 Rule 1.102 on intervention is as follows :
"Petitions for intervention must set forth the grounds of the proposed intervention, the

position and interest of the petitioner in the proceeding, the facts on which the petitioner
bases his claim that his intervention will be in the public interest, and must be subscribed
or verified in accordance with sec. 1.122. The granting of a petition to intervene shall have
the effect of permitting intervention before the Commission but shall not be considered as
any recognition of any legal or equitable right, or interest in the proceeding. The granting
of such petition shall not have the effect of changing or enlarging the issues which shall
be those spec:tied in the Commission's notice of hearing unless on motion the Commission
shall amend the same." [Italics supplied.]

8F.C.0.
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That petition was denied by the presiding Commissioner on Septem-
ber 29, 1939, on the basis of a written opinion entered the same day
in Docket No. 5698. In re Application of Hazelwood, Inc., Orlando,
Fla.4

On October 10, 1939, the Commission en bane affirmed the action
of the presiding Commissioner denying National's petition to inter-
vene.

On December 2, 1939,5 a notice was issued by the Commission an-
nouncing that the Matheson application would be heard upon certain
issues therein stated. Insofar as these issues are here material they
were :

4 The Hazelwood decision stated in part :
"The underlying purpose of the Commission in adopting its present rule on intervention

(1.102) was to correct a practice which had become prevalent under the prior rule of the
Commission relating to intervention. Under its former rule, the Commission permitted any
person to intervene in a hearing if his petition disclosed 'a substantial interest in the subject
matter.' This standard was so broad and the Commission's practice under it was so loose
that intervention in Commission hearings came to be almost a matter lying in the exclusive
discretion of persons seeking to become parties to Commission proceedings. The experience
of the Commission during the past few years clearly demonstrated that the participation
of parties other than the applicant in broadcast proceedings in a great many cases resulted
in unnecessarily long delays and expense to both the Commission and applicants without
any compensating public benefit. In many cases the major function served by intervenors
was to impede the progress of the hearing, increase the size of the record, confuse the issues,
and pile up costs to the applicant and to the Commission through the introduction of
cumulative evidence, unnecessary cross-examination, dilatory motions, requests for oral
argument, and other devices designed to prevent expeditious disposal of Commission
business.

"The underlying purpose of the present rule is to limit participation in proceedings, par-
ticularly on broadcast applications, to those persons whose participation will be of assist.
ance to the Commission in carrying out its statutory functions. The present rule requires
a petitioner to set forth not only his interest in the proceeding but also 'the facts on which
the petitioner bases his claim that his intervention will be in the public interest.' The
fact that a proposed intervenor may have the right to contest in a court the validity of an
order granting or denying a particular application does not in and of itself mean that such
person is entitled as a matter of right to be made a party to the proceedings before the
Commission on such application. Intervention in proceedings before administrative agen-
cies like the Federal Communications Commission is ordinarily covered by statutory pro-
vision. The Communications Act contains no provisions giving the right of intervention in
proceedings before the Commission to any person or class of persons, but expressly provides
that the Commission may conduct its proceedings in such manner as will best conduce to
the proper dispatch of business and to the ends of justice. By the adoption of rule 1.102
the Commission in effect has declared that it will conduce to the proper dispatch of business
and to the ends of Justice if it permits intervention in a proceeding before it only if the
making of a record in which the facts are fully and completely developed is facilitated by
permitting the requested intervention. It is this theory, that where the publie will benefit
through aid or assistance given to the Commission or the applicant by a party -intervenor
in a broadcast hearing, such participation should be permitted, which underlies rule 1.102.

"The petition of the Orlando Broadcasting Co., Inc., utterly fails to meet the requirement
of the present rule on intervention. Insofar as it requests permission to participate in the
hearing already designated on the application of Hazelwood, Inc., it simply prays that the
petitioner be made a party and be allowed to present 'evidence.' Not the slightest intima-
tion is given as to the type of evidence which the petitioner desires to adduce or what
petitioner intends to prove by the introduction of such evidence. * * *"

*The numerous motions and petitions filed in this proceeding delayed the issuance of this
notice of hearing. Many of these motions and petitions are not here material and hence
references to them have been omitted.

8 P. CI. C.
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1. To determine whether or not the Commission's Rules Governing Standard
Broadcast Stations, particularly sections 3.22 and 3.25 (pt. III), properly inter,
preted and applied, preclude the granting of the application ;

2. To determine the nature, extent, and effect of any interference which would
result should the applicant's proposed station operate simultaneously with
Stations KOA. * * *.

On January 29 and 30, 1940, the hearing was held on the Matheson
application before an examiner designated by the Commission. Pro-
posed findings were filed by the applicant March 15, 1940. On Decem-
ber 5, 1940, proposed findings of fact and conclusions of the Commis-
sion (Case and Craven, Commissioners, dissenting) were made and
entered proposing to grant the Matheson application and to amend
subsections (a) and (b) of section 3.25 of the Commission's rules by
striking the reference to the frequency 830 (850) kilocycles from sub-
section (a) of section 3.25, and by adding the figure 830 (850) imme-
diately following the figure 810 in subsection (b) of section 3.25.7

The Commission found, inter alia:
6. * * * the issuance of an authorization as applied for by applicant would

not be in accordance with section 3.25 of its rules. Section 325 (a) of the rules
limits the use of the frequency 830 (850) kilocycles to one full-time station of
50 -kilowatt power ; the applicant proposes to operate its station nighttime simul-
taneously with the station already assigned to the frequency.

7. * * * operation of Station WHDH nighttime, with directional antenna,
as proposed by applicant, would not cause any interference to the primary service
of Station KOA, Denver, Colo., and * * * such interference as the pro-
posed operation of WHDH might reasonably be expected to cause to reception
of KOA would be limited to receivers in the eastern half of the United States.
Any use which might be made of the signal of KOA in the area where same
might be affected by proposed operation of WHDH would be dependent upon the
characteristics of the individual receiver, the signal intensity available, and
signal to interference ratio involved in each individual case.

* * * * * * *
10. The granting of a permit therefor and operation of Station WEIPH as

proposed by applicant will enable it to deliver service of primary signal quality
*Sees. 8.22 and 3.25 of the Commission's rules (pt. III) are as follows :

-4$51,2 Classes and power of standard broadcast station --(a) Clam I atation.-A 'class
I Vcation' Is a dominant station operating on a clear channel and designed to render pri-

.4tadfBakeoriciary Service over an extended area and at relatively long distances. Its
Printery seirbiteitstera Itt free t*m eblectionable interference from other stations on the same
and aitiacetrediannale;And'Ite 'Secondary service area free from interference except from
stations on the' acIlieetif citriddef; Mid from stations on the same channel, in accordance
with the channel Sestina:the itt4eetTcof": tit,* te'tecterdience With the Engineering Stand-ards of Allocation. The operatiselaftWer abaft 'be' less than 10 kilowatts nor more
than 50 kilowatts. (Also see see. 3 i1 (s) tor farther power limitation.)

"3.25. Mar channels; Classes I and 17.--o1''he frequencies in the following tabulation are
designed as clear channels and assigned for use by the Classes of stations as given :

"(a) To each of the channels below there will be assigned one class I station and there
may be assigned one or more class II stations operating limited time or 4%M:he only
* `* * 850 * * *. The power of the class I stations on these channels shall notbe lees than 50 kilowatts.

"(b) To each of the channels below there may be assigned 'class . I and class IIstations : * * *."
' a See infra, p. 897.

8 F. C. C.



Matheson Radio Co., Inc. 415

to an area having a population of 3,093,000 or to 621,000 more people than are
now included within the primary service area of the station. The hours of
operation of applicant station will be extended 2', hours during summer months,
and a maximum of 5% hours during winter months. This will provide a new
primary service to 94.9 percent of the Boston metropolitan area, including a
population of 2,185,000. In addition to the aforementioned improvements and
extension of service to residents in the Boston area, there will be an improve-
ment and extension of service which applicant station now endeavors to render
over the fishing banks situated off the New England coast.

11. * * * with respect to the proposed use of the frequency 830 (850)
nighttime at Boston simultaneously with the present use of the frequency at
Denver, * * such operation would permit more efficient use of the fre-
quency * * *.

On December 16, 1940, petitioner filed a second petition to inter-
vene-
* * * in order that, as a party, it may (1) renew its motion to dismiss the
WHDH application; S (2) file a motion to reopen the proceedings in order to
afford petitioner an opportunity to introduce evidence, to cross-examine all wit-
nesses, and otherwise to participate fully in the proceedings; (3) * * *

file proposed findings of fact and conclusions of law; (4) have the right to
file exceptions to any proposed Commission decision thereafter issued; (5)
request oral argument upon such proposed decision and upon its exceptions
thereto; and (6) in all respects fully participate in the issues involved in the
application of Matheson Radio Co., Inc.

This petition, like National's previous petition to intervene did not
comply with section 1.102 of the Commission's Rules on intervention
in that it did not state "the facts on which petitioner bases his claim
that his intervention will be in the public interest." Nor was the
petition in effect anything more than a premature petition for rehear-
ing. Accordingly, the petition was denied on January 7, 1941, but
National was granted permission to submit a brief as (mama curiae.
The Berks Broadcasting Co., WEED (an intervenor whose participa-
tion in this proceeding is not here material), requested oral argument
which was granted by the Commission, and National was permitted to
participate in the oral argument as arnricus curiae. The oral argument
was had before the Commission February 20, 1941. On April 7, 1941,
the Commission (Case and Craven, Commissioners, dissenting),
adopted as final the proposed findings of fact and conclusions of the
Commission made and entered December 5, 1940, amended the Rules
and Regulations Governing Standard Broadcast Stations, as afore-
said, and granted the application of Matheson Radio Co., Inc.
(WHDH) for construction' permit.
,On April 1i, 1941, National filed a petition for stay of the fore-

going action of the Commission April 7, 1941 (a) "until after the
4 vieus iiziOtion tiled by National to dismiss the Matheson application had been dis-

4iiiiitdember 6, 1089.
8131. tr. CC
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Commission shall have had an opportunity to take action upon a
petition for rehearing which this petitioner intends to file on or
before April 27, 1941," or (b) "until after the conclusion of any
rehearing which may be held subsequently should the Commission
grant its petition for rehearing," or (o) "until after a final deter-
mination of proceedings which petitioner intends to institute in the
United States Court of Appeals for the District of Columbia for
judicial review of the Commission's action."

On April 22, 1941, the Commission denied the petition for stay
on the ground that "the sole basis for the relief requested in the
petition for stay is an allegation of 'great and irremediable damage'
to the private rights of petitioner without any facts to support it and
that, therefore, petitioner has failed to state a ground for stay." On
its own motion, however, the Commission suspended its action of
April 7, 1941, "pending the filing by National Broadcasting Co., Inc.
(KOA), * * * of a petition for rehearing and the determination
thereon by the Commission, or until further order of the Commis-
sion," because it appeared "upon an independent examination of the
facts and circumstances that public interest, convenience, and neces-
sity will be served" thereby.

On April 25, 1941, National filed a petition for rehearing directed
against the action of the Commission April 7, 1941. On May 7, 1941,
Matheson Radio Co., Inc. (WHDH), filed an opposition to the peti-
tion for rehearing.

II. ALLEGATIONS OF THE PETITION FOR REHEARING

The petition alleges 13 grounds of error. Stripped of all repeti-
tion, these 13 grounds boil down to the following allegations :

1. That the Commission erred in failing to return i he Matheson
application to the applicant without action as a "defective" applica-
tion under section 1.72 of its rules, and was without power to take
any action. upon this application except to return it.

2. Toat, the Commission erred in refusing petitioner the right to
intervene in the hearing on the Matheson application. Petitioner as-
serts that the Commission had no power under the act to grant the
Matheson application "except after a hearing upon issues clearly
defined and after affording National an opportunity to participate
fully in such hearing."

3. That section 303 (f) of the act requires the Commission to
afford petitioner an opportunity to be heard prior to the amendment
of section 3.25 of the rules.

4. That the grant of the Matheson application "results in a degrada-
tion of service on 830 kilocycles (850 kilocycles) Which will be preju-

8 F,.0. 0.
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dicial to the priority rights of the United States on this channel
under paragraph B-8 (d) of part II of the North American Regional
Broadcasting Agreement without affording National an opportunity
to be heard on its own behalf and on behalf of the listeners it serves."

5. That the grant of the Matheson application "results in a sub-
stantial modification of the license held by National authorizing it
to operate Radio Station KOA," and section 312 (b) of the. Communi-
cations Act of 1934 requires the Commission to afford KOA an"
opportunity to be heard prior to such a grant.

6. That the decision of the Commission effects a change in the
policy of the Commission with respect to the use of the frequency
850 kilocycles and authorizes and directs a new kind of use of said
frequency. It is alleged that the Commission was without power,
under section 409 of the Communications Act of 1934, to effect such
a change after a hearing before an examiner.

7. That the findings and conclusions of the Commission are in-
sufficient to support the decision rendered and do not fairly report
and represent the evidence in the record; that the evidence is insuffi-
cient to support the Commission's decision "in that it affords no basis
for a comparison of the services rendered by Radio Stations WHDH
and KOA" and "it fails to afford any basis for a determination of
the relative scope, character, and quality of the radio services avail-
able to the residents of Boston and the area adversely affected by the
granting of the WHDH application."

8. That the decision is in violation of the requirements of section
307 (b) of the Communications Act of 1934 in that it results in a
discrimination against service to rural listeners in order to furnish
additional service to the residents of the city of Boston.

III. DISCUSSION OF THE ALLEGATIONS OF THE PEX.LTLON

1. We do not agree that the Commission was required to return the
Matheson application without action as "defective" under our rules,
or that our rules deprived us of the power to take any action upon this
application except return it. Under the rules in effect when the
Matheson application was filed, it was not "defective." The applica-
tion was "in writing, under oath of the applicant, and on forms fur-
nished by * * * the Commission"; 9 two copies of the application
were filed with the Commission at its offices in Washington, D. C. ;10
the application was specific with regard to the frequency, power,

X08.1. Each application for an instrument of authorization shall be made in writing,
Mader oath of the applicant, and on forms furnished by or in the manner prescribed by
the Commission. * * *

,Each applicationfor construction permit * * with respect to the number
of copes and Plabe of filing, shall be submitted as follows : * * two copies direct to
Washington, D. C.

8 if'. 0. ci.
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hours of operation, and all other terms of the instrument of authoriza-
tion requested ; n and the applicant's answers to the questions set forth
in the application forms were complete.12 It was, therefore, available
for consideration by the Commission under section 308 of the Com-
munications Act of 1934.

The fact that the Matheson application was still pending and with-
out final action by the Commission when section 1.7218 was promul-
gated and made effective did not require the return of the applica-
tion unconsidered. We think the determination as to whether we
should have returned the application, which was proper when filed,
required further data or information, acted upon the application as
filed, or taken any other action with respect to it, was a matter com-
mitted solely to our discretion by section 4 (j) of the Communications
Act which empowers us to conduct our proceedings in such a manner
as "will best conduce to the proper dispatch of business and to the
ends of justice." See also Federal Communications Commission, v.
The Pottsville Broadcasting Co., 309 U. S. 134. The petition does
not show wherein our discretion was exercised either arbitrarily or
capriciously.

2. Petitioner's contention that the Commission had no power to
grant the Matheson application, or to amend section 3.25 without
first affording petitioner notice and an opportunity to be heard, and
that petitioner was entitled to intervene in the proceedings on the
Matheson application is plainly without merit, we think, when exam-
ined in the light of our action thereon, and the applicable provisions
of the Communications Aet of 1934.

Insofar as the Commission's grant of the Matheson application is
concerned, section 309 (a) of the act requires that the Commission

13, 103.9. Each application shall be specific with regard to frequency or frequencies, power,
hours of operation, and all other terms of the instrument of authorization requested. An
application for broadcast facilities in the band MO kilocycles to 1800 kilocycles shall be
lImited to one specific frequency. * * *

* * * Any application which is not filed in accordance with the Commission's
regulations with respect to the form used, manner of execution, and completeness of answer
to qUestions therein required will not be considered by the Commission. Each such applica-
tions shall be returned to the applicant by the Secretary of the Commission, together with
a brief statement of the respect In which it is defective.

Rules 103.1, 103.7, X93.9end, 1494.1 were superseded by sec. 4.01 and 4.02 of the ruleseffective January 1939 .(see #,;t Federal Register), which in turn were
superseded by sees. 1.71 and 1.72 of the present rules of the Commission adopted August 1,1959, as amended December20, /940.

Is Sec. 1.72 is as follows: Applications which are defective' with respect to complete-
ness of answers to required questions, execution, or other matters of a purely formalcharacter win not be received for filing by the Commission unless the Commission shallotherwise direct; (b) applications which have been received for filing hilt' Which arenot In accordance with the Commission's rules, regulations, or other requirements vvili beconsidered defective. It an applicant by enecific request of the Vision is ref:pi/tadto file any documents or information not included in the presdribed appliefution term,
failure to comply therewith will constitute a 'defect 'in the atiplication. 'STE& de yeapplications will not be considered by the Comeileatell."

81f4,0,0.,
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grant applications without hearing if upon examination thereof it
"shall determine that public interest, convenience, or necessity would
be served by the granting thereof." In the event the Commission
upon examination of any such application does not reach such deci-
sion with respect thereto, this section requires that the Commission
"shall notify the applicant thereof, fix and give notice of a time and
place of hearing thereon, and shall afford such, applicant an oppor-
tunity to be heard under such rules and regulations as it may pre-
scribe." [Italics supplied.] No such right to notice and hearing is
conferred upon any person other than the applicant, and no duty
rests upon the Commission to afford any person other than the appli-
eaint an opportunity to be heard.

As we pointed out in our decision in the Hazelwood matter," the
act contains no provision giving the right of intervention in pro-
ceedings to any person or class of persons, but expressly provides that
the Commission may "conduct its proceedings in such manner as will
best conduce to the proper dispatch of business and to the ends of
justice." We promulgated rule 1.102 relating to intervention pur-
suant to this authority. National's petition, like the petition in the
Hazelwood case, previously referred to, failed to meet the require-
ments of this rule, since it did not set forth "the facts on which the
petitioner bases his claim that his intervention will be in the public
interest." Petitioner did not even allege that it had any evidence
to introduce, much less state the type of evidence which the petitioner
desired to adduce, or what petitioner intended to prove by partici-
pating in the hearing.

Petitioner asserts that its license entitled it to operate Station
KOA free of co -channel interference, and that the grant of the Mathe-
son application results in reducing the area in which Station KOA is
now entitled to render service free of co -channel interference. It is
further alleged that the grant of the Matheson application results in
changing the character of the frequency 850 kilocycles.15 Therefore,
argues petitioner, the grant of the Matheson application constitutes a
modification of its license. But, assuming that interference will re-
sult to petitioner's station," nothing in the Communications Act of
1934, the rules of the Commission promulgated pursuant thereto, or
petitioner's license, entitles petitioner to operate Station KOA free
of co -channel interference, nor to operate in any manner other than

14 See note 4, p. 413.
1. e., before the grant and change in rule 3.25 accompanying it, the frequency 850 kilo-

cycles was a class I-A frequency, whereas, as a result of the Commission's order, the fre-
quenev 850 -kilocycles has become a class I-B frequency.

"See, p. 414, infra.
131.'0. a
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appears specifically on the face of petitioner's license 17 This license
merely authorizes petitioner to operate specified transmitting equip-
ment for a period of 1 year, on the frequency 850 kilocycles with a
power of 50 kilowatts, and for unlimited time. It does not expressly
or by implication give petitioner a right to serve any particular num-
ber of listeners or geographical area or contain any provision desig-
nating petitioner's station as a "class I-A" station.

Although the Commission under section 303 (h) of the act has been
given express authority to "establish areas or zones to be served by
any station," it has not done so for standard broadcast stations.18
Such a provision would not be practicable in the present state of the
broadcasting art because all stations using the same frequency, with
the same power and operating during the same hours, will not cover
like areas or population. The extent of the service derived from the
use of frequencies in the band assigned for standard broadcast stations
is subject to wide variation dependent upon sky -wave propagation con-
ditions, conductivity of the terrain, frequency, efficiency of the par-
ticular radiating system employed, static, man-made noises and other
factors. A station in one part of the United States may serve more
or less population and area than a station in another part of the
United States, using the same frequency and power, and operating
during the same hours of operation. Moreover, the present allocation
of standard broadcast stations is such that as a practical matter each
time an application for construction permit, license, or modification of
license is granted, there is likely to be some change in the population
and area of other stations. The Commission, therefore, has not estab-
lished areas or zones to be served by standard broadcast stations, but
instead has provided standards for normally protected sky -wave and
ground -wave contours of station classified by its rules. Neither the
standards nor the rules, however, impart any "rights" to the licensee,
but are for administrative convenience of the Commission in the allo-
cation of facilities under the act.19 Thus,: the grant of an application

IT See. 301 of the Communications Act of 1934 provides in part : "* * * and no
Misuse shall be construed to create any right beyond the terms, conditions, and periods of
the license, * *"

u Licenses for high frequency broadcast stations provide for specified service areas in
square miles. This is Possible in the allocation of high frequency broadcast stations,
although n is not possible... in .the allocation Of standard broadcast stations, primarily for
the following reasons: (a) The propagation of high -frequency signals is subject to fewer
variables than is the propagation of standard broadcast signals; (b) unlike standard
broadcast stations, high frequency broadcast stations render no useful sky -wave service;
(c) unlike standard broadcast stations, the sky -wave transmissions from a high frequency
broadcast station do not restrict or limit the service area of another high frequency
broadcast station.

"See Proposed Finding of Facts andOonelusiouS, in re APplication of 1:MEW Brogdoeset-
%Ng Co., Inc. (WREN), Lawrence, Kans., Docket No. 5491-June 19, 1940; and Decision and
Order, In re Beaumont Broadoasttng Corporation (ERTM), Beaumont, Tex., Feb, 1.1, 1941
(B3-511.-927). See also footnote 1, page 48 --0th Annual Report of F. C. C.

8 F. C. C.
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which, because of electrical interference, may result in curtailment of
the population or area served by an existing station, does not "modify"
the existing station's license. Any other interpretation would render
nugatory section 309 (a) of the act insofar as that section provides
for the grant of applications without hearing, if public interest, con-
venience, and necessity will be served thereby, because, as a practical
matter, virtually no application could be granted without a hearing.
The interpretation contended for by petitioner would thus make ex-
peditious and orderly administration of the Communications Act
impossible.

Since petitioner has no legal right to be heard in any event, and did
not comply with the Commission's rule providing for intervention, we
think the contention that the Commission erred in not permitting peti-
tioner to intervene is without merit.

We note, too, that our refusal to permit petitioner to intervene did
not preclude petitioner if it had so desired from appearing at the
hearing on the Matheson application and giving any relevant, mate-
rial, and competent testimony it may have had. The rules of the
Commission expressly so provide.20 Petitioner did appear at the
hearing, but limited its participation solely to noting an exception
to the ruling of the Commission denying its petition to intervene. If
petitioner had any relevant, material, and competent testimony relat-
ing to the merits of the Matheson application, it had ample oppor-
tunity to present the same. Petitioner can hardly complain now
that the record on the Matheson application is deficient because of
its own failure to give the Commission the benefit of such informa-
tion and data as it may have had.

(3) Petitioner contends that it was error for the Commission to
amend section 3.25 without first affording petitioner notice and an
opportunity to be heard thereon and relies on section 303 (f) of the
act which empowers the Commission to :

*. * * Make such regulations not inconsistent with law as it may deem
necessary to prevent interference between stations and to carry out the provi-

20 Sec. 1.195 of the rules of the Commission provides in part :
"There will be maintained in the Once of the secretary of the Commission a record of all

communications received by the Commission relating to the merits of any application pend-
ing before the Commission requesting the granting, renewal, modification, or revocation of
any license or construction permit * * *. Such record shall show the name and
address of the person making the statement and the substance of such statement. When
the date of hearing has been set, if the matter is designated for hearing, the secretary shall
notify all persons shown by the records to have communicated with the Commission regard-
ing the merits of such matter in order that such persons will have an opportunity to
appear and give evidence at such hearing ; * *.

"No such person shall be precluded from giving any relevant, material, and competent
testimony Ast-such hearing because he lacks a sufficient interest to Justify his intervention
as a party in the matter * * *."

8 F. C. C.
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dons of the act: Provided, however, That changes in the frequency, authorized
power, or in the times of operation of any station, shall not be made without
the consent of the station licensee unless, after a public hearing, the Commis-
sion shall determine that such changes will promote public convenience or
interest or will serve public necessity, or the provisions of this act will be more
fully complied with; * * * [Italics supplied.]

Neither the amendment to section 3.25 nor the grant of the Matheson
application, however, effected a change in the frequency, authorized
power, or in the time of operation of petitioner's station BOA. The
hours of operation of station VPHDH were changed (increased), but
that station expressly requested this change in its application and
hence consented thereto. It is clear, therefore, that our action of
April 7, 1941, amending section 3.25 did not violate section 303 (f) of
the Act.

(4) Petitioner contends that the Commission's action "will be
prejudicial to the priority rights of the United States" under para-
graph B-8 (d) of part II of the North American Regional Broad-
casting Agreement 21 and could not be taken without affording Na-
tional an opportunity to be heard. This contention is based upon
petitioner's misconception that it is in some manner subrogated to
the rights of the United States under the treaty. But the treaty
recognizes rights only in the signatory governments and does not create
in any licensee any vested rights in frequencies or service areas. More-
over, the treaty does not prohibit the Commission from considering
applications for broadcast facilities in accordance with the statutory
standard of public interest, convenience, and necessity.

Nothing in the North American Regional Broadcasting Agreement
gives petitioner any right to be heard prior to the promulgation of
the amendment of section 3.25, and, as we have already pointed out,
nothing in the Communications Act of 1934 or in the terms of its license
issued pursuant to the act, gives petitioner any such right.

(5) Insofar as petitioner contends that the Commission's Order of
April 7, 1941, results in a "substantial modification" of petitioner's
license without an opportunity to be heard as required by section 312

!a Par. B-8 (4) of pt. II of this treaty is as follows :
"If within the peeled of this agreement the country to which a clear channel has been

assigned shalrhave Mac* xem'orthe channel but not in the manner above prescribed or not
to the extent required by melons of pin agreement, such country shall be con-
sidered as having relinquished that portion of the right; which it has not used and at the
expiration of this agreement the other countries party thereto shall have the right, if they
see fit, to withdraw the unused privileges from such country and to reassign them to any or
all of the otherinterested countries."

8 P. C. Cl.
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(b)22 of the Communications Act of 1934, we think petitioner mis-
construes the Commission's order. As we have already pointed out
in our discussion of point 2, petitioner's license authorizes Station
KOA to operate for a period of one year on the frequency 850 kilo-
cycles with a power output of 50 kilowatts and unlimited hours. The
instant order does not change any of the terms of petitioner's existing
license. We think, therefore, this contention is without merit.

(6) Petitioner's contention that the Commission's Order of April
7, 1941, "effects a change in the policy of the Commission with respect
to the use of the frequency 850 kilocycles, and authorizes a new kind
of use of said frequency," and that this change was made after hear-
ing before an examiner and is therefore contrary to section 409 (a)"
of the Communications Act of 1934 further misconstrues the Com-
mission's order.

In considering whether the Commission's Order amending section
3.25 actually effects a change in the policy of the Commission, it will
be helpful to review briefly the history of the allocation of radio -
broadcast frequencies in the United States.

The Radio Act of 1927 became law February 23, 1927. Its pas-
sage was precipitated by the so-called "break -down of the law" which
followed an opinion of the Attorney General, July 6, 1926, holding
that the Secretary of Commerce under existing law had no power
to restrict the operation of stations with respect to frequency, power,
or hours of operation. Broadcast stations in the United States took
advantage of this situation to broadcast on whatever frequencies they
pleased with whatever power they desired and whenever they chose.
The result was utter chaos for the listening public. In its attempt
to bring about order, the Federal Radio Commission undertook at
once to put into effect a general reallocation. This reallocation was
not based upon any scientific plan and in the late months of 1927
it became apparent that the reallocation was not voting satisfactory

za Sec. 312 (b) of the Communications Act of 1934 is as follows :
"Any station license after June 19, 1934, granted under the provisions of this chapter or

the construction permit required hereby and after such date issued, may be modified by the
CommieSionldtiter fora limited time or for the duration of the term thereof, if in the judg-
ment of `the tiMMissiOn such action will promote the public interest, convenience, and
necessity, or tife protisioits of this chapter or of any treaty ratified by the United States
win lye more fully (implied with Provided, however, That no such order of modification
shall become final until the holder of such outstanding license or permit shall have been
notified in writing of the proposed action and the grounds or reasons therefor and shall have
been given reasonable opportunity to show cause why such an order of modification should
not issue (June 19, 1984, e. 652, see. 312, 48 Stat. 1086)."

Banat part of see.'409 (a) of the Communications Act of 1934 which is here material
ratvides : "any member or examiner of the Commission * * * when duly designated
by the Commission for such purpose, may hold hearings * * *; except that in the
alihnitiatration of title III of this act, an examiner may not be authorized to exercise such
powers with respect to a matter involving (1) a change of policy by the Commission
*u '* or (4) a new kind of use of freqUencies * * *."

F, C. C.
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results. As a partial step in ameliorating the situation, the Com-
mission, on December 1, 1927, ordered 25 channels cleared, either en-
tirely or partially.24

In the meantime, the Commission continued its endeavor to work
out an allocation policy for broadcast stations. It invited and re-
ceived the best engineering advice in the country. As a result of this
advice, the Commission, on August 30, 1928, promulgated General
Order 40 25 as the first step toward putting into effect a new alloca-
tion system. This Order established three types of channels for
service by radiobroadcast stations in the United States as follows:
Clear channels-for use by stations to provide good service to rural
and remote listeners; regional channels-for use by stations to pro-
vide service primarily to metropolitan districts and rural areas con-
tiguous thereto; and local channels-for use by stations to provide
service primarily to cities or towns and suburban or rural areas
contiguous thereto.2e

During the period from 1928 to 1933, the Federal Radio Commis-
sion made no change "in the basic plan of allocation of frequencies set
up by General Order 40" but minor changes in frequency assign-
ments were made from time to time in order to improve local condi-
tions.2r During the period from 1934 to 1939, inclusive, no change
in the basic plan of allocation set up by General Order 40 was made
by the Federal Communications Commission, but individual assign-
ments and changes were made as a result of the granting of applica-
tions.28 Thus, it is apparent from the administrative practice
heretofore followed that mere changes in frequencies have never been
regarded as "changes in policy" of the Commission.

On June 23, 1939, the Commission, after an extensive hearing,
adopted new Rules and Regulations Governing Standard Broadcast
Stations and Standards of Good Engineering Practice Concerning
Standard Broadcast Stations effective August 1, 1939. These rules did

24 See p. 9, Second Annual Report of Federal Radio Commission.
25 See Second Annual Report of Federal Radio Commission, p. 48.
22 The following statement was issued by the Federal Radio Commission together with

General Order 40: "The Commission is furthermore convinced that within the band of
frequencies devoted to broadcasting, public interest, convenience, or necessity will best be
served by a fair distribution of different types of service. Without attempting to determine
how many channels should be devoted to the various types of service, the Commission feels
that a certain number should be devoted to stations so equipped and financed as to permit
the giving of a high order of service over as large a territory as possible * * * a
certain number of other channels should be given over to stations * * * as to which
there will be large intermediate areas in which there will be objectionable interference.
Finally, there should be a provision for stations which are distinctly local in character and
which aim to serve only the smaller towns in the United States * * *" (Second Annual
Report of Federal Radio Commission, page 188). [Italics supplied.]

!ft See ad, 4th, 6th, 6th. and 7th Annual Reports of the Federal Radio Commission, pp. 18,
Sq,g). ?.45 and 18 respectively.

24 See 1st, 2d, 8d, and 4th Annual Reports of the Federal Communications Commission,
pp. 25, 57, 28, and 51 respectively.

8 F. C. O.



M ath,agon Radio Co., Inc. 425

not affect the basic plan of allocation of broadcast facilities, but sought
to unify the plan of allocation of broadcast stations within the
United States with that set up by the North American Regional
Broadcasting Agreement. As under former rules, the three classes
of channels provided were clear, regional and local. The principal
changes were these : The new definitions establishing these classes of
channels clarified the purpose of each class of channel and in general
established the normal protection for stations operating on these
channels.29 With respect to clear channels, these rules provided in
part :

3.25. Clear channels; classes .1 and 1I.-The frequencies in the following tabu-
lation are designated as clear channels and assigned for use by the classes
of stations as given:

(a) To each of the channels below there will be assigned one class I station
and there may be assigned one or more class II stations operating limited time
or daytime only : * * * 850 * * * kilocycles.

(b) To each of the channels below there may be assigned class I and class
II stations : * * *.

The order of the Commission, April 7, 1941, amended rule 3.25, in
part, as follows:

3.25. Clear chann.els; classes I and IL-The frequencies in the following tabu-
lation are designated as clear channels and assigned for use by the classes of
stations as given :

(a) To each of the channels below there will be assigned one class I station
and there may be assigned one or more class II stations operating limited time
or daytime only: * * *

(b) To each of the channels below there may be assigned class I and class
II stations * * * 850 * * * kilocycles.

It is clear from the foregoing that the amendment with respect to
the single frequency 850 does not change, but on the contrary con-
tinues the policy' maintained by the Commission prior to April 7,
1941, of providing two classes of clear channel service. Both classes
of clear channel stations are "designed to render primary and second-
ary service over an extended area and at relatively long distances." 90
The amendment merely effects a minor shift in one frequency within
the established policy.

Petitioner's contention that the Commission's action results in a
"new use" of the frequency 850 kilocycles within the meaning of
section 409 (a) of the Communications Act is similarly without merit.
The frequency continues to be assigned for t'he same kind of service,
i. e., standard broadcast. furthermore, as we have already shown,
no change will result in the real nature or purpose of the use of this
frequency within the standard broadcast band.

20 Seep, 88, 5th Annual Report, Federal Communications Commission.
See see. 8.22 of the Rules of the Commission.

8 F. O. C.
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(r) Petititoner alleges that the findings and conclusions of the
Commission are "insufficient to support the decision rendered and do
not fairly report or represent the evidence." The petition does not,
however, allege in what particulars these findings and conclusions are
insufficient or fail to report and represent the evidence. In this re-
spect, the petition does not comply with section 1.271 of our Rules
of Practice and Procedure which provides that a petition for rehear-
ing "shall state with particularity in what respect the decision, order,
or requirement, or any matter determined therein is claimed to be
unjust, unwarranted or erroneous, and with respect to any finding of
fact must specify the pages of the record relied on."

However, in view of the importance of the matters involved in
this proceeding, we shall reexamine our findings and conclusions and
the record upon which they are based. Since these findings and con-
clusions are stated at length elsewhere in this decision, we shall state
simply their substance here. Summarized, we found that a grant of
that application would not result in interference to the primary serv-
ice of Station KOA, Denver, Colo., and that such interference to the
reception of Station KOA as might reasonably be expected to result
from a grant of the Matheson application would occur in its second-
ary service area and would be limited to receivers in the eastern half
of the United States, remote from the KOA transmitter; that such
secondary service as KOA could render in this area would be of un-
certain character because of its dependence upon the characteristics
of the individual receiver, the signal intensity and the signal to inter-
ference ratio involved in each individual case. These findings are
supported by the expert opinion of both the applicant's and the Com-
mission's engineer. We found further, that a grant of the Matheson
application would 'enable Station WHDH to render an improved
and extended primary service in the Boston metropolitan area and
to the fishing banks situated off the New England coast; that the op-
eration of Station WHDH as proposed would permit a more efficient
use of the frequency 850 kilocycles than at present. Our review of
the record indicates that the evidence supports these findings.

Petitioner further alleges that the evidence is insufficient to sup-
port the Commission's decision and order in that "it affords no basis
for a comparison of the service rendered by Stations WHDH and
KOA" and that "it fails to afford any basis for the determination of
the relative scope, character and quality of the radio services avail-
able to the residents of the Boston metropolitan area adversely af-
fected by the granting of the 1411-1DH application." Since the record
supports a finding that the primary ter4ice area of Station KOA. will
not be interfered with in any way and that the secondary service area

8 V. C. C.
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of Station KOA would be limited to receivers in the eastern half of
the United States and remote from the KO.A. transmitter where the
KOA signal is of uncertain character, it is clear that the WHDH
service does not displace the KOA secondary service in any real or
substantial sense. It is significant that although petitioner contends
it is entitled to serve the rural areas in which it is claimed interfer-
ence will occur, it fails to allege either that it has been providing a
useful service in such areas or point out, in terms of population, the
nature and extent of the claimed interference. Accordingly, there is
no occasion for making a comparison of the services rendered by
Stations WHDH and KOA.

(8) Petitioner alleges that the Decision and Order herein "results
in a discrimination against service to rural residents in order to
furnish additional service to the residents of the city of Boston and,
as such, is violative of the requirements of section 307 (b) of the
Communications Act of 1934." As we have already indicated, our
decision and order results in no real or substantial displacement of
the service of KOA. We have found that the improvement and ex-
tension of service in the Boston area will serve public interest. We
think, therefore, that this allegation is without merit.

Accordingly, it is ordered, this 20th day of May 1941, that the
petition for rehearing filed by National Broadcasting Company, Inc.
(KOA) be, and it is hereby, denied.

It is further ordered that our Order of April 7, 1941, which was
suspended on our own motion April 22, 1941, be, and it is hereby,
reinstated.

May 20,1941

DECISION AND ORDER ON rErrrION FOR RECONSIDERATION AND REQUEST
FOR MODIFICATION OF ORDER

BY THE COMMISSION (COMMISSIONER WAKERIELD NOT PARTICIPATING;
CHAIRMAN FIX NOT PRESENT) :

This is a petition.filed Aril 26, 1941, by Berks Broadcasting Co.
(WEED?, Reading; Pa, for reconsideration and modification of the
Order of the Cession, April 7, 1941, granting the application filed
October 25;1988, by Matheson Radio Co., Inc. (WHDH), Boston,
Kass., fm- construction permit to increase power output from 1 to 5
kilowatts and hours of operation from daytime until sunset at Den-
ver, Colo., to unlimited time on the frequency 850 kilocycles using a
directional antenna at night

#eF'ks Broadcasting Co. (WEED), Reading, Pa., is now authorized
to ufft, the frequency 850 kilocycles with 1 kilowatt power, daytime

On December 6,1940, this licensee filed an application for con-
s r. 0. a
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struction permit (B2-P--3048) to increase hours of operation from
daytime only to unlimited time on the frequency 830 kilocycles (850

kilocycles under the N. A. R. B. A.), using a directional antenna at
night. On February 18, 1941, the Commission designated this appli-
cation for hearing.

The basis for the instant petition is that Station WHDH, operating
as proposed by the Commission's grant of April 7, 1941, will limit

Station WEEU, operating as proposed by its pending application for
construction, to its 8 millivolt -per -meter contour at night; that if
WHDH were required to protect the proposed nighttime operation of
WEEU to its 4 millivolt -per -meter contour (the protection generally
afforded stations operating on 1 kilowatt under the Commission's
Standards of Good Engineering Practice), WEEU would be able to
serve a greater area and population at night; that WHDH could give
this protection to WEEU by the selection of a more appropriate site
and by modifying its directional antenna.

On May 7, 1941, Matheson Radio Co., Inc. (WHDH) , filed its
opposition to the petition of Berks Broadcasting Company. The
opposition alleges that if a site were available that would enable the
applicant to render better service to Boston and at the same time
permit a more efficient use of the 850 channel, the applicant would
be the first to propose that such a site be approved; that the appli-
cant has no knowledge that any such site exists; that it has not been
shown that a site which would not constitute a hazard to safe air
navigation and would permit WHDH to serve the area of Boston
satisfactorily, is available to the applicant; that it has been shown
that the general character of those areas makes for extremely high
attenuation of radio signals passing over them; that the present
service of WEEU receives adequate protection from WHDH oper-
ating as proposed; that in view of the fact that petitioner's applica-
tion was filed so long after the hearing on the Matheson application,
the Matheson Radio Company, Inc. (WHDH), should not now be
delayed further in going forward with the improvement of its station.

Although petitioner urges, as a ground for the relief it requests,
that certain Changes in the transmitter site and directional antenna
pattern of $t4tiou WHDH will enable Station WEEU, operating as
proposed by its pending application, to render an improved service,
no facts are stated in support of this general conclusion. Petitioner
does not indicate what change in the directional pattern will produce
the results for which it contends, or what specific site should be
selected, or whether such site is available to Station VirliDit In
the absence of any concrete propo'sal concerning the suggested change
in the location of transmitter Site -and the nature of the antenna
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design proposed, the Commission has no basis for determining either
the feasibility of petitioner's proposal or the verity of its conclusions.
The petition must, therefore, be denied.

Before petitioner's application can be denied, however, it must be
afforded a hearing at which time petitioner will have an opportunity
to show that a grant of its application so as to operate with an RSS
limitation of 4 millivolts per meter will better serve the public inter-
est, convenience, and necessity than would the operation of Mathe-
son Radio Co., Inc. (WHDH), as authorized by our grant of the
above -entitled application. If petitioner can make such a showing,
the Commission would not be precluded by its grant of the Matheson
application, from granting petitioner's proposal, even though to do
so would require the Matheson Radio Co., Inc. (WHDH), to make
changes in its antenna system, find a new site for its transmitter,
or both.

Accordingly, it is ordered, this 20th day of May 1941, that the
petition for reconsideration and request for modification of order
filed by Berks Broadcasting Co. ( WEEU), Reading, Pa., be, and it
is hereby denied.

Decided May 20, 1941

ORDER ON PETITION FOR REHEARING

(CASE and CRAVEN, Commissioners, voting "No"; WASEFIELD, Com-
missioner, not participating; FLY, Chairman, not present.)
Upon consideration of the petition for rehearing filed April 28,

1941, by Earle C. Anthony, Inc. (KFI), Los Angeles, Calif.; National
Life and Accident Insurance Co. (WSM), Nashville, Tenn.; WGN,
Inc. (WGN), Chicago, Ill.; Atlanta Journal Co. (WSB), Atlanta,
Ga.; WJR, The Goodwill Station (WJR), Detroit, Mich.; Carter
Publications, Inc. (WBAP), Fort Worth, Tex.; Louisville Times
Co. (WHAS), Louisville, Ky.; Loyola University (WWL), New Or-
leans, La.; Agricultural Broadcasting Co. (WLS), Chicago, Ill.; Cen-
tral Broadcasting Co. (WHO), Des Moines, Iowa; and Stromberg-
Carlson Telephone Manufacturing Co. (WHAM), Rochester, N. Y.,
directed against the action of the Commission April 7, 1941, adopting
as final the Proposed Findings of Fact and Conclusions made and
entered by the Commission December 5, 1940, in the matter of the
application of Matheson. Radio Company, Inc. (WHDH), Boston,
Mass., for a construction permit to increase power from 1 kilowatt to
5 kilowatts, and hours of operation from daytime and until sunset at
Denver, Colo., to unlimited time on the frequency 830 kilocycles (850
kilocycles under the N. A. R. B. A.) using a directional antenna at
night (B1-P-2201, Docket No. 5453) ; amending the Rules and Regu-
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lations of the Commission Governing Standard Broadcast Stations, as
amended pursuant to the Commission's Order of September 11, 1940,
so as to strike the figure 850 from subsection (a) of section 3.25 and
adding the figure 850 immediately following the figure 810 in subsec-
tion (b) of section 3.25; and granting the application of Matheson
Radio Co., Inc. (WIIDH), for construction permit (B1-P-2201) ;
the Opposition filed the 7th day of May 1941, by Matheson Radio Co.,
Inc. (WHDH), to said petition for rehearing.

It appearing that Station KFI, Los Angeles, Calif., is assigned the
frequency 640 kilocycles; Station WSM, Nashville, Tenn., 650 kilo-
cycles; Station WON, Chicago, Ill., 720 kilocycles; WSB, Atlanta, Ga.,
750 kilocycles; WJR, Detroit, Mich., 760 kilocycles; WBAP, Fort
Worth, Tex., 820 kilocycles; WHAS, Louisville, Ky., 840 kilocycles;
WWL, New Orleans, La., 870 kilocycles; WLS, Chicago, Ill., 890 kilo-
cycles; WHO, Des Moines, Iowa, 1040 kilocycles; WHAM, Rochester,
N. Y., 1180 kilocycles; that the separations in geographical location
of and frequency used by each of these petitioning licensees from the
location and frequency of the applicant Matheson station, operating
as proposed, are such that no interference will result to any of the
petitioners from said action of the Commission April 7, 1941, and

It appearing that the sole ground for the petition is the appre-
hension of the petitioning licensees that said Commission action will
establish a precedent for future Commission action with respect to
clear channel stations; and

It appearing that mere apprehension on the part of the petitioning
licensees that said action of the Commission may at some future time
operate as a precedent with respect to clear channel frequencies as-
signed to each of them is not such an interest as to entitle any of the
petitioning licensees to standing as a party or person "aggrieved or
whose interests are adversely affected thereby" within the meaning
of section 405 of the Communications Act of 1934; and,

Now, therefore, it is ordered, this 20th day of May, 1941, that said
petition for rehearing be, and it is hereby, dismissed.

Decided June 12, 1941

DECISION 4 Ow= 01.%r plaTITION EOR STAY DUlaNG APPEAL

Br TICE COIIMTESION (CA' AXE s*AtERIFIELD, COMMISSIONERS, DISSENT-
rNE; PA:ryn £ND 4*, COOkISSIONERS, Al3SENT) :

This is a petition for stay during appeal filed by National Broad-
casting Co., Inc., licensee of Station KOA, Denver, Colo. Petitioner
alleges that it intends to appeal to the Court of Appeals for the
District of Columbia from the Commission's order of April 7, 1941.
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That order adopted as final the proposed findings of fact and con-
clusions of the Commission proposing to grant the application of
WHDH for unlimited hours of operation on 850 kilocycles, with
power of 5 kilowatts, and also amended section 3.25 of the rules by
removing the frequency 850 kilocycles from the group of frequencies
specified in section 3.25 (a) and placing it in section 3.25 (b).

On April 11, 1941, petitioner filed with the Commission a petition
for stay pending action by the Commission on the petition for re-
hearing which petitioner alleged it was about to file or until after
disposition of the appeal which petitioner alleged it would file if its
petition for rehearing were denied. The only reason given in sup-
port of the petition was that the issuance of a stay would preserve
the status quo, whereas if a stay were not issued "SOA's status
under the rules and regulations of the Commission and under the
North American regional broadcast agreement as well as its capacity
to serve its listeners will be changed materially to its great and
ix remediable damage without its having been afforded an opportunity
to be heard as a party to such action." No facts were alleged show-
ing irremediable injury to petitioner or any injury to the public.
Accordingly, the Commission on April 22, 1941, denied the petition
for stay but on its own motion suspended its action of April 7, 1941,
until after the filing of and action upon the petition for rehearing.

The petition for rehearing was filed on April 25, 1941, and was
denied in a written opinion and order dated May 20, 1941. The
present petition for stay was fled on May 21, 1941, and an -opposi-
tion thereto was filed by Matheson Radio Co., Inc., on May 28, 1941.

In the instant petition for stay, petitioner likewise requests that
pending the determination of the appeal, the Commission stay the
amendment of subsections (a) and (b) of section 3.25 of its rules
and regulations and the issuance of a construction permit to WHDH
under its order of April 7, 1941. In support of its request, petitioner
incorporates by reference the representations and averments con-
tained in its petition for rehearing. These were discussed by the
Commission and ItYLuid to be' 'Without merit in its opinion of May
20,1941. '.7

PetitiOner apparently assumes that petitions for stay issue auto-
matically, for in neither of the petitions for stay nor in the petition
for rehearing are there any facts which show irremecEable injury to
itself or the public if the action of April 7, 1941, is not stayed. Such
an assumption flies in the teeth of section 405 of the Communications
Act which provides that no request for rehearing shall "operate in
any manner to stay or postpone the enforcement thereof (i. e., an
order of the Commission) without the special order of the Commis-
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Op13,.1 When this section is considered in the light of the general
pg./icy of the act to provide for the fullest utilization of radio fre-
quencies in the public interest, it is clear that there must be a
compelling reason for delaying the effective date of new or additional
service.

Petitioner's repeated failures to show how the public will be in-
jured unless the Commission's action is stayed is significant in view
of the fact that the Commission found that the grant of the WHDH
application would without measurably affecting petitioner's service
enable WHDH to serve 621,000 more people within its primary
service area, would improve and extend the service rendered by
WHDH to the fishing banks off the New England coast, and would
permit WHDH to operate approximately 21 hours more in the
summer and about 51/2 hours more in the winter than at present.
These findings have never been challenged by petitioner nor has it
shown wherein public interest would be served by a further delay in
the effectuation of this increased service. We find that public in-
terest would be served by going forward without further delay with
the extension and improvement of radiobroadcast service to the
listening public as proposed in the Matheson application.

In further support of its request for a stay, petitioner urges the
Commission to grant it "for the same reasons which impelled it upon
its own motion to find, on April 22, 1911, that public interest, con-
venience and necessity would be served by suspending its order of
April 7, 1941, pending the filing of petitioner's petition for rehearing
and the Commission decision thereon." The issuance of a stay on
the Commission's own motion was motivated by a desire on the part
of the Commission to withhold final action on such an important
matter until after petitioner had fully exercised its administrative
opportunities to show wherein public interest, convenience or neces-
sity would not be served by a grant of the Matheson application.
Although, as we have heretofore indicated, petitioner's previous peti-
tion for stay suggested no reason why the public would be benefitted
by a stay, the importance of the questions involved combined with
the possibility that petitioner might make such a showing in its
petition for rehearing appeared to justify a stay pending the filing
of, and decision on, such petition. Petitioner failed to make such a
showing as the Commission pointed out in its decision of May 20,
1941, on the petition for rehearing.

The considerations, therefore, which impelled the Commission to
act on its own motion are no longer applicable. The Commission
has determined to reaffirm its decision granting the WHDH appli-
cation and amending section 8.25 of its rules and regulations. Peti-
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tioner has not shown either wherein that determination is in error
or why public interest would be served by a further stay of the
Commission's action. On the contrary, the Commission has found
that it would be against the public interest to order a further stay
of its action which makes possible an extensive increase in WHDH's
coverage without any measurable effect on that of petitioner's station.

Accordingly, it is ordered, this 12th day of June 1941, that the peti-
tion for stay during appeal filed by National Broadcasting Co., Inc.
(KOA), be and it is hereby, denied.

FLY, Chairman, specially concurring:
For the reasons stated above and particularly since there is no

real injury to Station KOA, and since Station WHDH moves for-
ward with knowledge of any legal risks involved, I concur in the
foregoing decision denying the stay. The Commission heretofore
has arrived at a final decision upon the merits of this case, in which
I did not participate, and I do not want by expressing any opinion
on a procedural matter to be understood as expressing an opinion on
the merits of the decision. At the same time I entertain no doubt
as to its legality.

Great waste results from the fact that clear channel stations whose
raison d'etre is to serve over great distances and in vast rural areas
of the country, have to a great extent been concentrated along the
coasts and the borders of the country. The power is impacted into
the lucrative markets of large metropolitan areas which are already
fully served, if, in fact, not over served, while a great portion of the
signal strength of the clear channel station is wasted upon the sea.
Thus, while listeners in New York, Chicago, and Los Angeles may
tune in on a dozen stations, there are vast rural regions in upper
New England, in some areas of the South, and. in the great trans -
Mississippi area where the listening public has difficulty in receiving,
programs of even one station. The need for a studious, careful
appraisal of this vital problem is apparent. If the clear channel
wave lengths are to be further exploited, the plans for that exploita-
tion ought to be made in the light of these dominant factors and as
a result of ,a full study.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
JOHN H. STENGER, JR. (WBAX), DOCKET No. 5430
WILRES-BARRE, PA.

For Renewal of License.

September 18, 1940

R. Lawrence Coughlin and Carl J. Burke for applicant; Phillip J.
Hennessey for Glenn D. Gillett, intervener; James D. Cunningham,
and Russell Rowell for the Commission.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. This proceeding arose upon the application of John H. Stenger,
Jr., for renewal of license of Radio Station WBAX (Wilkes-Barre
PO to use the frequency of 1210 kilocycles, with power of 100 watts,
pnlimited time. This application was designated for hearing on
November 28, 1938, upon issues relating primarily to the financial
qualifications of the applicant ; whether he has at all times controlled
the station; whether rights granted him under the license were trans-
ferred or assigned without authority of the Commission, in violation
of section 310 (b) of the Communications Act of 1934, as amended;
and whether Stenger Broadcasting Corporation or Glenn D. Gillett
have operated the station in violation of section 301 of said act.
Gillett was granted leave to intervene in the hearing, which was
held on January 30, 31, and February 1, 2, 5, 6, 7, and 8, 1940, before
et* examiner deggnated by the Commission.

2. The licensee (applicant herein) entered into an agreement on
July 20, 1936, with Charles B. Waller, a resident of Wilkes-Barre,
under the terms of which the latter (during a specified period of
time) was granted an option to purchase the station and its license
for a total consideration of $25,000. This option, as later extended,
remained in effect until December 20, 1936. Mr. Waller at that
time was a director of Wilkes-Barre 'Record Co., which recently has
been merged with the Leader Publishing Co. Prior to the merger
these two companies published two newspapers in Wilkes-Barre.
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The option aforementioned, on December 19, 1936, was assigned to
Anthracite Broadcasting, Inc., an organization incorporated under
the laws of the State of Pennsylvania for the purpose of acquiring
and operating Station WBAX. The incorporators, directors, officers,
and sole subscribers to capital stock thereof are Ernest G. Smith,
president; Charles B. Waller, secretary; and Joseph T. Murphy.
All of the common stock of the Leader Publishing Co. is owned by
Smith, who also is president thereof, and its entire issue of preferred
stock is owned by his wife and children. Murphy, a director of Leader
Publishing Co., is an employee of Smith.

3. On the same date (December 19, 1936) the licensee entered into
an agreement to sell and assign to Anthracite all assets associated
with the station and the license for the operation thereof for a
total consideration of $25,000, of which amount $500 was paid forth-
with. The proposed assignee reserved to itself the right to termi-
nate the agreement within 6 months if it so desired; but no provision
was made for any termination by the licensee. It was provided
therein that funds should be furnished by Anthracite for the opera-
tion of the station and for the acquisition. of equipment. In addi-
tion, there was granted to Anthracite the right to be represented in
the management and operation of the station to any extent deter-
mined by such company. This privilege became effective December
19, 1936, and was to continue until such time as the license ulti-
mately was transferred to Anthracite. The expenditures by Anthra-
cite in connection with this agreement aggregated ,788.70, of which
amount $4,430 was expended for a transmitter and associated equip-
ment which have been installed and are now in use at the station.
Title thereto has been retained by Anthracite.

4. Stenger Broadcasting Corporation was incorporated May 4,
1938, by John H. Stenger, Jr.; Anna C. Stenger, his wife; and John
H. Stenger, Sr., his father. Its authorized capital stock consists of
500 shares of common stock of the par value of $100 per share. Of
these shares, 490.were issued in the name of John H. Stenger, Jr.,
president; 5 in the name of Anna C. Stenger, secretary; and the re -

the intone tof John H. Stenger, Sr., treasurer. Simul-
taneously therewith, John H. Stenger, Jr., transferred and assigned
to the corporation, effective as of May 6, 1938, all of his right, title,
and interest in the station and the license for the operation thered
which had been issued by the Cominiesion. Thereafter, also effective
as of May 6, 1938, &series of contracts was made with respect to the
acquisition 'and -operation of the station. Stenger Broadcasting Cor-
poration and the licensee, with the consent of Anthracite, assigned
a? erred the control and management of Station WBAX,
'1,,P.42i
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for a term of ten years ending May 6, 1948, to Glenn D. Gillett (a
consulting radio engineer with offices in Washington, D. C.) and an
associate whose name was not disclosed at that time, and sold to
the latter parties all of the broadcast hours. Under the terms of
the agreement, the net earnings arising from the sale of broadcast
time were to be divided equally between the Stengers, on the one
hand, and Gillett and his associate, on the other, subject to the condi-
tion that neither party was to draw in excess of 10 percent of the
net earnings until $25,000 of the existing liabilities were liquidated
in full. Certain other liabilities in excess thereof, amounting to
about $14,000, were assumed by Stenger. An allowance of $50
weekly, chargeable against future net earnings of the station, has
been drawn by the Stengers at all times subsequent to May 6, 1938.

5. Under the terms of a contract aforementioned (dated May 6,
1938), the Stengers immediately endorsed in blank and delivered to
Gillett the stock certificates issued in their names on May 6, 1938.
Such stock was to be held by Gillett during the 10 -year period of the
operating contract as collateral for monies to be advanced by him in
the operation of the station. Upon the termination of such period,
300 shares thereof were to become the absolute property of Gillett,
50 shares were to be issued to Waller or his nominee, and 150 shares
were to become the absolute property of Anna C. Stenger. The
agreement to issue stock to Waller or his nominee was made in con-
sideration of the assignment to Stenger Broadcasting Corporation of
the option to purchase the station held by Anthracite; and it was
provided that Anthracite was to be reimbursed within 4 years from
May 6, 1938 for its expenditures as aforementioned, aggregating $8,-
788.70; and title to the transmitter in use at the station was retained
by Anthracite until such reimbursement had been made. It was fur-
ther provided that the issuance to Waller or his nominee of 10 perdent
of the stock held by Gillett was to be made upon such date as the
station license was transferred to Stenger Broadcasting Corporation.
Also, after certain existing debts, in. the amount of $20,000, were liqui-
dated, 10 percent of all net earnings arising from the operation of
the station until May 6, 1948, were to be distributed to Waller orhis
nominee, and the remaining 90 percent was to be divided equally
between Anna C. Stenger and Gillett. As further consideration for
the assignment of the option held by Anthracite, the above -discussed
publishing companies were given prior right in the purchase and use
of broadcasting time over any other newspapers) and were granted
the first opportunity to furnish the station with any service obtain*e
from any newspaper. f

6. Simultaneously with these negotiations, an application dated May
6, 1938, and executed by the licensee on the same day, requesting. the
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consent in writing of the Commission to the assignment of the license
to operate Station WBAX from John H. Stenger, Jr., to Stenger
Broadcasting Corporation, was prepared and subsequently filed with
the Commission. This application, as hereinafter discussed, was not
prosecuted to a decision but was withdrawn at the request of the
parties on March 17, 1939.

7. Coincidental with the execution of the above agreements, Gillett
entered into separate contracts with Marcy Eager, a consulting radio
engineer residing at Wellesley, Mass., and Dale Robertson, then re-
siding in Utica, N. Y., under which Gillett assigned to Eager, in con-
sideration for the advancement of funds by the latter, a one-third
interest in all benefits accruing to him (Gillett) from the operation of
the station and the dividends from one-third of the stock of Stenger
Broadcasting Corporation which ultimately was to become the prop-
erty of Gillett. Under the other contract, Robertson was employed
as the personal agent of Gillett and Eager to manage and operate
the station in the name of Stenger Broadcasting Corporation. At all
times subsequent to May 1938, Robertson has received as compensa-
tion, chargeable as an operating expense of the corporation, a salary
of $100 weekly, in addition to one-third of the net earnings for the
first year and one -fifth of the net earnings thereafter.

8. Immediately subsequent to May 6, 1938, seven station employees
were discharged and new personnel engaged. Of the persons whose
services were terminated, only one was discharged by the licensee; the
remainder were discharged by the agents of Gillett and Eager. There-
after, various new employees were engaged by such agents without
prior consultation with Stenger.

9. As of May 6, 1938, the bank account theretofore used as a
depository, and for the clearance and payment of the funds arising
from the operation of the station, became inactive and the books of
account and records previously used at the station to record financial
transactions were no longer maintained. Thereafter, all funds re-
ceived from the operation of the station and the greater portion of
the funds advanced by Gillett and Eager were deposited in a bank
account tarried in the name of Stenger Broadcasting Corporation and
all expenditures on behalf of the station were made by means of bank
checks drawn thereon, with the exception of some payments which
were made through personal checking accounts of Gillett and Eager.
All checks drawn on the corporation account were reqUired to bear
the signature of Robertson, and no member of the Stenger family had
authority to withdraw any funds from such account on his or her
sip:Mitre alone. At' the same time, a new bookkeeping system was
installed and maintained by agents of Gillett and Eager.

cf:
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,40. At all times subsequent to May 10, 1938, Robertson has been
general manager of Stenger Broadcasting Corporation and has had
and exercised sole authority to make and execute contracts in its
behalf. Payment of obligations under several of such contracts was
guaranteed by Gillett. At no time thereafter has any member of the
Stenger family been invested with authority to execute any contract
for the corporation. With the exception of periods of short duration
m April and May 1939, as hereinafter discussed, and two or three
isolated instances with respect to matters of only minor importance,
John H. Stenger, Jr., has not exercised any degree of control since
May 6, 1938, over the physical operation of or the programs broadcast
by Station WBAX. However, Stenger did exercise some functions
with respect to the maintenance and physical operation of equipment
used upon occasion in connection with programs originating at points
outside the main studio. The express wishes and orders of Stenger
with respect to the operation of the station in some instances were
disregarded and ignored by the operating personnel. During the
period May 6, 1938, to March 4, 1939, Gillett and Eager maintained
close supervision over their agents engaged in the operation and
management of the station by means of conferences and through re-
ports regularly submitted to them by such agents.

11. On one occasion, Robertson submitted to the Commission a
written statement reporting that there would be no objection on behalf
of WBAX to a grant of temporary authority to Station WKOK to
change its operating assignment so that it may operate unlimited
hours during parts of Septembers October, and November 1938. Such
document was prepared by Gillett and forwarded to Robertson for his
signature. Station WKOK is located at Sunbury, Pa., 68 miles
distant from Station WBAX, and operates on the same frequency as
the latter station. On August 25, 1938, Robertson informed the Com-
mission that there would be no objection on behalf of WBAX to a
grant of permanent authority to WKOK to operate simultaneously
with WBAX, unlimited time. These steps were taken without the
knowledge or consent of the licensee, Stenger.

12. Aft preliminary negotiations commenced by Robertson in
August 1938, to obtain space, for new studios at a local hotel, he entered
into a contract in February,1939, on behalf of Stenger Broadcasting
Corporation, to effect structural changes at the premises selected.
About the same time, Robertson, without authority from the licensee,
removed his office to quarters ,located at the hotel in anticipation of a
formal lease which subsequently was executed on March 6,1939. The
licensee originally was a party thereto,, but after such lease had been
withdrawn and an alteration made in the torror, thereof he reface to
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sign the amended instrument and disclaimed any responsibility there-
under. Yet the construction work then in progress upon the new
studios continued, and funds to defray the expense thereof and for rent
during the period involved were made available by Gillett. The con-
trol of physical operation of the station and programs broadcast
thereby was exercised by Gillett and Eager, directly and through
persons in their employ, during the entire period May 6, 1938, to
March 4, 1939.

13. On March 4, 1939, an agreement was entered into between the
Stengers, Stenger Broadcasting Corporation, Anthracite, and Gillett,
under the terms of which the various provisions pertaining to the
ultimate distribution of stock of the Stenger Broadcasting Corpora-
tion and profits arising from the operation of the station were accel-
erated. Gillett relinquished to Stenger Broadcasting Corporation the
right held by him to operate the station until May 6, 1948, and to retain
profits therefrom. In consideration therefor, the 500 shares of stock
held by Gillett were immediately reissued as follows : 300 shares to
Gillett, 150 shares to Anna C. Stenger, and the remaining 50 shares to
Waller. Simultaneously with this redistribution of stock, an election
of officers and directors was held. Francis J. Murray was elected
president and director. Dale Robertson was elected vice president
and director, Eager was elected treasurer and director, Anna C.
Stenger was elected secretary and director, and Allen E. Bacon and
Gillett were elected directors. At the same time, Howard E. Kennedy,
a personal attorney of Gillett, was appointed assistant secretary. Mur-
ray and Kennedy were both engaged in the practice of law in Wilkes-
Barre. Murray has been attorney for Stenger Broadcasting Corpora-
tion since April 20, 1938. During the period April 20, 1938 to March
25, 1939, he also was attorney for Stenger, and for a short time subse-
quent to May 25, 1938, he acted as attorney -in -fact for Eager.

14. It was further agreed on March 4, 1939 that 200 shares of pre-
ferred stock would be issued to and held by Murray as trustee for
certain creditors, and that 80 percent of net earnings of the station
would be allocated to the retirement of such stock. However, issuance
thereof has been held in abeyance. Coincidental with these nego-
tiations, t`he then pending application for voluntary assignment of
license to Stenger Broadcasting Corporation was withdrawn and
arrangements were made to file an amended application. Upon the
refusal of the licensee to execute such document, an application was
filed on April 10, 1939 by Stenger Broadcasting Corporation request-
ing consent of the Commission to an involuntary assignment of license
thereto, and legal proceedings were instituted in court against John
H. Stenger, Jr., on April 15, 1939, by Stenger Broadcasting Corpora -
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tion and Gillett, to compel Stenger to sign the amended application
and cooperate in the prosecution thereof before the Commission. Im-
mediately thereafter, on April 25, 1939, Stenger, accompanied by
local police officers, forcibly entered the premises which housed the
radio station and seized therefrom various books of account of Stenger
Broadcasting Corporation and other records pertaining to the opera-
tion of the station. Stenger immediately assumed control of physical
operation and programs broadcast and remained in possession of the
station until May 1, 1939, at which time an injunction, which still is in
effect, was issued against him by the county court. In effect, it was de-
creed that the control of physical operation and programs broadcast
should continue to be exercised by Stenger Broadcasting Corporation,
as theretofore, to the exclusion of the licensee. Such court order was
stayed for a period of 24 hours by a temporary injunction obtained by
the licensee from a Federal court on May 10, 1939, after which the
Federal mandate was dismissed. During the effective period thereof
Stenger had possession and control of the station.

15. The aforementioned application filed with the Commission for
involuntary assignment of license was subsequently dismissed. The
proceedings instituted in the county court on April 15, 1939, to require
the execution of the application for assignment of license to Stenger
Broadcasting Corporation, were concluded December 28, 1939, by the
issuance of a final order requiring Stenger to sign such application
and to participate in the prosecution thereof before the Commission.
This order, which is still in effect, also requires that the status quo of
the parties as of April 15, 1939, be continued. At all times subsequent
to March 4, 1939, with the exception of the two limited periods dis-
cussed above, the control of physical operation of Station WBAX
and the programs which it broadcasts have been exercised by Stenger
Broadcasting Corporation through its officers and directors, and the
licensee has had no degree of authority with respect thereto.

16. On January 27, 1940, Stenger entered into an agreement with
various persons residing in the vicinity of Wilkes-Barre to form a
corporation under the name of WBAX, Inc., and to transfer thereto
the license for the operation of Station WBAX. Further proceedings
under the terms of this agreement have been stayed under the injunc-
tion aforementioned issued by the local county court.

17. The consent of the Commission in writing was not obtained
for the carrying out of the agreements or arrangements discussed
herein pertaining to the ownership or operation of the station or
assignment of the station license. The agreement of May 6, 1988,
under which Gillett and Eager, directly and through agents, imme-
diately assumed control and operation of the station was reported to
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the Commission on June 21, 1938. Not until May 16, 1939, did the
Commission become informed with respect to the remaining agree-
ments setting forth the respective right, title, and interest of Gillett,
Eager, Robertson, Murray, Bacon, Anna C. Stenger, Wailer, Anthra-
cite, and the local newspapers in and to the physical assets associated
with and earnings arising from the operation of the station; and the
capital stock of Stenger Broadcasting Corporation. A copy of each
of these agreements, with the exception of the contract dated March
4, 1939, was required to be submitted to the Commission not later than
June 17, 1938, the date on which the application for voluntary assign-
ment of license was filed. In addition, Stenger failed to comply with
rule 340.01 of the Commission's rules and regulations, adopted May
11, 1938, which required, in effect, that a copy of each of these agree-
ments be filed with the Commission not later than July 15, 1938. Un-
der the provisions of such rule a copy of the contract dated March 4,
1939, was required to be filed not later than April 4, 1939. Numerous
false statements of fact have been submitted to the Commission by
Stenger, as hereinafter discussed, with respect to the ownership of the
station, the identities of the parties having control of the physical
operation and programs broadcast, and the identities of the parties
having possession of and beneficial interest in the capital stock of
Stenger Broadcasting Corporation.

18. In applications for renewal of license of Station WBAX, exe-
cuted by Stenger in March and September, 1937 and March, 1938, it
was reported that he was the owner of the station and had absolute
Control thereof both as to physical operation and programs broad-
cast. No disclosure was made therein of the several agreements then
in effect under the terms of which rights in the station had been as-
signed to Anthracite.

19. The application for voluntary assignment of license, dated May
6, 1938, together with the associated documents, was prepared by
Gillett, Murray, and James W. Gum. The last-mentioned is an at-
terney engaged in the practice of law in Washington, D. C. He was
retained by Gillett as his personal attorney and filed the aforemen-
tioned application with the Commission on June 17, 1938. The appli-
cation Stated that 490 shares of the capital stock of Stenger Broad-
casting Corporation would be issued to and held by John H. Stenger,
Jr., and that the remaining 10 shares would be issued to and held
equally by Anna C. Stenger and John H. Stenger, Sr. Further, it
Was stated therein that the proposed assignee corporation would not be
Controlled, direCtly or indirectly, by any other corporation, when as
a matter of fact Stenger Broadcasting Corporation was required by
contract with Anthracite to include Waller or his nominee on its board
of directors. It was also stated in such application, without reserva-
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tion, that the assignee corporation would have absolute control of the
station both as to physical operation and service conducted. How-
ever, such control had been assigned to Gillett and Eager for the
10 -year period ending May 6, 1948. Such application, after being
returned by the Commission, was executed again by Stenger on June
24, 1938, while it was in the possession of Murray, and it wan resub-
mitted to the Commission by Gum on June 27, 1938. There was -also
filed, simultaneously with the application for voluntary assignment of
license, an affidavit executed May 9, 1938, by John H. Stenger, Jr.,
wherein he stated that there were no contracts, agreements, or under-
standings of any nature which in any wise affected or concerned the
assignment of license contemplated, the financial arrangements be-
tween the parties, the equipment of the station, or its operation or
supervision.

20. In a written statement of fact, which was executed by the
licensee on June 29, 1938, and filed with the Commission, it was re-
ported that the contract under which the right was assigned to Gil-
lett and Eager to operate the station for a period of 10 years was
the only contract or instrument which affected or concerned the own-
ership or control of the station or rights or interests therein. In an
application for renewal of license of Station WBAX, executed by
Stenger, September 23, 1938, it was reported, without reservation,
that he was the owner of the station and had absolute control thereof
both as to physical operation and programs broadcast.

21. On November 3, 1938, the Commission addressed a letter to
Gum advising him that it would be necessary for all parties involved
in the application for voluntary assignment of license to reduce to
writing their complete understanding, including all the terms and
conditions and the exact consideration paid or promised, and to show
the exact number of shares of stock then held or which would be held
by the stockholders of the proposed assignee corporation. In re-
sponse thereto, Gum submitted to the Commission, on November 17,
1938, two affidavits, both executed by John H. Stenger, Jr., on Novem-
ber 14,1938, in which it was stated that the shares of stock of Stenger
Broadcasting Corporation then held and to be held if the applica-
tion for assignment of license were granted was as follows : John H.
Stenger, Jr., 490 shares; Jahn H. Stenger, Sr., 5 shares; and Anna C.
Stenger, 5 shares. It was also stated therein that there was no writ-
ten contract between the licensee and Stenger Broadcasting Corpora-
tion regarding the assignment of the station to the corporation but
that there was an understanding whereby the station would be assigned
to the corporation in return for the 500 shares of its capital stock.

22. A letter dated March 16, 1939, submitted to the Commission
by John H. Stenger, Jr., stated that the funds advanced by Gillett
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in the operation of the station were to be repaid from net earnings.
It was also stated therein that 490 shares of stock of Stenger Broad-
casting Corporation were pledged to Gillett as security for the funds
advanced by him. On March 24, 1939, Stenger executed under oath
and submitted to the Commission financial reports for the calendar
year 1938 and for the period August 1, 1938, to January 31, 1939,
respectively. In each of such reports it was stated that he had not
disposed of his financial interest; that he was the owner of the
station at the end of the year and during the year ; and that station
operations, time management, and sales of broadcast time were con-
ducted by him.

23. In various applications for renewal of license, John H. Stenger,
Jr., has made false statements with respect to the amount of his
liabilities. In the application for renewal of station license dated
and executed March 20, 1937, it was reported falsely that liabilities
were less than $2,000; that he had expended the amount of $5,100
as payment in full for a new transmitter, and that he was not liable
for any further commitments of a financial nature in connection
therewith. As of March 20, 1937, the liabilities of the licensee
amounted to not less than $5,730. Such liabilities included an obli-
gation in the amount of $4,430 for the full purchase price of the new
transmitter and a liability of not less than $1,300 on a purchase -
money mortgage dated November 27, 1935, on land used as the trans-
mitter site of the station. In the financial statement submitted with
the application for renewal of license dated September 14, 1937, it was
reported that the total liabilities of the licensee at that time amounted
to $3,720.20. In fact, his liabilities at that time aggregated not less
than $7,382.08, and included the aforementioned obligations on a
transmitter and mortgage in the total amount of $5,730, liability
for the payment of a promissory note in the amount of $1,500 dated
July 8, 1937, and an obligation of $152.08 for material used in the
installation of a new ground system at the station. As at December
31, 1939, he had total assets of $1,905.13, consisting of cash, $670.13;
cash surrender value of insurance, $400; equity in automobile, $600;
meter deposit, $15; and tube inventory, $220. As of May 6, 1938, his
liabilities aggregated about $39,000. Although no funds have been
applied to the reduction thereof by the licensee, Gillett has reduced
the total amount of such liability by effecting compromise agreements
with some creditors and payments of money to others. The outstand-
ing obligations of the licensee ,aggregated $19,545 as of March 4,
I939, t',Withou regard to any funds advanced or expended by others
ih aiifcit.erittion of the station subsequent to May 6, 1938. Expendi-
ttfreil Made by 'Gillett and Eager in behalf of the station after
May 6, 1938 aggregated $16,196, of which amount $10,750 was ad -
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vanced by Eager. The operations of the station in every year sub-
sequent to 1922 have resulted in a loss.

24. The control actually exercised by Gillett and his associates
went beyond the terms of the contract, and beyond the activities
reasonably to be contemplated therefrom.

CONCLUSIONS

Upon the foregoing findings of fact the Commission concludes :
1. The applicant is not financially qualified to continue the opera-

tion of the station.
2. In view of the facts recited above with respect to false repre-

sentations made to the Commission by the applicant in applications
and other documents, it is apparent that his character is not such as
to qualify him to hold the license of a radiobroadcast station.

3. In practical effect the station licenses heretofore granted to the
applicant for the operation of Station WBAX, and the rights therein
granted, have been transferred to Glenn D. Gillett, Marcy Eager,
and Stenger Broadcasting Corporation without obtaining the con-
sent of the Commission thereto in writing, in violation of the provi-
sions of section 310 (b) of the Communications Act of 1934, as
amended.

4. The radio transmitting apparatus described in licenses hereto-
fore issued to the applicant for the operation of Station WBAX has
been used and operated by Glenn D. Gillett and Marcy Eager, directly
and through agents, and by Stenger Broadcasting Corporation,
through its officers and directors, particularly with respect to the
control of physical operation and programs broadcast, in violation of
the provisions of section 301 of the Communications Act of 1934, as
amended.

5. The applicant has relinquished control of this station and his
right to exercise same; and has failed to discharge properly the obliga-
tions made incumbent upon him in licenses which he has received
from the Commission.

6. The granting of the application for renewal of license of Station
WBAX will not serve public interest, convenience, or necessity.

The proposed findings of fact and conclusions of the Commission
were adopted as the "Findings of Fact and Conclusions of the Com-
mission" on March 31, 1941.

CRAVEN, Commissioner, concurring specially :

I concur with the ultimate result, but believe that denial should be
without prejudice to the filing of an application for transfer of license
to a person satisfactory to the Commission, as to qualifications under
the law.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matters of Revocation of Licenses of :
STATE CAPITOL BROADCASTING ASSOCIATION, INC.,

(KTBC), DOCKET No. 5835
AUSTIN,

Josx CALVIN WELCH, WILLIAM M KELLER and
BONNER FRIZZELL, doing business as
PALESTINE BROADCASTING ASSOCIATION',

,-,,, DOCKET No. 5836

PALESTINE, TEN.

RED LANDS BROADCASTING ASSOCIATION,
BEN T. WILSON, President, (KRBA),

LUFKIN, TEN.

EAST TEXAS BROADCASTING CO., (KGKB),
TyLiqt, TEN.

1Docsw No. 5837

}DOCKET No. 5840

April 10, 1940

OPINION OF GEORGE HENRY PAYNE, COMMISSIONER, IN THE ABM CASES

I submit herewith a preliminary report on four of the Texas hear-
ings at which the Commission recently designated me to preside.

On March 5 and 6, I heard KTBC in Austin, Tex.; March 7, KNET
in Dallas; March 11, 12, 13 and 14, KRBA in Dallas; March 14 and
15, KNET was concluded in Dallas; March 18 and 19, I heard KGKB
in Tyler; March 20 KSAM in Dallas; and on March 21, KTBC,
KRBA, and KSAM were concluded in Dallas. However, the KSAM
matter will be heard further.

STATE CAPITOL BROADCASTING ASSOCIATION, INC., STATION RTBC, AUSTIN,
TEL-DOCKET NO. 5835

On February 7, 1940, the Commission revoked the license of this
station, effective February 24, 1940, on the following charges:

That the original construction permit and station license were issued by the
Commission upon false and fraudulent statements and representations and
because of the failure of the applicants to make full disclosure to the Com-
mission concerning the financing of station construction and operation, the
ownership, management, and control thereof, in violation of the provisions of the
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Communications Act of 1934, as amended, and the rules and regulations of the
Commission; and that, had the actual facts in connection therewith been pre-
sented and made known to the Commission it would have been warranted in
refusing to grant such application and station license; and that rights granted
to the State Capitol Broadcasting Association, R. B. Anderson, president, and
State Capitol Broadcasting Association, Inc., in and by the terms of said sta.
tion license have been by it transferred, assigned, or otherwise disposed of
without the consent in writing of this Commission in violation of the provisions
of the license and of the provisions of section 310 (b) of the Communications
Act of 1934, as amended.

On February 27, 1940, I was designated by the Commission to
preside at a hearing to be held in Texas on the order revoking the
license.

This company originally obtained a broadcast license as a copart-
nership consisting of A. W. Walker, Jr., R. B. Anderson, and R. A.
Stuart. The company was later incorporated and the license trans-
ferred to the corporation. The stock in the corporation was divided
equally among the three partners.

All of these men are lawyers and enjoy good reputations in their
communities. Walker has occupied the position of Professor of Law
in the University of Texas since September 1925.

The partners knew little or nothing of radio but were guided at
practically every step by Dr. James G. Ulmer, a resident of Tyler,
where he operates a radio school. The application was prepared by
Ulmer or under his supervision. He was present at the deposition
hearings and at the hearings in Washington.

Except for some incidental expenses, the partners expended no
money whatever on the station. The cost of the land and the equip-
ment required for the construction of the station and the cost of
operation were borne by Ulmer.

On April 4, 1939, not long after the construction permit had been
issued to the partners, two contracts were made by the partners with
Ulmer. One of these contracts provided for the erection of the sta-
tion by Ulmer. The other contract gave an option of 6 months to
Ulmer to purchase the station on payment of $6,000 to the partners.
There is another provision in one of the contracts giving the partners
an option to buy the interest of Ulmer by the payment to him of not
more than $20,000, provided ha had not exercised his option of buy-
ing the station for $6,000. Still another clause provides that Ulmer
should have management of this station under the control of the State
Capitol Broadcasting Association as to general policies.

The $6,000 option was never exercised by Ulmer. The $20,000
option was never exercised by the partners.
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The record shows that Ulmer had charge of construction and paid
all costs and that the partners showed only a casual interest while it
was being constructed. When the station was filially in operation,
Walker, who was the most active of the partners, made a few per-
functory inquiries as to how things were going on at the station. His
partners displayed even less interest. In fact neither of them lives in
Austin. Both reside in distant communities and make only occa-
sional visits there at irregular intervals. Ulmer operated the sta-
tion practically without supervision except of the vaguest sort. The
station was in fact in the possession of Ulmer. The license, however,
was issued in the name of the partners who at no time had other than
technical ownership of the station.

The licensees have deliberately misinformed or deceived the Com-
mission on at least two occasions.

On September 26, 1939, the licensees filed an application to assign
the license to a corporation representing the same interests as existed
in the partnership. The balance sheet accompanying this application
showed the net worth of the partnership to be $27,031.45. It also
showed fixed assets amounting to $24,433.10 and intangible assets
amounting to $1,984.84. The fact was that the licensees, as a copart-
nership, at that time had no assets and their net worth was nil. The
record also shows that the licensees could at no time regain possession
of the station unless they first paid Ulmer $20,000. This liability
was not shown in the balance sheet.

Form 728 was filed with the Commission on December 15, 1939, by
the licensees as part of an agreement for the sale of the capital stock
of the licensee corporation to J. M. West and two others. One of the
instructions in this Form 728 required information relative to all
contracts (written or oral) affecting the "use, management, or opera-
tion of the stations by any person or entity, other station, chain of
stations or chain broadcasting company." The contracts of April 4,
1939, with Ulmer were not listed in this form, although that was
clearly required by the instructions.

It may be mentioned that in this agreement for the sale of the stock
of the licensee, corporation to West and others, Ulmer was not men-
tioned. However, of the $50,000 consideration specified in the agree-
ment, Ulmer was to receive $44,000 and the three stockholders only
$6,000.

All the negotiations for the sale of the station were carried on by
Ulmer. West testified it was his understanding that Ulmer had con-
structed alltd was operating the station and that $6,000 was to be paid
to the licensees of the station for obtaining the license.

It may be noted that the deed of the land from Ulmer to the partner -
8 P. C. C.
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ship was executed August 16, 1939, and that the deed from the partner-
ship to the corporation was executed September 14, 1939. Both were
filed for record November 9, 1939. However, the application for
assignment of license from the partnership to the corporation was
executed September 25, 1939, a considerable time before the deeds
were recorded. Apparently Ulmer had received no consideration for
the transfer of the property.

The licensees received no returns whatever from the station.
It is evident that the partners secured the station license through

fraud, having represented to the Commission in their applications and
associated papers and at hearings that they would construct, control,
and operate the station-something they had no intention of doing.

No convincing or even reasonable explanations have been made of
the irregularities shown. No evidence was produced to show that the
owners of record actually owned and controlled the station. The
station has in fact been owned, controlled and operated by Ulmer.

PALESTINE BROADCASTING ASSOCIATION, RADIO STATION KNET, PALESTINE,

TEX.-DOCKET NO. 5 83 6

On February 7, 1940, the Commission revoked the license of this
station, effective February 24,1940.

The charges in the revocation order in this case are similar to the
charges in the State Capitol Broadcasting Association case.

On February 27, 1940, I was designated by the Commission to pre-
side at a hearing to be held in Texas on the order of revocation.

The Palestine Broadcasting Association obtained a broadcast license
as a copartnership consisting of John Calvin Welch, William M.
Keller, and Bonner Frizzell. The license is still in the names of these
persons.

As in the previous case, all the partners are men of excellent reputa-
tion in their community. Reverend John Calvin Welch is an active
minister; Bonner Frizzell is the superintendent of public schools in
Palestine, Tex., and William M. Keller is a local insurance broker.
Welch has not resided in Palestine in several years.

In this case also Dr. James G. Ulmer inspired the filing of the appli-
cation which was prepared by him or under his supervision. In this
case, as in the previous one, Ulmer has used local men of excellent
standing to obtain a station license.

Seller testified that he had no equity whatever in the enterprise.
. He was prevailed upon to lend his name to the project by the solicita-
tion of Frizzell, who in turn was inspired by Ulmer. Keller was
also approached directly by Ulmer.

8F.C.O.
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Articles of copartnership were executed by the three partners and
duly filed with the Commission, but no written agreement between the
partners was made.

Keller stated definitely that in spite of the fact that he had joined
in the application, lent his name to the project, and filed a financial
statement as required by the Commission, he was assured by Ulmer
and Frizzell that he would be free of all responsibility.

Keller made no investment whatever in the enterprise and received
no compensation, in accordance with his understanding with Ulmer
and Frizzell. It was Ulmer and Roy Terry who constructed the sta-
tion and attended to all the details.

Keller said that he had joined in the undertaking through a mis-
apprehension. When he became aware of the legal responsibilities
that he had unwittingly assumed, he tried to prevail upon Ulmer to
incorporate the company in order that he (Keller) could assign his
stock to someone else. Ulmer promised to do so. However, nothing
came of this promise for a long time. Keller became worried and im-
patient and feared that he might be charged with fraud. He threat-
ened to write to the Commission, disclosing the true facts and asking
that his name be removed from the records as owner. As a result of
this state of mind, Keller and Welch jointly executed an assignment
transferring their partnership interests to Frizzell. This assignment
was never filed with the Commission, but it has never been cancelled by
either Keller or Welch.

Since the station license was issued, neither Keller nor Welch has
participated in its operation.

Welch's connection with the company was similar to that of Kel-
ler's. He had no control of the station nor any financial interest
therein. Like Keller, he had acted as "dummy."

Keller, who is an insurance broker, wrote a number of policies for
the station which were negotiated and paid for by Dr. Ulmer or Terry.
Renewals of these policies were made in the name of Frizzell.

No one has ever reported to Keller or to Welch about station oper-
ations. Ulmer was in charge of these operations and Terry at the
beginning was his principal assistant. No meeting of the partners
was ever held subsequent to the signing of the articles of association.
No financial accounting has ever been made to Keller or to Welch.

Frizzell testified that it was Ulmer who had prepared the appli-
cation for a station license, had taken care of the hearings in Wash-
ington, had financed, equipped, and constructed the station. Friz-
zell had spent no money in connection with the station eicept $250
in incidentals and $350 for legal fees in the present case. None of
t& partners had paid any part of the capital costs.
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Frizzell testified further that it was he who had brought Welch and
Keller into the enterprise, upon the suggestion of Ulmer that local
people would be required to apply for the license. He also testified
that Terry had direct charge of construction and took care of opera-
tions when the station was first opened.

Frizzell had occasional talks with Terry, but gave no directions to,
Terry about the construction or the operation of the station. Terry
remained at the station for a month or two after it had begun opera-
tion. It was either Terry or Ulmer who engaged the employees.
Terry also supervised operations from the beginning of 1936 until
the fall of 1937, making periodic trips to the station. He employed
all the local managers during that period, who reported solely to
him.

Frizzell corroborated the testimony of Keller as to the promise made
to Keller and Welch that they would be free of all liability in con-
nection with the station. Frizzell received similar assurances as to
his own liability from Ulmer. He said he knew that the partner.
ship as it stood was subject to certain legal liabilities and it was there-
fore understood by the partners and Ulmer at the very beginning that
a corporation would be organized to supersede the partnership.

An agreement was executed by Welch May 16, 1939, assigning his
interest to Frizzell. This was in addition to the one he had executed
jointly with Keller. This agreement was not filed with the Commis-
sion but has never been cancelled. Frizzell stated it was his belief
that the assignments to him by Welch and Keller were valid and that
he actually held their interests. Frizzell stated Welch and Keller
had drawn no money whatever from the enterprise.

On April 1, 1939, Frizzell entered into an agreement with Ulmer
under which he has been drawing $50 a month for services ren-
dered. However, practically all of Frizzell's time has been consumed
by his duties as superintendent of schools and his services at the
station have been nominal. He had drawn no money from the station
previously.

I lease to the studio stood originally in the names of Ulmer and
Terry.

Terry claimed a half interest in the enterprise, but Ulmer refused
to make an accounting.

When matters at the station were becoming critical, Ulmer gave
Frizzell a 25 percent interest in a corporation which was organized
to supersede the partnership.

Frizzell had made misrepresentations under oath .to the Commis-
sion.

8F,C.C.
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The renewal application filed October 1939 contains the names of
Welch and Keller as partners in spite of the fact that they had assigned
their partnership interests to Frizzell.

B. V. Hammond, former station manager of KNET, was an im-
portant witness. He verified the following facts :

(a) That the control of the station was in the hands of Ulmer and
Terry.

(b) That the partners were simply "dummies" having technical
ownership only.

Hammond stated that he had been cautioned by Ulmer and Terry
not to disclose their interests in the station.

Roy G. Terry stated that it was never intended that the partners of
record should have any ownership of the station or control of its
operations, and that the bank account was transferred to Frizzell in
order to disguise the true interests if an investigation were made by
the F. C. C. This testimony is corroborated by letters in the record,
exchanged between Terry and Hammond. Terry also stated that
Ulmer had not put much money in the station, but he was one of the
owners. Terry invested about $2,500 in the enterprise, for which he
was never reimbursed except such money as he may have collected
from operations.

It is evident that the partners secured the station license through
fraud, having represented to the Commission in their applications and
associated papers and at hearings that they would construct, control,
and operate the station-something they had DO intention of doing.

No convincing or even reasonable explanations have been made of
the irregularities shown. No evidence was produced to show that
owners of record actually owned and controlled the station. The
station has in fact been owned, controlled, and operated by Ulmer
and, for a substantial period, by Terry.

Frizzell was an evasive witness.

RED LANDS BROADCASTING ASSOCIATION, STATION REBA, LUFKIN, TEE.-
DOCKET NO. 5887

On February 7, 1940, the Commission revoked the license of this
station efrective February 24, 1940.

The charges in the revocation order in the present case are similar
to the charges made in the State Capitol Broadcasting Association
case.

On February 27,1940, I was designated by the Commission to pre-
side ittn. hearing to be held in Texas on the order of revocation.

The Red Lands Broadcasting Association secured a station license
from the Commission as a copartnership consisting of Ben T. Wilson,
Thomas W. Baker, and R. A. Corbitt.

sr. o. C.
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All of the partners are reputable men of fair means. It was
shown that James G. Ulmer had arranged for these men to apply for a
broadcast license because they were able to show a good front before
the Commission.

Here, too, Ulmer came into the picture early. The application for
a construction permit was prepared by him or under his supervision.
He prepared the data for the depositions, was present at the deposi-
tion hearings, and employed his lawyer Hanley to handle the legal
phases of the case.

The partners knew practically nothing of radio as a science or as a
business and were used by Ulmer as dummies to serve his purpose.
None of the partners made any capital investments in the station.
Roy G. Terry, a former partner of Ulmer's, testified that Ulmer had
assured the partners that they were to invest no money in the enter-
prise. One of the partners, Ben T. Wilson, corrobated this testimony.

On February 20, 1938, the partners entered into a contract with Dar-
rell E. Yates, in Ulmer's presence, under the terms of which Yates
agreed to finance, construct, and operate the station. The partners
were to receive 10 percent of the net profit of the station until the
capital investment was withdrawn by Yates and 20 percent thereafter.
During the first 6 months Yates was to receive 100 percent of the net
profit.

It must be noted here that Yates at this time was employed by
Ulmer at Station KLUF (Galveston, Tex.) and it was Ulmer who had
sent him to Lufkin. This fact is clearly established by the testi-
mony of Ben T. Wilson, although denied by Yates.

In course of time the station was constructed under the direction
of Yates, who has been operating it since it went on the air under
licenses granted by the F. C. C. to the partners.

The testimony shows clearly that the partners have not partici-
pated in the financing, construction, or operation of the station; nor
have they directed its policies, although a feeble claim was made that
they had.

Ulmer does not appear in the records as partner or owner. He
never does thee partnership cases. His interests, however, have
been protected. Since June 1938, he has been employed by Yates as
an adviser on a "retainer fee". of $50 a month. He also holds Yates'
promissory note for $5,000, the consideration for which has not been
explained and remains obscure. Payments on this note, which bears
no interest, are shown by Yates' records, but have not been endorsed
on the note itself. Yates has stated that the $250 was the only in-
vestment Ulmer made in the station.

Practically all the profits made by the station so far has gone into
the pockets of Yates and Ulmer. The partners have received no ili-
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come from it whatever, although Yates stated that small credits,
representing their share, have been set up on his books in their favor.
No books of the station accounts were set up until after the revocation
order had been issued.

Yates admitted that two bank accounts are maintained for the
deposit of station funds. One of these accounts is in the name of
the Red Lands Broadcasting Association and the other in the name
of "Darrell E. Yates." Both are subject to Yates' order only. The
word "Proprietor" is used in the books of the station in connection
with Yates' name. This use of the word "Proprietor" is in itself a
sufficient commentary on the nature of the set-up in this case.

Important testimony was given by Roy G. Terry, the former part-
ner of Ulmer. The Red Lands Broadcasting application for a con-
struction permit at Lufkin, Tex., was filed before these two partners
had split up. Terry testified that it was Ulmer who had arranged
for the Red Lands partners to file the application. He sought local
color, good reputation and financial stability in the men he used as a
front before the Commission. Wilson, Baker, and Corbitt answered
his requirements.

Terry also testified that the Lufkin enterprise had belonged wholly
to Ulmer and himself before the split occurred. It was Terry who
arranged, upon the suggestion of Ulmer, for one of their employees,
Verne Hatchett, to help with the depositions which were submitted
with the application. Verne Hatchett was paid $50 for this service-
$12.50 by each of the four stations controlled by Ulmer. Ulmer took
care of Verne Hatchett's transportation and hotel bill personally.
In fact, Ulmer drove her to Lufkin in his own car.

Terry stated that Ulmer and he defrayed the expenses incurred
by Ben T. Wilson on his trip to Washington to attend the hearings.
These disbursements were noted in the personal partnership records
of Ulmer and Terry. In fact, practically all promotional expenses
were paid by Ulmer and Terry.

Terry testified that on one occasion he demanded of Ulmer a writ-
ten statement covering their partnership agreement and that in re-
sponse Ulmer said: "No; I can't do that . . . The applications are in
those other people's names."

Here, as in the other partnership cases, the partners filed an appli-
cation, depositions, and financial statements with the Commission-
all tending to show that they would finance, construct, operate, and
control the radio station although they had no intention of so doing.
The partners went further in deceiving the Commission. On Novem-
ber 30,,1938, they filed a financial report showing that the Red Lands
Broadcasting Association had assets of the value of $15,000, whereas
the partnership had no assets whatever.

8 F. Cr. 0.
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The partners have not participated. in financing construction or
operation of Station KRBA. They have not exercised the more im.
portant rights granted to them by the Commission's license. These
rights have, on the contrary, been exercised by Yates and Ulmer.

It was interesting to note that one of the partners, R. A. Corbitt,
could not remember the office he held in the association.

A little episode at the hearing may shed light in dark corners.
While on the witness stand, Yates drew from his pocket U. S. Gov-
ernment bonds of the face value of $11,400 (cost $8,500) and stated
that he had converted all his cash or most of it into bonds. Appar-
ently he was uncertain of his legal status in the business he was operat-
ing.

Both Yates and Baker made unusually evasive and hostile witnesses.

EAST TEXAS BROADCASTING CO. STATION ECK; TYLER, TEX.-DOCKET NO.
5840

On February 13, 1940, the Commission revoked the license of this
station effective March 1, 1940.

The charges in the revocation order issued in this case are in effect
as follows:

(a) That control of the licensee corporation was transferred to
James G. Ulmer and his wife by means of stock sales in violation of
the act.

(b) That the corporation assigned the rights granted to it by license
issued by the F. C. C. to James G. Ulmer and that he had exercised.
such rights without having secured the consent of the Commission in
writing.

On February 27, 1940, 1 was designated by the Commission to pre-
side at a hearing to be held in Texas on the revocation order.

The East Texas Broadcasting Co., a corporation, acquired this sta-
tion by assignment on January 27, 1932. James G. Ulmer was not an
original officer of the corporation, but he was an original stockholder,
having acquired 80 shares in 1931.

The East Texas Broadcasting Co. (Station KGSB) was author-
ized to -issue 1,000 shares of common stock having a par value of $25
a share, all of which are outstanding.

Soon after he had taken charge of the station in 1932, as shown
below, 'Ulmer began to acquire additional stock. Some of these shares
he acquired openly, but others surreptitiously for there was objection
to Ulmer's gaining stock control, particularly on the part of B. J.
Peasley, one of the stockholders and directors of the corporation.

Early in 1937 Ulmer was reported to have said that he then had
control of the stock of the corporation. On another occasion, at a
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State Capitol Broadcasting Association, Inc., et al. 455

directors' meeting, Ulmer admitted under pressure that he held stock
having a par value of $13,500, or 540 shares, which represented more
than 50 percent of the outstanding stock of the corporation. Walter
B. Jones testified that he had sold his stock, 40 shares in all, to Ulmer
sometime at the end of 1936. This stock was transferred to the name
of Mrs. Ulmer. It was on this occasion Ulmer said (according to the
testimony of Jones) : "Well, this gives me control of Station KGKB."
W. M. Roberts, president of the corporation, also stated that Ulmer
had control early in 1937. Later he amended this statement to say
that control was vested in Ulmer and his wife.

The stock books of the corporation show that Ulmer holds 480
shares and Mrs. Ulmer, his wife, 256 shares, or 736 shares in all. As
501 shares constitute a majority of the shares, Ulmer and his wife
actually control the stock of the corporation according to the stock
books.

There is an illuminating bit of evidence in the record which tends
to show that the stock held in the name of Mrs. Ulmer' is owned by
Ulmer himself. Arthur Squyres & Co., accountants, submitted a
report covering an audit of the corporation on March 12, 1938. In
this report the accountants state that the stock which Ulmer bought
was bought solely with his personal funds. All the Ulmer stock,
including the shares held in the name of Mrs. Ulmer, was bought by
Ulmer.

In February 1989 Ulmer submitted a report to the ,directors of
the corporation showing that he 'held stock having a par, value of
$15,300, or 612 shares, and that Mrs. Ulmer held stock of the par value
of $3,000, or 120 shares. If this report is correct, Ulmer held in his
own name a majority of the shares.

In another report rendered by Ulmer to the directors, he admitted
holding stock of the par value of $17,300.

Both of the reports mentioned were apparently accepted by the
board of directors.

It may be noted that Mrs. Ulmer has never attended any of the
meetings of the stockholders, and that Ulmer has invariably voted
her stock by proxy at such meetings. Ulmer has never reported this
practice to the Commission, as required. In fact he falsely reported
to the Commission -under oath that she always voted her stock inde-
pendently. _

In 1932, the licensee corporation entered into a contract or lease
with Ulmer transferring to him substantial control of the station. In
rOurn 1)-Imer was required to pay to the stockholders a rental of
10 percent of the gross income of the station when such gross income
did n't:A erdeed$26,000 and 20 percent of any gross income in excess of
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Under this lease Ulmer took full charge of the station. He con-
trolled the station's policy, its operations, programs, commercial ac-
counts, and employees. He employed Roy Terry to manage the station
under a personal agreement giving Terry an interest in the profits.
Terry reported only to Ulmer. Ulmer submitted no reports to the
corporation regarding the activities of Terry.

A bank account was maintained by the East Texas Broadcasting
Co. in its own name. Ulmer alone signed checks on this account, ex-
cept at the beginning when such checks were signed by both Ulmer
and W. M. Roberts, the president. No formal authority was ever
granted to Ulmer by the corporation to sign checks in this manner.

Ulmer was not actually subject to the will or direction of the board
of directors or of the stockholders. He drivel his power from the
lease or contract he held. Although Ulmer was the secretary -
treasurer of the corporation, he operated the station as an individual
under this contract and not as an officer of the East Texas Broadcast-
ing Co. It is he who has exercised the rights granted to the
corporation in its station license and not the corporation itself. The
corporation, indeed, continued to function as a legal entity, but it
had divested itself entirely of its rights under the Commission's
license.

These conditions existed during the life of the contract or lease,
which expired in 1939, but have been continued by tacit consent.

Ulmer has apparently not furnished the corporation with reports
of any comprehensive character, or with any degree of regularity
regarding station operation under its license. One of the few re-
ports rendered by him was an annual report showing the amount of
rent or dividend due to each stockholder under the lease or contract.

SUMMARY

Three of the four licensees dealt with secured their station licenses
in the names of copartnerships. These were :

KTBC Austin, Tex.
KNET Palestine, Tex.
KRBA Lufkin, Tex.

All of these cases present telltale points of similarity. The tech-
nique used in securing the licenses and of transferring the Tights
under them was practically the same in each case.

First, James G. Ulmer prevailed upon three local men of excellent
reputation and financial stability to organize a copartnership for the
sole purpose of securing a station license.

Next, he directed all the important details : Prepared the applica-
tion, or supervised its preparation; compiled data for the depositions
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which the partners executed; was usually present at the deposition
hearings to see that no hitches were encountered; and finally he had
his own lawyer, James H. Hanley, file the papers with the Commis-
sion and attend to the legal phases. Ulmer hovered over the appli-
cation and applicants like a guardian angel until the application
was granted and the applicants had received a construction permit
from the Commission.

Soon after the construction permit had been secured, the partners
entered into a contract authorizing Ulmer (or one of his coworkers)
to finance, construct, and operate the station. Thus, in the early
history of the station, did the partners assign their license rights
without the knowledge or consent of the Commission.

The partners made no capital investments and received no income
from the station. Stipulations for small percentages of the profits
were sometimes made in the contract. But actually the partners re-
ceived no income and expected none, except in one case where one
of the partners got $50 a month. Ulmer assured them that they
would be free of liability in connection with the station. All, or
almost all, of the profits found their way into Ulmer's pockets or the
pockets of one of his close associates.

The partners had no control of the station's bank accounts, receipts,
or expenditures. They had no control of personnel, programs, or sta-
tion policy. They continued, indeed, to sign reports intended for the
Commission. But all such reports were prepared by others and the
partners had but a vague idea of their contents and purpose. They
continued to sign papers because they were the licensees of record in
order to deceive the Commission.

It is clear that the partners were simply puppets manipulated by
Ulmer who was the puppeteer.

It was Ulmer, or one of his associates, who financed, constructed,
and operated the station. It was he who controlled the programs and
the station policy. It was he who hired or fired employees and enjoyed
the profits.

The partners signified under oath by their application and asso-
ciated papers that they would finance and control the station. This
they never intended to do, thus perpetrating fraud upon the
Commission.

In several instances the partners submitted sworn statements show-
ing that the partnerships involved possessed substantial assets,
whereas, in fact, such partnerships possessed no assets whatever.
Station assets belonged to Ulmer or one of his associates.

The Tyler case (Station liGICB) involves a corporation and differs
somewhat from the partnership cases. Here Ulmer gained voting con-
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trol of the East Texas Broadcasting Co. by means of stock purchases,
without the knowledge or consent of the Commission. In other re-
spects the case is similar to the rest. Here, too, the license rights were
illegally assigned and illegally exercised by the assignee, who again
was Ulmer.

Ulmer's conduct is reprehensible in more ways than one. He has
induced honest and self-respecting men to violate the law and partici-
pate in an intricate scheme of deception. Most of these men made
themselves parties to Ulmer's machinations through honorable inten-
tions-a desire to serve their communities. Some of them even tried
to break through the net in which Ulmer had caught them. But
Ulmer's own conduct was prompted wholly by greed. Ulmer has cast
a shadow upon the business of broadcasting.

I do not consider that this is the appropriate time to call the Com-
mission's attention the fact that James H. Hanley, an attorney practic-
ing before this Commission, represented James G. Ulmer throughout
the formulation and prosecution of all of the applications involved..
He also represented in each instance the local applicants. It will be
remembered that Hanley was a member of the Federal Radio Commis-
sion, which preceded this Commission in the regulation of broadcast-
ing. The attention of the Commission will be called to his activities
upon the completion of the remaining hearings in Texas and after I
have had further opportunity to study the exhibits in this connection..

8 F. C. O.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matters of
SAM HOUSTON BROADCASTING! ASSOCIATION

(SSAM), Door= No. 5838
HUNTSVILLE, TEX.
NAVABRO BROADCASTING ASSOCIATION (KAND),

DOCKET No. 5839
CORSICANA, TEx.

June 4, 1940

OPINION' OF GEORGE HENRY PAYNE, COMMISSIONERS IN TEM ABOVE
CASES :

I submit herewith a preliminary report on two additional Texas
hearings at which the Commission designated me to preside.

SAM HOUSTON BROADCASTING ASSOCIATION, STATION MCSAM, HUNTSVILLE,
TEX.-DOCKET NO. 15 8 3 8

On February 7, 1940, the Commission revoked the license of this
station, effective. February 24, 1940.

The charges in the revocation order in this case are as follows :
* * it further appearing that said original construction permit and station

license were issued by the Commission upon false and fraudulent statements and
representations and because of the failure of the applicants to make full disclosure
to the Commission concerning the financing of station construction and the
operation, ownership, management and control thereof by James G. Ulmer and
Roy G. Terry, either or both, in 'violation of the provisions of the Communications
Act of 1934, as amended, and the rules and regulations of the Commission ; and
that, had the actual facts in connection therewith been presented and made
known to the Commission it would have been warranted in refusing to grant
such application azulretation license; and

It further appearing that rights granted to the said Sam Houston Broadcasting
Association, Pl. G. Webster, President, in and by the terms of said station license
have been by it transferred, assigned or otherwise disposed of without the con-
sent in writing of this Commission in violation of the provisions of said license
and of the provisions of Section 310 (b) of the Communications Act of 1934, as
amended ; * * *

On February 27, 1940, I was designated by the Commission to pre-
side a hearing to be held in Texas on the order of revocation.

heard this ease in Dallas, Tex., on March 20 and 21, 1940. The
east) wag reopened for further hearing in Dallas on April 24 and closed
the BR83104ay.

124 C et
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The Sam Houston Broadcasting Association obtained a license as
a copartnership consisting of H. G. Webster, president, Dr. C. N.
Shaver, vice president, and W. Bryan Shaver, secretary -treasurer.

As in the Lufkin, Palestine and Austin cases, I have already reported
on, all the partners are men of excellent reputation. Webster is a
banker; Dr. Shaver is president of the Sam Houston Teachers College
and director and honorary vice president of a bank; W. Bryan Shaver
is Dr. Shaver's son.

Again Dr. Ulmer comes into the picture at the very beginning.
Webster testified that the partners had an agreement with Ulmer,
before the application was filed, that he would finance and construct
the station; but that this agreement was cancelled before the appli-
cation was actually filed because of Ulmer's split-up with his partner,
Roy G. Terry.

Roy G. Terry testified that in the summer of 1934, he and Ulmer
entered into an oral agreement to procure, construct and operate radio
broadcast stations; that they were to be equal partners; that this
agreement was in effect until March 12, 1938, and that he and Ulmer
each had half ownership in the enterprise that later developed into
Station KSAM. He also testified that there was no dispute as to
ownership of the stations between him and Ulmer prior to the middle
of AuguSt of the year 1937 and that discussion of the dissolution of the
partnership first occurred sometime between October 1, 1937, and No-
vember 6, 1937.

The application for Station KSAM, according to Commission rec-
ords, was filed on June 21, 1937. It appears, therefore, that the ap-
plication had been filed before the split-up between Ulmer and Terry,
and while the agreement between Ulmer and the partners constituting
the Sam Houston Broadcasting Association was still in effect.

It was Ulmer who made the suggestion that local people be used to
obtain the station license. Ulmer and his engineer, John Sheppard,
helped in the preparation of the application, in spite of the alleged
abrogation of the agreement between him and the partners. Ulmer
advised them to draw up and file with the Commission articles of
association. Ulmer made a final check of the original application
before it Was filed; he recommended Hanley as attorney to the part-
ners; he was present at the original deposition hearings; and advised
the applicants as to procedure.

All the partners except W. Bryan Shaver made depositions and all
three filed financial statements.

On June 16, 1938, soon after the construction permit was issued (May
21, 1938), the partners entered into two contracts with Ulmer. Under
the terms of the first contract, Ulmer undertook to construct the station
at a cost of $6,500 on condition that the partners were to furnish $1,625,
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in cash and establish a credit fund of an additional $1,625. These con-
ditions were fulfilled. Owing to cash discounts received only $1,500
was spent under the credit.

Under the terms of the second or supplemental contract, Ulmer
was given the privilege of filing with the Commission an application
for the transfer to him of a half interest in the station. It was also
agreed that the partners would incorporate and transfer to him one-
half of the stock of the corporation and that they would give
him a promissory note in the amount of $3,250 to be used as evidence
before the Commission to show that he held a half interest. This note
was actually delivered to Ulmer. The note was dated September 26,
1938, and was due on or before the expiration of twelve months. It
was agreed that the note was not to be paid by the partners unless
the Commission denied the application for the transfer of half interest
to Ulmer, in which event they were to pay the note in installments.
The partners further agreed to assist Ulmer before the Commission to
obtain his half interest. No payments of principal or interest had
been made on account of this note at the time of the hearing and Ulmer
still held the paper. It may be mentioned that the actual amount of
this note is $3,200.

It is apparent now why neither the principal nor the interest had
been paid. The paper was intended simply as an instrument to
deceive the Commission when Ulmer applied for his half interest.

It is clear that the note covered a half interest that Ulmer actually
held in, the station --,a half interest that he acquired soon after the
construction permit was issued, but which was not disclosed to the
Commission as required by the rules. The contracts referred to were
filed with the Commission about a week before the revocation hearing.

An attempt was made on March 12, 1940, sometime after the revoca-
tion order was issued, to nullify the contractual relations existing be-
tween the partners and Ulmer by the execution of a cancelation of the
supplemental contract. However, the fact that Ulmer actually had a
half interest in the station could not be nullified. Webster testified that
the contract was canceled because it provided no expiration date. This
reason is not MAvir' Letrig as no superseding instrument was executed.

The Station, was.built by Ulmer or under his direction.
The first manager of the station was Harold C. Scott and the -

present manager is Darrell Yates-both friends or associates of -
Ulmer. Paul Wolfe, the first engineer employed by the station, was.
recommended by Ulmer.

On June 29, 1939, an agreement was made between the partners
and Darrell ' Yates under the terms of which Yates purchased for
$2009 stock of this corporation having a par value of $5,000 of a total
capitalization of $15,000. Webster testified that the $2,500 was re -
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ceived by the partners and divided equally by them. The Commission
was not informed of this transaction although, with it and the transfer
to Ulmer, majority ownership had passed from the licensees.

On or about September 27,1938, the licensees transferred to Harold
Scott, as station manager, control and operation of the station. This
transfer was not reported to the Commission.

A charter covering the incorporation of the association was ob-
tained September 10, 1938. An application to assign the license and
station to this corporation is pending before the Commission. In
these papers no mention was made of the interest of Yates or Ulmer
in the corporation or in the broadcast station.

Order No. 2 of the Broadcast Division required, among other things,
that licensees report to the Commission all contracts (oral or written)
affecting the "use, management, or operation of the station by any
person or entity, etc." The contracts in question were not reported,
notwithstanding the above clear provision.

The record shows that it was Ulmer's manager, Yates, who was in
actual control of the station and that the total investment of the
.licensees in the station was only $625.00.

The partners signified by their application, financial statements,
depositions, and testimony at the hearing that they would finance,
construct, and operate the station, which they failed to do. They
have perpetrated fraud upon the Commission.

ANAIBIO BROADCASTING ASSOCIATION, STATION RAND, CORSICANA, TEX.-
DOCKET NO. 5889

On February 7, 1940, the Commission revoked the license of this
station, effective February 24, 1940, on the following charges

* * * It further appearing that said original construction permit and
station license were issued by the Commission upon false and fraudulent state-
ments and representations and because of the failure of the applicants to make
full disclosure to the Commission concerning the financing of station con-
struction and the operation, ownership, management, and control thereof by
7 O Inxaer and Roy G. Terry, either or both, in violation of the provisionS

tienaintaticatiOns Act of 1934, as amended, and the rules and regulations
of the Commissleirivand, that, had the actual fade in connection therewith
been pReirsento*Anitp*do,3170w1X 0 103/1 C)0.1nnidpgion,, it Wo1141 have been war-
ranted in refusing to gtr,a3at such application and station license; and

It further appearing thaTt rights grans to the said Navarro Broadcasting
Association, J. C. West, President, in and by: the terms of said station license,
have been by it transferred, assigned, or otherwise disposed of without the
consent in writing of this Comm slop in 'violation of the provisions of said
license and of the provisions oaf ;section 314 (b) the Ckannup !cations Act
of 1934, as amended, ,* ,

8 IN Q. C.
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On February 27, 1940, I was designated by the Commission to pre-
side at the hearing to be held in Texas on the order revoking the
license.

I heard this case at Dallas, Tex., on April 23, 24, 25, and 26, 1940.
This company secured a broadcast license as a copartnership, con-

sisting of J. C. West and Frederick Slauson, and the station began to
operate May 16, 1937.

Both of these men were in business in Corsicana, Tex., and en-
joyed good reputations.

West, the president of the association, became acquainted with
James G. Ulmer in 1933, or possibly 1932, but it was not until 1934
or 1935 that they and Slauson discussed the possibility of a radio
station in Corsicana. It was then that West and Slauson expressed
a willingness and a desire to file an application with the Commis-
sion for such a station.

Roy G. Terry testified that Ulmer and he had discussed the pos-
sibility of obtaining a station in Corsicana and that subsequently
Ulmer went to Corsicana and obtained the consent of West and
Slauson, who were partners in the Wolf Brand Products Company,
manufacturers of chili products in Corsicana, to help secure such a
station.

Ulmer supervised the preparation of the application and engaged
his lawyer, James H. Hanley, to prosecute the application before the
Commission which, in due course, was filed.

Both West and. Slauson had furnished depositions and financial
statements in connection with the application, but in the begitming
had used none of their own funds to finance it.

On January 17, 1936, Hanley wrote Elmer regarding the proposed
station, speaking of it as "your" station and in other respects indi-
cating that -Ulmer was the owner. Hanley had represented Uhner in
cases involving radio stations since 1934.

Ulmer wrote a letter to Hanley on March 25, 1936, in which he re-
ferred to the application as his, using the word "my" to qualify the
word C`application."

Ulmer looked after the local deposition hearings, although it was
West and not he who testified at the hearing in Washington. However,
Ulmer was in Washington at the time of the hearing and consulted with
West. itt all times, Ulmer displayed a direct and personal interest in
the vicissitudes of the application.

On May 9, 1936, Ulmer wrote to his partner, Terry, regarding the
Corsicana application, as follows

"I think we have an air -tight ease there." This letter was written
from,Washington on Hanley's stationery.

tirr. (PO,
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Hanley looked to Ulmer for information about the application and
in a letter dated April 8, 1937, he again referred to it as Ulmer's
application.

In response to a question of government counsel, Ulmer explained
that by "we" in his testimony, he meant himself, West, Slauson, and
possibly Terry. Terry testified that it was he and Ulmer who had
filed the application and owned the station.

The station was constructed and financed by Ulmer and Terry-
principally by Terry, who was associated in this project as well as in
others with Ulmer. Important sums of money that went into the
station were borrowed by Terry upon promissory notes.

On February 11, 1936, Ulmer wrote to Hanley expressing concern
about the cost of promotion of his stations. Ulmer wrote :

The promotion of these stations is a costly thing and we must cut corners
wherever we can.

Terry testified that he took charge of construction, raised most of the
money for the station, and when it went on the air on May 16, 1937, he
operated it. He admitted that during construction Slauson offered
good suggestions which were accepted.

Terry employed practically all of the personnel, although he ad-
mitted that he accepted suggestions from West in the matter of a few
appointments to the staff. Furthermore, Terry had full charge of the
policies, programming, and the commercial phases of Station KA.ND.

Both West and Slauson displayed an interest in the station and
made helpful suggestions, but ultimate decision rested with Terry.

From May 16, 1937, when the station began operating, up to No-
vember 6, 1937, when Ulmer and Terry severed all connection with it,
no:Accounting was ever made to West or Slauson,* the licensees of
record. Although the station was yielding an income, no revenue
whatever was derived therefrom by West or Slauson during this
period.

A short 'time before the station began operations, Terry opened
an account in the State National Bank of Corsicana, designated as
the "'Radio Station KAND" account, upon which only he could
draw -cheeks. 'However, some time later, Charles L. Whittier was fun-
govverect to Aign checks; The° change to Whittier was prompted by
a letter which Hanley had written to Ulmer on September 20, 1937,
Advising that unless a management, contract existed, to see that the
owners of record handle bank accounts and other business. Neither
West nor Slauson ever drew on this account.

Some time in August 1937, Terry relinquished operation of the sta-
tion, but not his ownership interest therein.

The following episode sheds light upon the true ownership of
Station SAND before November 6, 1937. West and Slauson had

F. O. C.
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made a, number of outlays for the station, amounting in all to $2,199.93.
Terry had paid $600.00 to West and Slauson on account of these ex-
penditures on June 6, 1937. Later, West made a demand for the
balance, amounting to $1,599.93, presenting an itemized bill for that
sum. On July 2, 1937, Terry paid his balance to West. Both of
these items were paid by checks drawn on Terry's KAND bank account.
These two checks represented payment in full at the time to the
ostensible owners of the station. Terry testified that at a later date
West loaned the station $250 which was duly repaid.

Terry testified that West presented the bill with these words:
Dr. Ulmer told me that we wouldn't have to outlay any cash on this thing,

and we don't want any cash tied up in it. I want my money, and I want it now.

No convincing explanation has been made by West and Slauson of
these transactions. If the licensees had actually owned the station,
there would, of course, be no reason whatever for them to demand and
accept reimbursement from Ulmer and Terry of expenditures on the
station.

Ulmer testified that for their services, Terry and he were allowed
to operate the station. West and Slauson, it was agreed, were to get
advertising for their chili products on Station KAND and on all
the other stations controlled by Ulmer and Terry. Such advertising.
was actually given to West and Slauson.

Terry testified that Ulmer had agreed to give West and Slauson
advertising of their chili products over all the stations Ulmer and
Terry owned or would acquire in the future-three announcements
daily over each station-and in return Ulmer and Terry were allowed
to operate SAND as their own. This arrangement had continued
up to the final settlement on November 6, 1937.

On November 6, 1937, Ulmer and Terry transferred their interests
in Station KAND to West and Slauson in consideration of $6,000.
This contract became effective and West and Slauson assumed con-
trol of the station.

The record shows that West and Slauson had become aware of the
partnership differences that had developed between Terry and Ulmer
and the settlement of November 6, 1937, was hastened thereby.

In a letter to Ulmer, dated September 14, 1937, Hanley referred
to a contract made between the licensees of record and Ulmer con-
cerning the operation of KAND. Hanley expressed the fear that
the Commission might designate -the license for hearing if this con-
tract were filed. The records of the Commission show that this
contract has never been filed.

Slauson made a voluntary statement admitting that errors had
been made by the licensees. Beauford H. Jester, their attorney, made

8 P. O. O.
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a clear statement of the entire matter which, in effect, is a plea of
eo-n-FAssion and avoidance.

Mr. Jester went on to say, "Whatever this decision will be, it will
be taken by the respondents and their counsel in good grace and in
the knowledge that you gentlemen, all of you, have done a conscien-
tious job, and that you are doing it for the public weal, and in
effectuating a record of your Commission that is going to make that
Commission an admired. Commission."

The record plainly shows that the licensees at no time prior to
November 6, 1937, the date of the settlement contract, had control
of Station SAND; that such control was vested in Ulmer and Terry
during that period; and that, when the licensees became aware of
their anomalous position and sensed the difficulties and confusion
that the quarrel between Ulmer and Terry might give rise to, they
purchased control of the station by the payment to Ulmer and Terry
of $6,000 on November 6, 1937.

RECOMMENDATION

in my opinion the charges made by the Commission in the two
cases mentioned herein have been fully sustained. I, therefore, rec-
ommend that the revocation orders be affirmed.

8 F. CI. 0.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
EAGLE BROADCASTING CO., INC., (KGFI),
Bnowxsvuzz, Tnx.

DOCKET No. 5854.

June 17, 1940

OPINION OF GEORGE HENRY PAYNE, COMMISSIONER, IN THE ABOVE CASE:

In reporting on the last one of the so-called Texas cases, I may say
that the conditions prevailing in these cases do not arise from anything
peculiar to Texas, nor from the lawlessness or cunning of any one
person. These conditions, I believe, have resulted from the opinion
held by a few that the Communications Act can be ignored, if only
the right kind of pressure can be exerted upon the Commission or
its personnel.

There are some indications that equally distressing conditions may
exist in other parts of the country, too.

It seems to me that the Commission has taken a long stride in the
right direction by these revocation orclos and ,that racketewing
radio can be eliminated entirely by persistence and ccutrage en the part
of the Commission and its staff.

On March 22, 1940, the Commission revoked the license of Station
KGFI; effective April 15, 1940.

The charges in. the revocation order are as follows :
* * * It further appearing, that on or about October 7, 1938, the said Eagle

Broadcasting Co., Inc., by and through Ewol E. Wilson and Ernest E. Wilson
of Corpus Christi, Tex., then sole stockholders and in control of the licensee
corporation, by contract transferred and delivered to James G. Ulmer of Tyler,
Tex., and M. D. Gallagher of Brownsville, Tex., complete and exclusive possession
and control of Said Station KGFI, and did thereby then and there assign and
transfer to the said Ulmer and Gallagher all of the rights theretofore granted
to the licensee corporation by the terms of the license issued by this Commission
for the operation of said, station, without first having applied for and secured
the consent of this Commission in writing for such assignment and transfer, in
violgtion of the provisions of section 310 (b) of the Communications Act of

aniended; and' -

-Itiihrther-appearing, that by virtue of said assignment and transfer as afore-
said,.46s4ilff James G. trinukr, and/or M. D. Gallagher, from about October 7,
WA, it about nApril 22, 1989, had and exercised complete control of the manage -

8 F. C. Cr
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ment and operation of said station, and had and exercised all of the authority and
rights granted to the said Eagle Broadcasting Co., Inc., by the terms of the license
heretofore issued to it for the operation of said station KGFI, in violation of the
provisions of the Communications Act of 1934 as amended ; and

It further appearing, that Lawrence D. Yates, by contractual arrangement
with the said James G. Ulmer, M. D. Gallagher, and others, and without any
authority whatsoever from this Commission, since April 22, 1939, has been, and
is now, in complete and exclusive possession and control of said station, and
unlawfully has and exercises complete and exclusive supervision of the operation
thereof ; and

It further appearing, that rights granted to the said Eagle Broadcasting Co.,
Inc., in and by the terms of said station license have been by it transferred,
assigned, or otherwise disposed of without the consent in writing of this Com-
mission, in violation of the provisions of said license and of the provisions of
section 310 (b) of the Communications Act of 1934 as amended; * * *

Ewol E. (Jack) Wilson has been president of the Eagle Broadcast-
ing Co., Inc., for about twelve years. For many years the majority
stock was held by Ewol, his father and brothers, and, in later years, by
Ewol and only one of his brothers, Ernest E. Wilson. Ernest E. Wilson
has been serving as secretary and treasurer of the corporation.

The station was formerly located in Corpus Christi, Tex., and has
been operating in Brownsville, Tex., since about October 5, 1937. On.
October 7, 1938, Ewol and his brother Ernest, who together owned 85
percent of the stock of the corporation, entered into a contract to sell
their holdings to James G. Ulmer and M. D. Gallagher. An initial
payment of $5,000 was required by the contract, and the balance of the
purchase price to be paid at the rate of $375 a month by Gallagher and
Ulmer. Meanwhile the stock was held in escrow by the Peoples Na-
tional Bank of Tyler, Tex. Soon after the execution of this contract
Ulmer and Gallagher were elected directors of the corporation and the
board of directors -appointed them managers.

About October 15, 1938, Gallagher assumed control and operation of
the station, and continued in. charge until some time in February 1939,
when Lawrence D. Yates, one of Ulmer's employees, took charge. The
Wilsons consented tacitly to this arrangement.

On April 22, 1939, Gallagher conveyed to Yates his interest in the
station but the Wilsons were not party to this contract. It may be
noted here that none of these contracts and changes of control were
reported to the Commission at the time when they occurred.

It seems that Ulmer had defaulted in. his rental payments to the
Wilsons at the very beginning. He had, however, bought a mortgage
and note on the station in the amount of $2,900 that was held by
one H. C. Ragsdale. Gallagher paid his rental instalments while
he,lwas associated with the station and Yates continued to make
&EWAN* some time after he had taken charge. The Wilsons 'ac-
cepteda thie dents from Yates without question over a consider-

8 F.
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able period of time and by so doing recognized his authority to
operate the station.

Finally, Yates defaulted in the payments due to the Wilsons. The
Wilsons brought suit in the local courts to regain possession of the
station. An injunction in their favor was issued on April 3, 1940,
and the Wilsons resumed control of the station.

On. March 26, 1940, Yates sent a telegram to the Commission
practically acknowledging that he was operating the station
illegally and asking what disposition he should make of the license.
This occurred a few days after the Commission issued its order revok-
ing the license of KGFI.

William Simpson, an employee of KGFI, testified that Gallagher
had full control of the station up to the time he, Gallagher, trans-
ferred his interest to Yates.

Wilson admitted that he and his brother were not in possession
of the station for some time preceding April 3, 1940, when it was
held by Yates against their will. April 3, 1940, was the date of the
injunction. Wilson also admitted that Yates had operated the station
in violation of the law.

Wilson failed to report changes in operation or control, as required
by the Commission's rules, up to some time in April, 1940, when he
received a telegram from the Commission in reference to closing the
station. This telegram was sent in reply to the inquiry of Yates,
mentioned herein.

A number of contracts involving the interests of the station were
made by Gallagher, Ulmer and Yates without the knowledge or
consent of the Wilsons.

* * * * * * *

The Eagle Broadcasting Co., Inc., maintained KGFI in Corpus
Christi, Tex., for a number of years (from early in 1929 to some
time in May 1937). The circumstances under which the company
closed KGFI in Corpus Christi, and reestablished it in. Brownsville,
Tex., are important.

On August 19, 1936, the licensee company entered into an agree-
ment with T. Frank Smith under which Smith purchased for a
period of five years all the time of KGFI. Smith took the station
over and began to operate it on September 1, 1936. Under this
contract Smith was given in express terms the complete control of
KGFI.

Tilford Jones, who was a partner of Smith's in several enterprises,
appears' to have had an interest in this contract.

On 'September 30,1936, a new contract was executed adding Houston
Harte, Bernard Hanks, and W. G. Kinsolving as partners in interest.

8 F. 0. C.



470 Federal Communications Commission Reports

Under the contracts of August 19, 1936, and September 30, 1936,
the Eagle Broadcasting Co., Inc., relinquished all control and opera-
tion of KGFI.

George Morrison was appointed by Smith to take charge of the
station. The only Wilson that remained at the station was Ewol,
who had been given a job as public relations director, and worked under
the direction of Smith.

Under these contracts the Eagle Broadcasting Co., Inc., was paid
10 percent of the gross operating revenue of the station. This ar-
rangement, which was in fact a lease, continued up to the time KGFI
was closed in Corpus Christi.

On August 20, 1936, another contract was executed giving T. Frank
Smith an option to buy all the stock the Wilsons held in the licensee
company, which amounted to 85 percent of the outstanding stock.
The Wilson stock was deposited in escrow.

Some time in 1935, an application for a regional broadcast station
at Corpus Christi was filed by the Harts and Hanks interests in the
name of Caller -Times Publishing Co. Later an application in the
name of Gulf Coast Broadcasting Co. replaced the Caller -Times
application.

Tilford Jones told Wilson that he was trying to stop the issuance
of a license to Harte and Hanks. A favorable report, however, was
handed down by our examiner oh August 10, 1936, in the case of the
Gulf application. Tilford Jones then seems to have convinced Harts
and Hanks, in spite of the favorable report, that they could not secure
a license in Corpus Christi, for they withdrew their application.

Some time in 1936, Harts, Hanks, Smith, and Jones seem to have
come together. This fact is indicated by the contract of September
30, 1936. The Gulf application was reinstated ,by the Commission.
Smith and Jones now turned up with a 50, percent interest in this
enterprise and Harts and Hanks with a 50 percent interest in the
tie operating contract covering ICGI'L

On December 12, 1937, after the Gulf application had been rein-

the wilsc9p. entered into a contract reducing the purchase price
of GPX OQO and agreeing to sell all the, physical property,

.4
contracta;businessnigoodwill of KGFI to the Gulf interests. They
further apeed that they would move KGFI a distance of at least one
hundred miles from Corpus Christi and that they would withdraw
their opposition to the Gulf application.

It seems that Tilford Jones, at about this time, was . Washing-
ton helping along the ,fortunes of ,the Pulf applk9194,, 'ar/Ileh, later
developed into Station K T$:; t/Gue was a..14fkloolione a4ter tlhe re-
moval of KGFI. Ewol inforned JowNi that Jgaga

8 F. a
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Sykes, who at that time was Chairman of the Commission and a
member of the broadcast division, would not agree to the granting
of the KRIS application until he saw Wilson, as he feared there
wasn't enough business for two stations in Corpus Christi.

Wilson came to Washington upon the request of Jones and ex-
plained all the circumstances to Judge Sykes including his consent
to the removal of KGFI. A. license was duly issued to the Gulf
Coast Broadcasting Co. and call letters KRIS were assigned to the
station.

On or about May 28, 1937, KGFI discontinued operation and
KRIS went on the air using the equipment of KGFI with unim-
portant additions. For all practical purposes, KRIS was the same
station as KGFI operating on a different frequency, and, of course,
under different ownership. The Gulf applicants had constructed
practically nothing. In effect, they had had an existing station
transferred to them upon applications for a. construction permit and
a license. The Eagle Broadcasting Co., Inc., at this time had noth-
ing left of KGFI except a piece of paper representing the Commis-
sion. license.

Wilson testified that during his interview with Judge Sykes he
told the Judge all about the contracts existing at the time and ex-
plained the terms of these contracts to the Judge down to the smallest
detail. Wilson also testified that Judge Sykes informed him that as
long as there had been no transfer of stock control there would be
no need for Wilson to report these contracts to the Commission. He
testified further thatithe Judge had our engineers determine the best
place to relocate KGFI, and it was finally decided that Brownsville,
Tex., would be suitable for the purpose.

With the money the Wilsons received for Station KGFI at Corpus
Christi and some additional funds that they raised, they built a new
station at Brownsville, Tex., retaining the old call letters. This new
station began operations on or about October 10,1937.

Wilson admitted that he had violated the law saying, "In my
opinion, there is very little doubt but that I have violated the Com-
mission's laws * * *. I didn't think at the time that I was
violating any laws of any kind. * * s." By way of extenuation
of some of his acts, Wilson testified that he had informed Inspector
L. L. McCabe about the contract of October 7, 1938, some time in
November of that year. This, it will be remembered, is the contract
wherein the Wilsons agreed to sell all the stock in the Eagle Broad-
casting Co., Inc., to 1T1raer and Gallagher.

It is noted that the Gulf Coast Broadcasting Co. (KRIS), orig-
inally applied for authority to construct a new station in Corpus
Christi, Tex. It is pursuant to this application that a construction

8 F. C. C.
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permit was issued by the Commission. However, the applicants con-
structed nothing of importance in the station, as KRIS took over the
equipment and business of KGFI in Corpus Christi. In effect, Sta-
tion KGFI was transferred to the Gulf Coast Broadcasting Co.
without the knowledge of the Commission, and the provisions of
section 310 (b) of the Communications Act have been subverted by
suppression of the facts relating to the transfer.

It is questionable, therefore, whether the licenses of KRIS have
been obtained and held in good faith.

I recommend that the law department be instructed to examine
-the legal status of .&RIS and report to the Commission.

In my opinion, the charges made by the Commission in the Eagle
Broadcasting Co., Inc. (KGFI) case have been fully sustained. I
therefore recommend that the order of revocation be affirmed.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.
In the Matters of

RED LANDS BROADCASTING ASSOCIATION

(KRBA), BEN T. Wi:wort, President,
Lunciac, TEx.

SAM HOUSTON BROADCASTING ASSOCIATION

(KSAM), H. G. WEBSTER, President,
Hus-rsvniaD, TEx.

STATE CAPITOL BROADCASTING ASSOCIATION,
(KTBC),

AUSTIN, TEx.

Jorm CALVIN WELCH, WILLIAM
and BoNicER FRIZZELL, doing
PALESTINE BROADCASTING
(KNET),1

PALESTINE, TEL

EAGLE BROADCASTING COMPANY, INC. (KGFI) *
BROWNSVILLE, TEX.

No. 5854

Revocation of licenses.

Decided April 2, 1941

DECISION AND ORDER

BY THE COMMISSION (COMMISSIONER PAYNE DISSENTING) : ,

Proposed findings of fact, and conclusions of the Commission hav-
ing been released on the above -entitled proceedings, exceptions there-
to filed, and oral argument had, these matters are now before, us for
final decision. Upon consideration of- said oral arguments, the pro-
posed findings of fact and conclusions, the exceptions thereto, and
the testimony individual to each docket, we are of the opinion that

473

Doc= No. 5837

DOCKET No. 5838

Dom = No. 5835

M. KELLER
business as
ASSOCIATION 03ocitur No. 5836

2 The Commission, on May 6, 1941, granted an application for the assignment of license
of KNEIP to Bonner Frizzell, and directed that upon consummation of the assignment a
lieeusefer the period ending I3ecember 1, 1941, be issued to him upon a regular basis.

(Cess and PArbria, Commissioners, voted "No.")
*The CommiSsioA. on August 5, 1942, authorized, change of call letters to KEEW.
8 F. C. C.



474 Federal Commtunicativns Commission Reports

ample foundation has been provided for sustaining the revocation
orders entered herein. Other considerations, however, impel us to a
disposition of the matters differing from. that indicated in our pro.
posed findings of fact and conclusions heretofore promulgated.'

The primary and moving figure in all of these cases was Dr.
James G. Ulmer.' His actions coupled with the lack of under-
standing displayed by the other principal participants in the pro.
ceedings with respect to the duties of radiobroadcast licensees, par-
ticularly concerning the requirements of the Communications Act of
1934 and the rules and regulations of the Commission, combine to
present a. clouded and dubious history for each of the stations in-
volved. But we think in this regard that the various licensees in
the light of the several hearings will accord, in the future, more
respect and, Consequently, a stricter adherence to such duties and
requirements.

We said In re Revocation of License of Navarro Broadcasting As-
sociation, Docket No. 5839, 8 F. C. C. 198, decided September 5, 1940 :

In determining whether to revoke the license of a radiobroadcast station for
false representations to the Commission and other violations of the Communi-
cations Act, the Commission is faced with competing considerations. The Com-
mission's primary duty is to the listening public and, in dealing with a
licensee, the Commission must be guided by this primary duty. On the other
hand, if the Commission is to carry out its function of granting and denying
applications for licenses, it must obtain true and accurate information from
those who seek to operate radio stations and must take disciplinary action
against those who make false representations to the Commission. But disci-
pline should 'not be Inexorably applied when station licensees demonstrate to
the Commission, as these. respondents have now done, that they are ready to
act in good faith.`

Applying these observations to *instant proceedings, it is note-
worthy that in none of these cases has any charge been made that the
program service of these stations in Itnct of itself is not in the public
interest. It is also to be observed that, except in these special in-
stances,.the.evidence establishes that the various local parties involved

responsible Chizens' in good public standing and repute. Moreover,
we are heed with the circumstance that in none of the areas wherein
'these stations 'are located, excluding Austin, Tex., is there any other
*station to serve as a. medium for community expressiCn excepting said

*By its orders entered February 7 and March 22, 1940, the Commission revoked the
licenses of Stations KRBA, KSAM, KTBC, KNET, and KGB% In the proposed ending! of
pot and conclusions of ,the Commission thereafter released in connection with theproceed-
lnp resulting fora these revocation orders, it was concluded that all a Arai orders shottld

eilittued,
liBgeproPosed ihldingo of fact and conclusions of the CanenfaStoR ttilitiatka Nos,,and 58f,4.

'referred to are 7. C. West and Frederick Slauson, Corsicana,"tese..'delnll
business xis ttie Navarro Broadcasting Association, licensee of Station KANE,. ,

8 P. C. C.
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stations. It may be noted, however, that Austin has a population ap-
proximately 4 times greater than Brownsville, the largest of the re-
maining cities here involved, and has but 1 station in addition to
KTBC, namely KNOW, which operates with power of 250 watts.5

The Commission now feels that the licensees may be entrusted with
authorizations to continue the operation of these stations. Said au-
thorizations will, however, be issued on a, temporary 90 -day basis and
prior to the expiration date thereof the licensees shall submit evidence
satisfactory to this Commission that James G. Ulmer has completely
and absolutely relinquished any right, title, or interest in or to Sta-
tions KRBA, KSAM, KTBC, KNET, and KGFI, their conduct and
operation, and will not be associated or connected with them in the
future.

The Commission leaves the records in these cases with the admoni-
tion that in any future proceeding involving these licensees the facts
developed in the instant proceedings will be considered in connection
therewith.

Accordingly, it is ordered, this 2nd day of April 1941, that the
Commission's orders revoking the licenses of Stations KRBA, KSAM,
KTBC, KNET, and KGFI be, and they are hereby, vacated.

It is further ordered, that said stations be issued a temporary license
for a period of 90 days from the date hereof, during which time the
licensees thereof shall submit evidence satisfactory to this Commission
that James G. Ulmer bag completely and absolutely relinquished any
right, title, or interest in or to said stations, their condo* and opera-
tion, and will not be SEASOrifittd Or connected with them in the faitre.

June 30,1941

Omni

(PArains, Commissioner, voted "No.vy,
At a session of the Federal Comic(' unicat,ithe COmtnission held et

its offices in Washington, 1:)., C.y on the; 30th day of,June' 1941,
The Commission havifirttider contideration its order entered on

April g, /941, in 'the above,entitled and niimbered matter, and affi-
davits filed pax:whit: to and in connection therewith by Ben. T.
Wilson and It A. COrbett, two of the copartners, doing business as
the Bed Lands Broadcasting Association, together with supporting
verified state:Matte attached thereto; and

It appearing eat ale licensees of said station, in coroplianas with
the previsions of said order, have furnished to the Commission

1940 Vatted States Coma, the populatioin thrums for these commuai-
t1L4 . 31:1; tuffrehi, 0,561 ; Mating, 1Z144; rtutts/14e, 1%,/071; and browns -
v SZ Seek

8 V. 0. Q.
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satisfactory evidence of the fact that James G. Ulmer has completely
and absolutely relinquished any and all right, title, or interest which
he may have had or claimed in or to said station, its conduct, and
operation, and will not be associated or connected therewith in the
future, as long as the present licensees are the owners thereof; and

It further appearing that the licensees of Station KRBA have
complied substantially with the provisions of said order, and that
the public interest, convenience, and necessity will be served by a
grant and issuance, on a regular basis, of a license for the operation
of said station in lieu of the temporary license therefor issued on
April 2, 1941:

It is ordered, this 30th day of June 1941, that a license for the
operation of Station KRBA, Lufkin, Tex., be granted and issued to
Ben T. Wilson, R. A. Corbett, and Thomas W. Baker, copartners,
doing business as the Red Lands Broadcasting Association, upon a,
regular basis for the period ending October 1, 1941, in lieu of the
temporary license under which said station is now being operated.

June 24, 1941

ORDER

(PAYNE, Commissioner, voted "No.")

At a session of the Federal Communications Commission held at its
offices in Washington, D. C., on the 24th day of June 1941,

The Commission having under consideration its order entered on
April 2, 1941, in the above -entitled and numbered matter, and affidavits
filed pursuant to and in connection therewith by H. G. Webster, C. N.
Shaver, and W. Bryan Shaver, copartners, doing business as the Sam
Houston Broadcasting Association; and

It appearing that the licensees of said station, in compliance with
the provisions of said order, have furnished to the Commission satis-
fmtiggiegdence of the fact that James G. "Miner has completely and
absolutelxmlinquished any and, all right, title, or interest which he
nolytia4w1jailor claimed in or to said station, its conduct and opera -
ti ff% VA Slitut be associated or connected therewith in the future,
astloaggishipeatweiit licensees are the owners thereof; and
?Jts,tpat41. pRes,ring that the licensees of Station KSAM have com-

P14141R11**4413itiwith the provisions of said order, and that the
public interest, convenience and necessity will be served by a grant
anfivisfsliftwanja,,Fpgiitir basis, of a license for the operation of said
stAtokiimolteu,pf t jetwporary license therefor issued, on -April 2,
1941;

0-040, wittm. of June 1941, that a license for the
operation of` Station KSAX1, Huntsville, Tex., be granted and issued,

8 P.M. C.
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to H. G. Webster, C. N. Shaver, and W. Bryan Shaver, copartners,
doing business as the Sam Houston Broadcasting Association upon a
regular basis for the period ending December 1, 1941, in lieu of the
temporary license under which said station is now being operated.

June 26, 1941

ORDER

At a session of the Federal Communications Commission held at its.
offices in Washington, D. C., on the 26th day of June 1941,

The Commission having under consideration its order entered on
April 2, 1941, in the above -entitled and numbered matter, and affi-
davit filed pursuant to and in connection therewith by the State,
Capitol Broadcasting Association, Inc. (KTBC) , R. B. Anderson,
R. A. Stuart, and A. W. Walker, Jr.; and

It appearing that the licensees of said station, in compliance .with
the provisions of said order, have furnished to the Coraraissri on sat-
isfactory evidence of the fact that James G. Ulmer has completely
and absolutely relinquished any and all right, title, or interest which
he may have had or claimed in or to said station, its conduct and
operation, and will not be associated or connected therewith in the
future  and

It further appearing that the licensees of Station KTBC have
complied substantially with the provisions of said order, and that the
public interest, convenience and necessity will be served by a grant
and issuance, on a regular basis, of a license for the operation of said
station in lieu of the temporary license therefor issued on April 2,
1941;

It is ordered this 26th day of June 1941, that a license for the op-
eration of Station KTBC, Austin, Tex., be granted and issued to
State Capitol Broadcasting Association, Inc., upon a regular basis
for the period ending June 1, 1942, in lieu of the temporary license
under which said station is now being operated.

July 29, 1941

ORDER

At a session of the Federal Communications Commission, held at
its offices in Washington, D. C., on the 29th day of July 1941,

The Commission, having under consideration its order entered on
April 2, 1941, in the above -entitled and numbered matter, a "petition
for modification of order and for grant of renewal application" and
supporting affidavits filed pursuant to and in connection therewith
by the Eagle Broadcasting Co., Inc. (KGFI) ; and

8 P. C. C.
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It appearing that the licensee of said station, in compliance with
the provisions of said order, has furnished to the Commission satis-
factory evidence of the fact that James G. Ulmer has been completely
eliminated from any connection whatsoever with the station and in
the future will not be associated or connected therewith ; and

It further appearing that the licensee of Station KGFI has com-
plied substantially with the provisions of said order, and that the
public interest, convenience, and necessity will be served by a grant
and issuance, on a regular basis, of a license for the operation of
said station in lieu of the temporary license therefor issued on April
2, 1941, and extended June 30, 1941;

It is ordered, this 29th day of July 1941, that a license for the
operation of Station KGFI, Brownsville, Tex., be granted and issued
to the Eagle Broadcasting Co., Inc., upon a regular basis for the
period ending December 1, 1941, in lieu of the temporary license
under which said station is now being operated.

This order shall become effective immediately.
8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
EAST TEXAS BROADCASTING COMPANY (KGKB),
TYLER, Txx.

Revocation of License.

}DOCKET No. 5840

Decided April 2,1941

DECISION AND ORDER

Br THE COMMISSION (COMMISSIONERS CASE AND PAYNE DISSENTING) :

Proposed findings of fact and conclusions having been released,
exceptions thereto filed, and oral argument had in the above -entitled
proceeding, the matter is now before us for final decision. As in the
other so-called "Texas cases,"i we are convinced on the record herein
presented that solid foundation exists for affirming the revocation order
entered in the instant proceeding, but, again, considerations of public
interest lead ttS, reluctantly, to a different ultimate conclusion than that
reached in our proposed findings of fact and conclusions. To recapit-
ulate, in our proposed conclusions in the instant matter, we said :

1. On some date unknown to this Commission during the year 1936 or 1937, -
there was sold to one James G. Ulmer a majority of the 1,000 shares of out-
standing capital or voting stock in the East Texas Broadcasting Co., and there
was finally sold a total of 736 shares to the same individual. Of these shares,
480 were litter reissued at various dates, on the books of the corporation, in the
name of James G. Ulmer and 256 shares were reissued in the name of his wife,
Minnie B. Ulmer. The 256 shares recorded in the name of Minnie B. Ulmer
were falsely reported to the Comnitzsdon from time to time as being voted per-
sonally by her, whereais they were fact at' all times voted by James G. Ulmer
by means of Ms wilerelprexl: In fact, a majority of the 1,000 shares of stock
in the East Texas Broadeasting Co. was voted and controlled by Ulmer during
the years 1938 and 1939. The sale of this stock to Ulmer and the subsequent
exercise by him of the voting rights therein constituted in truth and in fact a
transfer of the legal or Voting control of the East Texas Broadcasting Co., and
gave him the actual -contra thereof. As such transfer of control was made
viritbetit the consent in writing of this Commission, as required by section 310 (b)

-ixEiNTOMEStat and order of the Aston in Docket Nos. 5837, 5838, 5835, 5836, and
05..,4tveiseelte,heously herewith.

8if.1 O.
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of the Communications Act of 1934, as amended, the said transfer was illegal and
in violation of the provisions of the statute.

2. Under a contract entered into on May 20, 1932, between the East Texas
.Broadcasting Co., licensee of Station KGKB, Tyler, Tex., and one James G.
Ulmer, the former delegated to the said Ulmer the operation and management
of Station KGKB. Under certain provisions of this contract, on February 7,
1935, the said East Texas Broadcasting Co., through formal action of its board
of directors, leased the facilities of Station KGKB to the said James G. Ulmer
for a period of three years, ending February 5, 1938, and has from time to time
since the latter date, by subsequent actions of its board of directors, extended
this lease. Each of such extensions constituted, in effect, a new lease. By
virtue of the above contract and leases, the said East Texas Broadcasting Co.
voluntarily transferred the rights theretofore granted to it by the terms of the
license issued by this Commission for the operation of Station KGKB and did
also transfer the management, control and operation of Station KGKB to the
said Ulmer, without having first applied for and secured the consent of this
Commission in writing for such transfer or assignment in violation of the pro-
visions of section 310 (b) of the Communications Act of 1934, as amended.

3. By virtue of the above contract and leases, the said James G. Ulmer has,
since February 7, 1935, or some date prior thereto, acquired the management,
control, and operation of Station KGKB and has exercised the authority and
rights granted to the East Texas Broadcasting Co. by the terms of the license
theretofore issued to said company for the operation of Station KGKB, in
violation of the provisions of the Communications Act of 1934, as amended.

On October 2, 1940, subsequent to the oral argument hereon, the
East Texas Broadcasting Co. filed with the Commission minutes of
the board of directors which read in part as follows :

James G. Ulmer, secretary and general manager of the company, moved that
his contract with the East Texas Broadcasting Co., which was filed with the
Commission May 20, 1932, and which is now being disputed by the Commission,
be forfeited and canceled and that it be of no further force and effect. The
motion was seconded by Mr. Sledge and voted unanimously so that the contract
became immediately of no further force and effect whatsoever.

A motion was made by James G. Ulmer that every detail of the management
and operation of the East Texas Broadcasting Co. be placed back into the hands
of the company. This motion was unanimously carried and immediately all man-
agement, operation, and control of every kind and nature of Radio Station
KGEll was placed back into the hands of the East Texas Broadcasting Co. on
thiedP*R
.4,041uptien,Nvast, made, duly seconded, and unanimously carried that the bank

accomit e Eaktt)Texas Broadcasting Co. be carried in the name of the East
Texas Broadertstbag Co. and that all cheeks be signed by the secretary and
countersigned by the president until further notice.

At this meeting James G. Ulmer advised the board of directors that Mrs.
Ulmer had sold $6,000 worth, or 240 shares, of her stock so that his stock and
Mrs. Ulmer's stock combined would no longer constitute a majority of the
stock of the organization and that all dispute relative to stock ownership would
therefore be at an end.

A motion was made and carried by a unanimous vote that James G. trlixter
would continue to manage Radio Station KGKB on a salary -of $400 per month
from month to month under the direction of the board of directors.

S F. C. C.
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The licensee has also filed returns, under oath, showing the distribu-
tion of its stock to be such that the combined holdings of James G.
Ulmer and his wife are less than fifty percent. Thus, the licensee,
belatedly it is true, has endeavored to purge itself of the unlawful
aspects of past operation of Station KGKB.

In our Decision and Order In re Bed Lands Broadcasting Asso-
ciation (KRBA et al.), supra; we quoted from and applied certain
observations set forth In re Navarro Broadcasting Association,
Docket No. 5839, 8 F. C. C. 198, decided September 5, 1940. Bearing
these remarks in mind, it will be noted that here also no question is
raised that the program service of Station KGKB, in and of itself,
is not in the public interest. Furthermore, Station KGKB serves as
the sole radio broadcast medimn for community expression in Tyler,
Tex.a

In re Red Lands Broadcasting Association et al., supra, we ordered
that Stations KRBA, KSAM, KTBC, KNET, and KGFI be issued
temporary licenses for a period of 90 days during which time the
licensees of said stations shall submit evidence satisfactory to this
Commission that James G. *Ulmer has completely and absolutely re-
linquished any right, title, or interest to said stations and in their
conduct and operation, and will not be associated or connected with
them in the future. In this case, in view of the action of the licensee's
board of directors heretofore referred to in eliminating the unauthor-
ized transfer of control, we will permit the licensee to continue opera-
tion of the station. By this, it is not to be construed that Dr. Ulmer's
past activities in connection with the station are in any way approved
by this Commission. To the contrary, we unequivocally condemn
these activities and the complete disregard of the duties of radio
broadcast licensees shown by the other principal participants in this
proceeding. The Commission does believe, however, in view of the
action taken regarding the licenses of the stations mentioned above,
and by reason of other considerations mentioned herein, that the
licensee East Texas Broadcasting Co. may now be entrusted with an
authorization to continue the operation, of Station KGKB.

In tolerating the action of the respondent herein, it must be under-
stood that should future 'improper conduct on the part of the licensee
of Station KGKB be proven, the facts developed and the improper
conduct proven in these proceedings cannot be disregarded.

Accordingly, it is ordered, this 2d day of April 1941, that the Com-
mission Order revoking the license of Station KGKB, be, and it is
hereby., vacated.

ta-,tka,1/9.40. Vatted Mates census, Tyler, Tex., has a population of 28,279.



482 Federal Communications Commission Reports

DISSENTING OPINION OF COMMISSIONER GEORGE HENRY PAYNE

I cannot agree with the action recently taken by the Commission
vacating the revocation orders in the six so-called Texas cases.

It is regrettable that the Federal Communications Commission has,
after whitewashing the Westinghouse Electric and Manufacturing
Company, exonerated these six radio station owners, whose licenses
were revoked over a year ago. This action of the Commission is par-
ticularly regrettable as only a few days ago, under similar circum-
stances, the Commission unanimously refused to renew the license of
John H. Stenger, Jr., for Station WBAX, although Stenger, in my
opinion, was far less culpable than these six Texas licensees.

I fear that the precedent set by the Commission in its decision of
September 4, 1940, in the Westinghouse Electric and Manufacturing
Co. cases (from which I also dissented), has risen like a ghost to
plague the Commission, as I predicted it would. For, once the law
is relaxed or softened in favor of the mighty, it is hard. to enforce
it rigidly against the less mighty.

Consider the steps taken by the Commission in these Texas cases.
On February 7, 1940, the Commission revoked the licenses of Sta-

tions KTBC, KNET, KRBA, and KSAM; on February 13,1940, that
of KGKB ; and on March 22, 1940, that of KGFI. The revocation
orders had the unanimous vote of the Commission.

On May 17, 1940, the Commission issued Proposed Findings of
Fact and Conclusions, affirming its revocation orders in the cases of
Stations KTBC, KNET, and KRBA. On June 20, 1940, the Com-
mission took similar action in the case of Station KSAM, on July
9; 1910, in the case of Station KGKB, and on September 9, 1940, in
the case of Station KGFI.

After exhaustive' hearings hid been held on these eases in Texas
and the record was complete, the COmmission affirmed the revocation
orders-unanimously and after clue deliberation.

Let us examine briefly the charges of the Commission against these
broadeast license holders.

The two important charges in all the eases, except in that of '
ttset Texas troadcasting Co

.7
Tyler, TeTex,)and XGIPI

(tagIe *oadeasting Co., Inc., BrownsVille Tex h),y are, similar and
ate in effect as fonoWe

(1) That the original construction permits and station licenses
were issued by the Commission upon false and fraudulent statements.
and representations, and because of the failure of the, applicants to
make full disclosure concerning the financing of station eonatruetion
and operation, the ownership, management, and control thare4, in Vio-
lation of the provisions Of the Communicaticrits"Act- of 1934, ads

sr,tid
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amended, and the rules and regulations of the Commission; and that,
had the actual facts in connection therewith been presented and made
known, the Commission would have been justified in refusing to grant
the applications;

(2) That the licenses granted to the station license holders, in and
by the terms of their licenses, have been transferred, assigned, or
otherwise disposed of by the licensees of record without the consent
in writing of this Commission, in violation of the provisions of the
licenses and. of the provisions of section 319 (b) of the Communica-
tions Act of 1934, as amended.

In the KGFI case, the charges listed in paragraph (2) were the
ones principally urged.

In my opinion, there was only one question for the Commission to
decide, namely: Had the charges of paragraph (1) or of paragraph
(2), or of both, been sustained at the hearings?

Evidently the Commission was of the opinion that such charges
had been sustained; otherwise, it could not have issued Proposed
Findings affirming the revocation orders.

What, then, has happened since the issuance of the Proposed Find-
ings to change the mind of the Commission ?

Oral arguments were held at various times subsequent to the is-
suance of these proposed findings. That was the only important
event of record in the history of these cases occurring between the
issuance of the Proposed Findings and the present decisions of the
Commission,

I have scrutinized the transcripts of these oral arguments as well
as the exceptions and petitions filed by the respondents and I fail to
find any new evidence of such a character as to impair the validity of
the action taken by the Commission in revoking the licenses.,

The Commission in its final decisions does not show which of the
charges the Government has failed to prove or which the respondents
have disproved. Either, in my opinion, would be a hard task, for
every one of the charges is supported by an abundance of evidence
in the record.

In fact, in these decisions it is admitted that solid foundation exists
for affirming the revocation orders.

In the KGKB case (East Texas Broadcasting Co., Tyler, Tex.), the
charges in effect were as follows:

(1) That control of the licensee corporation was transferred to
James G. Ulmer and his wife by means of stock sales in violation of
the Act;

(2) That the corporation assigned the rights granted to it by its
license to James G. Ulmer and that he had exercised such rights with-
out having secured the consent of the Commission in, writing.
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These charges, too, have been established by an abundance of
evidence.

In this case, too, the Commission had voted unanimously to sustain
its own revocation order. Nothing said or done subsequently has
changed an iota of the merits of the case.

The reasoning in the Commission's decision in the Tyler ease
(KGKB) is strange and bewildering. The Commission holds, fig-
uratively speaking, that having let five horses escape, it might as
well let this one go, too.

I wish to call the attention of the Commission to its own decision
of March 31, 1941, denying the application of John H. Stenger, Jr.,
for renewal of the license of Station WBAX at Wilkes-Barre, Pa.

In my opinion, the evidence in the Stenger case is far less con-
vincing or damaging than the evidence in these six Texas cases.

The Commission seems to be much worried about leaving certain
areas in Texas without broadcast service, if these revocation orders
were affirmed.

This, in my opinion, is an unneceisrary worry. It has been my
experience that new stations spring up quickly without coaxing and
without the need of sending out engraved invitations.

I wish I could join the Commission in the backflip it has done in
these cases, for I should like to see the decisions unanimous. But
I do not see how I possibly can. I presided at the hearings, I heard
all the testimony of the respondents and of the Government wit-
nesses, and my convictions cannot be altered except by the intro-
duction of convincing evidence contradicting the record. But I
fear such evidence does not exist.

In my opinion, the Commission has given a favorable signal to all
and sundry who are plotting to obtain radio licenses by indirection
and fraud.

I, therefore, dissent from the Commission's action in vacating the
revocation orders in these cases.

8 F. C. C.

FF
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matters of
KXL BROADCASTERS (KXL),
PORTLAND, OREG.

Application for Construction Permit and
Change of Operating Assignment.

THastes R. MoTAarmazix and
WILLIAM H. BATES, JR. (KTRB),
MODESTO CALM

Application for Construction Permit and
Increase in Power and Operating
Assignment.

DOCKET No. 5799

Docsirr No. 5800

485

September 11, 1940
Paul D. P. Spearman and Frank U. Fletcher, Washington, D. C.,

on behalf of applicant KXL Broadcasters; E. C. Lovett, Washington,
D. C., on behalf of the applicants Thomas R. McTammany and
William H. Bates, Jr.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

1. This proceeding arose upon the applications of lir,rf, Broad-
casters, Portland, Oreg., and Thomas R. McTammany and William
H. Bates, jr., Modesto, Calif., each requesting construction permits
and changes in operating assignments. The Commission was unable
to determine from an examination of the said applications that a
grant of either of them would be in the public interest, and they were
clesignatecl-for i heating before an examiner duly appointed by the
Commission.

2. All proper parties were notified of the time and place of said
hearing and the issues to be determined thereat. The matters came
on for hearing and were heard, in a consolidated proceeding, on
March 6 and 8, 1940.

FINDINGS OF FACTS

Doom= No. 5799

a. KXL Broadcasters is the licensee of Radiobroadcast Station
'KXL;P4rtlairitr, Oreg.- This ,applioation requestsoluthority to install
new transmitter and directional antenna, to change frequency from

8 F.C.C.
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1420 to 740 kilocycles, to increase power from 250 watts to 10 kilo-
watts, to change hours of operation from sharing time with Station
KBPS, Portland, to limited (WSB, Atlanta, Ga.), and to move trans-
mitter and studio.

4. The population of Portland was 301,815 and of the State of
Oregon 953,786 (1930 Census). The estimated population within the
4 millivolt -per -meter contour of Station KXL, as presently operated,
is 301,815; and within the 0.5 millivolt -per -meter contour it is
357,301. The estimated population within the 25 millivolt -per -meter
contour of Station KXL, operated as herein proposed, is 391,996;
within the 5 millivolt -per -meter contour 521,715 ; and within the 0.5
millivolt -per -meter contour, excluding towns of 2,500 between 2 and
0.5 millivolt -per -meter contours, is 706,721.

5. Station KXL, operating as herein proposed with a directional
antenna, will serve an area principally north and south from Port-
land which will extend into the States of Washington and California.
There are fifteen broadcast stations rendering service to this area
or to portions thereof. The city of Portland receives service from
the applicant's Station KXL, which shares time with KBPS, five
other Portland stations, and one station located in Vancouver, Wash.
Those stations render primary service to all or the major portion
of the city of Portland and its metropolitan district.

6. The operation of Station KXL, as herein proposed, would not be
expected to cause objectionable interference during daytime or night-
time hours of operation to any existing radiobroadcast station oper-
ating on its present assignment, nor would objectionable interfer-
ence be expected to be caused by such operation to Station KPRB,
Operating its proposed in its application, during daytime hours of
operation.

7. During nightime hours of operation Station KTBB, operating
as proposed, would limit Station KXL to its 4 millivolt -per -meter
contour, and the operation of KXL, as proposed, would limit Station
KTRB, operating as proposed, to its 14 millivolt -per -meter contour.
.Consiaquently, these applications must be considered as mutually
exclusive.

8. There are 19 regular broadcast stations in the State of Oregon
operating on 18 frequency assignments. A grant of this application
will increase the number of frequency assignments to the State.

DOCKET NO. 5800

9. Thomas R. McTanunany and William H. Bates, Jr., applicants
herein, are the licensees of Radiobroadcast Station .K.TRB Modesto,
Calif. This application requests a construction permit to ...change

8 Ir. C. O.
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hours of operation from daytime to limited (WSB, Atlanta, Ga.),
which would permit operation after 10 p. m., P. S. T , install new
equipment, increase power from 250 watts to 1 kilowatt, on its present
frequency of 740 kilocycles, and change transmitter site.

10. The population of Modesto was 13,842 and of the State of Cali-
fornia 5,677,251 (1930 Census). The estimated population within the
25 millivolt -per -meter contour of KTRB as presently operated is
14,750; 5 millivolt -per -meter contour 37,600; and within the 0.5 milli-
volt -per -meter contour 149,000. The estimated population within the
25 millivolt -per -meter contour of Station KTRB, operating as herein
proposed, is 20,230; 5 millivolt -per -meter contour, 73,400; the 2.5
millivolt -per -meter contour, 142,300; and 0.5 millivolt -per -meter con-
tour, 305,200.

11. Station KTRB is the only station located in Modesto, Calif.,
and the only station which will render primary nighttime service to
the business district of the city if operated as herein proposed. Sta-
tion KPO, San Francisco, Calif., 193 miles from Modesto, is the only
additional station which now renders or will render both day and night
service to the entire proposed service area of Station KTRB, outside
of the business district of Modesto. The signal strength of this sta-
tion at Modesto is approximately 2.73 millivolts. There are, in addi-
tion to KPO, 16 other stations that render service to various portions
of the proposed service area of KTRB during the daytime, 5 of which
render some service, to various portions thereof at night.

12. The operation of Station KTRB, as herein proposed, would not
be expected to cause objectionable interference to any existing broad-
cast station operating on its present assignment. Should this appli-
cation, and the application of KXL Broadcasters, be granted and the
stations operated as proposed, mutual interference would result.
KTRB would be limited, atnighttime, by R-XT4to the 14 millivolt -per -
meter contour, and KXL would be limited, at nighttime, by KTRB to
the 4 millivolt -per -meter contour. Consequently, these two applica-
tions must be considered as being mutually exclusive.

13. There are 54 regular broadcast stations located in the State of
California, operating on 52 frequencies. A grant of this application
will not increase the number of frequency assignments to that State.

ooNamsioNs

1. The operation of Stations KXL and KTRB, as proposed herein,
wo71(1 ,result in mutual objectionable interference and consequently
thae" applications are mutually exclusive. The grant of one neces-
sarily precludes the grant of the other.

8 F. a a
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2. The city of Portland now receives, in whole or in part, primary
daytime and nighttime service from 8 broadcast stations, 4 of which
have unlimited hours of operation. This distribution of service to
the Portland area appears adequate when compared with the advan-
tages to be gained by the residents of the city of Modesto by the
grant of the application in Docket No. 5800 (Station KTRB). Such
grant will enable Station KTRB to make better use of the frequency
assigned to it and to render the only local primary nighttime service to
all of the city of Modesto, during such additional hours as it may
operate.

3. The grant of the application of McTammany and Bates and the
denial of the application of KXL Broadcasters will result in a fair,
efficient, and equitable distribution of radio service between the areas
here under consideration, and will serve public interest, convenience,
and necessity.

4. Consequently, the application of KXL Broadcasters, Docket No.
5799, should be denied and the application of Thomas R. McTam-
many and William H. Bates, Jr., Docket No. 5800, should be granted
subject to the following condition:

That the applicants herein shall file an application for modification of con-
struction permit specifying the exact transmitter location and antenna system
within 2 months after the effective date of this order. If for any reason such
application cannot be submitted within the time allowed, an informal request
for extension of time must be submitted stating the necessity therefor.

The Commission, by Minute action of April 16, 1941 granted the
application KXL Broadcasters (B5 -P-2396) as requested, for opera-
tion on 750 kilocycles, and granted the application of KTRB
Broadcasting Co. (B5 -P-2631), for operation on the frequency 860
kilocycles with 1 kilowatt power, upon terms and with provisions in the
alternative as follows :

(a) Daytime only; or
(b) Unlimited time provided a directional antenna is installed,

subject to approval of the Commission, for the protection of other
stations, and subject to the condition that, within 80 days hereof,
ther,pealnittee shall, submit an application for modification of con-
struction permit specifying, a transmitter site and a directional
antenna satisfactory to the Commission. If, for any reason, such
application cannot be submitted in the time allowed, an informal
request for extension of time must be submitted stating the necessity
therefor.

8 P. C. O.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D. C.

In the Matters of
Uwrrnn THEATRES, INC.,

DOCKET No. 4610SAN JUAN, P. R.
For Construction Permit.

ENRIQUE ABARCA SANFELIZ,
SAN JUAN, P. R. .DOCKET No. 5298

For Construction Permit.1

March 5, 1941
Fontaine C. Bradley, Ben S. Fisher, JohnT V. Kendall, and Charles

V. Wayland on behalf of the applicant, United Theatres, Inc.; Ed-
mund M. Toland and Alan B. David on behalf of the applicant,
Enrique Abarca Sanfeliz; Karl A. Smith and Lester Cohen on behalf
of Worcester Telegram Publishing Co., Inc. (WTAG), respondent;
Elmer W. Pratt and Joseph F. Pratt on behalf of Juan Piza
(WNEL), respondent; J. Harold Merrick on behalf of Radio Corpo-
ration of Puerto Rico (WICA.Q), respondent; and Ralph L. Walker
and Russell Rowell on behalf of the Commission.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. This proceeding arose upon the amended application of United
Theatres, Inc., for a permit to construct a new standard broadcast
station at San Juan, P. R., to use the frequency 580 kilocycles with
power of 1 kilowatt, unlimited time, with a directional antenna; and
upon the amended application of Enrique Abarca Sanfeliz for a
permit to construct a new broadcast station at San Juan to use 580
kilocycles with power of 5 kilowatts day and 1 kilowatt night, un-
limited time. Hearings were held on both applications in a consoli-
dated proceeding from April 27 through May 11, and a further hear-
ing was held on November 20, 1939, the proceedings being conducted
by a presiding officer designated by the Commission. Proposed
findings of fact and conclusions were submitted by the applicants
and by all. the respondents, except Worcester Telegram Publishing
Co., Inc,' (WTA.0).

2. ,pa teed; ,Theatres Inc the applicant herein, is a corporation
organized under the laws of Puerto Rico, and is authorized under

0.
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its charter to engage in the theatre business, and to own and operate
radiobroadcasting stations. The applicant presently operates 17
theatres on the island of Puerto Rico.

3. The proposed station would cost something over $32,975 to con-
struct, which includes a transmitter, antenna system, other technical
equipment, a transmitter building, labor, and engineering services.
The studio space and transmitter site would be leased from others.

4. The applicant has assets amounting to $224,179.67, consisting
of the following: Current assets, $4,601.25 ($4,019.21 of which is in
cash) ; fixed assets are listed at $148,578.42, which includes $52,808.17
as value of unimproved real estate and two theatres, and the remain-
der represents the value of furniture and fixtures (depreciated value),
a print shop, delivery wagon, and utility deposits; and other assets
amount to $71,000 (of which $70,000 is carried on the books as good-
will). Its liabilities amount to $86,791.64, which includes the fol-
lowing: Current liabilities, $41,434.25; and fixed liabilities total
$45,357.39, which includes $13,700 as notes payable, $14,500 as mort-
gages payable, and $17,157.39 as directors' accounts payable. In-
cluded in the fixed liabilities is mortgage indebtedness on real estate
in the amount of $28,200. Foreclosure proceedings were instituted
on. one of the mortgages but an extension for 1 year was obtained and
the proceedings dropped, with the applicant paying all expenses
incident thereto. The applicant's books, as of December 31, 1938,
show a net worth of $137,388.03, which includes $100,000 in capital
stock and the remainder as surplus.

5. The amount, $52,808.17, shown under "fixed assets" includes the
following: Utkimproved real estate, located in Borinquen Park in
San Juan, valued at $22,000, upon, which there are outstanding a
first mortgage in the amount of $8,500 and a second mortgage in
the amount of $13,700, the latter being held by the Banco Popular de
Puerto Rico; Monte Carlo Theatre is valued at $12,000, and has a
first mortgage of $6,000 outstanding; and the Imperial Theatre is
valued at $18,808.17 and is unencumbered. The amount, $70,000,
&wiled on the applicant's books as goodwill represents the value of
latiseS'On theatre buildings and film rental contracts, but does not
repreSen- t 'ad:jai outlay of capital.

6. It is the plan of the applicant to pay cash for the equipment and
the construction of the proposed station. There was offered in evi-
dence a purported contract between the applicant and Rafael Arcelay
de la Rosa and his wife, Consuelo Cavinero de Arcelay, wherein the
latter agree to lend the applicant the sum of $30,000, if the instant
application is granted. tipOn objection to the admissibility of this
purported contract, the presiding officer excluded "it *0 evidence.
Without passing upon the questitin of iiiirnTsiiibility ouldtii suffi-
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cient to state that the Commission is of the opinion that it has no
probative value, since competent evidence has not been offered to show
that the prospective lenders are possessed of sufficient funds to carry
out the provisions of the agreement. Furthermore, at the hearing
it was contended on behalf of the applicant that the parties to the
purported contract have agreed that the applicant shall put up as
collateral for the loan, among other things, a second mortgage on.
the Borinquen Park property. As heretofore shown, there is already
a second mortgage on this property held by the Banco Popular de
Puerto Rico.

7. As heretofore shown, the applicant proposes to operate on the
frequency 580 kilocycles with power of 1 kilowatt, unlimited time,
with a directional antenna. At the hearing the expert testimony
offered on behalf of the applicants concerning soil conductivities
over the island of Puerto Rico was not in agreement. Without de-
termining which of the conductivity values assumed is accurate or
more nearly accurate, it should be sufficient to state that the proposed
station would during the daytime provide service to at least 956,000
potential listeners, residing inside the predicted 0.5 millivolt -per -
meter contour, and to almost 15,000 listeners at night. The proposed
station would be limited at night to the 2.15 millivolt -per -meter con-
tour by Station WDBO, Orlando, Fla., operating with power of 5
kilowatts, as authorized by: the Commission on July 16,1940.

IN BE DUB '!r NO. 5298

8. Enrique Abarca, Sanfeliz, the applicant herein, was born in San
Juan, P. R., in 1882 and has lived there all his life except for some
years spent in the United States as a student. He is a citizen of
the United States. He has been engaged in business in San Juan
since 1909.

9. The applicant will be the sole owner of the proposed station and.
will control the operating policies thereof. While the applicant has
had no experience in radiobroadcasting, ha expects to engage a com-
pete 3A 'Staff of personnel to wise' in the operation of the proposed
station: -

1G. The' applicant has total assets of $187,544.40 consisting of the
following: Cash on deposit, $19;892.31; accounts receivable (col-
lectible on demand), $12,642.77; securities (par value), $20,790.50;
interest in partnership, $29,333.33; house and lot, $12,500; and un-
divided interest in other real estate, $92,385.49. He has no liabilities.
Thefetal cost of the proposed station is estimated at $58,470. The
rnantlityltpbratbag expenses are estimated at $5,106. The applicant
has entered into tentative contracts with 34 business firms in San
Juan. for die sale of advertising time over the proposed station and
ST.a O.



492 Federa' Commtenicatims COMMi-48i071, Reports

$5,578.81 per month will be received therefrom during the first 6
months of operation. The applicant is willing to sell his securities
(valued at $20,790.50) in order to raise the necessary funds to effect
the proposed construction, but he expects to borrow up to $40,000
from a local bank.

11. San Juan is the largest city in Puerto Rico and has a population
of 137,215, and the island has a population of 1,723,534. At the pres-
ent time there are two broadcast stations licensed to operate in San
Juan, namely, WKAQ which operates on 1240 kilocycles with 1
kilowatt, unlimited time (has a construction permit to change to 620
kilocycles with operating power of 5 kilowatts, unlimited time), and
WNEL, which operates on 1290 kilocycles with power of 1 kilowatt
night and 21/2 kilowatts day, unlimited time (but has a construction
permit to increase power to 5 kilowatts, unlimited time).

12. The applicant proposes to provide a program service designed
not only for the listeners residing within the San Juan area, but
also for those living in more remote communities. The program
plans of the applicant indicate a favorable balance of time will be
devoted to entertainment, broadcasts of a religious and educational
nature, newscasts, and programs devoted to civic and governmental
affairs. It will be the applicant's policy to develop local talent, and
to afford the various organizations the use of the facilities of the
proposed station without charge. The applicant expects to operate
the proposed station 1121/4 hours per week, and to devote 711/2 percent
of the total time to sustaining broadcasts. Some investigation has
been conducted on behalf of the applicant which indicates that
there is experienced professional talent in San Juan upon whom he
can draw for program material. The applicant also expects to sub-,
scribe for the use of two well-known transcription libraries.

13. The island of Puerto Rico is of general rectangular shape and
is approximately 84 to 105 miles in length from the eastern to west-
ern coast, and is approximately 40 miles in width. San Juan is
situated on the north coast of the island approximately 30 miles
west of the northeast coast thereof. As heretofOre shown, the engi-
neering'who testified on behalf of the applicants were not
in agreement as to soil conductivity values over the island., Based
upon the loWer-Values of conductivity assumed without passing upon
the accuracy thereof, tie 'prepesed station, would, during the day-
time, provide primary service to at least 1,097,000 potential listeners
residing inside the predicted 0.5 millivolt -per -meter contour, which
includes the entire island except the southwestern portion ,thereof.,
There are 924,000 potential listeners residing inside the predicted
2 millivolt -per -meter daytime contour which inclUdes the entire
northeastern and north central' portion of the island; end 'the pre -

8 a`p.
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dieted 10 millivolt -per -meter contour extends approximately 33 miles
to the east, 18 miles to the south, and 21 miles to the west of San
Juan, and 448,000 persons reside therein. Based upon the lower con -
larger than the area inside the predicted 0.5 millivolt -per -meter con-
tour of the proposed station includes an area which is substantially
larger than the area inside the predicted 0.5 millivolt -per -meter con-
tour of the station proposed by United Theatres, Inc.

14. Based upon the same conductivity values, the proposed station
operating with power of 1 kilowatt during nighttime hours would be
limited to the 2.15 millivolt -per -meter contour by the 5 kilowatt
operation of Station WDBO, Orlando, Fla., as authorized by the
Commission on July 16, 1940, and it would render service to almost
708,000 potential listeners residing inside this contour.

15. The operation of the proposed station would not cause objec-
tionable electrical interference to the operation of any existing
broadcast station.

16. The transmitting equipment the applicant expects to use is
satisfactory for the operation proposed; and the transmitter site and
radiating system are to be later determined, subject to the Commis-
sion's approval.

CONCLUSIONS

1. As heretofore shown, the current liabilities of United Theatres,
Inc., exceed its current assets by $36,833, which indicates a, weak cur-
rent financial condition. Its fixed assets amount to $148,578.42 and
the fixed liabilities total $45,357.39. As heretofore shown, $28,200.
of the fixed liabilities represents mortagage indebtedness and fore-
closure proceedings were commenced on one of the mortgages but
were dropped when the applicant obtained an extension for 1 year.
The amount, $70,000, carried on the applicant's books as goodwill does
not represent the actual outlay of capital. The proposed station
would cost over $32,975 to construct, and the applicant's plan is to
pay cash therefor by borrowing $30,000. There has been no showing,
by competent evidence, that the parties from whom it expects to bor-
row this amount are possessed of sufficient finances to effect such a
loan, The question is thus presented as to whether, in the absence
of such a showing, the applicant's finances are in such a condition that
it could reasonably be expected to secure the funds necessary to con-
struct and operate the proposed station. From the facts heretofore
stated, and even assuming that the proposed station would not cost
over $32,975 to construct, the Commission is unable to reach such a
conclusion.

2. FrUm the facts heretofore stated, we are unable to determine that
the granting of the application of United Theatres, Inc. (Docket No.

8 F. C. C.
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4610), will serve public interest, convenience, or necessity, and are of
the opinion that it should be denied.

3. The applicant, Enrique Abarca, Sanfeliz, is legally, technically,
financially, and otherwise qualified to construct and operate the pro-
posed station; a diversified program service would be provided over
the proposed station and the listeners residing in Puerto Rico would
receive substantial benefits therefrom; the operation of the proposed
station would not cause objectionable electrical interference to the
operation of any existing radio broadcast station; the transmitting
equipment the applicant expects to use is satisfactory; and the trans-
mitter site and radiating system are to be determined, subject to the
Commission's approval.

4. It is contended on behalf of Radio Corporation of Puerto Rico
(licensee of Station WKAQ) and Juan Piza (licensee of Station
WNEL), respondents, that their economic interests would be adversely
affected by the operation of either of the stations proposed herein.
Even if the economic interests of these respondents would be affected
to such an extent that neither could continue to operate their station
in the public interest, such result would not in itself constitute a proper
legal ground for the denial of either of the instant applications. Fed-
eral Communications Commission v. Sanders Bros. Radio Station,
309 U. S. 470. Assuming such result were a proper ground for the
,denial of an application for a new station, the record does not show
that respondents would be so affected, nor does it tend to show that
the applicants would be unable to successfully compete with the exist-
ing stations in San Juan for commercial support.

5. Upon consideration of the entire record, we conclude that the
granting of the application of Enrique Abarca Sanfeliz (Docket No.
.5298) will serve public interest, convenience, or necessity, and should
be granted.

6. As hereinabove stated we have reached the conclusion that the
application of United Theatres, Inc., should be denied for the reason
indicated. However, even if the finances of this applicant could be
.considerecl as being adequate for the construction and operation of the
'station proposed by, it, nevertheless, from the facts of record we would
still be compellect o any the application and to grant the Abarca
application, since vretefibt that: (a) Abarca is better qualified fman-
.cially than United Theatres, Inc.; and (6) the station proposed by
Abarca would provide Superiot technical service than would the one
proposed by United Theatres, Inc.

The proposed findings of fact and conclusions of the Commission
-were adopted as the "Findings of Fact and Conclusions of the Com-
mission" on April 25, 1641.

81`. 0. CI.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
TRI-CITY BROADCASTrNG CO. (WOO) , DOCKET No. 5487
DAVENPORT, IOWA.

For Construction Permit.

Decided May 21, 1941

Frank D. Scott on behalf of the applicant; E. D. Johnston on be-
half of Rockford Broadcasters, Inc. ( WROK) ; Louis G. Caldwell,
Reed T. Rollo, and Percy H. Russell, Jr., on behalf of Aberdeen
Broadcasting Co. (KABR) ; George 0. Sutton and Arthur H.
Schroeder on behalf of Arkansas Broadcasting Co. (KGRA) ; and
Phi 1p G. Loucks on behalf of Radio Air Service Corporation (WHK).

DECISION AND ORDER
BY THE COMMISSION :

Tri-City Broadcasting Co., on November 25, 1938, filed an applica-
tion fora conStraction permit to install' a new transmitter, erect a
directional antenna system for nighttime use, move, to another site,
and to change the operating assignment of Station WOC, Davenport,
Iowa, from 1370 kilocycles, a local frequency, to the regional fre-:
quency, 1390 kilocycles (now 1420 kilocycles under the NARBA),
with power of 1 kilowatt, unlimited time. The application was heard
on April 28 and 29, 1939, before a presiding officer, designated by the
Commission; and proposed findings of fact and conclusions were
duly filed on behalf of the applicant and three of the respondents.
Thereafter, on July 5, 1939, the Commission announced that, because
of changes in its rules and standards permitting regional stations to
operate with power of 5 kilowatts at night, further hearings would
be held upon certain pending applications, including the one under
consideration.

The respondents referred to above are the Arkansas Broadcasting
Co., licensee of KLRA, Little Rock, Ark.; Aberdeen Broadcasting
Co., licensee of KABR, Aberdeen, S. Dak.; and Radio Air Service
Corporation, licensee of WHK, Cleveland, Ohio. At the time of the
hearing, these stations were operating on 1390 kilocycles (the same

8 F. C. C.
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frequency requested by the applicant) with operating power as fol-
lows: KLRA, 1 kilowatt at night, 5 kilowatts until local sunset, un-
limited time; KABR, 500 watts at night, using directional antenna,
and 1 kilowatt until local sunset; and WHK, 1 kilowatt at night, 2y2
kilowatts until local sunset, unlimited time. In the instant proceed-
ing, the only question with which these respondents are concerned is
the one involving the possibility of objectionable electrical interfer-
ence being caused to the services of their stations by the proposed
operation of WOC. The evidence adduced at the hearing clearly
demonstrates that the proposed operation of WOC would not cause
objectionable electrical interference to the services of said respond-
ents' stations, as then operated, or to the service of any other existing
broadcast station.

Stations KLRA, KABR, and WEE. have, since the hearing, been
authorized to operate on 1390 kilocycles (now 1420 kilocycles under
the NARBA) with nighttime power of 5 kilowatts. From technical
information available to the Commission, it appears, and we so find,
that the services of these stations so operating would not be subjected
to objectionable electrical interference by the proposed operation of
WOO. Accordingly, we are of the opinion that no useful purpose
would be served by the holding of a further hearing on the instant
application or by the issuance of proposed findings of fact and
conclusions.

Upon consideration of the instant application, the evidence adduced
at the hearing held thereon, and other available data, we are of the
opinion, and so find, that the granting of the application of Tri-City
Broadcasting Co. for construction permit will serve public interest,
Convenience, and necessity.

8.F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matters of
HOBART STEPHENSON, MILTON EDGE, and

EDGAR J. KORSIEBYER, doing business as DocKET No. 5779
STEPHENSON, EDGE & SORSMEYER,

JACKSONVILLE, ILL.
For Construction Permit.

T-TPLEN L. WALTON and WALTER BELLATTI,
JACITSONVILTR, ILL. Dom.= No. 5870

For Construction Permit.

March 26, 1941

Harry J. Daly on behalf of Stephenson, Edge & Korsmeyer; Ben
S. Fisher, Charles V. Wayland and John. W. Kendall on behalf of
Helen L. Walton and Walter Bellatti.

PPOPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. Hobart Stephenson, Milton Edge, and Edgar J. Korsmeyer,
partnership doing business as Stephenson, Edge & Korsmeyer, re-
quest a permit to construct a new broadcast station at Jacksonville,
111., to operate on the frequency 1150 kilocycles (1180 kilocycles under
the reallocation made necessary by the North American Regional
Broadcasting Agreement), with power of 250 watts, daytime only
(Docket No. 5779).

Helen L. Walton and Walter Bellatti, a partnership, request identi-
cal facilities (Docket No. 5870). The applications were set for hear-
ing and were heard in Washington, D. C., on September 4, 1940,
before an officer duly appointed by the Commission.

2. There is at present no broadcast station located in Jacksonville?
Ill., and no station delivers a signal in this city in excess of 2 milli-
volts per meter, the signal strength deemed by this Commission de-
sirable for primary broadcast reception in the business districts of a
city the sjz@ of Jackswivill., A number of stations deliver a signal
inthis area nf suXeient strength to furnish satisfactory reception int
the rumf areas surrounding Jacksonville.

Petition for rehearing filed by WCBS, Inc., denied on July 16, 1941.
8 P. C. C.
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3. According to the 1940 Census, Jacksonville and Morgan County,
111. (in -which Jacksonville is located), have a population of 19,796
and 36,311, respectively. These figures show a substantial increase
in the population over the 1930 Census.

4. The transmitting equipment, the antenna, and ground system
proposed by each of the applicants conform to the engineering re-
quirements of this Commission.

5. Operating on the frequency 1180 kilocycles, with power of 250
watts, daytime only, neither of the proposed stations would cause
interference within the normally protected contours of any existing or
proposed station, nor would it receive interference within its nor-
mally protected contours from any existing or proposed station.

6. Operating as proposed, either station would deliver a signal to
the entire city of Jacksonville in excess of 25 millivolts per meter.
The service area and the population expected to be served are in both
cases as follows:

Contour Radius Area Population served

Millivolts per meter Mlles Square miles
25 3.0 28 19,242
5 11.3 402 28, 439
2 20.3 1, 294 58, 250
. 5 41.5 5, 420 I 208, 200

t Net.

7. Jacksonville is the center of a trade area extending 35 miles to
the north, 15 miles to the east, 25 miles to the south, ana' 35 miles to
the west. According to the 1935 census of business, 259 retail estab-
lishments in the city had total sales in excess of $7,000,000, and 40
wholesale establishments had total sales slightly less than $4,000,000.
The retail and wholesale sales for Morgan County were in excess of
the stated figures.

8. Each applicant proposes a diversified program containing news,
musics, and broadcasts of educational, religious and entertainment
features. Each applicant proposes to use as much live talent as
possible, but estimates that approximately 40 percent of the time will
be devoted to electrical transcription. Each applicant would give
time free of charge to the various civic, religious, social, educational,
and municipal agencies in Jacksonville and vicinity.

IN RE APOLICAMON of 01.22ELEVOON, TFTY07, AND 10$51110Y1?ilt--0001549 5770

9. All members of this partnership applicant, are citizens of the
United States by birth and residents ol Jacksoneille, Illinois, They'
are affiliated with various civic, religiOus, social; and educational'
organizations in this community. ,,,j

&P.
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10. Hobart Stephenson is an instructor at the Illinois State School
for the Blind, where he has been in charge of amateur radio work
for the blind. He is the author of two books on technical matters
in general use in schools for the blind and has been in charge of the
construction of a device which facilitates the operation of PBX
switchboards by blind persons.

11. Milton Edge for the last several years has been manager of
one of the large chain grocery stores in Jacksonville.

12. Edgar J. Korsmeyer for several years has been credit manager
of the Illinois -Iowa Power Company, distributor of gas and
electricity in Jacksonville.

13. The net worth of each of these applicants is as follows:
Hobart Stephenson $9, 892
Milton Edge 10, 128
Edgar J. Korsmeyer 42,898

14. The three partners have total cash assets of $1,504. Other
assets, stocks, mortgage notes, etc. which can be converted into cash
are in the amount of $5,749. The loan value of the real property
owned by these partners is $25,000, over and above existing
encumbrances.

15. The partners expect that the cost of their proposed station
will be $8,500. They estimate that the annual operating expenses
will be $16,120, and anticipate broadcasting revenue in excess of
$20,000 per year.

16. The applicant firm proposes to employ competent personnel for
the management And operation of the station. The firm members
are presently employed, but they will devote sufficient time to the
station to supervise its operations.

17. If this application is granted, it is the intention of these parties
to form a corporation and assign thereto, if the Commission approves,
either the construction permit or the station license.

18. Stephenson and Edge are two of the three members of a
partnership which applied to the Commission in 1937 for a permit
to construct a radiobroadeast station in Jacksonville. After a hear-
ing on that application, one of the partners died and the Commission
on June 6, 1939, dismissed the application without prejudice.
Thereafter, on August 29, 1939, the surviving partners, together
with Korsmeyer, filed the instant application requesting authority to
operate the class IV .station on the frequency 1370 kilocycles, with
power of 250 watts, unlimited time. On December 9, 1939, they
moved to amend the application so as to substitute the request for
the present assignment. This motion was granted December 15, 1939.

8 P. C. C.
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IN BE HELEN L. WALTON AND WALTER BELLA1TI-TPOCKET2 5870

19. Both members of this partnership applicant are citizens of the
United States by birth and residents of Jacksonville, Illinois. Both
are affiliated with various civic, religious, social, and educational
organizations in Jacksonville and vicinity.

20. Mrs. Walton is a, widow aged about 65, who, since the death of
her husband, has devoted her time to her various business interests.
'These include a 481/2% stock interest in the Jacksonville Journal
Courier Co., a company publishing the Courier, an evening paper,
and the Journal, a morning paper, the only newspapers of general
circulation published in Jacksonville. She has a, net worth in excess
of $200,000, of which amount $4,500 is in cash and more than $23,000
is in marketable securities. "Mrs. Walton testified that her station
would not compete with the newspaper."

21. Walter Bellatti is a practicing attorney in the city of Jack-
sonville. He has a net worth in excess of $100,000 of which $2,500
is in cash and more than $11,000 in marketable securities.

22. The station proposed by this applicant firm would cost $14,600.
The firm members estimate that annual operating expenses would
be $24,000, with operating revenue in excess of $25,000.

23. The partnership agreement between Mrs. Walton and Mr.
Bellatti provides that they will remain as partners in the operation
of the station for a period of 5 years from the date of said agree-
ment, November 11, 1939.

24. If the application of these parties were to be granted, they
would employ competent personnel for the operation of the station.
Mrs. Walton would take an active interest in the supervision of the
musical programs presented by the station. Mr. Bellatti would exer-
cise general supervision over the station.

25. Mrs. Walton suggested to Mr. Bellatti, her attorney, the filing
of this application, her stated reason beilng that there probably
would be a radio station in Jacksonville some time "and I thought
we might have it." This application was filed on November 13, 1939,
several months after the 'application of Stephenson, Edge, and
ZarSnieyer.

26. This application, as ,fgekpliiiested authority for
permit to construct a, class ]station to *rate on the frequency
1370 kilocycles, with power of 250 watts, unlimited time. On De-
cember 26, 1939, a short time after the application in,Docket No.
5779 was amended, this application was similarly amended to re,-
quest ,tie assignment of 1150 kilocycles (1180 kilocycles tinder the
-reallocation made necessary by the North AxneriCiniteiloiial Broad-
casting Agreement), 250 watts, daytime only.

8 F. O. O.
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CONCLUSIONS

Upon the foregoing findings of fact the Commission concludes :
1. Each applicant is legally, technically, and financially qualified

to become the licensee of the proposed radio station in Jacksonville,
Illinois.

2. Neither of the proposed stations would cause interference within
the normally protected daytime contours of any existing or proposed
station, nor would it receive any interference within its normally pro-
tected daytime contour from any existing or proposed station.

3. Where, as in this case, there are two qualified applicants seeking
the same facilities, and the granting of the one precludes the granting
of the other, it is necessary to select one of the two. Stephenson and
Edge for some years have endeavored to obtain broadcast facilities
to serve the vicinity of Jacksonville. Stephenson, Edge, and Kors-
meyer filed the instant application 2 months prior to the application
of Walton and Bellatti seeking the same facilities. With the granting
of the application of Stephenson, Edge, and Korsmeyer, there will be
added to the Jacksonville area a medium for the dissemination of news
and information to the public which will be independent of and afford
a degree of competition to other such media in that area. All these
circumstances and acts considered, the Commission concludes that the
granting of the application of Stephenson, Edge, and Korsmeyer will
better serve the public interest.

The proposed, findings ot,fact a cenclusions,ot the Ocimanission
were adopted as Ihe tTindings of Fact and Conclusions of the Com-
mission' on May 22,,1941

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
TELEGRAPH DIVISION ORDER No. 12,1.
The justness and reasonableness of the ratio

between the charges for ordinary and
urgent messages (except press urgent mes- DOCKET No. 2639
sages) as prescribed in the tariffs of re-
spondent carriers; and the existence of
discriminations, prejudices, or disadvan-
tages resulting from such ratio.

Decided April 9, 1941

REPORT AND DECISION OF THE COMMISSION

Ralph H. KirabatZ for The Western Union Telegraph Company;
kanton Davis, Frank W. grozencraft, and Chester H. Wiggim for
R. C. A. Communications, Inc.; Louis G. Caldwell and Edward K.
Wheeler for International Communications Committee; /ohm. H.
incorkm. for Commerial Cable Company; Beverly R. Myles for
Commercial Cable Staffs Association; and. Frank B. 'Warren for the
Commission.

BY THE COMMISSION

(COMMISSIONERS CASE AND THOMPSON DISSENTING;
COMMISSIONER WAKEFIELD NOT PARTICIPATING) :

On October 31, 1934, the Telegraph Division of this Commission
issued its order (No. 12), which instituted a general investigation
into (1) the justness and reasonableness of the ratio between the
charges for each class of telegraph communications and the basic
charge for full -rate telegraph communications, and (2) the existence
of (a) discriminations in charges, practices, classifications, regula-

I See Final Order of the Commission, 8 P. C. C. 515. Bill of complaint and motion for inter-
locutory injunction filed by RCA Communications, Inc., on June 16, 1941, in the District
Court of the United States for the Southern District of New York. On February 4, 1942, the
court issued an opinion in which it concluded that the complaint should be dismissed, the
preliminary injunction dissolved, and the reserve distributed by appropriate order.

On February 24, 1942, the court issued a decree dismissing the bill of complaint, dis-
solving the injunction and ordering a distribution of the reserve.

8 F. O. O.
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tions, facilities, or services for or in connection with like telegraph
communication service, or (b) preferences or advantages to any
particular person, class of persons or locality, or (c) prejudices
against or disadvantages to any particular person, class of persons,
or locality with respect to telegraph communications, whether such
discriminations, preferences, advantages, prejudices, or disadvantages
are direct or indirect.

Extensive hearings were held beginning on March 4, 1935, and
terminating on May 10, 1935. Among the numerous subjects affect-
ing the telegraph industry on which evidence was adduced at these
hearings was the matter of the justness and reasonableness of the
ratio between the charges for urgent and ordinary messages in the
international service. An urgent plain language or urgent code
(CDE) message is given priority over all other classes of messages,

except Government messages, in transmission and delivery, the sender
of the urgent message writing the paid service indicator "urgent" im-
mediately before the address and paying double the charge for the
ordinary (either plain language or code) message of the same length.
Ninety percent of the urgent traffic handled by the American carriers
moves between New York and European points and 80 percent of this
traffic moves between New York and London.

The Western Union Telegraph Co. (hereinafter referred to as
Western Union), Commercial Cable Co. (hereinafter referred to as
Commercial Cables), and R, C. A. Communications, Inc. (herein-
after referred to as R. C. A. C.), appeared at these hearings in sup-
port of the justness and reasonableness of the ratio between the
charges for urgent and ordinary messages. The Cable and Radio
Users' Protective Committee, an association of users of telegraph
serviee, urged a reduction in the ratio between the charges for urgent
and ordinary messages. The International Communications Com-
mittee (hereinafter sometimes referred to as the "Committee") is the
successor to the Cable and Radio Users' Protective Committee. This
committee is an informal organization of 121 concerns consisting
of 80 banks, 43 stock and commodity exchange houses, and 48 im-
porters and manufacturing exporters, A majority are located in.
New York, bat the membership ineludes concerns in most of the
loge cities of the United States. These concerns provide more
than 90 percent of the urgent traffic handled by the American
earners.

On J11214 14, 1081, the Commission issued its report and order,
holding that the existing ratio (2 to 1) between charges for urgent
and ordinary messages. was unjust and unreasonable, and that the
niaa';of such ratio resulted in an unjust and unreasonable

8 F. C. C.



g04 Federal "Communications Conzmission Reports

discliminatiOn in charges for and in connection with.like communi-
Cation `services, and subjected the users of the urgent service to an
undue'and unreasonable prejudice and disadvantage. The order was
directed to the Western Union only, and required that company to
cease and desist "from charging, collecting, or receiving rates for
-Urgent plain language. and code messages which bear the ratio to
the rates for ordinary plain language and code messages found in
said report to be unjust and unreasonable." 4 F. C. C. 258.
- On November 10, 1937, Western Union issued, and on November
12, 1937, it filed, its supplement No. 1'7 to F. C. C. tariff No. 60,
effective December 12, 1937. This supplement reduced the Western
Union's participation in the charges for urgent telgram.s from the
United States to England, France, Belgium, and. Holland from
double to one and one-half times the ordinary rate and, with respect
to all other countries, abandoned the urgent classification. By rea-
son of the proceedings hereinafter described, supplement No. 1'7
never became effective.

Part I of the order of June 14, 1937, relating to the "artificial
delays" imposed upon the handling, transmission, or delivery of
ordinary messages in the international service was not opposed and
has become effective. Part II of the order relating to the ratio be-
tween the charges for urgent and ordinary messages is the subject
matter of this proceeding. '

On November 11;1937, prior to the effective date of part II of the
aforementioned order, the Western Union filed with the Commission
itshnOtion praying that the hearing be reopened and that part II of
theiii-derinf June 14, 1931, be suspended pending further hearing.
The motion of Western Union was joined in by Commercial Cables
and R. C. A. C. The Cable and Radio Users' Protective Committee
opposed the motion: The -effective date of part II of the order of
June 14, 1937, was postponed from time to time and on October 7,
1938, the Commission issued 'an order reopening the investigation
instituted by OrderNo. 12 Of the Telegraph Division, dated October 81,
1834, insefitr as it i-elated'to the reasonableness of the ratio betty-een

fiir'biedinatiea!and urgents (except press urgents), and the
61C`ht 11c*VI clikrinlinations;'prejudibes, it disadvantages resulting
froth such 'Vag° for the purPose of, tgkiixeliirther testimony with
leave to all'parti4s in 'the pro&wlipts in Do et Nct.t 2689 'to appear
and offer evidence in the premises. The hearing provided for in the
(Rider dated October 7,' 1938; eomnienced` May 8, 1939, and was
edholndecl MaY 24,1039. 'Evidence on behalf a tlit3 carriers, theCommittee;

and'ieerta*eniployee groups was submitted:, It iiroptitseci
tepoet Of the CeinuliSeitt was issued on June tEteeptioni td

8 F. C. O. k
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the proposed report were filed by the Committee. Briefs have been
filed on behalf of the Committee and the respondents. Counsel for
the COMMittee, the respondents, and the Commission were heard in oral
argument on December 5, 1940.

It should be noted that part II of the Commission's order of June
14, 1937, did not prescribe the ratio which should be made effective
by the carrier named in that order. It merely held that the existing
ratio (2 to 1) between the charges for urgent and ordinary messages
results in unjust and unreasonable discrimination, and undue and
unreasonable prejudice and disadvantage. It should also be noted
that the Committee representing the users admits that the urgent
service as furnished by the carriers, parties hereto, should bear a
higher rate than that charged for ordinary service. The issue is thus
narrowed to the question as to whether the differential based on the
2 to 1 ratio is justified, and if not, what the proper ratio should be.

The general nature of urgent service was described in our previous
report, 4 F. C. C. 258 at page 263. The Committee contends that the
only additional service rendered by the carriers in furnishing urgent
service, as distinguished from ordinary service, is the placing of the
urgent message on top of the file for transmission ahead of other
traffic. Urgent service is not used for all stock and commodity quota-
tions and transactions between Europe and the United States for the
reason that the ordinary service is sufficiently speedy for most purposes.
The average speed, of handling erAinarY message front the time of
its receipt in the New l'Ork office. of one Of the carriers ,nntil it is
transmitted is 1 minute and 4 seconds. Many ordinary messages are
transmitted by all companies in from 1 to 3 minutes after the time of
filing. In the case of a large user of urgent service, the elapsed time
between filing of an ordinary message in New York and delivery in
London is not much over a minute more than the elapsed time for the
handling of an urgent message between the same points. The users of
urgent service receive a service which amounts to more than mere
priority over ordinary service. This is clearly established from the
record of special employees, equipment, and methods evolved to insure
extreniely expeditious, handling, of argent Messages. The user of
urgent service also is required to make substantial expenditures by way
Of Wages of special employees, etc., in order to insure that the urgent
service shall be as expeditious as required in the type of business which
avails itself of the urgent service. All the expenditures of the carriers
and all the attention given to urgent service would not provide the type
of service which the users if the user does not cooperate fully

roVidin MS Own to, insure the speed desired in connec-
Wlii,t a servfcei.

I irt.,
8 F. C. C.
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THE INTERNATIONAL TELEGRAPH REGULATIONS

Much evidence was presented with respect to action taken by various
delegationsz and' representatives at the International Telecommuni-
cations Conference at Madrid in 1932, and at Cairo in 1938. The
ratio of 2 to 1, urgent to ordinary, was adopted at Madrid in 1932,
made effective by the American carriers in 1934, and affirmed at Cairo
in 1938, although representations were made at the later Conference
by the countries between which the service is principally used (Great
Britain and the -United States) for a reduction in this ratio. The
United States Government is not a party to the international telegraph
regulations, and neither are any of the carriers respondents in this
proceeding. Since the international telegraph regulations are not
binding on either the carriers or the United States Government, they
do not offer any obstacle to the prescription by this Commission of a
different ratio, urgent to ordinary, than that set forth in those regula-
tions. The bulk of the urgent traffic, which moves between New York
and London, was for years handled under a classification called "pre-
ferred service" and at a rate which was one and one-fourth times the
ordinary rate. The international telegraph regulations at that time
did not prescribe the classification above referred to as "preferred,"
but provided for a somewhat similar expedited service called "urgent"
service at triple the ordinary rates. Notwithstanding this situation,
the United States cable carriers in the trans -Atlantic field handled
traffic as "preferred" as far as London and beyond there the Euro-
pean carriers handled it to destination as "urgent," which conclusively
establishes that the United States carriers, as a practical matter, are
not required to adhere to the classifications and rates prescribed in
the international telegraph regulations.

cosr o ruavasHrsa URGENT SERVICE'

The hearing in this matter was reopened by the Commission upon
the petition of Western Union, supported by the other carriers, in
order to give the carriers an opportunity to submit evidence particu-
larly upon the cost of furnishing urgent service. While they offered
some evidence upon cost it has little if any probative value and fails
to convince that the existing ratio of charges is supported by the ratio
of costs.

At the reopened hearing each of the carriers submitted studies
purporting to show the cost of handling urgent traffic. The West-
ern Union study is based on its operations on November 15,, 1938,
which was assumed to be a typical day. On this day. it found that
15 of its available 22 North Atlantic channels were assigned to and
did actually handle some urgent traffic, 9 channels being used

nrrnn
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for eastward traffic and 6 for westward traffic. Between the hours
of 10 and 11 a. m., the peak hour for urgent traffic, 23.9 percent of
the total words handled on the 15 channels referred to was urgent
traffic. The carrying charges related to the 22 channels were esti-
mated to be $3,456,468 for the year 1938. The items included in
"carrying charges" are generally expense items which are fixed and
do not fluctuate with the volume of business. Twenty-three and
nine -tenths percent of 15/22 of the above annual carrying charges
on all the North Atlantic cables was assumed to be assignable to
urgent traffic. The amount thus determined is $563,247 per year.

We cannot perceive what value this study has to the present pro-
ceeding. The problem is not one of establishing an appropriate charge
for urgent service, considered alone, to be derived by some scheme
or percentage basis of allocating facilities used jointly by urgent and
other types of service. For purposes of this proceeding, the pro-
priety of the charges for ordinary messages has been by everyone
assumed. The sole problem is, given this premise, are the increased
costs sustained by the company in furnishing the urgent service and
the resulting effects upon this and other services sufficient to justify
the present ratio of charges. No attempt was made in this study
to determine what facilities or what elements of cost in relation to
those facilities could have been eliminated were urgent service
abolished,

There is nothing in this study which tended to establish that adop-
tion of the urgent classification involved maintenance of more chan-
nels than would otherwise be necessary. Indeed one of its studies
tends to establish the, converse. This study determined that on May
17, 1939, between the hours of 10 and 11 a. m., 171 urgent messages
were handled in comparison with approximately 400 urgent messages
between the same hours on November 15, 1938. The May 17, 1939,
study indicated that of the nine channels assigned for eastward ur-
gents, a maximum of five were in use during any 1 -minute period for
handling urgent traffic; a maximum of six were in use during any
5 -minute period; and a maximum of eight were in use during any
10 -minute period. At no time during the hour were all nine east-
ward channels in use for handling urgent traffic. If at no single
moment were all channels utilized for urgent messages, then obvi-
ously it could not be claimed that certain of the channels were nec-
essary solely in order to maintain the established speed in transmit-
ting messages of this classification. There is nothing anywhere in
the mord to indicate satisfactorily that some portion of the carry-
ing charges on the cable plant should be assigned to urgent service
45a "stand by" or "readireSsii-to.serve" charge.

ti JP.
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Another study submitted by the Western Union dealt with the is-
-sue. It purported to show, that in the absence of urgent traffic, 4
of the 22 North Atlantic channels could be eliminated. On this basis
the plant expense for handling urgent traffic was assumed to be
four twenty-seconds of $3,456,468. or $628,448 per annum. But there
is nothing in the study to justify the conclusion that 4 channels
-could be eliminated without degrading the ordinary service. And
there is every reason to believe that this could not be done. Certainly
the Western Union has no intention of abandoning any part of its
plant if urgent service is discontinued, in the absence of some other
change which would justify such abandonment. Nor is it shown that
any particular plant was constructed solely on account of urgent
service. The public generally is entitled to expeditious service and
undoubtedly will demand continuance of the transmission of ordinary
messages at the same speed as has heretofore prevailed. Further-
more, competition among the carriers will alone compel a degree of
service which would make it impossible to discard existing channels.

Apart from the problem of the carrying charges on plant assumed
to be allocable to urgent traffic, it was estimated that if urgent traffic
were abandoned the Western Union could dispense with the services
of a total of 111 cable operators, supervisors, routing aides, service
clerks, customer tie -line operators, etc., at a saving in labor costs of
$213,240 per annum. In addition, witnesses for Western Union stated
that special equipment provided solely for handling urgent traffic
involved carrying charges of $58,000 per annum and, further, that
certain land lines in Great Britain could be released if urgent traffic
were eliminated, which would result in a saving of approximately
$24,0Q0, per year. It was also stated that urgent traffic is one of the
major reasons why the Western Union has been unable to transfer
its cable operating room from 40 Broad Street, New York, to the main
office at 60 Hudson Street, and that such -a; transfer of operations
would result in an annual saving to the canapany- of $200000:: _Other
expenses partly attributable to the handling of urgent treffie were
said to be the salaries of engineers who devote part of their time to
the urgent service and the expense of maintaining branch offices at
Shorter's Court, London, and the cotton exchanges at New York and
Liverpool.

But it is nowhere made (dear to what extent expenses of this type
could be eliminated on abolition of urgent service. And it certainly
appeared that elimination of the 111 employees could be effected
only at a sacrifice of the existing quality of ordinary service. Herein
lies the vice of all the studies of this charter made by the com-
pany. All the cost elements which tend to expedite service were too

80,000.
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readily assumed to be attributed to urgent service. Nowhere did they
clearly make the assumption that users of ordinary service are en-
titled to substantially their present quality of service and on that
basis proceed to determine what extra expenses were involved in
furnishing the premium service. While there are unquestioned in-
cremental expenses involved in the latter, the over-all record fails
decidedly to establish them sufficient in degree to justify the exist-
ing 2 : 1 ratio.

The cost studies submitted by the other two carriers can be dis-
missed briefly. It should, however, be noted that they did not at-
tempt, as did Western Union, to justify the prosent ratio on a plant -
allocation basis, but correctly endeavored to establish incremental
costs resulting from offering the premium service. The study by
Commercial Cable Co. assumed that if no urgent traffic were handled,
it would be able to discontinue its branch offices at Shorter's Court,
and at the cotton exchanges in New York and Liverpool, with a total
saving in office rentals, leased wire expenses, and wages of approxi-
mately $50,000 per year. It was further assumed that if the urgent
classification were abandoned it could dispense with the services of
cable operators, supervisors, messengers, tie -line operators, clerks, etc.,
at its terminal offices in New York, London, and Paris, with a total
saving to the company of approximately $72,000 per year. In addi-
tion, it was assumed that the company would be relieved of the neces-
sity of paying approximately ;,000 in transit taxes to the
Portuguese authorities at the Azores for the passage of urgent traffic
through this point.

It is apparent that if the three branch offices of Commercial Cables
above referred to were to be abandoned, some other provision would
have to be made for handling the traffic now handled at these offices:
The estimated saving of $50,000 would therefore be reduced by the
undetermined expense of some other method of handling the traffic
now handled through these offices. As in the case of Western Union,
it is apparent that additional operating expenses are incurred for
handling urgent tra c, but it is impossible to determine with any
reasonable degree of accuracy the amount of such additional operat-
ing costs.

B. C. A. C. based its cost study on the expenses which it estimated
could be eliminated in its main operating room at 66 Broad Street,
New York, if the urgent service were not offered. It was estimated
that a total of 19 employees, assigned primarily to the handling of
urgent franc -with total lsalaries of $8/12.52, could be eliminated.
It was also estimated that StItie.lines now furnished to the urgent users
could,be slitnissted with annual 'saving of $3,784. The evidence
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submitted by R. C. A. C. affords no basis for an exact determination
-of the expense which would be eliminated if urgent traffic were not
handled. It is apparent, however, that patrons of R. C. A. C. would
tobject strenuously to the withdrawal of many of the 50 tie -lines which
it assumed might be eliminated, since these tie -lines are used for serv-
ices other than urgent traffic.

The record establishes that nothing more than the costs associated
with certain employees and tie -line facilities at the terminals of the
carriers are solely attributable to urgent traffic. It is clear that if
-all the employees and facilities involved were to be eliminated, there
would be a substantial degrading of the ordinary service, at least
during the busy hours. The carriers do not contend that ordinary
serviee is above the standards to which the public is reasonably en-
titled, and it is a fair assumption that a degraded ordinary service
-due to the elimination of tie -line facilities and operating personnel,
'would not adequately meet the public requirements with regard to
ordinary service. If consideration is given to the employees and
facilities in the New York offices which would have to be retained in
any event to avoid an unreasonable degradation of the ordinary
service, it is apparent that the premium from urgent service is far
I'm excess of any costs solely attributable thereto. It is also apparent
that a reduction in the ratio from 2 to 1 to 11/2 to 1 would not result
in a situation where the revenue from the premium on urgent service
would be less than the cost solely attributable to the quality of
urgency.

BENEFITS AND VALUE OF SERVICE

!Ake Western Union position in the first hearing, as stated by its
eounsel, was, in effect, that the cost element in furnishing urgent
service was given entirely too much weight and consideration, and
*kat the ratio between the charges for urgent and ordinary messages
(a to a) represents an effort on the part, of the carriers to fix a rate
which will confine the use of urgent service to the people who have
la real need for such service, and to prevent its use becoming so general
as to destroy the benefit of that service for the persons who really
have need for it.

Urgent service may well be of very substantial value to the parties
who have occasion to use it. Indeed, there is some testoitaany by the
members of the committee indicating that in particular instances
resort would be had to the urgent classification rather than the ordi-
nary classification irrespective of the ratio of the 'charges within
reasonable limits. This the carriers seek to stress in Justification of
;he existing ratio. But the point is of very limited sigaificance.

8,W. O. O.
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The ratio must be justified largely on the basis of the increased costs
to the carriers in providing the higher grade of service; not on the
basis of its value to any particular user, or in effect, the charge which
the user can be made to bear.

Value of service has significance in the adjustment of rates in a
matter of this kind only in considering the over-all effect of the rate
upon the service in question and upon other services offered by the
carrier, i. e., whether a proposed rate for a classification of service
would increase or decrease the benefit of that particular service or of
other services to the telegraph -using public. It may well be antici-
pated that a reduction in the urgent rates will increase the volume
of traffic moving under that classification, but there is nothing to
indicate that such an increase in volume will degrade the quality of
urgent service nor the quality of service rendered under the ordinary
classification. There is nothing in the record to indicate that the
double rate now in effect is justified upon any value -of -service
standpoint, but on the contrary, it is apparent that a reduction of the
2 -to -1 ratio will increase the benefit of the urgent service to all users
who have a need for that service without degrading the benefit of the
other services.

UNREASONABLENESS OF RATIO

Despite the opportunity afforded by the reopened hearing the car-
riers have failed to justify the continuance of the 2 -to -1 ratio with
respect to urgent traffic on a basis of additional cost immured in
supplying this type of service. By comparison with the ordinary
service, the additional cost involved in supplying urgent service does
not appear to justify the 2 -to -1 ratio for the future. Nor is the
maintenance of the 2 -to -1 ratio justified by the application of the
value -of -service theory largely relied upon by counsel for Western
Union. There is nothing in the record to indicate that a reasonable
reduction in the basis for urgent charges would result in so increas-
ing the traffic and thereby degrading the several services as to degrade
the value of those services for the persons who really have need for
them. On the contrary, the record does show that the maintenance
of the existing 2 -to -1 ratio has prevented the use of urgent service
by certain persons who do have a real need for the service.

The committee takes the position that the issue here is whether the
carriers can justify what they term an increase in the ratio, urgent to
ordinary, made effective in 1934. We do not agree with thin conten-
tion. At the time this investigation was instituted, on this Com-
Mission's owstfl mai/MI t legal ratio, included in tariffs filed with
this mission, was 2 to 1,; and the proceeding is not one in which
the carriers are called upon to justify an increase in existing rates,

8 P. 0. O.
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It is rather one where the Commission upon its own motion seeks to
determine whether the existing charges are just and reasonable for
the future or in any way violative of the provisions of the Com-
munications Act. Our conclusion is that for the future the basis
for urgent charges should be reduced.

CONCLUSION

The cost studies in this proceeding do not afford a basis for a
mathematical determination of an appropriate ratio of charges for
urgent messages as compared to ordinary messages. However, giv-
ing due consideration to the cost studies and to the other evidence
in the record, the Commission concludes that the ratio should be
reduced from 2 to 1 to 11/2 to 1. Certain of the carriers in this
proceeding maintained, prior to 1934, a classification of service known
as "preferred." It is indicated that the "preferred" service was some-
what comparable to that now classified as "urgent." The "preferred"
service was charged for on a basis, voluntarily fixed by the carriers,
of one and one-fourth times the rate for ordinary service. There is
no indication that the 11/4 -to -1 ratio was inadequate or that it re-
sulted in so degrading the "preferred" service as to destroy its value
to users requiring extreme expedition. The tariff of the respondent
Western Union Telegraph Co. (Supplement No. 17 to F. C. C. Tariff
No. 60) filed with the Commission on November 12, 1937, pursuant
to the Commission's report and order heretofore referred to, fixed
the ratio for urgent messages at 11/2 to 1 over its own lines, which
is indicative of the fact that that carrier was of the opinion that
this, ratio was proper. Counsel for the users stated in oral argu-
ment that a ratio of 11/2 to 1 would be proper from the standpoint
of ,the users.

The Commission has given consideration to the motion of the
Radio Corporation of America Communications, Inc., for further
argument in this matter and considers that motion to be without
merit. This has been a long proceeding and the parties have had
every opportunity to bring in facts in their possession bearing upon
the issues.

An appropriate order will be entered.

OADNR

At a general session of the Federal Communications Commission,
held at its offices in Washington, D. C., on the 9th day of April 1941,

The Commission having considered all the evidence, the excep-
VOitg, briefa, and oral arguments in the above-:entitted 'Matter and
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having issued the foregoing report and decision, which is hereby
referred to and made a part hereof :

It is ordered that on and after May 5, 1941, the lawful charge
for handling urgent plain messages and code messages (except press
urgent messages) shall be 11/2 times the charge for handling ordinary
messages.

It is further ordered that on and after May 15, 1941, the Western
Union Telegraph Co., R. C. A. Communications, Inc., and the Com-
mercial Cable Co. shall cease and desist charging, collecting, re-
ceiving, or participating in charges for urgent plain -language and
code messages (except press urgent messages) which bear any dif-
ferent or other ratio than 11/2 to 1 to the charges for ordinary plain -
language and code messages.

It is further ordered, that the rates to be filed pursuant to this
order may become effective upon less than 30 days' notice to this
Commission and to the public.
ColynosstoNen CASE dissenting:

I am unable to join in the adoption of the order of the Com-
mission requiring a reduction in the ratio between the charges for
ordinary and urgent telegraph traffic.

The majority decision properly reaches the conclusion that "it is
impossible to determine with any reasonable degree of accuracy the
amount of such additional costs." The additional operating costs
referred to are costs solely attributable to the quality of urgency
present with regard to traffic moving under the urgent rate. It
necessarily follows that there is no foundation for the further con-
clusion of the majority "that a reduction in the ratio from 2 to 1 to
11/2 to I would not result in a situation where the revenue from
the premium on urgent service would be less than the cost solely at-
tributable to the quality of urgency." The two conclusions are abso-
lutely irreconcilable. There is likewise no foundation in the record
and no support from any other source for the conclusion of the ma-
jority to the effect that a reduction of the 2 -to -1 ratio would increase
the value of the urgent service to all users. The value of the service
to a user depends upon the nature of his business and his necessities
in this regard. Changing the basis of charges for communication
service cannot possibly affect the value of the service to the user,
although it may make the service available to additional users and
increase the use of existing users. The three conclusions referred to
above seem to be the basis upon which the majority considers the
reduction justified. gone of them are supported by the record. Fur-
thermore, there is a fundamental principle of rate making here in-
volved which is conclusive against a reduction in the urgent rate

8 P. C. 0.
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on the basis of the record before us. Persons who demand premium
services should pay premium prices in order that the vast majority
of users may receive their services at the lowest possible rates. The
urgent service is of inestimable value to the limited number of users
who demand it. Urgent service is an absolute essential to the opera-
tions of the arbitrageurs. In the absence of this class of user it is
doubtful whether urgent service would ever have been established.
Seven users of one carrier take more than 79 percent of the urgent serv-
ice. One hundred twenty-one represent 90 percent of all the users of
urgent service. The record is devoid of positive evidence that the
existing 2 -to -1 ratio has operated to restrict the use of urgent service.
It is likewise devoid of positive evidence that a reduction in the ratio
will result in an increase in the use of urgent service. The use of
urgent service depends primarily upon the activity in security mar-
kets. If the markets are active, urgent service is used. If the mar-
kets are inactive, there is no need for urgent service and no matter
what the rate the use would be extremely limited.

There is for all practical purposes no urgent traffic moving today.
The majority reaches the conclusion that reparation as to traffic
handled in the past is not justified upon this record. There are cer-
tain practical difficulties in connection with the application of the
ratio ordered by the majority particularly in the case of radio carrier
where one terminal of the circuit is in a foreign country and owned
by a foreign administration. Bearing in mind that the international
telegraph regulations provide for uniform application of the 2-to -1
ratio condemned by the majority, the practical aspects of the problem
indicate the difficulties of securing international agreement for re-
duction by the United States companies concerned and the undesira-
bility of ordering any adjustment at this time.

As the majority points out, the Users' Committee takes the position
that the issue is whether the carriers can justify what the users
term an increase in the rate made effective in 1934. The majority
denies that this is the issue. Further, statistics relating to the aver-
age cost of urgent messages show clearly that the average cost per
urgent message was lesss in 1938 than in 1926. It is thus clear that
there is no foundation for an adjustment in the ratio based upon
the contention of the users.

I agree with the conclusion in the proposed report that the record
before us does not provide a satisfactory basis for disapproval of
the existing ratio of 2 to 1 urgent to ordinary at this time.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
TELEGRAPH DIVISION ORDER No. 12
The justness and reasonableness of the ratio

between the charges for ordinary and
urgent messages (except press urgent mes- DOCKET No. 2639
sages) as prescribed in the tariffs of re-
spondent carriers; and the existence of
discriminations, prejudices, or disadvan-
tages resulting from such ratio.

May 27, 1941

ORDER

<Commissioner CABE dissenting.)

At a session of the Federal Communications Commission held at
its offices in Washington, D. C., on the 27th day of May 1941,

The Commission having under consideration the petition of
R. C. A. Communications, Inc., for rehearing and the opposition
of the International Communications Committee to the petition for
rehearing of the above -entitled matter and having under considera-
tion its decision and its order of April 30, 1941, herein,

It is ordered, that the petition of R. C. A. Communications, Inc., for
rehearing be, and it hereby is, denied.

It is further ordered that the Commission's order of April 30, 1941,
be, and it hereby is, set aside and revoked.

It is further ordered that on and after the 1st day of July 1941,
the lawful charge for handling urgent full rate and urgent CDE
messages (except press urgent messages) shall not exceed one and
one-half times the charge for handling ordinary full rate and ordinary
CDE messages, respectively, for messages between the United States,
its territories and possessions, and any point with which the trans-
mitting or receiving carrier within the United States, its territories
or possessions, maintains direct communication, including messages
-which may originate at or be destined to a point beyond that with
which (lima mcmimmicatiferi is, maintained for such portion of the
handling as occurs between the United States, its territories and.
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possessions and the point with which direct communication is main-
tained.

It is further ordered that on and after the 1st day of July 1941,
The Western Union Telegraph Company, R. C. A. Communications,
Inc., and the Commercial Cable Co, shall cease and desist charging,
collecting and receiving, 'or participating in charges for urgent full
rate and urgent CDE messages (except press urgent messages) as set
forth hereinabove which bear any greater ratio than one and one-
half -to one to the charges for ordinary full rate and ordinary CDE
messages, respectively.

It is further ordered that the rates to be filed pursuant to this
order may become effective upon less than 30 days' notice to this
Commission and to the public and that appropriate tariffs shall be
filed.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of 1
RADIOMARINE CORPORATION OF AMERICA,

For coastal harbor stations at :
WEST DOVER, OHIO,

Construction Permit.
WEST' DOVER, Orno,

Construction Permit.
BUFFALO, N. Y.,

Construction Permit.
WEST DOVER, OHIO,

Temporary Authority.

Doom Nos. 5447,
5547, 5675, 5674

March 5, 1941

Manton, Davis, Frank, W. TV ozeiwraft, and Wagon, Hurt on behalf
of the applicant; Gilbert R. Johnson on behalf of Lake Carriers'
Association; Loe,C.Rkeoa and ;oh, 2', .Hafwellopl behalf of Cen-
tral Radio ,Telegrapila Co.; Hgrctqq.4,tpiPne and fl:coNiz24 E. Kellar
on behalf of Donnelley Radiotelephone Co,; Frank 0.,.1)trinhar and
Frank O. Dunbar, Jr., on behalf of Lorain County Radio Corpora-
tion; Mardian S'. Orr on behalf of the Commission.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. These matters were heard in a single proceeding before an em-
plfoyee of the Conamission. Dockets 5547 and 5447 relate to one
application for a coastal harbor radiotelephone station at West
Dover, Oho. Docket 5675 relates to an application for coastal har-
bor radiotelephone station at Buffalo, N. Y. Docket 5674 was con-
cerned with certain temporary authority which was granted applicant
to operate a coastal harbor station at West Dover, Ohio, under special
temporary rules of the Commission. Since both the temporary
authority and the tenapor,ry rules under which it was granted ex -
pi* prior to .the hearOgr the applicant moved that it be allowed
to. tIkkea default.

%tido* air Nitdazitst fiked%rsimpUoatet dolled en Ail* 9; 1941.



518 Federal Communications Commission Reports

2. The West Dover application requested, in addition to frequencies
provided by the rules, certain frfequencies above 3000 kilocycles then
available only for a different type of coastal service in connection with
ocean-going vessels. On March 27, 1939, the Commission ordered shat
the issues presented by all such applications be separated. Accord-
ingly, the West Dover application was docketed for two proceedings,
namely, Docket 5447 relating to frequencies then allocated under the
rules, and Docket 5547 relating to the request for frequencies above
3000 kilocycles. Upon the completion of public hearings preceding
the Commission's report to Congress with respect to radio require-
ments necessary or desirable for safety purposes for vessels operating
on the Great Lakes, and because of representations made at such hear-
ings, the Commission, upon its own motion, ordered a general public
hearing for the purpose of determining whether the rules should be
amended to make high frequencies (between 3000 and 30000 kilo-
cycles) available for supplementary use by coastal harbor telephone
stations in the Great Lakes area. This hearing (Docket 5816) was.
held in Cleveland, Ohio, March 4 to 8, 1940, and the Commission's de-
cision was issued April 13, 1940. In accordance with the decision, the
rules were amended to make certain frequencies between 8000 and
9000 kilocycles available for use by Great Lakes coastal harbor sta-
tions on a restricted and conditional basis. The applicant was al-
lowed to amend its applications so that they now conform to the
rules of the Commission with respect to available frequencies.

3. The applicant was incorporated under the laws of the State of
Delaware in December of 1927. It was organized for the purpose of
taking over the marine operations of Radio Corporation of America
and is a wholly -owned subsidiary of that company. Of the States
bordering the Great Lakes, it is authorized to do business in Ohio,
New York, Illinois, and Minnesota. All officers and directors of the
applicant and of Radio Corporation of America are citizens. of the
United States. As of March 1, 1940, less than 6 percent of the com-
mon stock of Radio Corporation of America and less than 5 percent
of its first preferred stock was held by foreigners. Not more than
one -fifth of the capital stock of either of such companies is owned
or voted by alieriS or their representatives, or by a foreign gorvertv
ment or representatives thereof, or by any corporation organized
under the laws of a foreign. country.

4. As of March 31, 1940, the total assets of the applicant were
$1,759;324.86 and the total current liabilities were 63,873.M. The
balance of assets is represented by $500,000 of capital stock, capital
surplus in the amount of $500,000, and $395,451.42 designated as earned
surplus. None' of the assets are pledged for collateral loans or other-
wise hypothecated. The position as to cash and current inventories
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is such that applicant could construct, maintain, and operate the
stations for which application is made without seeking cash or disc
posing of, or pledging, any of its assets.

5. Radio Corporation of America first entered the marine com-
munications business on the Great Lakes about 1922 through two sub-
sidiaries which have since been dissolved. Their activities at first
were confined to the sale and servicing of ship radio apparatus. In
1925 the present radiotelegraph station at Chicago was opened and a
similar station in Cleveland followed in 1926. The radiotelegraph sta-
tions at Buffalo and Duluth were opened in 1927. The applicant op-
erates a total of 16 coastal telegraph stations, 4 of which are in the
Great Lakes region. It operates about 1,000 ship telegraph stations.
For a very brief period in 1939, the applicant operated coastal harbor
radiotelephone stations on the Great Lakes under special temporary
rules adopted by the Commission for the purpose of obtaining in-
formation to serve as a basis for revision of the permanent rules. The
applicant company also develops, designs, and manufactures radio-
telephone and radiotelegraph transmitting and receiving equipment
for marine service. It has manufactured in the past 5 years about 525
sets of radiotelephone apparatus of some 8 different types. In the
same period it has developed a total of 40 new types of marine radio
apparatus which have been manufactured in approximately 6,000
units.

6. The proposed West Dover station (Dockets 5447 and 5547) would
be located about 12 miles west of Cleveland at the site of applicant's
present coastal telegraph station near the town of West Dover, Ohio.
This site is only 12 to 15 miles from an existing coastal harbor tele-
phone station operated by The Lorain County Radio Corporation near
Lorain, Ohio. Interference would result from simultaneous use of
the same frequency. However, the Commission's existing rules recog-
nize that all ship and shore radiotelephone stations in the Great
Lakes region are in the same interference area and must coordinate
their operations to give satisfactory service. The limited number of
'available frequencies does not permit the assignment of any frequency
for the exclusive use of one station.

7. The applicant would construct the proposed Buffalo station
(Docket 5675) at the site of its present coastal telegraph station at
that point. Although there is no other United States coastal harbor
telephone station within WO miles, it would still be necessary to coor-
diarate the operation with that of other stations on the Great Lakes,
oopeoially in connection with the use of frequencies within the band
000 to'9000 kilocycles. The Commission's rule 7.86 requires that the
aonstal station, before iseginning a transmission, shall monitor the

04%.0.41,
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frequencies to be used to determine whether a communication is al-
ready in progress. The applicant would conduct its operations in
accordance with the rule and also suggests the possible use of an
automatic busy signal. It is agreeable to entering a specific time-
sharing arrangement, although the applicant's traffic manager is of
the opinion that such an arrangement would result in inefficient use
of circuit time.

8. In support of the element of need for the proposed stations, the
applicant dwelt at some length upon the matter of its inability to
continue radiotelegraph service unless it also was permitted to operate
a radiotelephone service. Over the years that it has operated coastal
telegraph stations on the Great Lakes, the applicant has sustained a
loss of around $73,000. The company's original investment in the four
Great Lakes telegraph stations was approximately $42,819. A reserve
of $30,450 has been set aside, leaving an undepreciated investment of
about $12,369. In the opinion of applicant's traffic manager, the loss
can never be recovered if Radiomarine is not permitted to operate
radiotelephone stations. This is for the reason that the trend in the
Great Lakes maritime service for the past year or two has been away
from telegraph toward the use of telephone, so that there are now less
than sixty United States vessels using the radiotelegraph. The Com-
pany would expect to recoup some of its loss from the profits on
radiotelephone service and would thus be enabled to continue the radio-
telegraph service, which service it believes to be in the public interest.

9. Much of the testimony offered by the applicant dealt with the
development of ship radio sets and the necessity of providing a satis-
factory shornstation to work with the vessels equipped with such sets.
However, there it testimony to indicate that the actual intention is to
provide direct communication between all ships on the Great Lakes and
all telephone subscribers ashore, irrespective- f the type of vessel equip-
ment. An arrangement would be made to connect with the Ohio Bell
Telephone Co. at West Dover and with the New York. Telephone Co.
at Buffalo. A umit charge is proposed of'$1.25 for. 3 -minute calla to
QT fromt the local service area of both Cleveland and Buffalo. For
calls to or from points outside tireseiareas the toll charges of the Bell
Companies would be' added in, aceortlance with tariffs on file.

10. Considerable testimony was given concerning the advantages of
the selective tone calling syatem as now incorpdrated' in the ship sets
manufactured by the applicant. It appeniis that by the usepof, ,this
device some time might be ,saved. in- e,stalaishing COMMUrtiOlitiatt
However this may be, it is not relevant. to -the, q ef5aarkliee ren.
tiered by any particular shore station; ate* the otecrabwin
tatket, require all shore stations to be so equipiped. tit,rhent calling a

strxwet
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ship station on certain frequencies that include the Great Lakes calling
frequency, it must transmit the type of signal which will actuate the
particular receiving equipment known to be installed on the ship. The
details of equipment and antenna construction for the proposed coastal
harbor stations have not been fully decided upon, but it is stated that
adequate provision will be made to provide a high quality and "fully
competitive" service.

11. The applicant encountered "sales resistance" in selling or rent-
ing Great Lakes ship radiotelephone apparatus, which resistance is
attributed to a belief on the part of the prospective purchaser that
the company selling ship apparatus should furnish complementary
shore stations to guarantee a system of communication. The appli-
cant, nevertheless, has obtained a number of orders for ship telephone
apparatus for reasons stated by its traffic manager, as follows, "by
furnishing superior equipment, by demonstrating its use through ex-
perimental shore stations and by agreeing or assuring the customers
that Radiomarine would establish shore station facilities as soon as
governmental authority to do so had been obtained." Ship stations
using Radiomarine equipment have, at times, failed to establish com-
munication through the shore stations of Lorain County Radio Cor-
poration. However, the evidence is conflicting as to whether this
failure is due to improper operation of the shore station, or to possible
unreliable functioning of the selective ringing devices under all con-
ditions. Some evidence was admitted concerning Lorain Corporation
tariff inequities that were salt thaw operated to the disadvantage of
shipowners using Radiomarine ship equipment. These matters were
considered in other proceedings, which were still pending before the
Commission at the time of this hearing, but have since been decided
(Docket Nos. 6658 and 6659).

12, The Cleveland area, and to a lesser extent the Buffalo area, is
now served by the Lorain County Radio Corporation station, 'Will,
lofted near the city of Lorain, Ohio, some 28 miles west. of Cleveland.
Such Service as is afforded the Budd° area invOilves the use of land
lines over a distance Mort than 150 miles. The person -to -person
land -line telephone rate between'torain and Buffalo is approximately
0.10. 'Station WMI is 'presently licensed to operate on all of the
fmquencies below 8000 kilocycles prbvidecl in the rules for this service,
and is also -authorized, on a temporary basis, to use those frequencies
within the; band 4000 to 9000 kilocycles recently made available by
the Commi*ift for Nos Wider 'certain conditions and restrictions. An
teppiicatiOn for autherityqO use the higher frequencies on a regular
basis was recently the shbject of a hearing and is now peinding before
the COitinliSai011.

44. 0.11,
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13. The Lorain station, WMI, has been in operation since 1934 and
has been out of service only three times for a period of a few minutes.
It is equipped with three transmitters which may be operated simul-
taneously, and frequently are so operated. An auxiliary transmitter
may be immediately placed into service in the event of shut -down or
failure of any one of the main transmitters. Duplicate receivers are
available for each of the heavy traffic channels. Power is supplied
by a commercial company and has not failed in the 6 years of oper-
ation, except in an aggregate of only a few minutes. However, the
Lorain Corporation has planned for an auxiliary power supply to be
provided in its new building now under construction. The new build-
ing is of fireproof construction and is large enough to house twice
the present amount of equipment. Station WMI is equipped with
numerous antennae of various kinds. Voice terminal equipment of
special design is provided for four channels so that four calls may
be handled simultaneously. The station uses all systems of calling
that are in commercial use at the present time on the Great Lakes,
namely, voice calling, tone -signal calling, and the "two-tone" selective
ringing. Eight operators are employed with two or more on duty at
all times during the season of navigation, except during the low -
traffic period from 10: 30 p. m. to 5 a. in.

14. With respect to available traffic, the applioant company con-
tends that a second station in the Cleveland area would not necessarily
decrease the present business of Lorain Corporation. The Radio -
marine Co. believes it could create new business not now enjoyed by the
Lorain Corporation and at the same time serve the "customers" who
already have ships equipped with telephone apparatus manufactured
sad installed by the applicant. In support of this belief it was shown
that the number of Great Lakes vessels of 1,000 gross registered tons
and over is approximately 723, of which 4t3.5 are United States vessels
and 238 are Canadian. As of Jane 8) 1938, some 123 of the United.
States vessels were equipped with wireless telegraph. Since that date,
the Lorain County Radio Corporation. has equipped about 49 of these
vessels with radiotelephone apparatus, while the applicant has simi-
larly equipped 17 of the vessels. There are now approximately 200
American, lake vessels equipped with radiotelephone apparatus and
it is estimated that of all Great Lakes vessels WM' 1,000 gross tons,
both Canadian and United States, astotal of about 600 will eventually
be equipped with such apparatus. However, it was, not shown that
any of the prospective new business in the Cleveland area would result
from a proposed coastal harbor service that eannot be rendered by
the existing Lorain County station at Lorain, Ohio.

15. Some 5,000 yachts on the Great Lakes are of a size and owner-
ship to make them potential users of radiotelephone service. The
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applicant estimates that 10 percent might be considered "live" pros-
pects for the purchase of ship equipment. It was not shown what
proportion of the yachts are located in the Cleveland or Buffalo areas,
although a survey conducted by the applicant indicated that con-
siderable new business might be developed from this source.

16. Seventy-six percent of the total gross tonnage of United States
commercial lake vessels of 1,000 gross tons and over is operated from
offices in Cleveland, where the coal and ore exchange is located. Other
shipowners maintain offices in Cleveland, although their boats are
operated from different ports. Since the great majority of coastal
harbor telephone traffic on the Great Lakes relates to vessel opera-
tion, it is evident that a large proportion of commercial messages will
originate or terminate in Cleveland. However, another coastal harbor
station in the Cleveland area would not increase the total traffic
handling capacity, for the reason that the few available frequencies
are not assigned on an exclusive basis but must be shared in common
with all coastal harbor stations in the Great Lakes region. It is
probable that there would be even some loss of "Channel time" in
coordinating the service of two stations to avoid interference, as con-
trasted with the integrated operation of a single station. Thus, the
public would be called upon to pay charges sufficient to support two
stations rendering the same type of service over the same channels,
and a service'which could be provided just as well by one station.

17. Buffalo, N. Y., is a city of approximately 600,000 population.
From the standpoint of shipment and receipt of goods and commodi-
ties the port of Buffalo ranks third on the Great Lakes with a total of
19,000,000 net tons. Of the 485 United States Great Lakes vessels of
1,000 gross tons and upward, 50 are operated out of Buffalo. Still
other companies maintain offices there, although the vessel operation
may be directed from other ports. Several large passenger vessels
operate between Buffalo and Cleveland, Detroit, Chicago, and Duluth.
In addition to lake cargoes, sea -borne commerce comes into Buffalo
via the New York State Barge Canal and the Welland Canal. There
are several local operations such as tugs and self-propelled gravel
barges. Representatives of the various services have expressed an
interest in obtaining direct marine radiotelephone communication to
and from Buffalo.

OONCLUSIONS

1. The matters involved in Docket 5674 having become moot, the
proceeding should be dismissed as requested by the applicant.

2 The applicant is legally, technically, and financially qualified to
construct and operate the stations applied for.

8 F. 0. 0.
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3. The frequencies specified in the amended applications are avail-
able for assignment as requested.

4. Since all coastal harbor stations in the Great Lakes area must use
the same frequencies, there is an unavoidable interference problem,.
and from this point of view the total number of stations should be kept
to a minimum.

5. The Cleveland area is now served by coastal harbor station WMI
of the Lorain County Radio Corporation. A second station in the
Cleveland area using the same frequencies would not increase the total
traffic capacity and might even reduce the channel time available for
message traffic.

6. The showing that the proposed stations could be used to promote
the sale of vessel equipment manufactured by the applicant is not a
valid proof of need for the service. The rules of the Commission do
not contemplate a coastal harbor telephone service that is dependent,
for satisfactory results, upon a reciprocal operation between the coastal
harbor station and vessels equipped with particular apparatus of a
certain manufacturer.

1. Such improvement in service as might be expected from com-
petition in the Cleveland area would relate principally to the develop-
ment of ship apparatus, so that the benefits obtained would derive from,
competition between manufacturers of marine radio equipment rather
than from competition between licensees of shore stations.

8. A second coastal harbor station in the Cleveland area duplicating
the service of the existing station would not produce benefits to com-
pensate for the probable disadvantages, and hence would not serve
public interest, convenience, and necessity (Dockets 5447 and 5547).

O. There is a public need for the service of the proposed coastal
harbor telephone station at Buffalo, N. Y. (Docket 5675),

10. Public interest, convenience, and necessity would be served by
granting the Buffalo application (Docket 5676).

The proposed findings and conclusions of the Commission were
adopted as the "Findings of Fact and Conclusions of the Commission"
on May 28, 1941 (Fly, Chairman, not participating; Commissioner
Craven cligoenting in Dockets Nos. 5447 and 5547).

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
The LORAIN COUNTY RADIO CORPORATION,

for coastal harbor facilities at
LORAIN, OHIO (WMI),

Construction Permit.
LORAIN, Oro (WMI),

Renewal of License.
LORAIN, OHIO (WMI),

Construction Permit.
PORT WASHINGTON, WIS. (WAD),

Modification of Construction Permit.
DULUTH, MINN. (WAS),

Modification of Construction Permit.

DOCKET Nos. 5590, 5589,
5544, 5545, and 5546

March 5, 1941

Frank C. Dunbar and Frank C. Dunbar, Jr., on behalf of the
applicant; Horace L. Loknes and Joseph K. Keller on behalf of
Donnelley Radio Telephone Co.; Manton Davis, Frank W. Wozen-
Graft and Wilson Hurt on behalf of Radiomarine Corporation of
America; Lee C. Himlea and John T. Haswell on behalf of Central
Radio Telegraph Co.; Gilbert R. Johmson on behalf of Lake Carriers'
Association; Marshall S. Orr on behalf of the Commission.

PROPOSED FINDINGS OW FACT AND CONOLTISIONS or THE COMMISt3ION

WINDINGS OP PACT

1. These dockets were heard in a single proceeding before an em-
ployee of the Commission. Docket 5589 involves that part of the
application for renewal of license of coastal harbor Station WMI,
located at Lorain, Ohio, which requests authority to operate on the
frequencies 6470 and 11870 kilocycles. In Docket 5590, the applicant
requeets authority to make changes in equipment at Station WMI
44(1 add the frequency 8585 kilocycles. In Dockets 5544, 5545, and
5546, authority is requested to make changes in. equipment and add
the frequency 4282.5 kilocycles at the following licensed stations,

8r.0.
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respectively: Station WMI (Lorain, Ohio), Station WAD (Port
Washington, Wis.), and Station WAS (Duluth, Minn.).

2. The frequencies 4282.5, 6470, 8585, and 11370 kilocycles were
not available under the Commission's Rules and Regulations for as-
signment to coastal harbor stations at the time the applications were
originally designated for hearing. Subsequent to the docketing of
these matters, but before any hearing was had thereon, the Commis-
sion, on its own motion, ordered a public hearing (Docket 5816)
for the purpose of determining the general question as to whether
some frequencies above 3000 kilocycles should be made available for
marine radiotelephone service on the Great Lakes to provide com-
munication over greater distances. In a report dated April 13, 1940,
the Commission concluded that its coastal harbor rules should be
wended to make available for assignment to Great Lakes stations
only, certain frequencies above 3000 kilocycles. The general purpose
of such modification of the rules, it was seated in the report, would
be to compensate for reduced range on the lower frequencies due to
transmission over fresh water and the exceptional static conditions
experienced during some months. In accordance with this decision,
the Commission, on April 16, 1940, amended sections 7.58 (c) and
7.101 of the rules to make available for assignment to coastal harbor
stations in the Great Lakes area the frequencies 4282.5, 6470, and 8585
kilocycles, in addition to the regular coastal harbor frequencies in the
p,- to 3 -megacycle band.

3. Of a total of 485 United States vessels of 1,000 gross registered
tons, or over, operating on the Great Lakes, 320, or approximately

pereentr, have their operating offices in Cleveland. The Lorain
station,. I41,, is approximately 25 miles from the downtown area
of Cleveland. In the month of October 1939, Station WMI handled
a total of 4,342 messages between vessels and shore points, of which
3,523 originated or terminated in Cleveland. In addition to those
messages handled through Station WMI, some 67 messages originat-
ing or terminating in Cleveland were handled by the other Lorain
stations at Port Washington and Duluth. Of the total of 3,590
Cleveland. messages, 561 originated or terminated on ships in Lake
Michigan, 1,052 originated or terminated on ships in Lake Superior,
and 1,085 originated or terminated on ships in Lake Huron. It is
obvious, therefore, that a large percent of the messages were trans-
mitted over distances in excess of 100 milea

4. Station WMI, Lorain, Ohio, is regularly licensed to operate of
frequencies in the 2- to 3 -megacycle band. It also has temporary
authority to use the frequencies 4282.5, 6470, 8585, and 1410
cycles. The characteristics of frequencies in the band between2 and

8 )r, 0, O.
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3 megacycles are such that fairly reliable service at mid -day is re-
stricted to 100 miles or less. At other times of the day the range
might be greater and at nighttime the range is much greater. During
the month of October 1939, over one-half of the traffic through station
WMI at Lorain was handled on the frequency 6470 kilocycles. In
the same period, a total of 64.8 percent of all messages at this station
were handled on the two frequencies 6470 and 8585 kilocycles.

5. The frequency 4282.5 kilocycles had not been authorized for use
by the Lorain stations at the time of the hearing. However, it is
anticipated that the range of this frequency will average 200 miles
and will to a considerable extent relieve the congestion on 6470 kilo-
cycles. It is probable that about half the present bulk freighters on
the Lakes will be equipped, eventually, to receive on the frequency
4282.5 kilocycles.

6. The Lorain station, WAS, at Duluth, Minn., furnishes a radio-
telephone service on frequencies in the 2- to 3 -megacycle band. between
Duluth and vessels on Lake Superior. Duluth is the largest port on
the Great Lakes from the standpoint of tonnage handled. A large
percentage of the radiotelephone traffic is in the nature of messages
from vessels to dock officials and others interested in information con-
cerning precise arrival times. It is highly desirable that this informa-
tion reach Duluth several hours in advance of the arrival of the ships,
and during office hours.

7. Duluth is over 350 miles from the farthest points on Lake Supe-
rior. The present reliable service range of Station WAS, when using
frequencies in the 2 -megacycle band, is not over 100 miles. By the
use of the frequency 4282.5 kilocycles, a fairly reliable range of 200
miles might be expected, thereby increasing the service area of the
station by approximately 100 miles under average daytime conditions.

8. The Lorain Port Washington station, WAD, is located about
105 miles north of Chicago on the west shore of Lake Michigan and
about 25 miles north of Milwaukee, Wis, It is licensed to operate
on frequencies in the 2- to 3 -megacycle band. With the frequency
4282.5, the range of the station would be increased to about 200 miles,
which would enable the station to give a much improved service in
northern Lake Michigan. This is an area of substantial lake traffic
and one that now receives only intermittent service.

CONCLUSIONS

1, There exists a need for the frequencies 4282.5, 6470, and 8585
kilocycles at Station WMI, Lorain, Ohio.

2. The frequency 11870 kilocycles is not available, under the rules,
for assignment to coastal harbor stations, and the applicant has not

811% C. C.
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shown such need for the frequency at Station WMI as to warrant a
waiver of the rules.

3. There is a need for the frequency 4282.5 at Station WAS,
Duluth, Minn.

4. There is a need for the frequency 4282.5 at Station WAD, Port
Washington, Wis.

5. Public interest, convenience, and necessity will be served by
granting the applications, except for the request for 11370 kilocycles
in Docket 5589.

The proposed findings and conclusions of the Commission were
adopted as the "Findings of Fact and Conclusions of the Commission"
on May 28, 1941.

(Fry, Chairman, not participating.)
8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
THORNE DONNELLEY, doing business as DON-

NELLEY RADIO TELEPHONE CO., for coastal
harbor facilities at

LAKE BLUFF, ILL. (WAY),
Construction Permit.

MACKINAC ISLAND-ROGERS CITY, MICH.
DOCKETS Nos. 5548, 5549,(WHO) ( Central Radio Telegraph Co.) >

5840, 5847, and 5848Construction Permit.
HOUGHTON, MICH.,

Construction Permit.
MARLNE CITY, Mica.,

Construction Permit.
MANISTEE, MICH.,

Construction Permit.

March 5, 1941

Horace L. Lohnes and Joseph E. Keller on behalf of the applicant;
Frank C. Dunbar and Frank C. Dunbar, Jr., on behalf of Lorain
County Radio Corporation; Manton, Davis, Frank W .W ozenoraft, and
Wilson Hurt on behalf of Radiomarine Corporation of America; Gil-
bert R. Johnson on behalf of Lake Carriers' Association; Lee C.
Hinslea and John T. Haswell on behalf of Central Radio Telegraph
Co.; Marshall S. Orr on behalf of the Commission.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. All of the applications involve existing or proposed coastal har-
bor radiotelephone stations in the Great Lakes region and were heard
by an employee of the Commission in a single proceeding. In Dockets
5548 and 5549 the applicant requests authority to use certain. high fre-
quencies above 8000 kilocycles at his existing coastal harbor stations
located at Lake Bluff, Ill. (WAY), and Mackinac Island, Mich.
(WHO), respectively. Dockets 5846, 5847, and 5848 involve applica-
tions for new stations at Houghton, Mich., Marine City, Mich., and

am r ti
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Manistee, Mich., respectively, and request authority to use all fre-
quencies now available under the rules.

2. The high frequencies (above 3000 kilocycles) requested in Dockets
5548 and 5549 were not allocated for this service under the rules of
the Commission at the time the applications were designated for hear-
ing. However, the Commission has since made certain frequencies
above 3000 kilocycles available for assignment to Great Lakes coastal
harbor stations on a conditional and restricted basis. This action was
taken prior to the hearing of these matters, but following a general
hearing on the subject of frequencies in Cleveland, Ohio, during
March 1940 (Docket 5816). The applications were amended prior to
hearing to specify the frequencies provided for in the rules. In addi-
tion, Dockets 5846, 5847, and 5848 specify the frequency 2572 kilocycles
and in Dockets 5548 and 5549 the applications request 6480 kilocycles
and 8585 kilocycles. No testimony was offered to indicate a need for
the use of these frequencies, which are not available under the rules.

3. Subsequent to the hearing on the above applications, the Com-
mission, on December 17, 1940, granted an application for construction
permit to move Station WHC (Mackinac Island) to Rogers City,
Mich. It approved, on the same date, an assignment of license to
Central Radio Telegraph Co., and granted the motion of Central Com-
pany (a) to be substituted as the applicant in Docket 5549 (above),
(b) to dismiss Central Company's applications for a coastal harbor
station at Rogers City, Mich. (Dockets 5542 and 3543), and (c) to
incorporate in Docket 5549 (above) the record compiled in Dockets
5542 and 5543, relating to the use of high frequencies in the Mackinac-
Rogers City area.

4. The applicant, Thorne Donnelley, is vice president and general
manager of Reuben H. Donnelley Corporation, publishers, and a large
stockholder in R. R. Donnelley and Sons, printers. In the year 1939
he paid a total income tax of $157,267.90. The firms with which appli-
cant is connected have no interest of any kind in the Donnelley Radio
Telephone Co. The large number of telephone directories printed by
R.11. Donnelley and Sons for the American Telephone and Telegraph
Co. represent less than 3 percent of the printing business done by that
company. There are no contractual arrangements or understandings
between the applicant and any other communications carriers other
than connecting agreements with Illinois Bell Telephone Co. and the
Michigan Bell Telephone Co. to provide land -line service to and from
applicant's radio stations.

5. The applicant is the sole proprietor of licensed radiotelephone
Station WAY at Lake Bluff, Ill., and, until January 16, 1941, was
the licensee and sole proprietor of WHC at Maeliinic Island, Mich.

8 F. C. CI,
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He has been interested in radiotelephone since the World War
and has had a telephone set on his yacht since 1928. The applicant
is willing to operate the stations at a loss for an indeterminate period
under the hope and belief that they will eventually make a return on
the investment. In addition to a general manager, who is familiar
with the construction and operation of radio equipment, the applicant
employs the services of qualified radio consulting engineers from
time to time for the purpose of making special studies and
recommendations.

6. The applicant's general manager stated, in behalf of the ap-
plicant, that the application for a station at Marine City, Mich.
(Docket 5847) would not be pressed. Accordingly, no testimony was
offered concerning the need for service at this point, nor was there
any testimony on other important subjects specified in the notice of
hearing.

7. In support of the application for a station at Manistee, Mich.
(Docket 5848), some testimony was offered concerning the need of
the railroad -car ferries for radiotelephone service. It appears that
these vessels are presently equipped with radiotelegraph, but that
the railroads are giving serious consideration to the possibility of
shifting to radiotelephone. However, a witness representing the
Pere Marquette and Ann Arbor Railroads stated that their study
of the problem was not complete. As to the general need for the
service at this point, the applicant offered no evidence other than
the volume of shipping at nearby ports as set forth in the report
of the Board of Army Engineers. While the applicant did not
actually abandon the Manistee application, his general manager,
nevertheless, stated that he did not believe the Commission would
grant the license for the reason that "we have not yet produced
complete evidence that there is a need for such a station."

8. In Docket 5846 authority is sought to construct a coastal harbor
station on the Keewenaw Waterway at Houghton, Mich. The water-
way traverses the Keewenaw Peninsula, which extends into Lake
Superior from the southern shore about midway between the east and
west ends of the lake. The nearest existing United States coastal
harbor station is located at Duluth, Minn., a distance of some 150
miles. There is no United States station at the eastern end of the
lake, although a Canadian station is located not far from Sault Ste.
Marie. The nearest United States station to the eastward would be
that of Central Radio Telegraph Co. at Rogers City, Mich., on Lake
Huron, an air -line distance of approximately 250 miles.

9. The largest local industry in the Houghton area is copper min-
ing and copper re ing. Shipments of refined copper will vary from
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year to year but have been as high as 100,000 tons. During the last
war refined copper was shipped as rapidly as possible, even to the
extent of loading a 3,000 -ton ship with 5,400 tons of copper. Single
cargoes of copper may be valued as high as $2,500,000. The east-
bound traffic out of Houghton is principally refined copper, maple
flooring and dairy freight, while the in -bound, or west -bound, traffic
includes package freight, coal, and automobiles.

10. Other vessels frequently go through the waterway for the
purpose of avoiding bad weather outside. In the year 1938, the
total number of vessels up -bound, or west -bound, was 267, and east-
bound 161. Local traffic amounted to 400,998 tons valued at $5,-
185,633, and through traffic of 117,326 tons of the value of $7,965,518.
Total number of passengers carried was 4,028, of which 1,984 were
through passengers. All vessels operating between Duluth and Sault
Ste. Marie, if they do not use the waterway, will pass near Keewenaw
Point some 35 miles .north of Houghton. The Government is con-
stantly improving the waterway so that it is becoming increasingly
available for larger vessels. It is necessary for vessels to know the
weather conditions in the vicinity of Keewenaw Point to determine
when they should use the waterway, or to determine which entrance
to use if the vessel is bound for a waterway port. The Houghton
station would be useful in this connection although general weather
conditions can now be obtained through the radiotelephone -
equipped Coast Guard stations at Marquette, approximately 50 miles
southeast of Houghton, and Eagle Harbor, approximately 30 miles
north of Houghton near the end of the Keewenaw Peninsula.

11. The Great Lakes Transit Co. averages two ships a week into
Houghton, and others of its vessels may use the waterway on ac-
count of weather. This company employs an agent at Houghton
and would use the service of a coastal harbor station at that point.
Radiotelephone will be installed on the vessels as soon as it is known
that the company may not afterwards be required to install radio-
telegraph. Vessels of other companies operate in and out of Hough-
ton. Nevertheless, the applicant was of the opinion that the local
business would not meet operating expenses of the proposed station,
and that it would be necessary, therefore, to depend to some extent
cn traffic from vessels passing in the vicinity. The extent of such
business is uncertain and would depend in large measure upon the
ability of the vessels to establish communication, under the Commis-
sion's rules, with coastal harbor stations closer to the points of des-
tination of the messages. The applicant's testimony in this
connection is confusing. It was stated that if long-range communi-
cation were permitted on the Lakes, there was then the possibility

8 F. O. 0.
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that local traffic at Houghton would not justify the Commission in
granting a license. Furthermore, the applicant would not be
inclined to build a station at Houghton except for the existence of
section 8.50 of the Commission's Rules and Regulations, and the under-
standing that the radiotelephone service on the Lakes would be a
coastal harbor operation. We must assume that the applicant under-
stood the rules as they existed. at the time of the hearing. There
has since been no material change either in the allocation of
frequencies or in the rules governing their use.

12. Transmitter sites in the vicinity of Houghton are limited by
available power supply, transportation during winter months, tele-
phone connections, interferences from copper smelters in the vicinity
of Houghton and considerations of terrain. However, there are
three possible sites, the most desirable being on Government property
at the western end of the waterway. It was thought that a lease
could be obtained, since there is already a private enterprise located
on a part of the property. An alternate site was found in the
vicinity of Freda about 12 miles from Houghton.

13. It is proposed to install a 10 -frequency, 1000 -watt output trans-
mitter with half -wave antenna. The station will be kept open and
on the air during the period of navigation and will render a coastal
harbor telephone service with connection to the land -line telephone
system. It is proposed to make a radio link charge of $1.25 for
person -to -person calls, although it may develop that the charge will
be determined on a zone basis with varying rates. The series of
frequencies requested will serve to overcome "skip effect" and provide
reliable communication up to approximately 200 miles.

14. The issues involved in the Lake Bluff, Ill., and Mackinac Island,
Mich., applications (Dockets 5548 and 5549) have been largely deter-
mined by the Commission's report in Docket 5816, as a result of which
certain frequencies above 3000 kilocycles were made available for
assignment to coastal harbor stations in the Great Lakes area. These
frequencies are intended to supplement the regular coastal harbor fre-
quencies in the 2 -megacycle band, which were found to afford a very
limited range over fresh water. The stations offer a general coastal
harbor telephone service to commercial vessels, both interlake and
interlake, as well as service to yachts and small boats in the immediate
vicinity of the stations, They are located near the routes of heavy
through traffic movements, and the ports in the vicinity themselves
account for a large volume of lake tonnage. A number of steamship
companies maintain o ces in Chicago, which is one of the Great Lakes
traffic centers. Station WHO will continue to serve the same general
area after the transmitter site is changed from Mackinac Island to

8 F. C. C.
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Rogers City, Mich. The station will be nearer the principal ports of
call of commercial vessels. It will also be closer to ship -repair yards
in the area, which have a definite need for communication over con-
siderable distances in order that their operations may be coordinated
with vessel movements.

CONCLUSIONS

1. The applicant is legally, technically, and financially qualified to
own and operate the stations applied for.

2. The applicant is the sole proprietor of licensed station WAY at
Lake Bluff, Ill., and, until January 16, 1941, was the sole proprietor of
licensed station WHC at Mackinac Island, Mich., when the license was
assigned to Central Radio Telegraph Co. The other business concerns
with which the applicant is connected, namely, R. R. Donnelley & Sons,
printers, and Reuben H. Donnelley Corporation, publishers, have no
interest in or relation to the radiotelephone business of Thorne Don-
nelley, the applicant herein. Nor does the applicant have any con-
tractual arrangements, relationships, or understandings with any other
communications carriers or licensees of this Commission other than
agreements for connecting his coastal harbor stations with the land -
line telephone system.

3. The application for a coastal harbor station at Marine City, Mich.,
Docket 5847, was in effect abandoned in that the statement was made
that the applicant did not desire to press the application. No evidence
was offered to indicate the need for a station at this point.

4. Only very meager evidence was introduced in support of the need
for a coastal harbor station at Manistee, Mich., Docket 5848, and such
evidence was admitted by the applicant to be inconclusive.

5. There was shown to be a need for the service proposed at
Houghton, Mich., Docket 5846.

6. The frequencies 4282.5, 6470, and 8585 kilocycles are needed at
stations WAY and WHC (Dockets 5548 and 5549) in order that these
stations may render satisfactory coastal harbor communication in the
areas which, they serve.

Great Lakes region is recognized by Commission rules to
eorapcon interference area with respect to the operation

of coastai bar staticts. It is necessary, therefore, that the stations
which the Corarcicatoklipenses on the basis that they will serve public
interest, convenience, and necessity, shall coordinate their operations
to reduce interference to a ininiraura.

8. It has not been phown that public interest, convenience, or neces-
sity will be served by granting the applications for stations at Marine
City and Manistee, Mich., Dooke# 5847 and 00, respectively.

0.
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9. Public interest, convenience, and necessity will be served by
granting authority to construct a station at Houghton, Mich., Docket
5846, as proposed by the applicant except for the use of the frequency
2572 kilocycles..

10. Public interest, convenience, and necessity will be served by
granting the applications for authority to use the frequencies 4282.5,
6170, and 8585 kilocycles at Stations WAY, Lake Bluff, Ill., and.
WHC, Mackinac Island or Rogers City, Mich., Dockets 5548 and 5549,
respectively. The request for the use of the frequencies 6480 and 8585
kilocycles will be denied.

The proposed findings and conclusions of the Commission were
adopted as the "Findings of Fact and Conclusions of the Commis-
sion" on May 28, 1941.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
MICHIGAN BELL TELEPHONE Co.,

for coastal harbor stations at
PORT HURON, Mum.,

Construction Permits.
DETRorr,

Construction Permits.

DocKET Nos. 5841, 5843,
5844, and 5845

March 5, 1941

Karl F. Oehler on behalf of applicant; Lee C. Hinslea and John T.
Haswell on behalf of Central Radio Telegraph Co.; Frank C. Dunbar
and Frank C. Dunbar, Jr.,. on behalf of The Lorain County Radio
Corporation; Horace L. Lohnes and Joseph, E. Keller on behalf of
Donnelley Radio Telephone Co.; Gilbert R. Johnson on behalf of
Lake Carriers' Association; Marshall B. Orr on behalf of the Com-
mission.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. These dockets were heard before an employee of the Commission
in a single proceeding. Two of the applications (Dockets 5841, 5843)
request authority to construct a coastal harbor station in the vicinity
of Port Huron, Mich., with two transmitters at separate locations.
In Dockets 5844 and 5845 authority is sought to construct a similar
station in Detroit with transmitters located at two locations.

2. The applicant is a -corporation organized under the laws of the
State of Michigan to engage in the rendition of a general telephone
service. None of the officers or directors is an alien. On December
31, 1939, the applicant had assets in excess of $211,000,000 of, which
$488,000 was in cash, and an unappropriated surplus of more than
$4,100,000.

3. The applicant's experience with the construction and operation
of radio stations is confined to two portable emergency radiotelephone
stations of which it is now the licensee. However, in addition to the

8 F. C. C.
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applicant's "transmission engineer," who by reason of education and
experience is well versed in basic technical knowledge, the applicant
sought and obtained and will continue to receive the advice and assist-
ance of American Telephone and Telegraph Co. engineers familiar
with the operation of radiotelephone stations.

4. It is intended that all four transmitters shall be Western Elec-
tric Co. type No. 24, which type is rated at 50 watts unmodulated
carrier power. The associated receivers are to be Western Electric
Co. type No. 23. These receivers will be fixed tuned, employing beat-
ing oscillators controlled with low temperature coefficient quartz crys-
tals, and will include "codan" circuits and noise discrimination fea-
tures. The transmitters will be equipped with facilities for auto-
matic voice switching and for automatically adjusting the input
speech level to the optimum value.

5. The applications have been amended, with respect to the fre-
quencies applied for, to conform with the frequency allocations as set
forth in the present rules of the Commission. Since there is no
request for use of the high frequencies (4000 to 9000 kilocycles),
which were recently made available for assignment on a restricted
basis, the question of interference with existing stations is confined
to the 2 -megacycle band. Under the rules of the Commission, the
Great Lakes constitute a common -interference area and the operation
of the various stations must be coordinated so as to avoid interference
and make the most effective use of the frequencies assigned. The ap-
plicant gave detailed testimony concerning plans for avoiding inter-
ference, which will include facilities for providing the same kind of
busy signal that has been used at several of the Bell system coastal,
harbor stations on the seacoast, and expressed its willingness to pro-
vide other safeguards if experience shows that it is necessary or
desirable.

6. The air -line distance between Detroit and the nearest existing
coastal harbor station, Station WMI at Lorain, Ohio, is 74 miles. The
nearest station in the opposite (northwesterly) direction is about twice
that distance. Some service is presently afforded the Detroit area
through the medium of Station WMI and the land -line connections to,
Detroit. However, satisfactory communication by this means with
vessels having only low frequency (20004000 kilocycles) equipment
would be restricted to vessels on Lake Erie.

7, The proposed system is designed to render a dependable quality
of service to a relatively limited area ranging from a point just north
of Forrestville on Lake Huron to a point just south of Monroe on
Lake Erie, including the St. Clair River, Lake St. Clair, and the
Detroit River. This is a, stretch of lake and river of about 140-150

S F. C. C.
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miles. Connection will be made to land lines at Detroit so that service
can be given between any ship in the service area and any telephone con-
nected to the land -line ySystem. Regular ship -to -shore, two-way com-
munication is proposed at a basic rate of $1.50 for 3 minutes with an
overtime rate of 50 cents per minute. This charge would be applied
to a communication between any ship within approximately 200 miles
of Detroit and any telephone in Detroit or its surrounding suburban
exchanges. If the ship were beyond the 200 -mile limit the initial
rate would be $3 and the overtime rate $1. The regular land -line
person -to -person rate will be added to the radio -link charge when the
land telephone is located outside the Detroit area. One-third of
radio -link charge will be returned to the vessel operator. It is pro-
posed to render a dispatch service by means of a special -toll terminal
on the subscriber's premises connected with the marine operator's
switchboard position. A special rate is to be quoted for such mes-
sages where they are large in number and of relatively short duration.
However, the Commission makes no finding at this time upon the law-
fulness of the rates proposed, such matters being always subject to
adjustment.

8. The population of the city of Detroit, proper, is about 1,725,000.
The port of Detroit comprises some 30 miles of waterfront with
approximately 125 waterfront facilities including two drydocks. In
1938 the receipts at and shipments from the port represented about
10 percent of the tonnage on the Great Lakes. However, about 80
percent of the freight traffic on the Lakes utilizes the Detroit water-
way. Some of the largest passenger lines have their home ports at
Detroit. There are 83 commercial vessels (including 19 large barges)
of United States registry and 13 of Canadian registry having home
ports within the proposed service area. It is expected that 40 of these
vessels will be equipped with radiotelephone within 5 years if the
proposed service is inaugurated. There are some 5,369 pleasure craft
in the proposed service area of which about 3,800 are located in the
local Detroit area. An investigation of the possibilities in this field
indicated that about 200 of such craft would install radiotelephone
over the next five years. In addition, there are 69 commercial fishing
craft within the service area.

coNcLrrsiozcs

1. The applicant is legally, technically, financially, and otherwise
qualified to establish and operate coastal harbor telephone stations as
proposed in the application.

2. The service proposed to be furniShed is a public coastal harbor
telephone service interconnected with the land -line telephone system.

8 V. 0. O.
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It is intended, primarily, to afford a reliable service within a limited
area of 50 to 75 miles from Detroit and Port Huron for pleasure craft,
commercial vessels having home ports in the area, and commercial
and pleasure vessels using the Detroit waterway in transiting the
Great Lakes.

3. There is a need for the proposed service.
4. The frequencies requested may be authorized pursuant to law

and regulation.
5. Satisfactory arrangements will be made for cooperative use of

the frequencies to reduce interference to a minimum.
6. The applicant will offer two classes of service, a vessel -dispatch

service and the regular ship -to -shore service.
7. Public interest, convenience, and necessity will be served by grant-

ing the applications herein.
The proposed findings and conclusions of the Commission were

adopted as the "Findings of Fact and Conclusions of the Commission"
on May 28, 1941.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
FLEECE MARINE CORPORATION,

For permit to construct coastal harbor tele-
phone station.

April 23, 1941

L. Livingston Pierce on behalf of the applicant; Horace Lohnes
and Joseph E. Keller on behalf of Thorne Donnelley, doing business
as Donnelley Radio Telephone Co.; Marshall S. Orr on behalf of the
Commission.

PROPOSED FINDINGS OF FACT AND CON CLUSIONS OF THE COMMISSION

FINDINGS OF FACT

1. This matter was heard before an employee of the Commission
on November 4, 1940. Proposed findings of fact and conclusions
were filed by Thorne Donnelley, intervener, but none were filed on
behalf of the applicant.

2. Authority is requested to construct a coastal harbor telephone
station at Youngstown, N. Y., on Lake Ontario to use the fre-
quencies 2182, 2514, 2550, and 2582 kilocycles. The frequencies are
available for this service under the rules of the Commission.

3. The applicant, Pierce Marine Corporation, was incorporated
in 1'933 under the laws of New York State. All of the officers are
United States citizens by birth. The stock of the corporation is
owned by its president, L. L. Pierce, and by the estate of his father.
The corporation is primarily engaged in operating a boathouse and
boatyard for the sale of boats and the servicing and storage of
yachts and other small craft, but it operates, also, two 25 -foot motor
cruisers in a ferry service across the Niagara River, and a towboat
service for emergency work. The articles of incorporation were not
offered in evidence nor was there other proof that the corporation
is authorized to engage in the communications business.

S F, C. 0.



Pierce Marine Corporation 541

4. A financial statement as of October 31, 1939, shows assets amount-
ing to $42,175.06 and liabilities of $39,894.22. The net worth of $2,-
280.84 appears to be represented by outstanding capital stock in the
amount of $15,000. Cash on hand was $4.32. There was testimony
to the effect that the 1940 statement would show a better financial
position due to an increase in new boat sales.

5. The applicant is not now engaged in the communications busi-
ness and has had no experience with the operation of radio stations,
except for the radiotelephone installations on its ferries and towboats.
Nor was it shown that the president or other officer or employee of the
applicant was possessed of any technical or practical knowledge of
the technique of construction and operation of a commercial radio
station. However, the applicant has retained a qualified radio engi-
neer in a consulting capacity.

6. It is proposed to install a standard RCA transmitter, type ACT-
150. Receivers would be provided for all channels, together with
terminal equipment consisting of a hybrid coil for duplex operation,
and a full complement of auxiliary equipment such as volume indi-
cators, level indicators, volume limiter, etc. The cost of the proposed
equipment is estimated to be about $3,000. Another $2,000 has been
allocated for construction of quarters on top of the existing boathouse.
Annual maintenance was estimated at $3,500, which would appear to
be low for the type of service proposed, since it includes the salary
of three first-class radio operators.

'T. As a result of tests conducted with 50 -watt boat equipment, the
applicant's consulting engineer is of the opinion that under normal
conditions the proposed 150 -watt transmitter would afford communi-
cation with vessels in any part of Lake Ontario. However, he recog-
nizes that conditions may exist "that make it impossible to do the
things that you want to do at all times." The station would employ
three first-class operators and render service 24 hours a day during
the season of navigation. It is the present intention to establish con-
nection with the land -line telephone system, Rates have not been
definitely determined although a charge of $1.50 for the radio link is
contemplated for person -to -person calls.

8. It is evident that the applicant does not desire to enter the com-
munications business, as such, but is interested in the radio station only
to the extent that the service to boat owners may attract business to
its boat yard and dock. The applicant's president stated that he had
not made any estimate of revenue and had not the slightest idea of the
number of calls that might be anticipated. He further testified that
he did not believe the station itself would maintain a profit, but he
desired to render the service to his customers and it was his belief that

8 F. 0. C.



542 Federal Communications Commission Reports

it would. indirectly bring him business. He believes the station should
break even, but states that, "After all, our business in the first place is
the boat business. If we can render a service to our yachtsmen, it will
indirectly bring us a return. * * *"

9. The United States Engineers' records of 1939 show that there
were 92 yachts based in the Youngstown area. Some of the yachtsmen
have requested the applicant to obtain a public coastal station so that
they can have contact with shore at all times. The applicant evidenced
but little interest in serving commercial vessels and offered no direct
testimony on the subject.

10. There are not now any United States coastal harbor stations
on Lake Ontario. Some service may be obtained through Canadian
stations, but it is said to be unsatisfactory; first, because the stations
are busy with commercial telegraphy and only answer radiophone
calls about half of the time; and, secondly, the service is not direct
communication by phone with the offices and homes of the yachtsmen.

temporary station in Buffalo, using 100 watts power, has not af-
forded satisfactory communication. However, the Commission has re-
cently released a proposed report (Radiomarine Corporation of
America, Docket 5675) approving an application for a permanent sta-
tion at Buffalo, N. Y., to use 400 watts power. This station would be
located about 30 miles from the site of applicant's proposed station and
should render a satisfactory service in the area. The telephone rate
between Youngstown and Buffalo is 25 cents. However, most of the
boat owners reside in Buffalo, Lockport, Niagara Falls, and other
places at a distance from Youngstown, so that there appears to be
little choice in the matter of land -line charges as between a station
located at Youngstown and one located at Buffalo.

11. Under the rules of the Commission all coastal harbor stations
on the Great Lakes must use the same frequencies. It is recognized
that the region constitutes a common interference area, and for this
reason, the total number of stations should be kept to a minimum.

CONCLUSIONS

1. It as not been shown that the applicant is legally and financially
qualified construct and operate a radio station for the purpose of
engaging in a common carrier coastal harbor telephone service. Nor
does it appear that any o the applicant's officers or employees are
qualified by training 9r expet4e4ce to:aseume the technical responsi-
bilities involved in the pn4rua0ii and'pixetittin#1 of such a station.
However, the technical' deficiency, w9aI4 largely overcome by re-
taining a qualified engineer in a consulting Oat!tity,

sr: a. 0,
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2. The applicant is not particularly interested in operating a com-
munication service except insofar as it may serve to promote goodwill
and attract business to its boatyard and dock.

3. The evidence concerning the commercial need for the proposed
service is very sketchy and unconvincing and it is impossible to make
any satisfactory deductions therefrom with respect to the volume or
character of traffic to be expected. Although the service now afforded
the area is unsatisfactory, it is probable that the situation will be
greatly improved through the construction of a 400 -watt coastal har-
bor telephone station at Buffalo, N. Y., for which an application was
tentatively approved by the Commission in a proposed report issued
March 6, 1941 (Docket 5675).

4. It would not serve public interest, convenience, or necessity to
grant this application.

The proposed findings and conclusions of the Commission were
adopted as the "Findings of Fact and Conclusions of the Commission"
on May 27, 1941.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In. the Matter of
Investigation of the enlargement by the

DOCKET No. 5072
SOUTHWESTERN BRIJ, TELEPHONE Co.,
of the Kansas City Exchange area.

May 28, 1941

E. W. Clausen on behalf of the respondent, Southwestern Bell
Telephone Co., 1010 Pine Street, St. Louis, Mo.; James H. Linton
on behalf of the Missouri Public Service Commission; Harold Medill
on behalf of the State Corporation Commission of Kansas; John E.
Benton on behalf of National Association of Railroad and Utilities
Commissioners; James A. Kennedy and Frank B. Warren on behalf
of the Federal Communications Commission.

REPORT OF THE COMMISSION

This proceeding arises upon motion of the Commission for an
investigation concerning the failure of the Southwestern Bell Tele-
phone Co. to file with this Commission certain telephone message
rates applicable to interstate traffic in the Kansas City area. Prior
to July 1, 1938, the Southwestern Bell Telephone Co., hereinafter
referred to as the company, filed with this Commission certain
tariffs canceling interstate message toll telephone rates applicable
to calls between suburban communities contiguous to Kansas City,
Mo., and Kansas City, Kans. The cancelation was effective July 1,
1938. On June 29, 1938, the Commission directed that an investi-
gation be made with respect to the cancelation of the rates men-
tioned, Subsequently, the company was advised that, in the opinion
of the Commission, the rates covering the interstate toll messages
should be included in. tariffs filed with this Commission. The corn-

3 Petition for rehearing filed on June 20, 1941, by Southwestern Bell Telephone Co.,
denied on July 9, 1941. Complaint Bled by Southwestern Bell Telephone Co. on August
19, 1941, in the District Court of the United States for the Western District of Missouri.
On February 3, 1942, the government filed a motion for summary judgment. On May 28,
1942, the Court decided that the Commission had no jurisdiction to regulate interstate
interzone message rates in the Kansas City District Erchange Area of the Southwestern
Bell Telephone Co. (45 Fed. Stipp. 443.)

8 F. C. C.
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pany requested a hearing before this Commission. The request was
granted, and the hearing was held October 9, 1939.

The State Corporation Commission of Kansas and the Public
Service Commission of Missouri were requested to cooperate with
this Commission in disposing of the question presented. They co-
operated in preparing a stipulation, which was incorporated in the
record. The only other evidence received at the hearing was the
testimony of an operating official of the company covering certain
practical operating characteristics of the traffic moving under the
cancel rates.

The Southwestern Bell Telephone Co. is a carrier, as defined in the
Communications Act, doing business in the States of Kansas and Mis-
souri, engaging in interstate communication service between Kansas
and Missouri and particularly within the area described in respond-
ent's tariffs on file with the Kansas and Missouri Commissions as the
"Kansas City District Exchange Area."

A proposed report in this proceeding was issued on July 26, 1940.
Exceptions to this report and brief in support of the exceptions were
filed by the Southwestern Bell Telephone Co. Exceptions were also
filed by the Kansas Corporation Commission. Counsel for the com-
pany and the general solicitor of the National Association of Railroad
and Utilities Commissioners were heard on oral argument. All of
the evidence in the record, the briefs, and oral arguments have been
carefully considered in reaching the conclusions herein expressed.

Kansas City, Mo., and Kansas City, Kans., are contiguous munici-
palities and have long been included in the same telephone -exchange
area. The exchange rates for these cities have never been on file with
any Federal regulatory authority, and the matter of filing rates for
exchange service is not an issue in this proceeding. As the cities
expanded and developed, certain suburban communities contiguous to
them were first supplied with telephone -exchange service on a limited
basis whereby a subscriber in any one of those suburban communities
had access to other subscribers in the same community under his ex-
change fiat rate, and all calls to other suburban communities or to the
cities named were handled as toll messages and charged for on a
per -message basis. The rates for such interstate toll messages were
formerly on file with this Commission and are the rates which were
canceled effective July 1, 1938. Some of those communities have been
absorbed into one or the other of the two cities named and are now
included within. the exchange areas of Kansas City proper. The
suburban communities which are involved in this proceeding have been,
until July 1,19 receiving limited service on the basis above described.

Effective July 1, 1938, the company, with the approval of the Kansas
and Missouri Co 'ox created an enlarged Kansas City district
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exchange area, which embraces Kansas City, Mo., Kansas City, Kans.,
and a number of surrounding contiguous communities located either
in Missouri or Kansas. Tariffs filed with the Kansas and Missouri
Commissions provide for alternative service throughout this district
exchange area whereby a subscriber in any one of these suburban com-
munities may obtain either :

(1) Zone service which permits calling at flat rates to customers
in the originating zone only, with interzone message rates applying
on all calls to other zones; or

(2) District (extended area) service permitting residence customers
to call at flat rates to all customers in the originating zone and the
Kansas City zone and those business and residence customers taking
district service in all other zones. For business customers, the district
service includes unlimited service to all customers in the originating
zone and an allowance of 20 messages per month (additional calls at
4 cents each) to all customers in the Kansas City zone or to those
customers taking district service in all other zones. For both busi-
ness and residence customers, interzone message rates apply on all
calls to customers taking zone service in other suburban zones.

In the Kansas City zone, only one type of customer service is of-
fered, providing, at flat or message rates, service to all customers
in the Kansas City zone and to those customers taking district (ex-
tended area) service in all other zones. Interzone message rates apply
on all calls to exchange customers taking zone service in the suburban
zones.

The matter of filing the rates described in item (2) above is not
an issue in this proceeding. The issues cover only the filing of

I the interstate interzone message rates referred to in item (1) for-
merly filed with .thiS Commission as message toll rates. These are the
rates which the Commission requested the company to file and which
the company contends that it is not required to file with this Com-
mission.

It is apparent that the. only real change effected on July 1, 1938,
was to add the service described under item (2), since that described
under item (1) had been available for many years. The availability
of the item (2) service reduceS the number of toll messages trans-
mitted in connection with the item (1) service, hat does not change
the nature of that service. In transmitting hrterdtate messages be-
tween zones in the district exchange area, the operating procedure
was the same after July 1, 1938, as it was before. The method of
billing and collecting for theise item (1) messages is the same 44 before,
July 1, 1938. Prior to July 4'1938, the se intiirteno calls were classi-
fied as "message toll telephone service" in °to& tarifia,han file with
this Commission. Subsequent to July 1, 1988; *ear tune; calla Were
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included under the classification "interzone message service," and
charges therefor are included only in tariffs on file with the Kansas
and Missouri Commissions. It appears that this change of name
and a decrease in the volume of the traffic are the only changes
which occurred with relation to this service.

The broad grant of authority to this Commission is contained in
sections 1 and of the Communications Act, section 1 of which reads
in part :

For the purpose of regulating interstate and foreign commerce in communica-
tion by -wire and radio * * * there is hereby created a Commission to be
known as the Federal Communications Commission, which shall be constituted
as hereinafter provided and which shall execute and enforce the provisions of
this act.

Section 2 states :
The provisions of this act shall apply to all interstate and foreign communica-

tion by wire or radio * * *.

Section 221 (b) of the Communications Act reads as follows :
Nothing in this act shall be construed to apply, or to give the Commission

jurisdiction, with respect to charges, classifications, practices, services, facilities,
or regulations for or in connection with wire telephone exchange service, even
though a portion of such exchange service constitutes interstate or foreign com-
munication, in any ease where such matters are subject to regulation by a
State commission or by local government authority.

Telephone exchange service is defined in section 3 of the Communi-
cations Act as follows :

"Telephone exchange service" means service within a telephone exchange, or
within a connected system of telephone exchanges within the same exchange
area operated to furnish to subscribers intercommunicating service of the char-
acter ordinarily furnished by a single exchange, and which is covered by the
exchange service charge.

The Communications Act contains a broad all-inclusive grant of
authority to this Commission over all interstate communication by
wire or radio. Section 221 (b) is an exception, to, or limitation upon,
this broad grant. Giving it its broadest possible meaning, considera-
tion of the definition of "telephone exchange service" in section 3 of
the act necessitates the conclusion that the service furnished under the
interstate interzone message rates in the Kansas City extended ex-
change area is not within the exception contained in section 221 (b).
It is not intercommunicating service of the character ordinarily fur-
nished by a single exchange and which is covered by the exchange
service charge.

The contract entered into by a subscriber for telephone exchange
service in the Kansas City area includes and involves all the pro-
visions of the applicable tariffs of the carrier. This is a reasonable

rn
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interpretation of the whole agreement, express and implied, between
the subscriber and the company. The subscriber, however, contracts
for a particular type of exchange service. He also agrees to pay the
lawful rates for toll service not covered in his contract for exchange
service.. It would be just as logical to say that all toll rates in the
United States are included in the subscriber's contract for exchange
service as to say that a subscriber for limited or zone service in one
of the Kansas City zones has included in his contract for exchange
service the toll rates covering the interzone messages.

The distinction between extended area measured exchange -service
messages and the interzone messages referred to in this proceeding is
very clear. Measured service is a common and recognized method of
charging for exchange service and contemplates a flat minimum
charge with a specified number of messages included therein. Mes-
sages in excess of the minimum number are charged for at a specified
rate per message, but all the messages must be within the same area
as that covered by the minimum charge for exchange service. The
interzone messages referred to in this proceeding terminate outside the
local zone exchange area covered by the fiat zone exchange rate.

From the standpoint of the subscribers in the suburban communi-
ties who take local or zone service described under item (1) above, the
zone exchange rate only covers service to other subscribers in the local
zone in which they live, and the message rates are designed to cover
service between the local or zone exchanges within the district ex-
change area. The mere fact that the zone exchange area is within the
geographical limits of a larger district exchange does not affect the
nature of the service furnished under the interzone interstate message
rates. It is not "service * * * which is covered by the exchange
service charge."

Service rendered in interstate commerce between the suburban
communities contiguous to Kansas City under the interzone message
rates which became effective July 1, 1938, is in all respects identical
with that furnished prior to July 1, 1938, under the message toll rates
then on file with this Commission. It should not be assumed that
carriers subject to the Communications Act could, by merely changing
the label on a particular class of service, bring such service within
the exception in section 221 (b), thus eliminating the necessity of
filing rates under the provisions of section 203.

CONULUSIONS

It is our conclusion that the present rates covering interstate tele-
phone toll messages between zones in the Kansas City district ex-
change area, designated as "message toll rates" in tariffs formerly on
file with this Commission, and now designated as "interzone message
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service" by the Company in tariffs on file with the Kansas and Mis-
souri Commissions, should be included in tariffs on file with this
Commission, in accordance with the requirements of section 203. An
appropriate order will be entered.

ORDER

(Commissioner PAYNE not participating.)

At a general session of the Federal Communications Commission
held at its offices in Washington, D. C., on the 28th day of May 1941.

Pursuant to the conclusions stated in the foregoing report, which is
hereby referred to and made a part hereof.

It is ordered that Southwestern Bell Telephone Co. file with this
Commission interstate "interzone message rates" presently charged
and collected by the company for interstate service furnished between
zones in the Kansas City district exchange area, which service was
formerly covered by rates on file with this Commission in tariffs desig-
nated as follows :

Southwestern Bell Telephone Co., F. C. C. No. 3.
First revised pages 20 and 21.

Southwestern Bell Telephone Co., F. C. C. No. 7.
Third revised page 174.
Fourth revised page 182.
Second revised page 221.

It is further ordered that the rates herein referred to shall be filed
before June 30, 1941, pursuant to the requirements of section 203 and
in accordance with this Commission's Rules and Regulations (pt. 61).
CASE AND CRAVEN, COMMISSIONERS, dissenting :

We believe that under any reasonable interpretation of section 221
(b) of the Communications Act, rates for telephone service within the
Kansas City exchange area, as enlarged on July 1, 1938, are not prop-
erly within the jurisdiction of this Commission.

Section 221 (b) of the act specifically excludes this Commission from
exercising any authority whatsoever with respect to "charges, classifi-
cations, practices, services, facilities, or regulations for or in connec-
tion with wire telephone exchange service." The language of the Act
is specific and plain. The phrase "in any case where such matters are
subject to regulation by a State commission or by local governmental
authority -" in section 221 (b) is seized upon to urge a strained con-
struction of the paragraph as a whole, which would nullify its mean-
ing. It is further assumed that, under the Constitution, no purely
State authority could be given jurisdiction over interstate commerce
in the nature of telephone exchange service. But the hearings on the
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Communications Act show clearly that the reference in Section 221 (b)
is to the State regulatory commissions as then constituted. The para-
graph was suggested by the general solicitor for the National A ssccia-
tion of Railroad and Utilities Commissioners. A witness for the Iowa
Independent Telephone Association suggested that the quoted phrase
be omitted since, in his opinion, the Federal Commission should not
have jurisdiction even where there was no local regulatory authority.
Iowa has no local or State authority for the regulation of telephone
rates. No one questioned his understanding of the meaning of the
quoted phrase.

It is not for this Commission to question the action of Congress as
being unwise or even unconstitutional. The intent of Congress is
plain.

No distinction should be drawn between the flat rate charges for
exchange service and the message rates between zones in the enlarged
exchange area. The interzone message rates are within the meaning
of "exchange service" under any commonly accepted construction of
this phrase at the time of the passage of the Communications Act.
Exchange service is furnished within an area including intercon-
nected central offices where the community of interest indicates the
desirability of flat rate service throughout such an area. It is
shown in this record that the enlargement of the Kansas City area
was sponsored by the State Commissions of Kansas and Missouri.
The retention of message rates and limited or zone service within the
enlarged area is merely an incident and a very minor one in the
general provision of expanded flat rate service within the entire ex-
ellOga area.

We are not here confronted with a situation where the Company
seeks to deprive this Commission of its jurisdiction over what is es-
sentially toll service between communities or cities through an un-
warranted and wholly fictitious expansion of the exchange area
beyond the limits consonant with any recognized measure of com-
munity interest. The Census Bureau provides a test for measuring
community of interest as a basis of ultimate expansion of exchange
areas. If and when the operating telephone companies seek to go
beyond the accepted limitation of community interest adaptable for
flat rate exchange service, we are in position to take whatever action
may be appropriate at that time. This is not such a case, nor are
we warranted in assuming that we will ever be faced with such a
case. The history of exchange area development to date does not
give color to such a possibility but rather negatives it Expansion
of an exchange area has heretofore coincided with or lagged behind
(never preceded) public demand and ,has always been veil within

mac.
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the commonly accepted limits of metropolitan areas as defined by
the Census Bureau.

There is a discernible and practical difference in the operations
of any telephone company within an exchange area and those between
communities which have not developed the community of interest
which justifies their inclusion within the same exchange area. Com-
munity of interest between communities served by different central
offices develops slowly and eventually reaches the point where it
justifies the elimination of the toll board originally employed to
handle messages between the communities, even though these mes-
sages continue to be charged for as toll traffic during the transitional
period. Ultimately the combined effect of public demand and econ-
omy of operation results in the establishment of an enlarged exchange
area and the elimination of toll traffic as to most subscribers, who
will take the flat rate enlarged area exchange service. A few may
prefer, at least for a time, to remain as limited subscribers; confined,
under their exchange rate, to an area roughly corresponding to the
original area. served by the local central office. The relatively insig-
nificant number of calls by this limited class of subscriber between
zones in the enlarged area is purely incidental in a very minor way
to the operation of the whole area as an exchange. The development
of an exchange area is not an instantaneous proposition and it is
fruitless to make much of the fact that there is no change in actual
operations with respect to the limited number of interzone messages
immediately before and after July 1, 1938. On July 1, 1938, the
community of interest and volume of traffic had reached the point
where it was treated in all respects, except billing, as exchange
traffic is usually treated.

Telephone service within a, single metropolitan area, regardless of
State lines, has been recognized by the Congress as a local problem.
It is in fact a local problem, both technically and socially. Congress
has further recognized the desirability of leaving the matter of local
exchange rates in the hands of State or local authorities. There is
nothing in this record which indicates the desirability of an attempt
on the part of this Commission to inject itself into these purely local
problems. The State Commissions concerned are satisfied of their
authority to fix the charges for subscribers in their respective States.
The company does not contest their jurisdiction. Hence the jurisdic-
tion, of the States is unchallenged. This Commission has no grounds
whatsoever upon which to seek the extend its authority beyond the
plain intent of tb.e Congress.

The investigation should be discontinued.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
Tins EVENING NEWS Assocwriox (W WJ), FILE No. B2-MP-1132
DETROIT, Mon.

For Modification of Construction Permit.

Decided June 3, 1941

DECISION AND ORDER ON PETITION FOR REHEARING

BY THE ComxussioN:
On May 17, 1940, The Evening News Association (WWJ), Detroit,

Mich., made application for a construction permit (B2-P-2880), re-
questing authority to make changes in transmitting equipment, in-
crease power from 1 kilowatt to 5 kilowatts at night on the frequency
920 kilocycles, and install directional antenna for nighttime use. This
application was granted by the Commission without hearing on Octo-
ber 15, 1940, on condition that no construction permit would be issued
until after The Evening News Association ( WWJ) had filed, and
the Commission had approved, an application for modification of
construction permit specifying the exact directional antenna system
to be used.

On December 13, 1940, pursuant to the Commission's grant of Octo-
ber 15, 1940, The Evening News Association (WWJ) filed an appli-
cation for modification of construction permit seeking approval of
directional antenna for nighttime use (B2-MP-1132).

On January 21, 1941, Drovers Journal Publishing Company
(WAAF), Chicago, Ill., made application for construction permit
to increase hours of operation from daytime only to unlimited time,
with power output of 1 kilowatt, on the frequency 920 kilocycles using
directional antenna at night. This licensee now operates on the fre-
quency 920 kilocycles with 1 kilowatt power daytime only.

On January 28, 1941, the Commission granted without hearing the
application (B2-MP-1132) of The Evening News Association (WWJ)
for modification of construction permit approving the proposed direc-
tional antenna.

On February 17, 1941, Drovers Journal Publishing Co. (WAAF)
filed the instant petition for rehearing directed against the action
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of the Commission January 28, 1941, granting the application of The
Evening News Association (WWJ) for modification of construction
permit.

Petitioner claims to be aggrieved and its interests adversely
affected in that (1) "the proposal of WWJ may render the [pro-
posed] nighttime operation of WAAF impractical from an allocation
and economic standpoint, and thus substantially lower the value and
future earnings of petitioner's station" and (2) "Assuming the night-
time operation of WAAF, in spite of the interference from WWJ as
proposed, the restrictions to nighttime coverage of WAAF imposed
by WWJ would substantially lower the value and future earnings
of petitioner's station." Petitioner alleges that the impairment to
Chicago service resulting from the WWJ proposal is unnecessary
and therefore contrary to public interest and necessity because (a)
WWJ does not now render satisfactory service to the City of Detroit
as defined in the Commission's Standards of Good Engineering Prac-
tice; (b) the inadequacy of WWJ service to Detroit can be remedied
by the installation of a different antenna system at another trans-
mitter site, or the installation of a different antenna system on
WWJ's present site; and (c) while improving its service to Detroit,
WWJ could at the same time decrease the objectionable interference
it will cause to the proposed nighttime operation of WAAF and the
present nighttime operation of Stations WPEN and WSPA.

Petitioner attaches an affidavit of its consulting engineer who
states that the objectionable interference from Station WWJ to be
expected within the night service area proposed to be established by
Station WAAF in its application for construction permit (134-P-
3077) is within the 10 millivolt -per -meter contour of Station WAAF;
that this limitation to Station WAAF from Station WWJ could be
avoided by the use by WWJ of a better transmitter site with appro-
priate directive antenna array; that if it is not convenient to move
WWJ's transmitter site, it is still possible to reduce interference to
WAAF by the use of a directive array differing from that which has
been authorized and having certain specifications.

Petitioner prays that the Commission modify its order to the
extent of requiring WWJ to install a directional antenna system
that would permit WAAF, if its pending application for construc-
tion permit were granted, to render interference -free nighttime serv-
ice to at least 90 percent of the population residing within the
normally protected night contour (4 millivolt -per -meter) of WAAF.

On February 27,1941, The Evening News Association (WWJ) filed
its opposition to the petition for rehearing. The opposition points
out that petitioner's application was not filed in proper form to be
*ccepted by the Commission until more than 30 days after the WWJ
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application for modification of construction permit had been filed, and
therefore the Commission should not permit this untimely request to
delay further the improvement of the WWJ service.

Attached to The Evening News Association (WWJ) opposition is
an affidavit of its consulting radio engineer concerning the modifica-
tion of antenna system suggested by the petition for rehearing. In.
the opinion of this affiant, the proposal attached to the petition for
rehearing filed by WAAF may be expected to increase the limitation
from WWJ to Station KPRC, Houston, Tex., to 2.5 millivolts per
meter, which would increase the RSS limitation to KPRC to 3.37
millivolts per meter instead of its present 2.5 millivolt -per -meter con-
tour; that the plan suggested by petitioner will result in a 15 percent
loss to Station WWJ of land area, including such towns as Flint,
Lapeer, and Howell; that this loss would not be offset by the gain of
Ann Arbor and hence the loss in population external to the city of
Detroit would be proportionately greater than the loss in area ; that
the suggested antenna system cannot be accommodated upon property
now owned by WWJ, nor can it be accommodated on the additional
plot of land approximately three acres in extent, which petitioner
alleges is available immediately to the west of the present property of
WWJ; that the suggested antenna system cannot be accommodated
upon the present property or the present property plus such other
property as can be shown to be available.

On March 5, 1941, petitioner filed a reply to the opposition to the
petition for rehearing alleging that with the antenna proposed by
petitioner, even though there will be a loss in land area of 15 percent,
there will be a gain in population served of about 6 percent; that land
adjacent to the WWJ property is available sufficient to accommodate
the antenna suggested by petitioner for price of $8,000.

On March 3, 1941, the Houston Printing Corporation, KPRC,
Houston, Tex., filed an opposition to the petitioner's petition for
rehearing. Station KPRC operates on the frequency 920 kilocycles,
with a power output of 1 kilowatt night, 5 kilowatts day, and has a
construction permit to increase nighttime power to 5 kilowatts. The
KPRC opposition alleges that at the time of the filing of the KPRC
application to increase night power to -5 kilowatts the maximum inter-
ference anticipated from existing stations was 127 millivolts per meter,
A single limitation from Station 114gB14, Aeuver, Colorado; that by
virtue of the Commission's want of ,October 140, of the applica-
tion of Station WSPA, Spartanburg, N. C., to operate at night with
a directional antenna on the frequency 920- kilocycles, the character-
istics of the antenna approved by the Commission were such that
when in. operation, Station WSPA will. be expected to increase the
nighttime limitation to Station KPRC t9 A44 2.22 millivolt-; -meter
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contour; that the suggested directive antenna pattern contained in
the petitioner's petition for rehearing proposes that Station WWJ
increase its radiation toward Station KPRC so as to cause a single
signal limitation to Station KPRC of 2.5 millivolts per meter, and that
this would reduce the good service area of Station KPRC by 880 square
miles and 30,000 persons.

Insofar as petitioner bases its petition for rehearing upon claims
that the proposal of WWJ "may render nighttime operation of WAAF
impractical from an allocation and economic standpoint and thus sub-
stantially lower the value and future earnings of petitioner's station"
and that "assuming nighttime operation of WAAF, in spite of the
interference from WWJ as proposed, the restrictions to the night-
time coverage imposed by WWJ would substantially lower the value
and future earnings of petitioner's station," we think the petition
for rehearing untenable since financial injury, which petitioner may
suffer as a result of the Commission's grant of the above -entitled
application, is not in and of itself an element which we must weigh
apart from a consideration of public interest, convenience, and neces-
sity, Federal Communications Commission v. Sanders Bros. Radio
Station, 309 U. S. 470.

Upon consideration of the above -entitled application on January
28, 1941, we found that public interest, convenience, and necessity
would be served by a grant thereof. Petitioner does not contend that
this finding is erroneous. Its claim is that public interest, convenience,
and necessity would be served better by a grant of its application for
construction permit (B4-P-3077) filed January 21, 1941, so as to
permit nighttime operation of Station WAAF at Chicago with the
protection petitioner requests from Station WWJ, Detroit, than by
the operation of Station WWJ as authorized by the Commission Janu-
ary 28, 1941. The engineering opinion submitted by petitioner in
support of this contention is opposed by the opinion of engineering
counsel on behalf of The Evening News Association (WWJ). Apart
from this conflict of engineering opinion, petitioner's claim assumes
that petitioner's application is in all respects satisfactory and that
but for the question of limitation to petitioner's Station WAAF from
Station WWJ, a grant of petitioner's application would be in the pub-
lic, interest, convenience, and necessity. Petitioner's application has
not yet been acted upon by the Commission. No such assumption can
therefore be entertained since petitioner's application may involve
issues other than the question here raised. In this situation, neither
the Communications Act of 1984 nor the rules of the Commission
require that we set aside or suspend our action of January 28, 1941,
granting the above -entitled application in order to give it simultaneous
comparative consideration with petitioner's later application; and
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we think to do so would not conduce to the proper dispatch of business
or to the ends of justice.

No rights of petitioner are infringed thereby, since petitioner's ap-
plication could not be denied without affording petitioner an oppor-
tunity to show that a grant of its application, with protection from
WWJ as proposed by petitioner, will better serve the public interest,
convenience, and necessity than would the operation of The Evening
News Association (WWJ), as authorized by our grant of the above -
entitled application. If petitioner can make such a showing, the Com-
mission is not precluded by said grant from granting petitioner's pro-
posal, even though to do so would require The Evening News Asso-
ciation (IV WJ) to make changes in its antenna system, the location
thereof, or both.

Accordingly it is ordered, this 3d day of June 1941, that the peti-
tion for rehearing filed by Drovers Journal Publishing Co. (WAAF),
Chicago, Ill., directed against the action of the Commission January
28, 1941, granting the application for modification of construction
permit of The Evening News Association (WWJ) , Detroit, Mich.
(B2-MP-1132), be, and it is hereby, denied.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.

In the Matters of 1
METROPOLITAN BROADCASTING CORPORATION

(WMBQ),
BROOKLYN, N. Y.

For Renewal of License.

METROPOLITAN BROADCASTING CORPORATION

(WMBQ),
BROOKLYN, N. Y.

For Construction Permit.

LILLIAN E. KIEFER (NEW),
BROOKLYN, N. Y.

For Construction Permit.

PAUL J, GoLLliorm (NEW),
BROOKLYN, N. Y.

For Construction Permit.

ARTHUR FASKE (WCNW),
BROOKLYN, N. Y.

For Renewal of License.

ARTHUR FAME (WCNW),
BROOKLYN, N. Y.

For Modification of License.

ARTHUR FASKE (WCNW),
BROOKLYN, N. Y.

For Construction Permit.

Ai uiukt FASKE (WCNW),
BROOKLYN, N. Y.

For Modification of Construction
Permit.

C.

557

Dom= No. 4050

DOCKET No. 4029

DOCKET No. 3941

DOCKET No. 4331

}DOCKET No. 5323

DOCKET No. 4622

}DOCKET No, 5444

DOCKET No. 5324

1 Petition filed by Long Island Broadcasting Corporation requesting the Commission to
emend Its findings, conclusion, and order or in the alternative, requesting reconsideration
and oral argument, denied on August 12, 1941.

8 F. O. O.
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LONG ISLAND BROADCASTING CORPORATION (WWRL) ,
WOODSIDE, LONG ISLAND, N. Y. DOCKET No. 5676

For Renewal of License.

LONG ISLAND BROADCASTING CORPORATION (WWRL),
WOODSIDE, LONG ISLAND, N. Y. DOCKET No. 5459

For Modification of License.

LONG ISLAND BROADCASTING CORPORATION (WWRL),
WOODSIDE, LONG ISLAND, N. Y. DOCKET No. 4302

For Modification of License.

June 18, 1941

On behalf of the receiver of the Metropolitan Broadcasting Cor-
poration (WMBQ), Edward H. Wilson; on behalf of Lillian E.
Kiefer, Frank Stollenwerck, and Thomas B. Cullen; on behalf of
Paul J. Gollhofer, Horace L. Lohnes, Sigmund Sarnowski, E. D.
Johnston, and Jacob Brenner; on behalf of Arthur Faske, Elmer W.
Pratt, Joseph, F. Pratt, and Samuel L. Cohen; on behalf of the Long
Island Broadcasting Corporation (WWRL), Gustave A. Gerber; on
behalf of the Commission, Andrew G. Haley, James D. Cunningham,
and Russell Rowell.

FINDINGS OF FACT AND CONCLUSIONS OF THE COMMISSION

STATEMENT OF FACTS

1. This proceeding was originally instituted on the following appli-
cations

(1) An application of the Metropolitan Broadcasting Corporation
(WMBQ) for a construction permit to change equipment and to move
the transmitter site (Docket No. 4029).

(2) An application of the Metropolitan Broadcasting Corporation
(WMBQ) for renewal of license (Docket No. 4050).

(3) An application of Lillian E. Kiefer for construction permit
requesting the operating assignment of Station WMBQ (Docket No.
3941).

(4) An application of the Long Island Broadcasting Corporation
(WWRL) for modification of license requesting permission to
operate during the hours then assigned to Station WMBQ (Docket
No. 4302).

(5) An application of Paul J. Gollhofer for construction permit
requesting the operating assignment of Station WMBQ (Docket No,
4331).

8$'.0.0.
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2. The above applications were designated for hearing and a con-
solidated hearing thereon was held before an examiner on February
16, 17, and 18, 1937. On April 20, 1937, the examiner released his
report (1-403) in which he recommended that the application of the
Long Island Broadcasting Corporation (WWEL) for modification of
license be granted and the other applications be denied. Exceptions
were taken to this report, and. oral argument was heard before the
Commission on February 4, 1938. Thereafter, on May 25, 1938, the
Commission rendered its decision in these matters and denied all of the
applications with the exception of that of the Long Island Broadcast-
ing Corporation for modification of license, which was granted. The
Commission issued a further order, effective January 5, 1939, directing
(1) that petitions for rehearing filed by Paul J. Gollhofer and Lillian
E. Kiefer be granted; (2) that the Commission's Statement of Facts,
Grounds for Decision and Order dated May 25, 1938, be vacated and
set aside; (3) that the modification of license granted to the Long
Island Broadcasting Corporation be canceled; and (4) that the appli-
cations heretofore enumerated be designated for further hearing to be
heard together with the application of Arthur Faske (WCNW) for
modification of license (Docket No. 4622, requesting the facilities
theretofore assigned to WMBQ and W WEL). At the time of the
original hearing on the applications set forth above, the Metropolitan
Broadcasting Corporation (WMBQ) was in receivership and not in
a position to operate the station. The effective date of provision 8
of the Commission's order dated January 5, 1939, canceling the grant
of the modification of license to the Long Island Broadcasting Corpo-
ration (WWBL) was from time to time extended and the Long Island
Broadcasting Corporation was granted temporary authority to utilize
the broadcast time formerly used by Station WMBQ. This temporary
authorization has been extended from time to time and is still effective.

8. In addition to the applications mentioned above, there are six
other applications involved in, this proceeding, as follows :

(1) Application of A.rthur Paske for rengwal of license of Station
WCNW (Docket No. 0828).

"(2) Application Arthur 'Faske (WCNW), Brooklyn, N. Y., for
modification of license (Docket" Ito. 4022), requesting the hours for-

apocated to Station WMBQ and the hours presently allocated to
gtatioic

f SY Application of Arthur Fiske for modification of construction
commencement and completion

itske for construction permit re-
ecrtAipment changes, removals, and

onStation WCNW (Docket No. 5444).
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(5) Application of the Long Island Broadcasting Corporation
(WWRL) for renewal of license (Docket No. 5676).

(6) Application of Long Island Broadcasting Corporation
(WWRL) requesting unlimited time including the facilities now
assigned to Station WCNW (Docket No. 5459).

4. At the date of the original hearing of this case Stations
WMBQ, W WEL, and WCNW operated specified hours on the fre-
quency 1500 kilocycles. Stations WW1LL and WCNW were author-
ized to use 100 watts night and 250 watts day, and WMBQ was au-
thorized to use 100 watts day and night.

5. A consolidated hearing was held before an examiner duly ap-
pointed by the Commission on all of the applications heretofore listed
on October 16, 17, 18, 19, 20, 23, 24, 25, 26, 27, 28, and November 2 and 3,
1939.

IN RE DOCKET NO. 4050, APPLICATION OF METROPOLITAN BROADCASTING
CORPORATION FOR RENEWAL OF LICENSE OF STATION WMBQ

6. The original license for Station WMBQ was issued on January
28, 1927, to Paul J. Gollhofer. Lillian E. Kiefer became associated
with Mr. Gollhofer in the operation of the station and acted as com-
mercial manager, program director, announcer, and staff musician.
For several years Mr. Gollhofer devoted his time to the actual opera-
tion of the transmitter and general supervision of the station. Later
a corporation was organized under the laws of New York, known as
the Metropolitan Broadcasting Corporation, in which Kiefer and
Gollhofer each owned 100 shares of the 200 shares of stock, issued by
said corporation. An application was made to the Commission for
assignment of the license of Station WMBQ from Mr. Gollhofer to
this corporation. Consent to the assigmnent was given on May 7,
1935. Mr. Gollhofer was designated as president and Miss Kiefer as
secretary -treasurer of the corporation.

7. The succeeding months revealed differences between these parties,
and, as a result, Mr. Gollhofer remained away from the station after
March 1936. On March 26, 1936, Miss Kiefer filed with the Commis-
sion an application fora construction, permit (Docket No. 3941) re-
questing the operating assignment of Station WMBQ. (A similar ap-
plication was also filed Toy 'Gollhefert, Docket No. 4331.) On April 28,
1936, Mr. Gollhofer filed, a petition in the Supreme Court of the State
of New York (Kings County) for dissolution of the Metropolitan
Broadcasting Corporation, licensee of Station WMBQ. On August
13, 1936, the Court, after receiving the report of the referee,, entered
an order dissolving said corporation and appointed a, receiver to COL
lect and distribute the assets thereof. At the date of the instant hear--

a rt
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ing this order of dissolution had become final and the said corpora-
tion had ceased to exist as a legal entity.

8. No evidence was offered on the merits in support of this appli-
cation at the original or tne instant hearing. This fact and the other
facts heretofore shown lead to the unavoidable conclusion that the
application for renewal of license of Station WMBQ filed by the Met-
ropolitan Broadcasting Corporation on April 29, 1936, should be
dismissed with prejudice.

IN RE DOCKET NO. 4029, APPLICATION OF METROPOLITAN BROADCASTING
CORPORATION FOR CONSTRUCTION PERMIT

9. No evidence was offered at the original or the instant hearing in
support of this application. It appears, as heretofore shown, that the
application for renewal of license (Docket No. 4050) should be dis-
missed with prejudice, and it necessarily follows that this application
also should be dismissed with prejudice.

IN RE DOCKET NO. 3941, APPLIOATION OF LILLIAN E. KIEFER FOR
CONSTRUCTION PERMIT

10. Lillian E. Kiefer and Paul J. Gollhofer (as heretofore shown)
were originally among the applicants for the facilities of Station
WMBQ. At the instant hearing the applicant Gollhofer placed in
evidence a copy of a contract which he had entered into with this applia
cant providing, among other things, for an adjustment of the; property
rights between the parties and that Miss Kiefer would cooperate fully
with Mr. Gollhofer in the prosecution of his application in Docket
No. 4381.

11. In view of the fact that this applicant offered no evidence at the
instant hearing in support of her application, it appears that said
application should be dismissed with prejudice.

IN RE nom= NO. 4881, APPLICATION CP 'PAUL J. GOLL80/MR FOR
CONSTRUCTION PERMIT

12. Mr. Gollhofer is a citizen of the United States. He was born in
Brooklyn, N. Y where he now resides. After completing 2 years
of high-school study, he attended and graduated from the Radio Insti-
. te of America,, and holds a commercial broadcast operator license.

or to securing al license for Station WMBQ he was employed by
several n*npf acturilag concerns.

1321s heretofore pointed 'out, f.lhe SUpreme Court of the State of
New 'York has entered, an order dissolving the Metropolitan Broad -

Corporation. A statement of receipts and disbursements of
V: ,4nt4/4
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received and $2)533.27 expended, leaving a. balance of $9,766.77 cash
on hand. Approximately $700 was outstanding in accounts due the
corporation, which the receiver was attempting to collect. The only
other asset appears to be the technical equipment of the station, which
has been appraised at $1,442.30, and the furniture and fixtures, which
have not been appraised. The Court entered, an Order dated June 3,
1938, which provides that the receiver "Be and he hereby is ordered
and. directed to transfer to Paul J. Gollhofer all of the physical assets
of the Metropolitan Broadcasting Corporation, when, as, and if an
order granting permanent license to Station WMBQ is made by the
Federal Communications Commission and such Order becomes final."
Prior to the entering of this Order the Court had approved a claim of
Mr. Gollhofer for $1,500 against the Metropolitan Broadcasting Cor-
poration., In addition he has $8,000 cash which was given to him by
his father, who will provide funds to the limit of his ability for the
construction and operation of the proposed station. His father has
cash assets of $14,500 and owns, clear of encumbrances, real estate
which provides an income of about $80 per month.

14. Mr. Gollhofer proposes to install at a site to be hereafter selected,
subject to the approval of the Commission, a standard 100 -watt trans-
mitter and a quarter -wave vertical radiator.. The present studio of
Station WMBQ, located on property owned by the applicant's father,
will be used for the new station, at least temporarily. The estimated
cost of- construction of a transmitter house, and purchase and installa-
tion of all equipment, ready for operation, is $8,000.

15. This applicant contemplates a staff composed of himself, a direo-
tpotsuusic,angl announcer, an operator, office girl, and porter at sal-
aries aggregating $275 per month, to which will be added about $200
pjciskuthin foreign -language. announcers, about $21 monthly for
wire liPP8 tto,.t04.3e '13,inote-soontroi pointer, and $128 for copyright fees,
power, telephone, frequenoy, monitoring service!, association dues, post-
age, stationery, and maintenance of equipment. Based upon his
experience in connection -with the operation of- Station WMBQ he
expects the station to have an operating income of $1,000 per month.

16. The musical director, prcgrana manager, and announce teuta-
t very by the applicant was 21 years of age at the date of the
original hearing and
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devoted to broadcasts in foreign languages, namely, Lithuanian,
Italian, German, Polish, and Jewish. The schedule includes time for
church services, civic matters, news, sports, police -safety talks, health
talks, as well as matters of general entertainment. Time will not be
sold to individuals for resale.

18. Evidence relating to the manner in which Station WMBQ was
operated while under the management of Mr. Gollhofer, as president of
the Metropolitan Broadcasting Corporation, licensee of said station,
is pertinent as disclosing his qualifications to operate the proposed
station.

19. The staff of Station WMBQ, at the time of the original hear-
ing, consisted of the director (Miss Kiefer), an operator, an announcer,
and a porter, at salaries aggregating $424 per month. The additional
expense for rent, electricity, etc., was $171.75 per month, making total
operating cost of $595.75. No talent was paid by the station, nor did it
have a transcription service. The monthly income from the sale of
time averaged about $1,350.

20. Station WMBQ operated 32 hours each week, 15 hours and
45 minutes of which was sold to "time brokers." There is in evidence
a program schedule of the station for the period of 1 week. It indi-
cates that time has been devoted to safety and health talks, news,
civic, social, and fraternal affairs, church services, and music. Dur-
ing the week 8 hours were devoted to Lithuanian, 3 hours to German,
4% hours to Italian, and 3 hours to Polish programs, a total of 18%
hours, broadcast primarily in foreign languages.

21. It had, for a number of years, been the practice of the manage-
ment of Station WMBQ to sell time to "time brokers." These bro-
kers used the time so obtained for presentation of programs prepared
by them, supporting their activities by selling, receiving payment
for, and broadcasting commercial announcements for others. In
each instance the purchaser of the time was required to submit to the
station manager for approval before the broadcast an English trans-
lation of the program.

22. $avierio Cappiallo purchased 484 hours per week from the sta-
tion, conducted programs in Italian and English, made announce -
Wants advertising his own retail electrical appliance business, and
sOld commercial announcements to other advertisers. The programs
broadcast by him included religious and civic matters, and were trans -
Imbed into English by his daughter, who was in high school.

tato JonSES Valetas per, ,23 hours per week from the station,
conducted programs in titbacknisal and 'Pixieish, and sold commer-
cial announcements., poogrsnia included health talks, news, natu-
rall" prime, god an implornent service. He furnished; his
own. English translation to the station management.
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24. Bernard Westendorf purchased 23/4 hours per week, and broad-
cast programs in German with commercial announcements which he
sold. One period of one-half hour was devoted to a German -English
school program. He furnished his own English translation to the
station management.

25. Anthony Witkowski purchased 4 hours per week and presented
programs of music and songs, interspersed with commercial announce-
ments sold by him. All announcements were made in both Polish
and English. He furnished his own English translation to the sta-
tion management.

26. Joseph P. Ginkas purchased 13/4 hours per week and presented
in Lithuanian programs which included religious, safety -campaign/
and citizenship matters. He advertised his own restaurant and con-
fectionary business and sold commercial announcements to others.
English translations of such programs were made by his brother-
in-law.

27. Pasquale Colacino, who had conducted. a program, including
commercial announcements, over Station WMBQ for several years,
did not submit copies of his announcements to anyone.

28. In December 1935 a certain association of merchants gave tick-
ets to persons making purchases from their several stores. At the
end of the designated period the ticket stubs were collected and at a
general drawing persons holding the "lucky number" received prizes,
and Station WMBQ "* * * advertised the names of people who
were present and who could claim their gifts, and the number of their
ticket * * * ." The broadcasting of this program was a viola-
tion of section 316 of the Communications Act of 1934, which pro-
vides in part that "No person shall broadcast by means of any radio
station * * * and no person operating any such station shall
knowingly permit -the broadcasting of any advertisement of, or infor-
mation concerning any lottery * * * or any list of the prizes
drawn or awarded by means of any such lottery, gift enterprise, or
scheme * * *."

nst bizioprr Nos. 5 3 2 3 46 2, 5 3 2 4, 54 4 4 , APPLICATIONS OF ARTEITIR PASSE

lire*PplicatiOn 'fok renewal of license of Station WCNW
(Docket No:5823) -was'designated for 'hearing in order to determine
certain issues relating to theteelanical operation of the station, among
which are included issues "to determine whether, particularly during
the 'Month of April '1938, proper entries were made in the operating or
transmitter' log of Staition WCNW in accordance with the require-
ments of rule 17213 * * * and to 'determine whether * * *
the operating power of Station WCNW was maintained in exact ac -

8 P. O. O. ''
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cord with its licensed power in accordance with the requirements of
rule 142."

30. Since February 5, 1935, WCNW has been authorized to use the
frequency 1500 (1600 since March 29, 1941) kilocycles with power of
250 watts day and 100 watts night. The station operates specified
hours as follows : Sundays 9 a. m. to 11 a. m. and 11 p. in. to 12
midnight; Mondays and Fridays, 2 p. in. to 6 p. In. and 8 p. in. to 10
p. ; Tuesdays, 2 p. m. to 6 p. m.; Wednesdays, 2 p. in. to 6 p. m.
and 10 p. in. to 12 midnight; Thursdays, 2 p. m. to 8 p. in.; and Sat-
urdays, 3 p. in. to 9 p. in. Local sunset at Brooklyn, N. Y., as fixed
by the rules of the Commission, was, for the months of March and
April 1938, 6 p. in. and 6: 30 p. m., respectively.

31. Commission inspectors, on various dates, checked the power used
by WCNW. On May 13, 1935, at 2: 30 p. m. the station operated with
96 watts power and on August 9, 1935, at 3: 05 p. m. with a power of
270 watts. Discrepancy reports were issued by the inspectors to the
licensee who, in turn, filed with the Commission a statement which
purported to explain the discrepancy in May by pointing out that on
that particular date the frequency monitor was out of order. Licensee
denied that excess power was used on August 9th.

32. Pursuant to instructions received from the Engineering De-
partment of the Commission at Washington, D. C., the inspector in
charge in. New York City and his associates made investigations on
April 2, 4, 7, and 9, 1988, in order to determine whether the licensee
was operating with excess power. On April 2, 1938, between the
hours of 8 and 9 p. m. ,(excepting 27 minutes between 5 and 5 : 27
p. m.), the station was monitored at the New York office of the Com-
mission by Commission inspectors using a satisfactory receiver. No
change in the meter reading was noted during these observations,
thus indicating that the power of the station was not reduced after
local sunset as required by its license. On April 4,1938, at 2 : 20 p. m.
a Commission inspector visited the licensee and found from the meter
readings of various instruments that the calculated power output as
of that time was 258.6 watts. OA April 7, 1938, still further investi-
gation was made by inspectors at which time it was again observed
by them that the licensee did not reduce the power or carrier
strength at lo ca' sunset, in compliance with his license.

38. Part of the investigation of the inspectors on April 9, 1988,
was conducted in their New York offices and showed that no reduc-
tion 411>ovver viraa .she by the licensee during the hours of 8 to 9
p. n. .On the, same ,clay inspectors of, the Commission using an
RelittellOti auto' reoe4set made observations at a point approxi-
nobtely,,$,500 feet, nora Station. WCNW and likewise observed

8V. (1,°0,
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no reduction in power during that period. At 7 : 41 p. m. of the same
day a Commission inspector visited the station and observed the
meter readings from which he calculated the power output of the
station to be 258.7 watts, which constituted a violation of the terms
of the license. Operator Meyrowitz, an employee of the licensee,
Faske, was on duty at the station at that time and stated to the
inspector that the low -power relay and resistor were not functioning
properly. However the inspector made a test of the relay and
resistor immediately after the station discontinued its operations for
the day and found that they were functioning properly.

34. The Long Island Broadcasting Corporation, licensee of Station
WWRL, employed a qualified radio engineer to record, in graphic
form, measurements of the field intensity of WCNW's signal. Such
measurements and recordings were made on March 19, 24, 25, 26,
28, 31, April 1 and 9, 1938. The graphs and supporting testi-
mony of the engineer, which were received in evidence, indicate
that upon all of these dates the licensee operated said station with
a nighttime power equal to its daytime power, in violation of the
license.

35. On March 19, 24, and 26 the graphs indicate that a reduction
of power was made at local sunset, but shortly thereafter, it was
raised to the daytime authorization. On March 25, 28. and April 1,
the graphs indicate the use of power at a daytime level between the
hours of 8 to 10 p. m. On March 31, 1938, the graphs indicate
that the daytime level of field intensity continued past local sunset
until 7:18 p. m. at which time it was reduced.

36. On April 9, 1938, both the inspectors for the Commission and
the expert witness on behalf of the licensee of W W RI. monitored
WCNW. Their testimony and the graphs prepared by the WWRL
expert witness show that the power of Station WeN'W; contrary to
terms of: itsilicente,, was not reduced at 6:30 p. m., local sunset time.

37. We are 'aiva,re that the testimony of the radio engineer on
behalf of WWRL, rival of Station WONW, might be considered
as; 116t .rktirely disinterested; but, when coupled with, and supported
by, the testimony of Conernitsion inspectors whose impartiality is
unquestioned, it gains a credence:valet it might otherwise leek

3$. Jack -Krinsky, op terti elite fon,Stiation W0/4'W on March
25 and April 1, 1938, signed tbe:14 for thoee datesand testified that
he had reduced the power of thefetationin compliance with its license.
Milton Meyrowitz, operator in charge on, March 24 and26,,1026, signed
the logs for those dates and teAified that he had reduced the4owcr as
required by the station -license. Leo Lawsine signed the legs for March
19, 26, and 31, 1938, but whereabotits was rot known tit the time

sr.43.0.
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of the hearing and he did not testify. The licensee, Arthur Faske,
vouched for the accuracy of the statements made in the logs but had
no personal knowledge of the factual basis for such entries.

39. On April 4, 1938, the evidence indicates, and we so find, that no
station license was posted at the transmitter; the connecting leads be-
tween portions of the transmitter were improperly cabled; the bleeder
resistors were not connected across high voltage condenser banks sup-
plying power to the second and third buffer stages; the concentric line
ammeter at the transmitter was not connected directly in series with
the concentric line above the coupling unit; the readings on the exci-
tation feed line ammeter were not properly entered on the log. We
further find that the temperature of the crystal control oven, which
should be maintained at 50 degrees centigrade, had varied on April 14,
1938, from 47.4 degrees to 53 degrees centigrade.

40. It appears from the record, and we find, that on October 11,
1938, the transmitter of WCNW was located at 180 Morgan Avenue,
Brooklyn, N. Y., although the license for the operation of the station
specified 1525 Pitkin Avenue, Brooklyn, N. Y., as the location of the
transmitter. A Commission inspector testified, and we find, that : one
meter was found connected into an undetermined circuit by means of
a flexible drop cord with two small battery clips; the modulation trans-
former was on the floor with wires running to it in a haphazard man-
ner without protection; another transformer, described by the licensee
as a filament transformer, was also on the floor ii the same condition;
the radio frequency lead from the last buffer stage to the final a.mplifim
was not completely shielded; and the necessary spare tubes for the
transmitter were not found at the station, According to the licensee
type RCA -838 modulators were operated at zero bias; two tubes of
this type operated under the conditions prevailing at Station WCNW
on that date would have a total harmonic content of better than 4
percent at 400 cycles., The inspector estimated the harmonio content
would increase to 7 percent at goo cycles. He also estimated, and we
find, that the total ;harmonic ilontent of the station, including that
which would be ,acki,sd. other peints would amount to more than

Ole total of 10 pfg.cent,, the allowable tolerance under rule No. 139A.
41. Certain 44 the eraPinYaea of WONT who were directly respon-

sible for soxpe o. the. referred to above are no longer asso,-
elated with the licensee.

42. The e
o NITST )140,

C.

thati the program service
a the type that serves public

Commission that if his license is
'on to prevent the recurrence of
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whatever statutory and. regulatory violations may have occurred in
the past. He has also assured the Commission that he will improve
the equipment used by the station.

44. The licensee's application (B1-MP-662, Docket No. 5324) for
modification of construction permit B1-P-1918 requests that the com-
mencement date of construction be extended from November 7, 1937,
to May 7,1938, and that the completion date be extended from May 7,
1938, to July 2, 1938. This application has become moot.

45. The licensee's application (B1-P-2233, Docket No. 5141), re-
quests a construction permit to make changes in transmitting equip-
ment, install automatic frequency control apparatus, install vertical
antenna, and move transmitter site locally. On March 25, 1941, the
licensee filed an application for authorization to install automatic fre-
quency control, which was granted. on April 17, 1941. On May 1, 1941,
the licensee was granted temporary authority to install two R. C. A.
type 805 tubes in the last radio stage in place of four R. C. A. type
203-A tubes, pending Commission action on the licensee's application
(B1-P-2233, Docket No. 5444) wherein a similar request was made.

IN BE DOCKETS NOS. 4302, 5459, AND 5676, APPLICATIONS OF TEE LONG
Terr.AND BROADCASTING CORPORATION (WWBL) FOR MODIFICATION OF LI-

CENSE PERMITTING 'UNTIE/TIED OPERATION USING THE HOURS NOW AS-
SIGNED TO STATIONS WMBQ AND WCNW

46. Station WWRL was first licensed on August 16, 1926, to William
H. Reuman. The Long Island Broadcasting Corporation was organ-
ized with Mr. Reuman as its president and general manager and the
license for Sation WWitl, was voluntarily assigned to it. The stock-
holders of the corporation are William H. Reuman, 98 shares; Mrs.
Adele Reuman, his mother, 1 share; and Jacob Reuman, his father, 1
share, who are all citizens of the United States.

47. The ,thrporation, as of October 14, 1939, has total assets of
$35,645.88, consisting, among other things, of cash in bank, $4,240.28
and cash on hand, $198.95, `with 'liabilities of $7,748.96, of which $6,500
was payable to its officers, leaving the net worth of $27,897.92. For the
period January 1, 1939, to October 14, 1939, total operating expenses
of the station were $46,696.37, leaving a net profit of 006.31. Station
WWRL had on hand signed contracts for sale of time totaling
$21,168.54.

48. Station W WEL has a staff of 29 employees, consisting of a man-
ager, public -relations man, program director and chief announcer,
staff organist and production manager, staff announcer, staff announcer
and control man, director of juvenile activities, director of Lerman
programs; seven language announcers (Czechoslovakian, German,
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Hungarian, Italian, and Polish), five translators, chief operator, re-
mote operator, studio -control man, five salesmen, a stenographer, and
a bookkeeper.

49. From June 4, 1938, to October 14, 1939, the licensee of Sta-
tion WWRL expended the sum of $13,967 on improvements for the
station and $6,955 for additional pay roll. The station at present
maintains five remote -control lines. If increased time is granted,
the station will install five additional lines.

50. During the daytime hours the station serves within its 10 and
5 millivolt -per -meter contours 397,055 and 1,194,372 persons, respec-
tively. During nighttime hours the station serves within its 10, 5,
and 3 millivolt -per -meter contours 269,782, 769,147 and 1,919,790
persons, respectively.

51. At the present time Station W WRL operates a total of 74
hours per week representing 43 hours of time regularly allocated to
it and 31 hours heretofore allocated to Station WMBQ. It is not
affiliated with a national broadcasting system.

52. For the period December 1, 1937, to May 31, 1938 (prior to
the time that WWRL began utilizing hours formerly assigned to
WMBQ), the station devoted 649 hours and 20 minutes to foreign -
language broadcasts out of total of 1,118 hours. For the period
December 1, 1938, to May 31, 1939, 800 hours and 32 minutes were
devoted to such broadcasting out of a total of 1,950 hours. Prior
to May 81, 1938, foreign -language broadcasting comprised 58 percent
of the total program time. Since this date the percentage has de-
creased to 41 percent.

53. All foreign -language broadcasts are translated and reviewed.
Certain foreign -language broadcasts are rebroadcast in English. Dui-
ing foreign -language broadcasting the translator is present and in
each instance an English translation is filed at the station. During
the period May 17, 1988, to September 30, 1939, there were broadcast
a total of 821 Americanization and naturalization programs.

54. Insofar as operating time permits, the station affords gratui-
tous cooperation to the religious, charitable, civic, and governmental
organizations of Queens County, wherein it is located. Because of
the limited hours of operation of Station WWRL, it was necessary
to deny time to a number of public service organizations. Arrange-
ments have been "made for broadcasting on behalf of such organiza-
tions if the applications are granted.

oozrafxszoNS

1. The Metropolitan Broadcasting Corporation failed to offer any
evidenee at the original Or inStant hearings in support of its appli-
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cation for renewal of license of Station WMBQ (Docket No. 4050).
Therefore, said. application and its application for construction per-
mit (Docket No. 4029) should be dismissed with prejudice.

2. Lillian E. Kiefer failed to offer any evidence at the instant
hearing in support of her application for construction permit request-
ing the facilities of Station WMBQ (Docket No. 3941). Therefore,
said application should be dismissed with prejudice.

3. Paul J. Gollhofer, in support of his application for a construc-
tion permit requesting the facilities of WMBQ (Docket No. 4331),
has failed to sustain the burden of proof that he is qualified to con-
struct and operate a broadcast station, and in view of the manner in
^which he, as president of the Metropolitan Broadcasting Corporation,
operated Station WMBQ, the Commission is unable to find that a
grant of this application will serve the public interest. Consequently,
this application should be denied.

4. Although Station WCNW has in the past been operated in vio-
lation of the terms of its license and the Rules and Regulations of the
Commission the Commission has received the licensee's assurances
that such violations will not occur in the future. Furthermore, some
of the employees who were directly responsible for the violations are
no longer associated with him. We have carefully scrutinized the
programs of the licensee over a long period of time and conclude that
their broadcast has been in the public interest. We further conclude
that the continued operation of WCNW by Arthur Faske will serve
public interest, and, consequently, a renewal license should be issued.
Since the continued operation of WCNW by Arthur Faske will serve
.pulalie interest, and since the Long Island Broadcasting Corporation,
licensee of WWRL, has failed to show that the allocation of those
facilities to it would better serve public interest, its application for
Faske's facilities (l31-ML--599; Docket No. 5459) should be denied.

5. The request made by Arthur Faske for modification of construc-
tion. permit (31.-MP--662; Docket No. 6324) has become moot and
should be dismissed.

ik The requests made in the Faske application for construction
permit (BI-P--2233; Docket, No. 6414) have, for the most part, already
been granted on a. temporary basis,:subjeet to the anal disposition of
Faske's renewal application. LA; Orallectioa with our decision to
grant the renewal application we conclude that algrant. of the construc-
tion permit will serve public inter,,,

Z. The Long Island Broadcasting Corporation is legally, financially,
technically, and otherwise qualified tOAntinue as licensee of WWRIA
and, consequently, its renewal applicakion.,  Pocket No.
576) should be granted. A grant of thi4.renewal on

R et (1.
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serve public interest. Arthur Faske has failed to show that his
proposed acquisition of the facilities now allocated to the Long Island
Broadcasting Corporation would better serve public interest and,
consequently, his application for these facilities (B1 -ML -378; Docket
No. 4622) should be denied.

8. The temporary use which the licensee of WWRL has made of
the facilities allocated to WMBQ has been in the public interest and
the licensee of WCNW has failed to show that the allocation of such
facilities to him would better serve public interest and, consequently,
the application of the Long Island Broadcasting Corporation for
these facilities (B1 -ML -352; Docket No. 4302) should be granted.

8 F. C. C.
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Decided June 18, 1941

Br THE COMMISSION:
This proceeding, commonly known as the little Brooklyn cases, in-

volves the use of the 1600 -kilocycle frequency in Brooklyn (1500
kilocycles prior to the effective date of the North American Regional
Broadcasting Agreement). The proceeding was originally instituted
in 1936 on the following applications :

(1) An application of the Metropolitan Broadcasting Corporation
(Station WMBQ) for a construction permit to change equipment
and to move the transmitter site (Docket No. 4029).

(2) An application of the Metropolitan Broadcasting Corpora-
tion (Station WMBQ) for renewal of license (Docket No. 4050).

(3) An application of Lillian E. Kiefer for construction permit re-
questing the operating assignment of Station WMBQ (Docket No.
3941).

(4) An application of the Long Island Broadcasting Corporation
(Station W WRL) for modification of license requesting permission
to operate during the hours then assigned to Station WMBQ (Docket
No. 4302).

(5) An application of Paul J. Gollhofer for construction permit
requesting the operating assignment of Station WMBQ (Docket No.
4331).

The above applications were designated for hearing and a con-
solidated hearing thereon was held before an examiner on February
16, 17, and 18, 1937. On April 20, 1937, the examiner released his
report (1-403) in which he recommended that the application of the
Long Island Broadcasting Corporation (WWRL) for modification
of license be granted and that all other applications be denied. Ex-
ceptions were taken to this Report and oral argument was heard be-
fore the Commission on February 4, 1938. Thereafter, on May 25,
1938, the Commission rendered its decision in these matters and, in
line with the recommendation of the examiner, denied all of the
applications with the exception of that of the Long Island Broadcast-
ing Corporation for modification of license, which was granted. The
Commission issued a further order, effective January 5, 1939, direct-
ing (1) that petitions for rehearing filed by Paul J. Gollhofer and
Lillian E. Kiefer be granted; (2) that the Commission's statement of
facts, grounds for decision, and order dated May 25, 1938, be vacated
and set aside; (3) that the modification of license granted to the
Long Island Broadcasting Corporation be canceled; and (4) that the

max.
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applications heretofore enumerated be designated for further hearing
to be heard together with the application of Arthur Faske (WCNW)
for modification of license (Docket No. 4622, requesting the facilities
theretofore assigned to WMBQ and WWRL). At the time of the
original hearing on the applications set forth above, the Metropolitan
Broadcasting Corporation (WMBQ) was in receivership and not in
a position to operate the station. The effective date of provision 3
of Commission's order dated January 5, 1939, canceling the grant of
the modification of license to the Long Island Broadcasting Corpora-
tion (WWRL) was from time to time extended and the Long Island
Broadcasting Corporation was granted temporary authority to
utilize the broadcast time formerly used by Station WMBQ. This
temporary authorization has been extended from time to time and is
still effective.

On the date of further hearing there were six additional applica-
tions involved in the proceeding, as follows :

(1) Application of Arthur Faske for renewal of license of Station
WCNW (Docket No. 5323).

(2) Application of Arthur Faske (WCNW), Brooklyn, N. Y., for
modification of license (Docket No. 4622), requesting the hours for-
merly allocated to Station WMBQ and the hours regularly allocated
to Station WWRL.

(3) Application of Arthur Faske for modification of construction
permit requesting extension of the commencement and completion
dates (Docket No. 5324).

(4) An application of Arthur Faske for construction permit re-
questing permission to make certain equipment changes, removals, and
installations in connection with Station WCNW (Docket No. 5411).

(5) Application of the Long Island Broadcasting Corporation
(WWRL) for renewal of license (Docket No. 5676).

(6) Application of Long Island Broadcasting Corporation
(WWRL) requesting unlimited time including the facilities now
assigned to Station WCNW (Docket No. 5459).

Consolidated hearings on all the applications were held before an
examiner duly appointed by the Commission on October 16 through
28 (omitting October 21 and 22) and on November 2 and 3, 1939.
Thereafter and following the submission of proposed findings of fact
and conclusions on behalf of the Long Island Broadcasting Corpora-
tion (WWRL) and Arthur Faske (WCNW), the Commission issued
its proposed findings on February 5, 1941. The proposed findings of
the Commission would have dismissed with prejudice the applica-
tions of Metropolitan Broadcasting Corporation (WMBQ) for re-
newal of license and a construction permit, the application of Lillian
E. Iriefer for construction penult, and the applications of Arthur

01C1 /".1
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Faske (WCNW) for modification of license, construction permit, and
modification of construction permit; would have denied the applica-
tion of Paul J. Gollhofer for construction permit, and the applica-
tion of Faske for renewal of license ; and would have granted the
application of Long Island Broadcasting Corporation (WWRL) for
renewal of license and for modification of same to include the hours
formerly allocated to WMBQ and WCNW. Exceptions to the pro-
posed findings were filed on behalf of WCNW to which WWRL
filed its opposition. Thereafter, oral argument was requested on
behalf of both of the parties.

It will be observed that the three parties other than Arthur Faske
and Long Island Broadcasting Corporation have all dropped from
the proceedings somewhere during their course. The two applica-
tions of Metropolitan Broadcasting Corporation (WMBQ) were
never prostituted, no evidence on its behalf having been offered either
at the original hearing in 1937 or the further hearing in 1939. The
only shareholders in the Metropolitan Broadcasting Corporation
were Miss Kiefer and Mr. Gollhofer and their disagreement, as here-
after discussed, and subsequent pursuit of their own several interests
meant in effect abandonment of the applications originally filed on its
behalf.

The original license for Station WMBQ was issued on January 28,
1927, to Mr. Gollhofer. Miss Kiefer subsequently became associated
with him in the operation of the station, acting as commercial man-
ager, program director, announcer, and staff musician, while Mr. Goll-
hofer devoted his time to general supervision and technical operations.
Subsequently, a corporation known as the Metropolitan Broadcasting
Corperation was forthed in which Miss Kiefer and Mr. Gollhofer each
owned 139 shares of the 200. shares issued by the corporation. The
Commission consented to the assignment of the license of Station
WMBQ Tram Mr. Gollhofer to the corporation on May 7, 1935. In-
ternal disputes between Mr. Gollhofer and Mass Kiefer culminated
in March 1936 with Miss Kiefer's application for a construction
permit requesting the operating assignment of Station WMBQ.
Subsequently, on Mr. Gollhofer's petition the Metropolitan Broad-
casting Corporation was dissolved by action of the liTew York courts
and its assets were distributed.

The disputes between Miss Kiefer and Mr. Golthofer, which resulted
in the dissolution of the Metropolitan Broadcasting Corporation, were
settled prior to the further hearing which commenced in October,
TM, and, at that time, applicant Gollhofer placed in evidooe a copy
of a contract between Miss Kiefer and himself providing tot P1 adjust-
?nett of their property rights and for Miss Kiefer's ttion
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with Mr. Gollhofer in the prosecution of his application. Miss Kiefer
offered no evidence at the hearing in support of her application, and
in view of the circumstances it should be deemed abandoned and
dismissed with prejudice.

While Mr. Gollhofer participated fully in the 1939 hearings, he did
not file with the Commission thereafter any proposed findings of fact
and conclusions, nor did he except to the proposed findings actually
entered by the Commission or request oral argument thereon. A care-
ful reexamination of the record made by Mr. Gollhofer in the 1939
hearing indicates no reason to depart from the Commission's pro-
posed findings insofar as he is concerned. Quite apart from isolated
instances of dereliction from the Commission's standards and, in at
least'one instance, violation of an express provision of the Communi-
cations Act, the evidence discloses that Station WMBQ over a period
of years engaged in the practice of selling a substantial portion of
its time to "time brokers." The quality of its program service may
be accurately conjectured from the fact that no talent was paid by
the station, nor did it have a transcription service. There is nothing
to indicate that the public has suffered through loss of service from
Station WMBQ since expiration of its authority to operate. There
is, furthermore, no basis for supposing that the public would now
gain by revival of its service.

At the time oral argument was held before the Commission on
April 3, 1941, the proceeding had in effect narrowed into a contro-
versy between Long Island Broadcasting Corporation (WWRL) and
Arthur Faske (WCNW). At that time Station WWEL was operat-
ing 76 hours per week and Station WCNW the remaining 87 hours per
week pursuant to the proceeding described in detail above. The Com-
mission has concluded on the basis of the record, and in view of the
oral argument, to depart from its proposed findings of fact and con-
clusions, and to leave the parties as it found them at the date of oral
argument. Consequently, the renewal licenses will permit the two
applicants to continue to operate on the same time-sharing basis as
they do now.

With regard to the operation of Station WCNW, the record made
at the two hearings amply 'discleeed that this station has been guilty of
repeated failure* to maintain proper engineering standards. While
minor when considered as individual instances, their cumulative effect
tended to show a pattern of hit-or-miss operation which cannot be
tolerated. To illustrate, Comanission inspectors found that on one
occasion in May 191$6 the station operated with 96 watts power instead
of the autheirtrul 260' watts; whereas, in one instance in the following
Aug** it Vas opeanting with a power of 270 watts. Similar
"sees of improper operation were repeatedly found during 1938.

0,116, iff in+
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However, irregularities of operation are not of recent date, and since
their last known date several Commission inspections have failed to
disclose improper operation. The Commission has determined to
accept the representations of the licensee that in the future every
proper and reasonable precaution will be taken to assure that past
errors will not be repeated and that operation will rigorously comply
with the Commission's standards and with the terms of the station's
license. A close examination will, however, be maintained on the
operating practices of Station WCNW, and, should future deviations
be disclosed, the Commission will necessarily take into consideration
the entire operating history of the licensee in determining the proper
course of action.

While the operating conditions of the Long Island Broadcasting
Corporation (WWRL) have been satisfactory, grave charges against
its operation in the public interest have been made by WCNW. The
gravamen of the charges is that the present licensee constitutes a
channel through which agents of and sympathizers with a belligerent
government are permitted to speak freely, and that the station conse-
quently "cannot express the unbiased American point of view." The
charges are of a most serious character and have resulted in a thor-
ough and painstaking investigation by the Commission of the past
program service offered by Station WWRL.

The fact that continued operation has been authorized by the Com-
mission may of itself be taken to establish that no basis for the
charges has been found to exist. It is worth noting that the charges
against Station WWRL were first made by Station WNW very late
in. the proceedings in a document filed February 22, 1941, purporting
to be a petition for reconsideration directed against the Commis-
sion's proposed findings of fact and. conclusions. It is further worth
noting that they depend entirely on innuendo, conclusory statements,
and non sequitur reasoning, arising from the fact that Station
WWRL's service area includes a substantial German population and
thereby must be deemed to be expressing a point of view said to
prevail among that population. No facts to support the innuendos,
conclusions, and reasoning were offered either in the petition or in
subsequent oral argument, although at that time counsel for Station
WCNW has repeatedly pressed for such facts as formed the basis for
his charges. But, whatever the intrinsic probabilities of the charges,
and however inadequately their author may have sustained them
either in his petition or in subsequent oral argument their seriousness
merited full investigation. Commission investigators conducted ex-
tensive interviews with the personnel of Station WWRL and the
sponsors of its German -language programs, with Stations WCNW
and WNYC, and with the American Jewish Congress. The station's

114
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files of German -language continuities since January 1, 1940, have
been examined. No pro -Nazi slanting of program service has been
discerned. The results of an independent survey of the station's
German -language programs conducted by the Office of Radio Re-
search of Columbia University confirm this conclusion. It is signifi-
cant that the Commission received no complaints on Station W WILL,
of the nature set forth in the petition, until it proposed to deny the
renewal application of Station WCNW and grant its time to WWRL.

The standards of objectivity to which a station must adhere have
been fully stated in the Commission's recent decision in the May-
flower case (In the Matter of the Mayflower Broadcasting Corpora-
tion, Boston, Mass., Docket No. 5618, and In the Matter of The Yankee
Network, Inc. (WAAB), for Renewal of License, Docket No. 5640,
decided January 17, 1941) and we do not deem it necessary to elabo-
rate the subject here. The station has a recognized. duty to present
well-rounded programs on subjects which may be fairly said to con-
stitute public controversies of the day within the framework of our
democratic system of government. At the same time the Commission
will not tolerate hostile propagandizing in the interest of any foreign
government which has repeatedly and flagrantly expressed its enmity
to this country and to the continued existence of its basic system of
government.

While we have found the program service offered by Station
WWRL free from taint of the character alleged, nevertheless an
over-all consideration of the record, including a comparison of the
program service offered by the respective applicants, leads us to the
conclusion that there is no adequate basis for denying the renewal
application of Station WCNW in order to grant its hours of opera-
tion of Station WWRL. Apart from the engineering matters pre-
viously covered, the operation of Station WCNW has uniformly been
in the public interest and shows a considered understanding of the
responsibilities placed upon licensees by this Commission. Genuine
efforts have apparently been made on its part to render a rounded,
constructive, and enlightened program to the listeners which it serves.
In view of its efforts and in view of its representations with respect
to future operations, the Commission has determined to modify its
proposed findings and to permit the two stations to continue operat-
ing with their present division of operating hours.

In so doing the Commission is not to be construed as departing
from its position that time-sharing stations do not represent a healthy
situation and are not to be encouraged. The Commission does feel,
however, that there is nothing in the record to warrant the economic
death penalty on either station at the instance of the other. The

P. 0. 0.



578 Federal Communications Commission Reports

situation as it now exists will be permitted to continue but the Com-
mission will be continually interested in the public-service records
which these two applicants may compile.

An appropriate order will be entered.
CASE, Comansgroxra, dissenting:

I am unable to concur in the majority decision. The record clearly
establishes, and the majority decision concedes, that the licensee of
Station WCNW has been guilty of numerous and repeated violations
of the terms of its license and of the engineering requirements of the
statute and regulations. The licensees of Stations WCNW and
WWRL have each applied for authority to operate full time on the
frequency 1600 kilocycles which they now share. The charges made
by the licensee of Station WCNW with respect to foreign -propaganda
broadcasts by Station WT9111, are not supported either by the facts
as submitted by the licensee of WCNW or as found by the Commis-
sion's independent investigation. No disinterested person has filed
any such complaints or charges with the Commission.

Furthermore, I believe that as a general principle the Commission
should adhere to its policy against time-sharing operations by radio -
broadcast licensees.

In view of these circumstances, the proposed findings of fact and
conclusions (issued by the full Commission on Februaky 6, 1941),
which proposed to deny a renewal of the WOW license and to grant
authority to the license of WWRL to operate full time on the 1600 -
kilocycle channel, should be adopted as final.

8 F. C. C.
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June 18, 1941

ORDER

At a session of the Federal Communications Commission held at
its offices in Washington, D. C., on the 18th day of June, 1941;

The Commission having under consideration the evidence in the
above -entitled dockets, the proposed findings of fact and conclusions
submitted by the Long Island Broadcasting Corporation and Arthur
Faske, the proposed findings of fact and conclusions of the Com-
mission, and the oral arguments and briefs filed by the Long Island
Broadcasting Corporation and Arthur Faske in support of and in
opposition to the Commission's proposed findings and conclusions;

It is ordered that the findings and conclusions attached hereto be,
and they are hereby, adopted as the final findings and conclusions of
the Commission;

It is further ordered that the application for renewal of license
by the Metropolitan Broadcasting Corporation (B1 -R-218; Docket
No. 4050) be, and it is hereby dismissed;

It is further ordered that the application for a construction permit
by the Metropolitan Broadcasting Corporation, (B1 -P-1063; Docket
No. 4029) be, and it is hereby, dismissed;

It is further ordered that the application for a construction permit
by Lillian E. Kiefer (B1 -P-1064; Docket No. 3941) be, and it is
hereby, dismissed;

It is further ordered that the application for a construction permit
by Paul J. Gollhofer (B1 -P-1443; Docket No. 4331) be, and it is
hereby, denied;

It is further ordered that the application of Arthur Faske for the
renewal of his license to operate Station WCNW (B1-11-216, Docket
No. 5828) be, and it is hereby granted; the application of Arthur
Faske to modify the license of Station WCNW (B1 -ML -378; Docket
No. 4622) be, and it is hereby, denied; the application of Arthur
Faske for construction permit (B1 -P-2283; Docket No. 5444) be,
and it is hereby granted; the application of Arthur Faske for modifi-
cation of construction permit (B1 -MP -662; Docket No. 5324) be,
and it is hereby, dismissed.

It is further ordered that the application of Long .Island Broad-
casting Corporation (WWRL) to utilize the hours of operation al-
located to WCNW (B1 -ML -599; Docket No. 5459) be, and it is

8Jr. a
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hereby, denied; the application of Long Island Broadcasting Corpora-
tion (W WEL) to utilize the hours of operation allocated to WMBQ
(B1 -ML -352; Docket No. 4302) be, and it is hereby, granted; the
application of the Long Island Broadcasting Corporation ( W WitL)
for the renewal of its license (B1 -R-271; Docket No. 5676) be, and
it is hereby, granted.

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WAsHmtorox, D. C.

In the Matter of
MUZAK CORPORATION,

NEW YORK, N. Y.
Application for construction permit

for the developmental broadcast station.

July 1, 1941

MEMORANDUM OPINION

FILE No.
Bl-PEX-36

Br TEE COMMISSION :
This matter arises upon the application of Muzak Corporation for

authority to construct in New York City a new developmental broad-
cast station to operate unlimited time with power of 1 kilowatt, special
emission for frequency modulation.

The proposal advanced in this application is unique in the annals
of radiobroadcasting in this country. The applicant proposes to
experiment with what may be termed a subscriber service, for the
purpose of determining whether the public, or a sufficiently large pro-
portion of the public to make the service feasible, would finance the
broadcasting of programs by direct payment therefor. This is to be
accomplished through the presentation of a diversified high quality
program service which will be available to the public generally upon
subscription and payment therefor. The applicant will broadcast no
commercially sponsored programs, and no advertising continuity
whatever will be used. Special receiving equipment will be leased
by the applicant to those who subscribe for its service. Reception by
persons other than subscribers will be prevented by means of the
transmission of a discordant sound (referred to sometimes as a "pig
squeal" signal) which can be eliminated only by the use of such special
receiving equipment.

Inasmuch as the applicant's proposal is a marked departure from
the usually accepted method of providing broadcast service in this
ctuntry, a brief reference na4;44 mai* to the definition and history of

mad east .setviet, - At" brtiadOast station is defined, both by treaty and
*OA*,one;; (41:4314 for the transmission by radiotelephone emis-
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sions primarily intended to be received by the general public. The
first such stations licensed in this country were sought and obtained
by individuals or organizations engaged in manufacturing or similar
enterprises who desired either to advertise their own product or to
promote public good will in their own behalf. Licenses, in order to
meet the increasing cost of providing broadcast programs, gradually
entered into the practice of transmitting, for a fee, advertising matter
for other persons. As the effectiveness of radio as an advertising
medium developed, broadcasting became a business in its own right.
Thus arose the practice in this country of public support of broadcast
service, not through any direct charge, but through the purchase of
articles and services advertised by radio. This is not true in all
countries of the world.

The service which this applicant proposes will be available to the
general public; any member of the public, without discrimination,
may lease the equipment to receive the service. The distinguishing
feature will be that those receiving the programs will pay directly
rather than indirectly therefor. Operation of a station in this manner
is within the definition of broadcasting.

The rules of the Commission I contemplate that an authorization
for a developmental broadcast station will be issued only where the
proposed program of research has reasonable promise of substantial
contribution to the development of broadcasting, or is along lines not
already thoroughly investigated and provide that a developmental
broadcast station shall not make any charge, directly or indirectly,
for the transmission of programs. The type of experiment which the
applicant proposes has not been conducted in this country. We be-
lieve it to be worthy of investigation. A charge to the subscriber for
the program service is an integral and inseparable part of the experi-
ment. The rule prohibiting a direct or indirect charge by the licensee
of a developmental broadcast station for the transmission of programs
was promulgated in the, light of the existing practices of broadcast
stations. Under the circumstances here presentedi we are of the
opinion that the rule should be construed in such a manner as to
permit the proposed operation.

The facts before us dearly establish the qualifications of the appli-
cant to construct and: operate the proposed station and the experi-
ments will be carried )on by competent persona

The frequency to be assigned to the proposed .stationi. 07,660 kilo-
cycles, is in a crowded part of -the spectrum devoted to ether services,

Secs. 4,152 (a) (2) and 4.158 ,(1). Clevelopmentai broadeast tgu 4141145 (sec.
4.151) as one licensed to tarry on developer and'ressiaxith'for Vie" if 61 *Oa&
past services along lines other than those Preassibed ky.atipppi IrtpadesOdi SAW or 41, 4404*
tion of closely related developments that can be better on undp one licenser Such
a station is to be distinguished from ala eiperlinoentat Pate eageige/iin
research and exverimentation for the technical n +h. ,..Ate. vaert. .' It 41
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and if it should develop that a service of this nature is practicable,
frequencies therefor would probably have to be allocated from other
portions of the radio spectrum. Accordingly, the authorization to
Muzak Corporation is issued upon the express understanding that this
grant is not to be construed as a finding by the Commission that the
operation of the proposed station upon the frequency authorized is
or will be in the public interest beyond the express terms of the grant.
Furthermore, this authorization is on an experimental basis only, and
upon the express condition that it is subject to change or cancella-
tion by the Commission at any time, without advance notice or hear-
ing, if, in the Commission's discretion, the need for such action arises.
This station is to use frequency modulation.

Subject to the aforeMentioned conditions, we find the public interest,
convenience, and necessity will be served through the granting of this
application.

8 F. 0. O.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
WSAZ, FILE No. B2 -MP -1290
HITNTINGTON, W. VA.

For Modification of Construction Permit.

Decided July 22, 1941

DECISION AND ORDER ON PETITION FOR REHEARING

BY THE COMMISSION (COMMISSIONER WALKER DISSENTING) :

The Commission has before it a petition for rehearing filed June
21, 1941, by Monocacy Broadcasting Co. (WFMD), Frederick, Md.
On June 30,1941, WSAZ, Inc., Huntington, W. Va., filed its opposition
to the petition for rehearing.

The petition for rehearing purports to be directed against the order
of the Commission of June 4, 1941, granting the application of WSAZ,
Inc., Huntington, W. Va., for modification of construction permit
(B2 -MP -1290). The Commission's order of June 4, 1941, did no
more, however, than formally approve the transmitter location and the
antenna system devised by the applicant in accordance with the Com-
mission's earlier order of September 4,1940, which granted the appli-
cation of WSAZ, Inc., for construction permit (B2 -P-2856) to operate
on the frequency 900 (930) kilocycles, unlimited time, conditioned
upon use of a directional antenna 1 as particularly described in the
grant. And examination of the petition for rehearing reveals that it
is in reality directed at the Commission's order of September 4, 1940,
and at its order of August 14, 1940, granting the application of
WBEN, Inc., Buffalo, N. Y., for construction permit (B1 -P-2757)
to increase power from 1 kilowatt to 5 kilowatts power on the fre-
quency 900 (930) kilocycles, and to change its antenna system from
nondirectional to directional.

On August 14, 1940, the Commission granted the application of
petitioner, Monocacy Broadcasting Co., Frederick, Md., for construc-
tion permit (B1 -P-2243) to increase hours of operation of Station

1. As of March 29, 1941, under the terms of the North American Regional Broadcasting
Agreement, stations assigned to the frequency 900 kilocycles were shiffted to 980 kilocycles.

8 F. O. C.
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WFMD from daytime only, to unlimited time, on the frequency 900
(930) kilocycles with 500 watts power.2 According to engineering
data attached to petitioner's application for construction permit
(B1-P-2243) petitioner's station, operating as proposed by the Com-
mission's grant of August 14, 1940, would serve at night to its 7.3
millivolt -per -meter contour, which would include a population of
25,073, with Station WBEN, Buffalo, operating as authorized prior
to the Commission's grant of August 14, 1940. On the other hand,
according to the data, the Commission's grant of 4ugust 14, 1940, to
Station WBEN would limit petitioner's station, operating as pro-
posed by the Commission's grant of August 14, 1940, to its 11 milli-
volt -per -meter contour which would include 21,126 people.

The Commission's Order of September 4, 1940, granted the appli-
cation of WSAZ, Inc., Huntington, W. Va., for a construction permit
(B2-P-2856) to operate on the frequency 900 (930 kilocycles with 1
kilowatt power, unlimited time, using a directional antenna. Peti-
tioner contends that this grant will result in a nighttime limitation
to petitioner's station of 6.85 millivolts per meter. Although this
limitation is not 70 percent of the dominant interfering signal (11
millivolts per meter from Station "AMEN, Buffalo, N. Y.), and hence
would not increase the existing interference to petitioner's station as
computed under the Commission's rules,' petitioner alleges that if
Station WBEN were required to protect petitioner's station to its 4
millivolt -per -meter contour (the contour generally recommended
under the Commission's Standards of Good Engineering Practice for
stations in the class of petitioner's station), then Station WSAZ
would become the dominant interfering signal to petitioner's station.
Therefore, petitioner requests the Commission to require Station
WBEN, Buffalo, N. Y., and Station WSAZ, Huntington, W. Va., to
reduce the limitation each imposes upon petitioner's station so as to
permit petitioner's station to operate to its 4 millivolt -per -meter
contour.'

No engineering data is given by petitioner to show what changes,
if any, are necessary in the pattern or location of the directional
antenna systems or other transmitting equipment of Stations WBEN
and WSAZ to produce the results petitioner requests. Nor is any

See desbnon aii' order August 14, 1840, in re Monocacy Broadcasting Co. (47gbiD).
Frederick, for constrnatios permit, 8 P. C. C. 180.

The Commission's standards of Good Engineering Practice provide : "It is not considered
that increased objectionable interference is canoed when (in the case where interference is
predominantly from a single station) a signal from another station is added which does
not have an intensity greater than 70 percent of the value of the highest signal already
canning interfereace."

4 It may be noted that at the time Petit: honer filed its application for construction permit
to ,increase hours of operation from dzYtitos only to unlimited time, as well as at the time
petitioner's application was granted, the limitation to petitioner's station from Station
WBlii operating as then authorized was 7.8 millivolts per meter.

ts
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information given in the petition as to what effect such changes
might have on the service areas of Stations WBEN and WSAZ if
these stations were required to protect petitioner's station as
requested. In this situation, the Commission has no basis upon
which it could possibly determine either the feasibility of the
petitioner's request, or that a grant of the request would serve public
interest, convenience, and necessity.

Moreover, the petition for rehearing, insofar as it complains of the
Commission's orders of August 14 and September 4, 1940, was not
timely filed. Section 405 of the Communications Act of 1934 pro-
vides for the filing of a petition for rehearing by any party or any
person aggrieved or whose interests are adversely affected by a
decision, order, or requirement of the Commission, "Provided, how-
ever, That in the case of a decision, order, or requirement made
under title TIT [of the act], the time within which application for
rehearing shall be made shall be limited to 20 days after the effective
date thereof. * * *" 5 Since the Commission's orders of August
14, 1940, granting the application of WBEN, Inc., for construction
permit (B1 -P-2757) and of September 4, 1940, granting the appli-
cation of WSAZ, Inc., for construction permit (B2 -P-2856), of
which petitioner complains, were made effective months prior to the
filing of petitioner's petition for rehearing, the petition for rehearing
must be dismissed insofar as it requests a rehearing of the Commis-
sion's orders granting the applications of WBEN, Inc., and WSAZ,
Inc. for construction permits.

Insofar as petitioner requests a rehearing of the Commission's act
of June 4,1941, granting the application of Station WSAZ for modi-
fication of dongtruttion. permit (B2 -MP -1290), the petition must be
denied; first, because that application does no more than seek
approval of the antenna system and tranonitter location as expressly
set forth in the Commission's order of September 4, 1940, and second,
because it appears that petitioner is not aggrieved or adversely
affected by either the Commissioes order of June 4, 1941, granting
the application of Station WSAZ, Inc., for modification of construc-
tion permit (B2 -MP -1290) or the Commission's order of September
4, 1940, granting the application of Stith)* WSAZ for construction
permit (B2 -P-2856), since the operation of Sta4icA 3C947 as pro-
posed by those orders does not increase the limitation to petitioner's
station as determined by the Rules and IftniatiOna Of Oa Coraraission.
and its Standards of Good Engineering Practice,

gran 1.271 of the Commission's rules of practice and procedure Piffeitbiet "401 Part,'
let ei*lateresta are aggrieved or adversely affected by any decision, order, tir requirement,
thiqe ftle a petition for rehearing of the same or any matter determined therein altPwriffaff

4G8 Ott* act."

SFQQ
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It is, therefore, ordered, this 22nd day of July 1941, that the
petition for rehearing of Monocacy Broadcasting Company
(WFMD), Frederick, Md., be, and it is hereby, dismissed without
prejudice insofar as it requests a rehearing of the order of the
Commission, August 14, 1940, granting the application of WREN,
Inc., Buffalo, N. Y., for construction permit (B1 -P-2757) and the
order of the Commission September 4, 1940, granting the application
of WSAZ, Inc., for construction permit (B2 -P-2856).

It is further ordered that the petition of Monocacy Broadcasting
Co. (WFMD), Frederick, Md., be, and it is hereby denied, insofar
as it requests a rehearing of the order of the Commission, June 4,
1941, granting the application of WSAZ, Inc., for modification of
construction permit (B2 -MP -1290).

8 F. C. C.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
Joint application of the COLLIERVILLE Trir

PHONE Co. and the SOUTHERN BELL TELE-

PHONE & TELEGRAPH CO. for a certificate that
the acquisition by the SOUTHERN BELL TELE- No. 6008
PHONE & TELEGRAPH CO. of the telephone
plant and property of CoLtaxavnza TELE-

PHONE CO. will be of advantage to the persons
to whom service is to be rendered and in the
public interest.

July 22, 1941

CERTIFICATE

At a session of the Federal Communications Commission held at
its office in Washington, D. C., on the 2241 day of July 1941, the Com-
mission having under consideration the joint application of the South-
ern Bell Telephone & Telegraph Co. and the Collierville Telephone
Co., requesting this Commission to certify that the proposed acquisi-
tion of the telephone properties of the Collierville Telephone Co. by
the Southern Bell Telephone & Telegraph Co. will be of advantage
to the persons to whom services are to be rendered and in the public
interest.

A hearing and investigation of the matters and things involved in
said proceeding having been had, it is hereby certified that the pro-
posed acquisition of the properties of the Collierville Telephone Co.
by the Southern Bell Telephone & Telegraph Co. will be of advantage
to the persons to whom service is to be rendered and in the public
interest.

This certificate will take effect immediately.
8 F. C. 0.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of
No. 6051

ORDERS No. 79 AND 79-A

Decided July 23, 1941

DECISION AND ORDER ON MOTION TO VACATE ORDER

This is a petition by American Newspaper Publishers Association
to vacate Commission Order No. 79 and Order No. 79-A and to termi-
nate the proceedings instituted thereunder.

Order No. 79, issued on March 20, 1941, directed that an investiga-
tion be undertaken to determine what statement of policy or rules,
if any, should be made concerning applications for high -frequency
broadcast stations (FM) by persons also associated with the publi-
cation of one or more newspapers, and concerning the future acquisi-
tion of standard broadcast stations by such persons. This order was
supplemented by Order No. 79-A, issued. July 1, 1941, setting forth
the issues on which testimony would be taken. The hearing was
originally scheduled for June X5,1941, but. was continued to July 23,
1941, on the petition of a committee representing certain  newspaper
publishers.

The instant petition, filed July 15, 1941-8 days before the date set
for the hearing-requests the Commission to vacate its Orders No. 79
and 79-A on the ground that the Oorrunission lacks authority to con-
duct proceedings of the type contemplated by the order.

Our jurisdiction to issue Order No. 79 and Order No. 79-A was
carefully considered prior to the promulgation of those orders. It
seems inconceivable 'to us that an argument, could be seriously ad-
vanced against the inherent power of any administrative agency, en-
dowed by statute with power to hold hearings, issue subpoenas, etc.,
to conduct general hearings of the type involved here. One of the
principal reasons for the establishment of administrative agencies is
the expertneSS Which such agencies are expected to develop in the
administrtition of ditait and complicated matters. If problems

400 807thno*.V.^744(iral Cafonowniaationd Commission, 76 App. D. C. 176; 126 F. (2d)
124, January 26, 1942.

8 F. h. C.
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involved in the regulation of an agency are complex enough to induce
Congress to establish an administrative agency to administer them,
it would seem unlikely that Congress would limit its usefulness by
denying to it the power to hold general hearings for the purpose of
acquainting itself with the problems of the industry and the best
solution therefor. Such an intention is not to be imputed to
Congress unless the statute creating the agency explicitly so provides.

But our jurisdiction does not rest alone on this inherent power
of administrative agencies. The Communications Act explicitly
confers on us the power to conduct such proceedings as that involved
in Orders 79 and 79-A.

Section 403 of the act provides:
The Commission shill have full authority and power at any time to insti-

tute an, inquiry, on its own motion, in any case and as to any matter or thing
concerning which complaint is authorized to be made, to or before the Com-
mission by any provision of this act, or concerning which, any question may
arise under any of the provisions of this act, or relating to the enforcement
of any of the provisions of this act. [Italics supplied.]

In the administration of section 309 of the act, authorizing the
Commission to grant or deny applications for station licenses, the
question whether the public interest, convenience, and necessity
is served by the granting of a license to newspaper interests has
arisen from time to time (e. g. Port Huran, Broadcasting Co.,
5 F. C. C. In; Dorrance D. Roderick, 8 F. C. C. 616, 5 F. C. C. 563;
The South Bend Tribune, 6 F. C. C. 783; Barnes & Weiland et a2.,
8P. C. C. 46) (Decided April 15, 1940).

'With the recent advent of frequency modulation (FM) broad-
thia quebtion has taken on an increased importance. Out

applications for FM licenses, 45, bled by newspaper interests,
confrent thi3"-Okttnis-Siori with the of determining whether
or not/ the granting 'of 'FM licenses to inch interests will serve the
public interest, convenience or necessity. The Commission's duty
to act upon these appticationsi for licenses carries with it the duty
to determine the qualifications of the applicants. Tinder section
309 each of these applications Would have to be set for hearing if
tho Commission could not determine from the ftxstaxiirlation thereof
that public interests convenience or neceity would be served by
a grant. To deny the Commissi'on the power to; lInstitute a general.
inquiry into the same matter tinder section 4t)3, as urged by

m
pad-.

tioner, would deprive section 408 of all eaning, and would lead
to the unreasonable result that we are empowered to hold scores of
particular hearings in order to arrive at a determination. of policy
but are not empowered to held one general' inqttiry, for the same
purpose. The power conferred by section 403, and the furtherTower

n



Orders No. 79 and 79-A 591

conferred by section 4 (j), to conduct proceedings "in such manner
as will best conduce to the proper dispatch of business and to the
ends of justice" were hardly intended to impose such a procedural
strait jacket on the Commission.

The Commission's authority under section 403 to institute the
proceedings covered by Orders 79 and 79-A. is not, moreover, limited
to matters arising under section 309. An inquiry may be authorized
as to "any matter" concerning which "any question" may arise under
"any of the provisions of this act." Thus the issues to be examined
pursuant to Order No. 79 may be broad enough to include subjects
concerning which the Commission may wish to consider recommending
additional legislation in its annual report to Congress, as directed by
section 4 (k) of the act. Even if the questions arising under Order
No. 79 and 79-A were not clearly matters arising under section 309,
the Commission could conduct such a general inquiry preliminary
to determining whether to make recommendations to Congress for
additional legislation.

The instant petition appears to be less concerned with Order No.
79 and Order No. 79-A than with some possible regulations, the pre-
cise nature of which petitioner does not state, which it fears the Com-
mission may promulgate at some future date. It would certainly
not be conducive to the proper dispatch of business to permit peti-
tioner at this time to argue the validity of purely suppositious regu-
lations which may or may not be promulgated after the hearings
are closed. If at the close of the hearings we do determine that the
public interest makes regulations necessary or advisable, our pro-
cedure allows ample opportunity to argue the validity or invalidity
of such regulations at that time.

It is ordered, this 23d day of July 1941, that the petition filed by
American Newspaper Publishers Association to vacate Commission
Order No. 79 and 79-A be, and it is, hereby denied.

8 F. a CI.
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ADDITIONAL DECISIONS IN DOCKETED PROCEEDINGS; SUMMARY
OF ORDERS ENTERED WITHOUT FORMAL OPINIONS

Southern Bell Telephone ce Telegraph Co.. Atlanta, Ga., Docket No. 5684.-
Application for construction permit for coastal harbor station near Charles-
ton, S. C., granted on March 13, 1940, upon consideration of the application,
the documents submitted therewith, the evidence adduced at the hearing, and
the Commission having determined that public interest, convenience, and
necessity will be served by granting the application.

Southern Bell Telephone ce Telegraph 0o., Atlanta, Ga., Docket No. 5772.-
Application for construction permit for coastal harbor station at Maderia
Beach, Fla., granted on March 22, 1940, upon consideration of the applica-
tion, the documents submitted therewith, the evidence adduced at the hearing,
and the Commission having determined that public interest, convenience, and
necessity will be served by granting the application.

Pacific Telephone ce Telegraph Co., San Francisco, Calif., Docket Nos. 6778,
5774.-Application for construction permit to erect a coastal harbor station near
Fort Stevens, Oreg., to operate on 2598 kilocycles, 4.00 watts, unlimited time, A2
and A3 emission ; and to erect a coastal harbor station near Portland, Oreg.,
to operate on 2598 kilocycles, 50 watts, unlimited time, A2 and A3 emission,
granted on April 13, 1940, upon consideration of the applications, the documents
submitted therewith, the evidence adduced at the hearing, and the Commission
having determined that public interest, convenience, and necessity will be
served by granting the application.

Diamond State Telephone Co., Wilmington, Del., Docket No. 57/2.-Application
for construction permit for coastal harbor station near Delaware City,
Del., granted on May 16, 1940, upon consideration of the application, the
documents submitted therewith, the evidence adduced at the hearing, and the
Commission having determined that public interest, convenience, and necessity
will be served by granting the application.

L, J. Duncan, Leila A. Duncan, Josephine A. Keith, Effie H. Allen, and Aubrey
Gay, doing business as Valley Broadcasting Co., 'West Point, Ga., Docket No.
5784.-Application for construction permit for new broadcast station to
operate on 1810 kilocycles, 250 watts, unlimited time, granted on May 16, 1940,
upon consideration of the application, the documents submitted therewith, the
evidence adduced at the hearing, and the Commission having determined that
public interest, convenience, and necessity will be served by granting the
application.

George Penn Foster, lkittonoell Reich, and Calvert Charles Applegate, doing bust
ness as Nevada Broadcasting Co., Las Vegas, Nev., Docket No. 5702.-Applica-
tion for construction permit for new broadcast station to operate on 1370
kilocycles, 100 watts night, 250 watts day, unlimited time, granted on June 5,
1940, upon consideration of the application, the document submitted therewith,
the evidence adduced at the hearing, and the Commission having determined
that public interest, convenience, and necessity will be served by granting the
application.
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Las Vegas Broadcasting Co., Las Vegas, Nev., Docket No. 5703.-Application for
construction permit for new broadcast station to operate on 1420 kilocycles,
100 watts night, 250 watts day, unlimited time, granted on June 5, 1940, upon
consideration of the application, the documents submitted therewith, the evi-
dence adduced at the hearing, and the Commission having determined that
public interest, convenience, and necessity will be served by granting the
application.

Joe W. Bagel, Chattanooga, Tenn., Docket No. 5783.-Application for construc-
tion permit for new broadcast station to operate on 1370 kilocycles, 250 watts,
unlimited time, granted on July 5, 1940, upon consideration of the application
the documents submitted therewith, the evidence adduced at the hearing, and
the Commission having determined that public interest, convenience, and
necessity will be served by granting the application. "Petition for rehearing
and for reconsideration of the grant," filed by Chattanooga Broadcasting
Corporation, Chattanooga, Tenn., denied by the Commission on September 10,
1940.

Wilton Harvey Pollard (WBHP), Huntsville, Ala., Docket No. 5798.-Applica-
tion for renewal of license of Station WBHP granted on July 16, 1940, upon
consideration of the application, the documents submitted therewith, the evi-
dence adduced at the hearing, and the Commission having determined that
public interest, ,convenience, and necessity will be served by granting thq
application.

Harold, Thomas, Bridgeport, Conn., Docket No. 5699.-Application for construc-
tion permit for a new radiobroadcast station to operate on 1420 kilocycles, 250
watts, unlimited time, granted on July 19, 1940, upon consideration of the
application, the documents submitted therewith, the evidence adduced at the
hearing, and the Commission having determined that public interest, conven-
ience, and necessity will be served by granting the application.

!Maxon Herald Broadcasting Co. (WPIC), Sharon, Pa., Docket No. 5803.-App1i-
cation for construction permit for a new broadcast station granted on August
21, 1940, upon consideration of the application, the documents submitted there-
with, the:evidence adduced at the hearing, and the Commission having deter-
mined that publin iutertst, convenience, and necessity will be served by granting
the application.

Guy a Cornish, Cincinnati, Ohio, Docket No. 5814.-Application for construction
permit for new class II experimental station to operate on -310000 kilocydee;
I: watt, A-3, emission granted on October 80, 1940, the Commission, having
determined that public interest, convenience, and necessity will be served by
the granting of the application.

Courier -Post Pialishiug Cp, Hannibal, Mo., Docket No, 4082,-APPlication for
construction perinit to erect a new broadcast station to operate on 1810 kilo-
cycles, 100 watts night, 250 watts day, unlimited time, granted on February 4,
1941, upon consideration of the application, the documents submitted therewith,
the evidence adduced at the hearing, and the ComMinsicat having determined
that public interest, convenience, and necessity will be served by granting the
application.

Clinton Broadcasting Corporation, Clinton Iowa., .Doclos$ No. 4989,r, --Application
for construction permit to erect a new broadcast station to operate on 1810 kilo-
cycles, 100 watts night, 250 watts day, unlimited. time or in the alternative to

8 F. 0. O.
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operate 100 watts unlimited time, granted on February 4, 1941, the Commission
having determined that the granting of the application will serve public inter-
est, convenience, and necessity.

Michael J. Mingo, Tacoma, Wash., Docket No. 11.937.-Application for construc-
tion permit to erect new broadcast station on 1430 kilocycles, 500 watts or 1
kilowatt, unlimited time, granted on May 6, 1941, the Commission having
determined that the granting of the application will serve public interest,
convenience and necessity.

Tacoma Broadcasters, Inc., Tacoma, Wash., Docket No. 5229.-Application for
construction permit to erect a new broadcast station to operate on 1490 kilo-
cycles, 250 watts, unlimited time, granted on May 6, 1941, the Commission
having determined that the granting of the application will serve public
interest, convenience and necessity.
8 F. C. C.





CASES DISMISSED WITH PREJUDICE OR DENIED AS IN DEFAULT

SPRINGFIELD RADIO SERVICE, INC., SPRINGFIELD, OHIO, DOCKET NO.
5714; application dismissed with prejudice on April 5, 1940.

ARLINGTON BROADCASTING CORPORATION, ARLINGTON, VA., DOCKET
NO. 5862 ; applicant failed to file written appearance in accordance with section
1.382 ; application denied as in default on June 10, 1940.

PIERCE MARINE CORPORATION, YOUNGSTOWN, N. Y., DOCKET NO.
5878; applicant failed to file an appearance and statement of facts to be proved;
application denied as in default on July 5, 1940.

GLOVER WEISS, trading as GLOVER WEISS CO., JACKSONVILLE, FLA.,
DOCKET NO. 5878 ; applicant failed to file an appearance and statement of
facts to be proved; application denied as in default on July 11, 1940.

BEN J. SALLOWS, ALLIANCE, NEBR., DOCKET NO. 5882; applicant failed
to file written appearance in accordance with section 1.382 ; application denied
as in default on July 23, 1940.

GREENVILLE BROADCASTING CO., GREENVILLE, S. C., DOCKET NO.
5884; applicant failed to file written appearance in accordance with section
1.382; application denied as in default on August 6, 1940.

KEYS BROADCASTING CO., KEY WEST, FLA., DOCKET NO. 5932; applicant
failed to file written appearance in accordance with section 1.382 ; application
denied as in default on December 5, 1940.

CENTRAL BROADCASTING CORPORATION, SANFORD, rLA.., DOCKET NO.
5934; applicant failed to file written appearance in accordance with section
1.382; application denied as in default on December 5, 1940.

ATLANTIC BROADCASTING CORPORATION, WEST PALM BEACH, FLA.,
DOCKET NO. 5086 ; applicant failed to file written appearance in accordance
with section 1.382; application denied as in default on December 5, 1940.

CARL SIIOLTZ, FORT PIERCE, FLA., DOCKET NO. 5937; applicant failed to
file written appearance in accordance with section 1.382; application denied
as in default on December 5, 1940.

T. B. GILLESPIE, PALATKA, FLA., DOCKET NO. 5943 ; applicant failed to file
written appearance in accordance with section 1.382; application denied as in
default on December 28, 1940.

PADUCAH BROADCASTING CO., INC., CLARKSVILLE, TENN., DOCKET NO.
5940; application dismissed with prejudice on January 21, 1941.

MOLLIN INVESTMENT CO., RIVERSIDE, CALIF., DOCKET NO. 5888; ap-
plicant failed to appear at the hearing scheduled for November 7, 1940, on said
application and to offer evidence in support thereof; application denied as in
default on March 28, 1941.

C. I. MALMSTEN, JOHN K. MORRISON, AND ARTHUR BALDWIN (TRANS-
FERORS) AND ROSS C. GLASMAN, WILLIAM W. GLASMAN, AND BLAINE
V. GLASMAN (TRANSFEREES), DOCKET NO. 6113; applicants failed to file
written appearance in accordance with section 1.382 of the Rules; application
dismissed on June 13, 1941.
0 VI /I fl 597





INDEX DIGEST

ACQUISITION OF CONTROL.

Certificate issued by Commission under authority of section 221 (a) certify-
ing that proposed acquisition by Michigan Bell Telephone Co. of telephone plant
and property of Hillandale Telephone Co. would be of advantage to persons to
whom service would be rendered and in the public interest. Michigan Bell
Telephone Co., 101.

AIRCRAFT CONTROL STATIONS.
Applications for radiotelephone aircraft control stations granted where it

was shown existing light gun control system was inadequate, traffic was increas-
ing and accidents might have been avoided through use of radio control. Santa
Monica Municipal Airport; City or Los Angeles; United Airports Co. of California,
Ltd.; City of Long Beach, 112.

ALLOCATION OF FACILITIES.
Application denied where limited service to be rendered by the proposed sta-

tion will not constitute a satisfactory use of the facilities requested. C. T.
Sherer Co., Inc., 381.

Application for new station granted even though applicant seeks the use of
a local channel to serve a metropolitan district where it is shown that more than
90 percent -Of the population residing in said area will receive interference -free
service from the proposed station. Worcester Broadcasting Corporation, 316.

Application for new station to operate on regional frequency denied where it
was shown that applicant could not render an interference -free service at night
consistent with that of stations of a regional classification and that a grant
would constitute a departure from Commission's plan of allocation. Publix
Branford Theatres, Inc., 86.

Interference which would limit proposed operation to part of metropolitan
district not inconsistent with Commission's plan of allocation so as to prevent
grant of construction permit, if main purpose of applicant to serve city proper
would be accomplished, and if particular frequency would be used to better
advantage than any other frequency. Pawtucket Broadcasting Co., 120.

Application for a construction permit by a class IV station for operation on a
class 111-B frequency denied, where the area is already adequately served by
two clear channel stations and one regional station in other nearby communi-
ties. Americas Broadcasting Corporation of Kentucky (WLAP), 75, 78.

Theoretical separation should be at least 100 miles between stations using fre-
quency rrs kilocycles for aircraft control purposes, in order to avoid objectionable
interference. Santa Monica Municipal Airport; City of Los Angeles, United
Airports Co. of California, Ltd.; City of Long Beach, 112.

While rule that regional frequencies are normally assigned for use in metro-
politan district would not of itself exclude an assignment of such a frequency
ode a, metropolitan district if a grant were to be found justified by other
Cir4tumetaxices, in this case a =re beneficial use of regional frequency can be
made in Suntiugton, W. 'Va., which is a metropolitan district, rather than Beck-
ley, W. Va., which is not a raetrepOlitan district. WSAZ, Inc. (WSAZ), 303, 319.

811%0.0. 599
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ALLOCATION OF FACILITIES-Continued.
Under rules of the Commission, Great Lakes constitute common interference

area and hence operation of coastal harbor stations there must be coordinated
to make most effective use of frequencies assigned. Michigan Bell Telephone
Co., 536, 537.

Application for construction permit by a class IV station to operate on a
class III -B frequency in Lexington, Ky., denied since under the Commission's
plan of allocation regional frequencies are designed for primary service to
metropolitan areas, and the city of Lexington is not classified as a metropoli-
tan district in the United States population census. AnteriCCIII, Broadcasting
Corporation of Kentucky (WLAP), 75, 78.

AMATEUR OPERATOR AND STATION LICENSE.
Suspension and revocation.-Amateur operation licenses suspended for a

period of 3 months upon finding that operator broadcast music in the form
of entertainment in violation of rule 371 then in effect, and made deceptive
announcements to cover up the violation, showing guilty knowledge and intent.
Louis Raymond Moinicre, 201, 203.

In a hearing on Commission's order proposing suspension of amateur opera-
tor's license, a charge is not sustained where there is insufficient evidence to
support necessary findings. Louis Raymond Choiniere, 201, 203.

ASSIGNMENT OF LICENSE.
Application for assignment of license granted after hearing where it appeared

that the proposed transferee was financially, technically, legally, and other-
wise qualified, and was prepared to operate the station in an efficient and
businesslike manner and in the public interest. Lee B. Mudgett (KR1.0), 227.

CERTIFICATE FOR ACQUISITION.
Certificate issued by Commission under authority of section 221 (a) certify-

ing that proposed acquisition by Michigan Bell Telephone Co. of telephone plant
and property of Hillandale Telephone Co. would be of advantage to persons
to whom service would be rendered and in the public interest. Michigan Bell
Telephone Co., 101.

Certificate issued by the Commission under authority of section 221(a)
certifying that proposed acquisition by Southern Bell Telephone & Telegraph
Co. of the telephone properties of the Collierville Telephone Co. would be of
advantage to the persons to whom service would be rendered and in the public
interest. Collierville Telephone Co.; Southern Bell Telephone ce Telegraph Co.,
Acquisition, 588.

CHARGES, CLASSIFICATIONS, REGULATIONS, AND PRACTICES.
Neither United States Government nor earriers in United States are required

to adhere to classifications, regulations, and rates prescribed in International
Telegraph Regulations. Telegraph Division Order No. IS (Urgent Rate Classi-
fication.), 502, 506.

CLASSIFICATION OF STATIONS.
Classification of stations under the rule as "class I," "class II," "class III -A,"

"class III -B," and "class IV" is matter merely of administrative convenience
and is not a source of any right in licensees or applicants. Miami Broad-
casting co. (WQAM), 376; Beaumont Broadcasting CorporatiOn (KPDM), 878.

Contention in petition for rehearing that grant of an application would pre-
clude favorable action upon petitioner's application of "In -A" classification

8P'.C.0.
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CLASSIFICATION OF STATIONS-Continued.
without foundation since "the classification of stations under the Commission's
Rules and Standards of Good Engineering Practice is purely for the admin-
istrative convenience of the Commission in allocating frequencies and is not
a source of any right in licensees or applicants." New Jersey Broadcasting
Corporation (WHOM), 154, 157.

COASTAL HARBOR STATIONS.
An application to construct a coastal harbor radiotelephone station near

Charleston, S. C., granted where it appeared that public interest, convenience
and necessity would be served. Southern Bell Telephone & Telegraph Co., 592.

Application for authority to construct a coastal harbor radiotelephone station
at Houghton, Mich., granted when there was shown to be a need for the service
proposed. Thorne Donnelley, 529, 534.

Application for authority to construct coastal harbor radiotelephone station
at Cape Girardeau, Mo., granted when it was shown need for proposed service
existed and public interest, convenience and necessity would be served by grant-
ing thereof. Eddie Erlbacher, 92, 95.

Application for coastal harbor radiotelephone station at Marine City, Mich.,
denied where no evidence was offered to indicate the need for a station at that
point. Thorne Donnelley, 529, 534.

Application for coastal harbor station denied where the applicant failed to
satisfactorily establish legal and financial qualifications or a public need for
the service proposed. Pierce Marine Corporation, 540, 542.

Application for second coastal harbor radiotelephone station at West Dover,
Ohio, to serve Great Lakes, which would duplicate service of existing station
denied since it would not produce benefits to compensate for probable disad-
vantages, and hence would not serve public interest, convenience and necessity.
Radiomarine Corporation of America, 517, 524.

Application to construct a coastal harbor radiotelephone station at Madeira
Beach, Fla., to operate in the public service granted conditionally where Com-
mission found public interest, convenience, and necessity would be served.
Southern Bell Telephone of Telegraph Co., 592.

Applications for authority to construct a coastal harbor radiotelephone station
at Houghton, Mich., and to use certain additional frequencies at coastal harbor
radiotelephone stations at Lake Bluff, EL, and Mackinac Island or Rogers City,
Mich., granted when it was shown that public interest, convenience, and necessity
would be served by the granting thereof. Thorne Donnelley, 529, 585.

Applications for authority to construct coastal harbor radiotelephone stations
at Port Huron and Detroit, Mich., granted when it was shown that public
Interest, convenience and necessity would be served by the granting thereof.
Michigan Bell Telephone Co., 536.

Applications for coastal harbor radiotelephone stations at Marine City and
Manistee, Mich., denied when it was not shown that public interest, convenience,
and necessity would be served by the granting thereof. Thorne Donnelley, 529, 534.

Applications to construct coastal harbor radiotelephone stations near Fort
Stevens, Ore., and near Portland, Ore., granted where it appeared that public
interest, convenience, and necessity will be served. Pacific Telephoned Tele-
graph Co., 592,

Competition.-Application for second coastal harbor radiotelephone station
denied where such improvement In service as might be expected from competition
between the two stations would relate principally to the development of ship

8 O. 0.
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COASTAL HARBOR STATIONS-Continued.
apparatus, so that the benefits obtained would derive from competition between
manufacturers of radiomarine equipment rather from competition between
licensees of shore stations. Radiomarine Corporation of America, 517, 524.

Frequency oongestion.-Application by coastal harbor radiotelephone station
for additional frequencies granted where such would relieve congestion on
another frequency. The Lorain County Radio Corporation, 525, 527.

Interference.-Applications for authority to construct coastal harbor radio-
telephone stations at Port Huron and Detroit, Mich., granted when it was shown
that satisfactory arrangements would be made for cooperative use of frequencies
assigned to reduce interference to a minimum. Michigan Bell Telephone Co., 536,
539.

Need for radiotelephone facilities.-Application for authority to construct
coastal harbor radiotelephone station at Cape Girardeau, Mo., granted when
there was shown to be need for the service proposed. Eddie Erlbacher, 92, 95.

Public interest, convenience and necessity would be served by granting appli-
cation to establish coastal harbor radiotelephone station at Buffalo, N. Y., to
serve the Great Lakes. Radiomarine Corporation of America, 517, 524.

Public interest, convenience and necessity would be served by granting appli-
cations (1) of coastal harbor station at Lorain, Ohio, to add frequencies 4282.5,
6470 and 8585 kilocycles, (2) of coastal harbor station at Port Washington, Wis.,
to add frequency 4282.5 kilocycles, and (3) of coastal harbor station at Duluth,
Minn., to add frequency 4282.5 kilocycles. The Lorain County Radio Corpora-
tion, 525, 527.

Upon finding that public interest, convenience, and necessity would be served,
the Commission, after hearing, issued an order granting construction permit for
coastal harbor station' at Delaware City, Del. Diamond State Telephone Co., 592.
COASTAL HARBOR TELEPHONE SERVICE.

The rules of the Commission do not contemplate coastal harbor telephone
service that is dependent, for satisfactory results, upon reciprocal operation
between coastal harbor stations and vessels equipped with particular apparatus
of a certain manufacturer. Radiomarine Corporation of Amerioa, 517, 524.
COMMUNICATIONS ACT OF 1934.

There is no requirement in the Communications Act of 1984 that findings be
made on any particular issues when an application is granted after hearing.
Presque Isle Broadcasting Co., 3, 5, 6.

In determining whether to revoke a broadcast license for false representations
to the Commission and other violations of the Communications Act, the Corn -
mien's primary duty is to the listening public; and if it appears that the
vidlititaae hate ceased, that the licensee is now operating the station in good
faith and in the public interest, and that to revoke tire license would deprive the
communitr**04deast service, the license should not be revoked. Navarro
Broadcaoigeg :Atieo4itatic4'(11AN13), 198, 199.

In renewal proceedtsiga; the famotion of the Commission as an administrative
agency is not the itupotition'ef PennItlitS Upon station licensees for their derelic-
tions, except insofar as such aCtioti may result la some public benefit, but the
correction of irregularitietts is isi*On tflOutgltlaiktt stud operation, AS well as the
encouragement and promotion of metbOda whereby Such licensees may supply the
most satisfactory public servieeifiraetioildattite tite Contmunics.tIons Act of
1934 and the rules of the Elonandittleill theakto (Iatro), 227, 22&

Section 208 Departure or deviation fiat regulations' stained in tariff
schedules, by any means or device, directly or indirectly, prohibited. Mien -

.L A 8P. O.
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COMMUNICATIONS ACT OF 1931 Continued.
terpretation of published regulation and application thereof as incorrectly
interpreted was deviation therefrom in violation of section 203 of the act.
Licht and Kaplan v. Postal Telegraph -Cable Co., 369, 374, 375.

Section 203 (c).-Charging for test calls, not shown in the carrier's tariffs,
violates section 203 (c) of the act. The Lorain County Radio Corporation, 292,
302.

Section 221 (b).-Rates covering interstate telephone messages between
zones in exchange area are not within exception contained in section 221 (b),
are under jurisdiction of this Commission, and hence should be included in
tariffs filed with this Commission. Southwestern Bell Telephone Co., 544,
547, 548.

Section 301.-Application for renewal of broadcast license denied when it
appeared that control of the physical operation and programs broadcast by the
station had been exercised by unlicensed persons in violation of section 301
and 310 (b) of the act. John H. Stenger, Jr. (WBAX), 434, 444.

Section 303 (b).-Amendment of Commission's rule 3.25 which took the
frequency 850 kilocycles from the group formerly assigned to class I -A
stations and put it in the group assigned to class I -B stations does not con-
stitute a modification of license of class I -A stations assigned to the frequency
within the meaning of section 303 (b) of the Communications Act of 1934.
Matheson Radio Co., Inc. (WHDH), 397, 425.

Section 303 (f).-Grant which curtails part of area to which existing station
now renders primary service does not constitute a modification of license of
existing station within the meaning of section 303 (f) of the Communications
Act of 1984 since neither the act nor station's particular license confers upon
station any right to serve a particular number of listeners within a specified
geographical area. WOOL, Inc., 39, 42.

Petition for rehearing based upon contention that it was error for the Com-
mission to amend section 3.25 of its rules without first affording petitioner
notice and an opoprtunity to be heard thereon, pursuant to section 303 (f)
Of the Communications Act of 1934 denied on the ground that section 303 (f)
of the act requires a notice and hearing only when changes are made in the
frequency, authorized power, or in times of operation of any radio station's
license and the amendment to section 3.25 of the rules of which petitioner
complains did not modify petitioner's license within the meaning of section
808 (f) of the act. Matheson Radio Co., Inc. (WHDH), 897, 421, 422.

Section $07 (b).-Application for construction permit to erect a new radio
broadcast station which does not preclude a grant of another application for
the use of the same frequency would be in conformity with section 307 (b)
Of the Communications Act of 1984. Sentinel Broadcasting Corporation, 140,
147, 14&

Applicant for increased facilities does not have to make a showing of "com-
pelling need" in order that the community can share in the fair, efficient, and
equitable distribution of radio facilities under section 807 (b) of the Communi-
cations Act of 1084. Illinois Broadcasting Corporation, 183, 185.

Contention in petition for rehearing that a decision of the Commission "results
in a discrimination against service of rural residents in order to furnish additional
service to the residents of the city of Boston and as such is violative of the
seqatremente of *Alen 807 h) of the Communications Act without merit
Ivbricer the CenniniSSI011 tread that the order complained of results in no mat
or.sabebtuting Marauxiiitigtte° bit the eex'*ice of petitioner's station and that. the
impievespent and extension of service in the area of applicant station will
serve the public interest. Matheson Radio Co., Inc. (WHDH), 897, 427.
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COMMUNICATIONS ACT OF 1934-Continued.
Section 309 (a).-Section 309 (a) of the Communications Act of 1934 does not

require notice and an opportunity to be heard to others before the Commission
may grant an application for construction permit. "If the Commission can deter-
mine after an examination of an application and all other relevant data that a
grant thereof would serve public interest, convenience, and necessity, it is its
duty under the act to grant the application * * *." WCOL, Inc., 39, 42 ;
E. D. Rivers, 79, 82; Matheson Radio Co., Inc. (WHDH), 397, 418, 419.

Neither section 309 (a) of the Communications Act nor any other section of
the law requires the Commission to withhold action on an application which it
has found will serve the public interest in order to consider such application on
a comparative basis with some other application upon which the Commission is
not ready to take final action. Evangelical Lutheran Synod of Missouri, Ohio,
and Other States (EPUO), 118, 119.

Section 810 (b).-Application for renewal of four broadcast licenses granted
upon petition to reconsider and grant without hearing when it appeared that
although for the past 7% years the stations had been operated under management
contracts violative of section 310 (b) of the Communications Act, the contracts
had since been abrogated and the licensee was again exercising proper control over
the stations. Westinghouse Electric d Manufacturing Co. (WBZ, WBZA, Larig,
EDEA), 195, 196.

Applications for assignment of license granted after hearing where it appeared
the proposed transferee was financially, technically, legally, and otherwise qual-
ified, and was prepared to operate the station in an efficient, businesslike manner
for the public interest. Lee E. Mudgett (KRKO), 227, 228.

Application for renewal of broadcast license denied, when it appeared that
control of the physical operation and programs broadcast by the station had been
exercised by unlicensed persons in violation of sections 301 and 310 (b) of the act.
John H. Stenger, Jr. (WBAX), 434, 444.

Section 408.-Commission has the power under section 403 to institute a general
inquiry into applicants' and licensees' newspaper interests, and is not limited to
matters arising under section 309. Orders 79 and 79A, Docket 6051 (Newspaper
Inquini), 589.

Section 405.-Mere apprehension of petitioning licensees that the Commission
action of which they complain will establish a precedent for future action of the
Connaiqsion with respect to clear channels is not a sufficient interest under section
405 of the Communications Act of 1934 to entitle them to standing to petition
for rehearing as "persons or parties aggrieved or whose interests are adversely
affected." Matheson Radio Co., Inc. (WHDH), 397, 430.

When section 405 of the act is construed in the light of the general policy of
the act to provide the fullest utilization of radio frequencies in the public Interest,
it is clear that there must be a compelling reason for delaying the effective date
of new or additional service. Matheson Radio Co., Ioaa. (WHDH), 397, 481, 482.

Section 409 (a).-Change in assignment of frequency 850 kilocycles from I -A
stations to I -B stations does not constitute a new use ofi the frequency 850 kilo-
cycles since that frequency continues to be assigned to the same kind of service,
I. e. standard broadcast,' and no change will result in the real nature or purpose
of the use of this frequency within the standard broadcast band. Matheson Radio
co., Inc. (WHDH), 397, 425.

Change in assignment of frequency from class I -A to clams 11-13 stations is not
a change in policy of Commission but merely effects a minor Shift in one frequency
within the established policy. Matheson Radio Co., Ino. $01. 425.
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COMPARATIVE CONSIDERATION OF CONFLICTING APPLICATIONS.
See Conflicting Applications for Broadcast Facilities.

COMPETITION.
Broadcast stations.-See Economic Injury.
Common carriers.-Applications for modifications of licenses to permit the

applicant to establish a direct radiotelegraph circuit between the United States
and a foreign country in competition with the carriers now in the field, denied,
when it appeared, inter alia, that intense competition for the telegraph traffic
between the countries already existed and that the increased competition pro-
posed would not confer any benefits upon the public generally. Mackay Radio
& Telegraph Co., Inc., 11, 24.

In considering the element of competition as it may apply to an application for
new facilities for international communication, it is essential to take into account
competition between all media of rapid communication rather than considering
separately the several individual methods by which communication is maintained.
Cable carriers and radiotelegraph carriers do compete with each other for the
same traffic of the same telegraph using public. Mackay Radio & Telegraph Co.,
inc., 11, 21.

The fact of diversion of traffic and revenue from existing carriers, in itself, does
not determine whether the creation of additional competitive facilities would
serve the public interest, although it is important to consider the effect of such
a reallocation. The preservation of existing facilities which are satisfactorily
serving the public is of primary importance, and to intensify a highly competitive
situation, not justified by the traffic and revenue available, may be economically
disastrous to the American communications system as a whole. The question is
not whether added competition would benefit or harm a particular carrier, but
rather what would be its effect upon the service to the public. Mackay Radio &
Telegraph, Co., Ina., 11, 20.

COMMON CARRIERS.
See Fixed Public Service.

CONDITIONAL GRANTS.
An application for construction permit to erect a new developmental broadcast

station was granted on conditional basis when the Commission found that the
frequency 117850 kilocycles, to be assigned to the proposed station, Is in a crowded
part of the spectrum devoted to other services and If it should develop that the
proposed service is practicable frequency therefor would probably have to be
allocated from other portions of spectrum. Muzak Corporation, 581, 582.
CONFLICTING APPLICATIONS FOR BROADCAST FACILITIES.

Grant of one of two conflicting applications with no action taken upon the other
cannot presume a denial of the second application since petitioner's application
Cannot be dented without affording petitioner an opportunity to show that a grant
of its application with protection from another station as proposed by petitioner
will better serve the public interest, convenience and necessity than would opera-
tion of that station as authorized by the grant to which petitioner objects.
Moen/Ina News Association (WW,1), 552, 555.

The grant without hearing of one of two conflicting applications does not Ion-
a derlel of the other application. Portland Broadcasting System, Inc.,

(W(IAN),, 251 262., 7

Where a hearing In held on an application, and a new application for the same
facilities is received durrag the period when consideration of the first applica-

r. C. C.
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CONFLICTING APPLICATIONS FOR BROADCAST FACILITIES-Con.
tion is suspended because of negotiation with a foreign country concerning the
frequency involved, the Commission need not consider the first application exclu-
sively on the basis of the hearing already held but may consider both applica-
tions on a comparative basis. Portland Broadcasting System, Inc. (WOAN),
257, 261, 262.

Two mutually exclusive applications for operation on the same frequency in
the same locality where each applicant is in all respects qualified to construct
and operate the proposed station will be considered on a comparative basis.
William C. Barnes and Jonas Weiland, trading as Martinsville Broadcasting
Co., 46, 47, 52, 53.

Upon comparison of two conflicting applications on their merits, considering
populations involved, and service available, public interest, convenience and
necessity is served by the grant of the application which benefits the greater
number of people. WSAZ, Imo. (WSAZ), 303, 312.

Neither the Communications Act of 1934 nor any rule promulgated by the Com-
mission pursuant thereto requires the Commission to withhold action upon an
application which is ready to receive final consideration in order that it may
be given comparative consideration with a conflicting application upon which
the Commission is not yet ready to act. WSAZ, Inc. (VVSAZ), 303, P.(Y.);

Evangelical Lutheran 'Synod of Missouri, Ohio, and Other States (ICP170) 118, 119.
In deciding between two mutually exclusive applications for a construction

permit for a new standard broadcast station in the same city, since other factors
were approximately equal, the permit should be granted to the applicant who
showed the most qualifying experience in radio, who had no other business
interests in the city than the operation of the station, who was prepared per-
sonally to assume the full responsibilities incident to the conduct of the station
and would not delegate major functions to third persons, and who proposed
the program service most definitely adapted to serve the needs of the commu-
nity. J. D. Falvey; Louis R. Spiaxck and Maurice R. Spivak, doing business
as L c6 M Broadcasting Co., 279, 288.

One application for new broadcast facilities preferred over another, when it
was found that the former was better qualified financially, and that the former
woad, provide superior technical service to the latter.' Barique Alfaroa Ban -

499,
When., after n,hearing involving. conflioting applications, the Commission

grants one applicatioupartlf upon considerations not in hove at the hearing,
the other applieahlon will be desigoltted for further hearing. Pittsburgh Radio
Supply Rouse (WXWB), 129, 182.

The Commission having found that two applications were mutually exclusive,
one application was proposed to be granted and the other proposed to be denied,
when it appeared that this actien wonifl result in a fair, efficient and equitable
distribution of radio Service betiveen the areas under eensideratipn, and would
serve public interest, cOuverdence and neceisity. Coverer, both applications
were granted when a new fteXptenerWaairsergned to the lieeniee whose applica-
tion was proposed to be granted 'Alli*Dretideatiters (zip 1- Thomas R.
MoTasnmany and William H. Bates`,' Jit,1 ;14ter;4st

Where there were two qualified apPlienita 'alieldng the samh facilities, the
Commission granted the application of (the 'obi who shOitred that it woad add
to the area a medium for the diniensinatiOn 'Wnenn rat Wormatien to the
public which will be independent of and afford a degree of coniPitifforr to other
Such media in that area. Mergieitook t'lrarron
and Walter Bettatti, 497, 501.'
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CONSTRUCTION PERMIT.
Application for a construction permit to change a standard broadcast station

from a local to a regional frequency and to increase power, which in turn
required the shifting of a noncommercial educational broadcast station on the
regional frequency to the applicant's local frequency granted without the consent
of the latter station where it appeared that the change would result in an im-
provement of service for both of the stations and the applicant had agreed to
pay the cost of the change in the frequency of the noncommercial station.
Mason City Globe Gazette Co. (KGLO) ; Charles Walter Greentey (KGCA) ;
Luther College (KWLC), 273, 277, 278.

Application for construction permit for authority to erect a new broadcast
station granted. Neptune Broadcasting Corporation, 96; Radio Voice of Spring-
field, Inc., 102; Pawtucket Broadcasting Co., 120; Sentinel Broadcasting Corpora-
tion, 140; Burlington Broadcasting Co., 366; Worcester Broadcasting Corporation,
316; Stephenson, Edge and Korsmeyer, 497.

Application for construction permit for new international broadcast station
granted for different frequency than requested, subject to condition that permit -
tee file application for modification of permit specifying demands and expected
directional characteristics of proposed antenna system, and that permittee
install frequency control equipment. Columbia Broadcasting System, Inc., 320,
321.

Application for construction permit granted subject to contention that per-
mittee apply for modification of permit to specify exact transmitter location
and antenna system. Courier -Post Publishing Co., 503.

Application for construction permit to change frequency and increase power of
standard broadcast station denied when it appeared there would be additional
objectionable interference under the North American Regional Broadcasting
Agreement to a class m -A Canadian broadcast station on the desired frequency.
Spokane Broadcasting Corporation (WO), 271, 272.

Application for construction permit to erect a new broadcast station denied.
Publics Bamford Theatres, Inc., 83; C. T. Sharer Co., Inc., 381 ; Albermar/e Broad-
casting Station, 105; Bellimgham Broadmsting Co., 159; Mayflower Broadcasting
Corporation, 333; United Theatres, Inc., 489; Helen L. Walton and Walter
BelJoni, 497.

In deciding between two mutually exclusive applications for a construction
permit for a new standard broadcast station in the same city, since other factors
were approximately equal, the permit should be granted to the applicant who
showed the most qualifying experience in radio, who had no other business
interests in the city than the operation of the station, who was prepared per-
sonally to assume the full responsibilities incident to the conduct of the station
and would not delegate major functions to third persons and who proposed the
program service most definitely adapted to serve the needs of the community.
J. D, Falvey; Louis R. Spiwak and Maurice R. Spiwak, doing business as L d M
Broadcasting Co., 279, 288.
. Application by broadcast station for increased facilities granted. Monocacy
Broadcasting Co., 180; The South Bend Tribune, 387; Matheson Radio Co., Inc.
(WHDH), 897; lux, Broadcasters (K..XL), 485; Thomas R. MoTananiamy and
William H. Bates, Jr., 485; Enrique Abarca, Senf ells, 489 ; Tri-City Broadcasting
Co., 495.

Where an applicant for permit to construct a new developmental broadcast
ittatadat'OrdVdetid to *Xtenaisailt 444?"'itit *tibscriber service for the purpose of
deteiordnikar whether -flit *Mk `Iplohld Nuance the broadcasting of programs

Ef O.
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CONSTRUCTION PERMIT-Continued.
by direct payment therefor and no commercially sponsored programs nor adver-
tising continuity would be used, held granting thereof, on experimental basis,
would serve public interest, convenience, or necessity. Muzak Corporation, 581.

CONTROL OF STATION.
Order of revocation of station license rescinded when it appeared that

although an assignment of the station license violative of section 310 (b) of the
act had been made immediately after the application was granted, the licensee
had reacquired control of the station 6 months later and thereafter had oper-
ated it in good faith and in the public interest. Navarro Broadcasting Associ-
ation (KAND), 198, 199.
DENIAL BY DEFAULT.

Application for renewal of license of standard broadcast station denied by
default when licensee failed to appear at renewal hearing and it was a matter
of record that station had been silent for past year. Charles Walter Greenley
(KGCA); Luther College (KWLC), 273, 277.
DEVELOPMENTAL BROADCAST STATION.

Application for developmental broadcast station to test simultaneous trans-
mission on separate frequencies in different directions with a single antenna
denied because of failure of applicant to demonstrate some quantitative basis
from which the Commission could find that the proposed experimentation shows
reasonable promise of substantial contribution to the development of radio
broadcasting, or that the use of the frequencies requested would be in the public
interest. World Peace Foundation (Abraham Etinnewig, Jr.), 289, 291.

An application for construction permit to erect a new developmental broadcast
station granted on conditional basis when Commission found that the frequency
117650 kilocycles, to be assigned to the proposed station is in a crowded part of
the spectrum devoted to other services and if it should develop that the pro-
posed service is practicable, frequency therefor would probably have to be
allocated from other portions of spectrum. Muzak Corporation, 581.

DISCRIMINATION.
Carriers found to have made unjust and unreasonable discriminations in

maintaining timed wire service classification and practices and regulations in
connection therewith. Telegraph Dimision Order No. 10 (Urgent Rate Classifi-
cation), 502.

Charging for reforwarding collect telegrams when no charge is made for refor-
-aarding prepaid telegrams laeld not to constitute an unjust or unreasonable
discrimination. .Re forwarding Telegrams Without Additional' Charge, 328, 332.

Proposed practice under telegraph tariff regulation of issuing stamps to be
used in payment for telegraph service found dot to be unreasonably discrimina-
tory. The Use of Stamps in Payment for Western Union Telegraph Service,
204, 206.

Discrimination results from the simultaneous maintenance of two scales of
rates for equivalent services. Department of Public Service of Washington v.
Pacific Telephone d Telegraph Co., 342, 362, 368.

DISMISSAL OF APPLICATION.
See also Rules and Regulations.
Dismissal of application under section 1.73 of the OCanlnialSlOn'a Rules of

Practice and Procedure denied where petitioner's application was Penang from
December 2 to December 17, 1940, during which time there was ample r-
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DISMISSAL OF APPLICATION-Continued.
tunity to request a dismissal thereof. If petitioner found himself unable to
have necessary papers prepared formally requesting a dismissal of his applica-
tion, he might have informally communicated his intentions to the Commission
and requested additional time within which formally to do so. In the absence
of any contrary expression of intention by the applicant, the Commission neces-
sarily presumes that the request contained in his application is a continuing
one until final action is taken thereon. Since the applicant in this case did not
make his intentions known to the Commission prior to final action thereon,
section 1.73 is no longer applicable. Donald J. Flamm, 325, 326, 327.

DUPLICATION OF FACILITIES.
Second coastal harbor station in Cleveland area duplicating service of exist-

ing station would not produce benefits to compensate for probable disad-
vantages and hence would not serve public interest, convenience and necessity.
Radiomarine Corporation of America, 517, 524.

ECONOMIC INJURY.
Allegations that the grant of which petitioner complains will adversely

affect petitioner's interest on an economic basis and that because of a reduc-
tion in its service area there will be a reduction in the area from which it
may draw talent and program material without merit. "It does not follow
from the fact that petitioner's service will be somewhat restricted that the
increase in power to WCOL would result in such a diminution of petitioner's
revenues as to seriously impair or destroy its ability to continue operation of
Station WCPO in the public interest. Nor does it follow from this fact that
its ability to procure program material will be affected The restriction of
its present service area does not preclude petitioner from drawing its talent
and program material from the same sources as heretofore." WOOL, Inc., 39, 42.

Injury to economic interest of existing stations by operation of proposed
station, to such an extent that their ability to operate in the public interest
would be impaired, does not in itself constitute legal grounds for denial of
application for new facilities. Sentinel Broadcasting Corporation, 140 ; Bur-
lington Broadcasting Corporation, 366; United Theatres, Inc., 489; Enrique
Abarca Sanfelie, 489.

Licensee's objection to the grant of an application for a new station in the
same town on the ground that operation of such station would result in eco-
nomic injury to petitioner without merit where there was no evidence in the
record to indicate that the operation of the new station would deprive the
existing licensee of any advertising revenue which it then received, and, in
any event, the licensee is not entitled to be protected from competition. Presque
Isle Broadcasting Co., 8, 10.

While the effect which competition of the existing licensee may have on the
applicant may be relevant where the applicant's financial qualification depends
on his ability to compete successfully with other licensees, the Commission
need not consider the effect of the proposed competition on the existing licensee.
Presque 1810 Broadcasting Co., 8, 8, 9.

Under the Communications Act of 1934, a licensee is not entitled to be pro-
tected from free competition. Telegraph Herald (.1CDTH) (1940), 322, 323.

Applieartdon, *. now station. granted when, among other things, existing
station failed to show that it has Interests that will be adversely affected by
the grant or that grant will result in impairment of its ability to serve public
interest, convenience and necessity. Neptune Broadcasting Corporation, 96, 98.

8 P. C. C.
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EFFECT ON INTEREST OF OTHER CARRIERS.
Application for authority to construct coastal harbor radiotelephone station

granted where it was shown granting thereof would not adversely affect
interests of other carriers. Eddie Eribacher, 92, 95.

EQUITABLE DISTRIBUTION OF RADIOBROADCAST FACILITIES.
Granting of application for new facilities does not necessarily preclude the

grant of other applications for the same facilities, and hence would be in con-
formity with section 307 (b) of the Communications Act. Sentinel Broad-
casting Corporation, 140, 148.

When the Commission found that two applications were mutually exclusive,
one application was proposed to be granted and the other proposed to be
denied, when it appeared that this action would result in a fair, efficient,
and equitable distribution of radio service between the areas under considera-
tion, and would serve public interest, convenience and necessity. Both
applications granted when a new frequency was assigned to the licensee whose
application was proposed to be granted. EXL Broadcasters (NIL), 485, 488;
Thomas R. McTammany and "William H. Bates, Jr., 485, 488.

Applicant for increased facilities does not have to make a showing of "com-
pelling need" in order that the community can share in the fair, efficient, and
equitable distribution of radio facilities under section 307 (b) of the Communi-
cations Act of 1934. Illinois Broadcasting Corporation, 183, 185.

Contention in petition for rehearing that a decision of the Commission
**results in a discrimination against service of rural residents in order to
furnish additional service to the residents of the city of Boston and as such
is violative of the requirements of section 303 (b) of the Communications Act,"
without merit, where the Commission found that the order complained of
results in no real or substantial displacement of the service of petitioner's
rtation and that the improvement and extension of service in the area of
applicant station will serve the public interest. Matheson Radio Co., Inc.
(TVHDH), 397, 427.

EXI.STING r*CILITIES.
,&ppileation for second coastal harbor radiotelephone station in Cleveland

area denied where second second station using same frequencies would not
increase total traffic capacity and might even, reduce channel time available
for message traffic. Racliatnarke Corporation of America, 517, 524.

FACSIMILE TRANSMISSIONS.
Applictition for special experimental authorization to rebroadcast facsimile

transmissions 'denied. Americana BroaMasting Corporation of Irentuelty
(VW), 50, 57.
FALSE STATEMENTS.

Applitation for reaessul nf breath** lieebse denied when the Commission
found that the applicant batl,Made false, representations in applications and
other documents. .1041, H. Stover, Arr., (WBAX), 41K 444.

The Commission cannot excuse or condone the miring of material rePresen-
talons in an application which are at'ikristace en* the true fasts. Matrilower
Broadcasting Corperatien, Se&

Broadcast license rev:Arai:14400one of 'false stoMements as to ISPEdieskurs
financial responsibility made Irx t applietittooraft;tiielitOnt* Ialatitan WS,41.4,
Revocation of Station Lime of, 34,--31418. ;='h
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FINANCIAL QUALIFICATIONS OF APPLICANT.
The effect which competition of the existing licensee may have on the

applicant will be considered where the applicant's financial qualification depends
on his ability to compete successfully with other licensees. Presque Isle
Broadcasting Co., 3, 8, 9.

Where the financial qualifications of an applicant depend on his ability
to compete for business with an existing licensee, the question of the effect
of competition on the applicant is an important fact to be considered by the
Commission in determining whether the applicant is financially qualified.
Telegraph Herald (KDTH) (1940), 322, 323.
FINDINGS.

There is no requirement in the Communications Act of 1934 that findings
be made on any particular issues when an application is granted after hearing.
Presque Isle Broadcasting Co., 3, 5, 6.

FIXED PUBLIC SERVICE.
Applications for modification of Fixed Public Service radiotelegraph licenses

to add a new foreign point as an authorized point of communication, denied
when it appeared that the existing cable and radiotelegraph facilities are ade-
quate to handle the existing traffic and any increase in the traffic that reason-
ably can be anticipated; when the applicant does not propose to lower the
existing rates or to offer new classes of service; when the service to be offered
would be similar to, but not superior to, the services of the existing carriers;
when it did not appear that the effect of the proposed operation would be to
improve the existing service or better meet the needs of the national defense;
when it did not appear that the proposed circuit would create new traffic,
but rather that the traffic secured by the applicant would come principally
through diversion from and at the expense of the carriers in the field; when
it appeared that there exists keen competition for the present traffic and that
the traffic and revenue available do not justify intensifying the existing com-
petitive situation ; when transit traffic to certain countries beyond the foreign
point would be handled at a loss; and, when the proposed circuit has not been
shown to be necessary to the continued existence and public service of the
applicant or its affiliated companies as competing factors in international com-
munications. Mackay Radio d Telegraph Co., Inc., 11, 24.

FOREIGN' LANGUAGE PROGRAMS.
Broadcasts of foreign language programs in communities which contain a

large number' of persons of foreign extraction, many of whom do not under-
stand the English language, are in the public interest provided the prepara-
tion and presentation of the programs is carefully supervised by the station
licensee. Voice of Brooklyn, Inc., (WLTH) ; United States Broadcasting Corpo-
ration (WARD) ; Brooklyn Broadcasting Corporation (WBBC), 230, 247, 248.

BIGI FREQUENCY (PM) BROADCASTING.
Renewal of license of two experimental high frequency broadcast stations

dented after hearing where it appeared that the licensee had not shown a
program of research and experimentation which indicated a reasonable promise
of substantial contribution to the development of high frequency broadcasting
within the purview of seetioa 4412 (a) of the Commission's Rules. Ben S.
ifeel,lasDias (W6XX64, W8ZRB),2114 214.

8 P. 0. C.
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INTERFERENCE.
Application for construction permit to change frequency and increase power

of standard broadcast station denied because there would be additional objec-
tionable interference under the North American Regional Broadcasting Agree-
ment to a class III -A Canadian broadcast station on the desired frequency.
Spokane Broadcasting Corporation (WO), 271, 272.

Application for construction permit to increase service of existing station
granted notwithstanding protest by existing station charging objectionable
interference to its service where the Commission found that such operation
would not result in any substantial loss of population to protesting station
and that if, however, the operation of the station as proposed actually does
result in an objectionable increase of interference to the protesting station,
that station may at any time submit to the Commission proof of such inter-
ference based upon competent and adequate measurements. New Jersey Broad-
casting Co. (WHOM), 154, 157.

Application for new facilities granted, even though proposed station would
be limited at night to a greater extent than Standards of Good Enginering
Practice contemplate, since station would provide service throughout entire city
and major portion of metropolitan district and would not cause objectionable
interference to existing stations. Sentinel Broadcasting Corporation, 140, 147.

Interference which would limit proposed operation to part of metropolitan
district not inconsistent with Commission's plan of allocation so as to prevent
grant of construction permit, if main purpose of applicant to serve city proper
would be accomplished, and if particular frequency would be used to better
advantage than any other frequency. Pawtucket Broadcasting Co., 120, 122, 123.

Application for new facilities granted where it is shown that no objectionable
interference would result from the simultaneous operation of the proposed
station and any existing station in the United States or with radiobroadeast
facilities requested in any pending application. Worcester Broadcasting Cor-
poration, 316, 319.

Interference which may be expected within the 0.5 millivolt -per -meter daytime
contour of an existing class IV station from the operation of a proposed class IV
station on the same frequency will not preclude the grant of an application for
construction permit to erect such proposed station where the grant would result
in the loss of population to the existing station in an interference area of about
20,000 as compared with an increase to a service of more than 140,000 popula-
tion, resulting from the grant. WOOL, Inc., 39, 178.

No objectionable interference will result within the 0.5 millivolt -per -meter con-
tours of either of two stations, one located at San Francisco, Calif., the other at
Marysville, Calif., 110 miles distant, both operating on the frequency 1420 kilo-
cycles with: 250 watts power at night where the conductivity of the terrain
between the two places was found to be less then 1.35 x 10- fru. Marysville -
Yuba City Broadcasters, Ino., 83, $5.

Calculations made in accordance with the Standards of Good Engineering
Practice which indicate that operation as proposed by an application for modifi-
cation of license would not cause an increase in objectionable interference within
existing good service areas of any other station accepted as against inaccurate
measurements improperly taken which indicated a contrary result. Bait River
Valley Broadcasting Co., Inc., 26, 32.

Public interest, convenience, and necessity would be served in granting appli-
cation to construct coastal harbor radiotelephone station at Cape Girardeau, Mo.,

8 IP. (.1. C.
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INTERFERENCE-Continued.
only on condition teat operation thereof not cause interference to intership
service or to service of any other coastal harbor station operating on the same
frequency. Eddie Erlbacher, 92, 95.

Since Great Lakes region is recognized by Commission rules to constitute
common interference area with respect to operation of coastal harbor stations, it
is necessary that stations which Commission licenses shall coordinate their
operations to reduce interference to a minimum. Thorne Donnelley, 529, 534;
Radiomarine Corporation of America, 517, 524.

Suggestion in petition for rehearing that "some possibility exists that an
effective solution might be found from an engineering standpoint so that all

* * applicants might operate in such manner as to give each other mutual
protection and still accomplish the objectives of their respective applications"
unaccompanied by any kind of facts and without specific proposal as to how the
suggestion might be accomplished, without merit since the Commission is unable
thereby to determine that such plan is feasible. Pittsburgh Radio Supply House
(WH.IB), 129, 130.

Application for construction permit to erect directional antenna for nighttime
use and to increase hours of operation from daytime only to unlimited time,
granted when Commission found that the proposed operation would not result in
objectionable interference to the services of any existing station. Monocacy
Broadcasting Co., 180, 182.

Application for construction permit to increase power and hours of operation
granted, when It was found that operating as proposed, no interference would
be caused to the primary service of any station and any interference which such
operation may reasonably be expected to cause to a clear channel station in
Denver, Colo., will be limited to interference with intermittent reception upon
receivers located in the eastern part of the United States, remote from the clear
channel station. Matheson Radio Co., Inc. (WILOH), 397, 400.

Application for new broadcast facilities granted when the Commission found
that the proposed operation would not result in objectionable Interference to the
services of any existing or proposed station. Stephenson, Edge and Korsmeper,
497, 1501; Enrique Abarca Sanfells, 489, 494; Tri-City Broadcasting Co., 495, 496.

Application for new station granted even though the operation thereof would
cause objectionable interference to an existing station when it was found that
the listeners residing within the service area of the existing station, who would
be affected by Interference already have service available from several other
stations, while those residing in the city where the new station is to operate
were without local service. Radio Voice of Spring72eld, Inc., 102, 104.

Under rules of the Commission, Great Lakes constitute common interference
area and hence operation of coastal harbor stations there must be coordinated
to avoid interference. Michigan Belt Telephone Co., 536, 537.

Under the Commission's Standards, interference in the intermittent service
area of a class XV station caused by the operation of a proposed station will
not preclude the operation of such proposed station where it appears that 90 per-
cent of the population to which petitioner's station renders such intermittent
Service already receives primary service from other stations rendering the same
general program service. WOOL, Inc., 39, 41, 44.

Unsupported allegations of interference in a petition for rehearing with ref.
ernce to the application granted by the Commission to which petitioner objects
held insufficient to overcome the sworn statements to the contrary in the appli-
cation. C. T. Skerer Co., Inc., 381, 386.

8 F. C. C.
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cTERFERENCE--Continued.
Where four applicants for radiotelephone aircraft control stations in a cer-

ain area could not satisfactorily use the one common frequency sought because
f probable objectionable interference, their applications were granted and two
requencies assigned when it was shown cooperative arrangements would be
nade for use of the two frequencies. Santa Monica Municipal Airport; City of
Gos Angeles; United Airports Co. of California, Ltd.; City of Long Beach, 112.

Where it appeared from the measurements, maps, and data accompanying
an application for a new radio station that the 0.5 millivolt -per -meter contour of
:he proposed Watertown station in the direction of Rochester, New York, ex-
tended over a distance of 20 miles, and predictions made by applicant's engineer
upon the basis of the Commission's map of ground conductivities and in accord-
ance with the Standards of Good Engineering Practice indicated that the 0.025
millivolt -per -meter contour of the proposed Watertown station would extend a
distance of 79 miles in the direction of Rochester and the sum of these distances
equalled 99 miles, and the actual distance between the transmitter sites of the
two stations was 103 miles, objectionable interference would not be expected
to result to the Rochester station from the operation of the Watertown station
as proposed. Watertown Broadcasting Corporation, 190.

Application by a class IV local station for a construction permit to operate on
a class III-B regional frequency denied, where the proposed nighttime service
area would be limited to the 6.8 millivolt -per -meter contour and an increase in
service to only 2,484 additional persons would result. American Broadcasting
Corporation of Kentucky (WLAP), 75, 77.

The granting of an application for operation on a class IV frequency will not
be denied where such operation results in interference in the Intermittent service
area of an existing station in the absence of a showing that 90 percent of the
population receiving such intermittent service does not receive primary service
from any other station rendering the same general program service. WOOL,
Inc., 39, 173.

INTERNATIONAL BROADCAST STATION.
Application for construction permit for new international broadcast station

granted for different frequency than requested. Columbia Broadcasting Sys-
tem, Inc., 320, 321.

INTERNATIONAL TELEGRAPH REGULATIONS.
Neither United States Government nor carriers in United States are required

to adhere to classifications and rates prescribed in International Telegraph
Regulations. Telegraph Division Order No. 10 (Urgent Rate CUM,!ca-
tion), 502, 506.

INTERVENTION.
A "proceeding" In which a person has been permitted to intervene is terminated

upon the Ming of an amendment requesting a different frequency from that
stated in the application. intervention ends upon the termination of the "pro-
ceeding" in which intervention was allowed. Huntsville Times Co., Inc., 187, 188.

Intervener in a proceeding terminated by amendment of application is not
party to proceeding on amended application and a formal order vacating the
order of intervention in original proceeding is not required. EfUnt917146 Times
Co., Inc,, 187, 188.

8 P. 0. O.



Index Digest 615

1NTERVENTION-Continued.
Petition for intervention denied where petition did not comply with section

1.102 of the Commission's Rules and Regulations requiring a petitioner to state
the facts upon which the petitioner bases his claim that his intervention will be
in the public interest. Matheson Radio Co., Inc. (TVHDH), 897, 413.

JURISDICTION.
Rates covering interstate telephone messages between zones in exchange area

are not within exception contained in section 221(b), are under jurisdiction of
this Commission, and hence should be included in tariffs filed with this Commis-
sion. Southwestern Bell Telephone Co., 544, 547, 548.

Since International Telegraph Regulations are not binding on United States
carriers or United States Government, they offer no obstacle to prescription by
Commission of different ratio of telegraph rates, urgent to ordinary, than that
set forth in those regulations. Telegraph Division Order No. .12 (Urgent Rate
Classification), 502, 506.

MANAGEMENT CONTRACTS.
See also Communication,s Act of 1934, section 810 (b).
Application for renewal of four broadcast licenses granted upon petition to

reconsider and grant without hearing when it appeared that although for the
past 73/2 years the stations had been operated under management contracts
violative of section 810 (b) of the Communications Act, the contracts had since
been abrogated and the licensee was again exercising proper control over the
stations. 'Westinghouse Electric & Manufacturing Co. (WBZ, WBZA,
KDKA), 195, 196.

Applications for renewal of license, assignment of license, and increased power
granted after hearing where it appeared that licensee had mismanaged station
and had entered into management contract bordering on violation of section
310 (b) of the act to obtain additional capital to offset financial losses, but
where it also appeared that the proposed transferee was financially qualified
and the grant of increased power would provide greater advertising revenue.
Lee E. Mudgett (KRE0), 215, 227.
MARINE OPERATIONS.

Application for authority to construct coastal harbor radiotelephone station
granted where it was shown proposed service would be particularly beneficial to
marine operations in area in cases of breakdown, stranding of boats occasioned
by shifting of channels or fall of river, and emergencies connected with shipping
on river. Eddie Ertbaoher, 92, 93.

MODIFICATION OW BROA.DCAST STATION LICENSE.
Application for Modification of license providing for operation on the fre-

quency 1390 kilocycles to permit operation on the frequency 550 kilocycles
granted, where increase in listener coverage, without objectionable interference
with other Stations on the frequency resulted, Salt River Valley Broadcasting
Co., 26, 29.

The grant of an APplication, the effect of which may be a restriction of the
service area of an existing licensee, does not constitute a modification or partial
revocation of the license WOOL, Ina, 39, 42, 48,1'73.

Amendment of Commission's Rule 326 which took the frequency 850 kilo-
cycles from the group formerly assigned to class I -A station" and put it in the
group assigned to class I -B stations does not constitute a modification of license
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MODIFICATION OF BROADCAST STATION LICENSE-Continued.
of class I-A stations assigned to the frequency within the meaning of section
303 (f) of the Communications Act of 1934. Matheson Radio Co., Inc.
(WHDH) , 397, 422.

Application for modification of license granted where it appeared that opera-
tion as proposed would result in the extension of primary service to the appli-
cant station at night to a population of about 455 persons and in the daytime,
about 7,303 persons and a loss of population to about 5,403 persons in the second-
ary area of an existing station but most of the secondary population which
would be lost to petitioner's station is able to receive the same network programs
from two other stations. Amarillo Broadcasting Corporation (EFDA), 252, 255.

Grant which curtails part of area to which existing station now renders pri-
mary service does not constitute a modification of license of existing station
within the meaning of section 308 (f) of the Communications Act of 1934 since
neither the act nor station's license confers upon station any right to serve a
particular number of listeners within a specified geographical area. WOOL,
Inc., 39, 42.

MODIFICATION OF RADIOTELEGRAPH LICENSES.
See Fixed Public Service.

MULTIPLE OWNERSHIP.
The Commission in granting an application for renewal of license considered

the contention that the applicant was the licensee of two regional stations, but
in view of the Commission's investigation into chain broadcasting did not single
out the instant case for discussion. The grant of the application was stated to
be without consideration of the question of dual ownership. The Yankee Net-
work, Inc., 333, 341.

When it appeared that applicant was publisher of only newspaper in com-
munity and licensee of part-time local and regional stations, application for
construction permit to change regional station to full-time operation was
granted, on condition that applicant divest itself of all interest in the local
station. The South. Bend Tribune, 387, 388.

Where change in operating assignment would extend overlapping of service
areas of three stations under common control, Commission will consider this fact
in determining public interest. Pittsburgh Radio Supply House (WHJB), 129,
132.

NEED FOR BROADCAST SERVICE.
Application for new facilities granted when a need for same was shown to

exist. Neptune Broadcasting Corporation, 96, 98.
Application for new facilities granted when it was shown that two of three

existing stations in city broadcast network programs, particularly during
evening hours, indicating that additional broadcast facilities for programs of
local interest would fill a need. Sentinel Broadeasting Corporation, 140, 146.

Finding of a definite need not required to support grant of application for
new facilities. Sentinel Broadcasting Corporation, 140, 147.

Application for increased facilities granted as serving public interest, con-
venience and necessity, when it was shown that operating as proposed, applicant
would render primary nighttime service throughout the city and rural areas
contiguous thereto, whereas previously', the only primary Service available
was during daytinv. Hommel/ Broadcasting Co., 180,182,
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NEED FOR RADIOTELEPHONE SERVICE.
Application for coastal harbor radiotelephone station at Manistee, Mich.,

denied where only very meager evidence was introduced in support of the need
for such a station and such evidence was admitted by the applicant to be
inconclusive. Thorne Donnelley, 529, 534.

Applications for authority to construct coastal harbor radiotelephone stations
at Port Huron and Detroit, Mich., granted when there was shown to be a need
for the service proposed. Michigan Bell Telephone Co., 536, 539.

Applications for authority to use certain additional frequencies at coastal
harbor radiotelephone stations at Lake Bluff, Ill., and Mackinac Island or
Rogers City, Mich., granted when it was shown such frequencies were needed
in order that the stations might render satisfactory coastal harbor communi-
cation in areas which they served. Thorne Donnelley, 529, 535.

Applications for radiotelephone aircraft control stations granted where it
was shown existing light gun control system was inadequate, traffic was
increasing and accidents might have been avoided through use of radio control.
Santa Monica Municipal Airport; City of Los Angeles; United Airports Co. of
California, Ltd.; City of Long Beach., 112.

No showing of public need for second coastal harbor radiotelephone station
at West Dover, Ohio. Public need found for coastal harbor radiotelephone
service at Buffalo, New York, Radiomarine Corporation of America, 517, 524.

Public need found for (1) adding radiotelephone frequencies 4282.5, 6470,
and 8585 kilocycles at coastal harbor station at Lorain, Ohio, (2) adding
radiotelephone frequency 4282.5 kilocycles at coastal harbor station at Port
Washington, Wis., and (3) adding radiotelephone frequency 4282.5 kilocycles
at coastal harbor station at Duluth, Minn.; such additional facilities needed
(1) to relieve congestion on other frequencies, and (2) to increase service
areas. The Lorain County Radio Corporation, 525, 028.

Maintenance of 2 to 1 ratio of charges in telegraph field for urgent messages
and ordinary messages found to have prevented use of urgent service by
certain persons who had need for service. Telegraph Division Order No. 10
(Urgent Rate ClassifiOation), 502, 512.

Showing that proposed coastal harbor radiotelephone stations would be used
to promote sale of vessel equipment manufactured by applicant is not valid
proof of need for service. Radimarine Corporation of America, 517, 524.

NEED FOR TELEGRAPH FACILITIES.
Applications for modification of licenses to permit the applicant to establish

a direct radiotelegraph circuit between the United States and a foreign coun-
try denied, when it appeared, inter 04 that the amount of telegraph traffic
between the two countries has been decreasing consistently; that the existing
facilities are ample to handle adequately the traffic available and any increase in
that traffic that reasonably can, be anticipated, even under the stress of abnormal
conditions; that the effect of the proposed operation would not be to improve
service, reduce rates, create traffic,- Or enhance the national defense ; and, when
It did not appear that any substantial increase in traffic may be anticipated.
Mackay Radio d Tetegraph Co., Inc., 11, 24.

NEW USE OF FREQUENCY.
Change In assignment of fregnerszt 850 kilocycles from I-A stations to I-B

stations does not constitute a OW nee Qf the frequency 850 kilocycles since
that frequency continues to benseigned to the same kind of service, i. e. stand -
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NEW USE OF FREQUENCY-Continued.
and broadcast, and no change will result in the real nature or purpose of the
use of this frequency within the standard broadcast band. Matheson Radio
Co., Inc. (WHDH), 397, 423.

NEWSPAPER INTERESTS.
Commission found that it would not be in the public interest to grant au-

thority which would permit operation of two stations in the same community
at the same time by the sole newspaper interests in the community. Appli-
cation for increased facilities to regional station granted, on condition that
applicant divest itself of all interest in the local station. The South Bend.
Tribune, 387, 388.

Where two conflicting applications for operation on the same frequency in
the same locality were presented, license was granted to one group of appli-
cants, of whom one member was the owner of the local newspaper having the
Associated Press and United Press news services which would be made availa-
ble to the station. William C. Barnes and Jonas Weiland, trading as Martins-
ville Broadcasting Co, 46, 49.

NORTH AMERICAN REGIONAL BROADCASTING AGREEMENT.
Application for construction permit to change frequency and increase power

of standard broadcast station denied because there would be additional ob-
jectionable interference under the North American Regional Broadcasting
Agreement to a class Canadian broadcast station on the desired fre-
quency. Spokane Broadcasting Corporation (KFIO), 271, 272.

NARBA recognizes rights only in signatory governments and does not create
in any licensee any vested rights in frequencies or service areas; nor does the
treaty prohibit the Commission from considering applications for broadcast
facilities in accordance with the statutory standard of public interest, con-
venience, and necessity. Matheson Radio Co., Inc. (WIIDII), 397, 422.

Nothing in NARBA gives a licensee any right to be beard prior to the pro-
mulgation of the amendment to section 3.25 of the Commission's Rules and
Regulations. Matheson Radio Co., Inc. ("WHIM), 397, 422.

NOTICE AND HEARING.
Under section 309 (a) of the Communications Act of 3,984, the Commission

its required to grant an application if upon an examination thereof it can find
that pie interest will be served. Where the Commission granted two appli-
eatiOnekurider tieiLion 809 (AY 'without hearing, neither was entitled to notice
and hearing with regard' tett* Other. B. D. Rivers, 79, 82.

Granting one application without bearing does not constitute denial of con-
flicting- application whiels *snot see* 'Open. Bitch application cannot be de -
pled 'until the applicant has two an'Opportstinity at a hearing to show why
the grant Of its applieatioterather than the Other tenfileting application would
better serve public intereSt;,"tenveffience nectissity, or would produce a
fairer, more efficient and ,re' e- distribetibri Cstradio facilities within
the meaning of section 307 (b) et the ications Act of 1364. WAIL
Inc. (WSAZ), 303, 809.

Section 309 (a) of the Communications Act of 1934 does net moire notice and
an opportunity to be heard to otherabefore awe Ocatmission may grant an aPPli-
cation for construction permit. 4If the ,S.".fotasnisssion can determine after an
examination of an application and alf other **ant dens that a grant thereat
would serve public interest, convenience, nminecessity, it is its duty under the
act to grant the application. * * s." WOOL, Inc., 89, 42.
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OPERATING EXPENSES.
While it is apparent that additional operating expenses are incurred by tele-

graph carriers for handling urgent traffic, it is difficult to determine with any
reasonable degree of accuracy the amount of such operating costs. Telegraph.
Division Order No. 12 (Urgent Rate Classification), 502.
"OTHER COMPANY DEFENSE."

When the "other company defense" is based upon an effective tariff regu-
lation, it must be uniformly applied. Licht d Kaplan v. Postal Telegraph -Cable
Co., 369, 374.

PAYMENT FOR TELEGRAPH SERVICE.
Proposed practice under telegraph tariff regulation of issuing stamps to be

used in payment for telegraph service found not to be unreasonable, unreason-
ably discriminatory, preferential, prejudicial, or otherwise unlawful. The Use
of Stamps in Payment for Western Union. Telegraph. Service, 204, 206.

PETITION FOR RECONSIDERATION.
Petition for reconsideration denied where petitioner alleges it "desires an

opportunity to take measurements" but submitted no reason why in the 8 months
during which the application against which its petition is directed was pending
and for 20 days after the grant thereof, petitioner could not have taken measure-
ments, and where it appeared from the maps, data, and other information ac-
companying the application for construction permit that no interference would
result from the operation of the new station as proposed to the operation of
petitioner's station, and that the new station would be able to render service to
a substantial population and area which had not theretofore received primary
service from any station. Watertown Broadcasting Corporation, 190, 193.

PETITION FOR REHEARING OR RECONSIDERATION.
Petition filed by existing licensee on the frequency 1200 kilocycles, for rehear-

ing of grant without hearing of application for operation on the same frequency
denied, where the operation as proposed would enable an increase of 146,400
persons in the interference -free primary service areas of applicant and two
other stations, while causing a loss of 20,800 persons receiving primary service
of petttioner, without a loss of listeners in the metropolitan area which petitioner
serves. WCOL, Inc., 89, 44.

Petition for rehearing based solely upon the ground of the apprehension of
the petitioning licensees that the Commission action of which they complain
will establish a precedent for future action of the Commission with respect to
clear channels dismissed on the ground that such an interest does not "entitle
any of the petitioning licensees to standing as a party aggrieved or whose in-
terests are adversely affected thereby within the meaning of section 405 of the
Communications Act of 1984." MatheSon Radio Co., Inc. (WRDH), 397, 430.

Petition for rehearing based upon contention that it was error for the Com-
mission to amend section 8.25 of its rules without first affording petitioner
notice and an opportunity to be heard thereon, pursuant to section 303 (f) of
the Communications Act of 1934 denied on the ground that section 303 (f) of
the act requires a notice and hearing only when changes are made in the fre-
quenctr, authorised power, or titles of operation of any radio station's license
and the amendment SO section Z. Or the rules of which petitioner complains
did bcc mOditr petitiones license within the meaning of section 303 (f) of the
aet. hiatieiton Rulydo 00., ( VEDA"), 897, 421.
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PETITION FOR REHEARING OR RECONSIDERATION-Continued.
Petition for rehearing based upon contention that the Commission had no

power to grant application without first affording petitioner notice and an
opportunity to be heard denied upon ground that section 809 (a) of the Com-
munications Act of 1934 requires that the Commission grant applications with-
out hearing if upon examination thereof, it "shall determine that public inter-
est, convenience, and necessity would be served by the granting thereof' but
in the event the Commission, upon examination of any such application does
not reach such decision with respect thereto, this section of the Act requires
that the Commission shall notify the applicant thereof, fix and give notice
of a time and place of hearing thereon, and shall afford such applicant an
opportunity to be heard; no such right to notice and hearing having been con-
ferred upon any person other than the applicant and no duty resting upon
the Commission to afford any person other than the applicant an opportunity
to be heard. Matheson Radio, Inc. (WHIM), 397, 418-421.

Petition for rehearing based upon claims that the proposal of the applicant
for modification of construction permit may render the nighttime operation
of petitioner's station impractical from an allocation and economic standpoint
and thus substantially lower the value and future earnings of petitioner's sta-
tion denied "since financial injury which petitioner may suffer as a result of
the Commission's grant of the application in question is not in and of itself
an element which we must weigh apart from a consideration of public inter-
est and necessity. Federal Communications Commission v. Sanders Bros. Radio
Station, 309 U. S. 470." Evening NewsAssociation (WWJ), 552, 555.

Petition for rehearing by an existing station directed against grant of an
application for construction permit on the ground that operation of proposed
station will restrict service area of petitioner's station so that a substantial
number of persons who receive no other nighttime primary broadcast service
will be prevented from receiving petitioner's service, granted where it appeared
that the limitation to the existing station from operation of proposed station
is unnecessary for the reason that the applicant could install a directional
antenna which would give petitioner adequate protection and where petitioner
attached to its petition an affidavit from a qualified radio engineer giving facts
and data specifying the type of directional antenna design which, if employed,
would produce the results for which it contended. WSAZ, Inc. (IV SAZ), 803, 314.

Petition for rehearing denied where Commission examined all of the allega-
tions of the petition and found they set forth no new or additional facts or
circumstances not already known to and considered by the Commission and
that the petition does net show wherein the action of which it complains is
illegal or presents any valid' objections which would require the Commission
to set aside such action. Pittsburgh. Radio Supply House ("WWII), 134, 139. See
also Conflicting Applications for Broadcast Facilities; Multiple Ownership.

Petition for rehearing denied where contention that petitioner who is a broad-
cast station licensee is entitled to be protected from free competition was found
to be without merit and other allegations were already considered by the Com-
mission in a previous petition and found without substance. Telegraph Herald
(EDTH), 822, 324.

Petition for rehearing denied where the Commission is satisfied that no
objectionable Interference will result to the service of petitiener's, statiou from
the operation of another station as proposed under a grant w14 qt bearing to
which the petition for rehearing is directed. Marysville -Yuba aitv broad-
casters, Inc., 83, 85.
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PETITION FOR REHEARING OR RECONSIDERATION-Continued.
Petition for rehearing denied where the record indicates that the evidence

supported the Commission's findings that a grant of the application would not
result in interference to the primary reception of petitioner's station and that
such inerference as might reasonably be expected to result from a grant of the
application of which petitioner complains would occur in its secondary area
and would be limited to receivers in the eastern half of the United States,
remote from petitioner's station transmitter ; that such secondary service as
petitioner's station could render in this area would be of uncertain character
because of its dependence upon characteristics of the individual receiver, the
signal intensity and the signal to interference ratio involved in each individual
case ; that a grant of the application against which the petition is directed would
enable the station to render an improved and extended primary service to a
metropolitan area and would permit a more efficient use of the fre-
quency 850 kilocycles than was theretofore possible. Matheson Radio Co., Inc.
(WHDH), 397, 414.

Petition for rehearing denied where it appeared that the operation of the
station as proposed by the grant against which the petition is directed would
result in an improved service to all persons within the present service area of
the station and would substantially increase the area and population that
station could serve and where it appeared that the grant would not result in any
substantial loss of population then served by petitioner's station. New Jersey
Broadcasting Corporation (WHOM), 154, 157.

Petition for rehearing denied where it set forth no valid objections which
would require the Commission to set aside a grant of the application to which
the petition was directed. WSAZ, Inc. (WSAZ), 303, 312.

Petition for rehearing denied where there was no allegation that petitioner
would be aggrieved or adversely affected by the grant of the application of which
it complains, but sought a denial of that application on the ground that there
was no need for two local stations in the same town; that the service of the
proposed station would duplicate to a large extent the program service then being
rendered by petitioner's station ; that the Commission did not make a ending
as to the financial qualifications of the applicant; and that the record did not
support a finding that the applicant was financially qualified; and the Commis-
sion found petitioner's contentions without merit. Neptune Broadcasting Cor-
poration, 96, 99.

Petition for rehearing directed against action of the Commission granting
an application for modification of construction permit based upon the same
allegations as were made in previous petitions directed against Commission's
original grant for construction permit and license following construction permit
'Which have already been passed upon and rejected, denied. Telegraph Herald
(RDTH) (1941), 889, 894.

Petition for rehearing directed against grant of application for construction
permit to use the same frequency as that used by petitioner's station on the
ground that the proposed station would cause objectionable interference to peti-
tioner's station thereby depriving a large population and area of its programs,
denied where, upon a comparison of the benefits and detriments sustained in the
respective communities of both stations, it appeared that public interest, con-
venience, and necessity would be served by the grant of which petitioner com-
plains, and where petitioner raises no valid objections which would require the
Commission to set aside its grant. WOOL, Inv., 89, 45.
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PETITION FOR REHEARING OR RECONSIDERATION-Continued.
Petition for rehearing directed against the action of the Commission granting

petitioner's application in part so as to operate daytime only instead of full
time as proposed denied where petitioner elected under section 1.381 to accept
the partial grant without a hearing and did not, within 20 days from the date
of the grant, file with the Commission a written request for a hearing with regard
to the part not granted. Herald Publishing Co., Inc., 176, 178.

Petition for rehearing directed against the grant of a license following con-
struction permit upon the same basis as its former petition which was directed
against the grant of the original construction permit denied where petitioner
has not brought to the Commission's attention any cause or circumstances
arising since the original grant which would make the operation of such station
against the public interest, convenience, and necessity. WCOL, Inc., 173, 175.

Petition for rehearing directed against the grant without hearing of an
application for modification of license requesting the use of the frequency
830 kilocycles on the ground that such grant is erroneous as a matter of law
because petitioner had pending an application for the use of that frequency
filed prior to the application granted and that both applications raised a
statutory question concerning public interest, convenience, and necessity "which
can only be determined by simultaneous and comparative consideration" denied
on the ground that neither section 309 (a) of the Communications Act nor
any other section of the law requires the Commission to withhold action
on an application which it has found will serve the public interest in order
to consider such application on a comparative basis with some other application
upon which the Commission is not ready to take final action. Before petitioner's
application can be denied, it must be afforded an opportunity to be heard on
any grounds which the Commission may have for denying the application and
If the only basis for denying petitioner's application is the superiority of
the service rendered or proposed by the other applicant, petitioner will have
ample opportunity to show that its operation, as proposed, will better serve
the public interest than will the operation of the other applicant as authorized
by the grant. Such grant does not preclude the Commission at a later date
from taking any action which it may find will serve the public interest. Evan-
gelical Lutheran Synod of Missouri, Ohio, and Other States (KFUO), 118, 119.

Petition for rehearing filed by one of two mutually exclusive applicants
whose application was designated for hearing directed against the action of the
Commission granting the other application denied where allegations of petition
are unsupported by any facts from which the Commission could find that ft
was wrong upon a comparison of the two applications in finding one preferable
to, the, other. C. T. ,Sharer Co., 381, 885.

Petition for rehearing filed by one whose application is pending or the ground
that the application granted by the Commission against which the petition
is directed will desaltlsri Objectionabie interference to the operation of petitioner's
station as proposed by its pendh3g application, and requesting that the Com-
mission revise its grant so at to require the applicant to change its directional
antenna pattern and site, without indicating what changes should be made
or whether a specific site is available "denied op the grounds: (1) that before
petitioner's application can be denied, it mast be afforded a hearing, at which
time petitioner will bare an opportunity to show that a grant of its application
so as to operate with an RS of 4 rartra will better serve the public interest,
convenience and necessity thee the operation of the station whose grant
it protests; that if petitioner can make such a showing the Commission will
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PETITION FOR REHEARING OR RECONSIDERATION-Continued.
not be precluded from granting petitioner's proposal even though to do so
would require another station to make changes in its antenna system, find a new
site for its transmitter, or both ; and (2) that the Commission has no basis
for determining either the feasibility of petitioner's proposal or the verity of
its conclusions. Matheson Radio Co., Inc. (WHDH), 397, 428.

Petition for rehearing filed by the existing station protesting grant of appli-
cation for new broadcast station in the same town where petitioner's station
is located based solely upon allegation of economic injury to petitioner denied
on the ground that a licensee is not entitled to be protected from competition
and the Commission is under no duty to make findings on the effect of such
competition upon a licensee where it appeared that the new station was
financially qualified to erect and operate the proposed station in the public
interest. Presque Isle Broadcasting Co., 3, 9.

Petition for rehearing filed by WABI of a grant without hearing to WGAN
denied, where the operation by WGAN as proposed would result in an increase
of about 197,418 daytime listeners and about 115,796 nighttime listeners, while
the grant of the WABI application would result in an increase of daytime
service to about 84,417 listeners and of nighttime service to approximately 19,774
persons. Portland Broadcasting System, Inc. (WGAN), 257, 260.

Petition for rehearing filed by William H. Rines, for rehearing of grant with-
out hearing to WGAN denied where the data discloses that the coverage of
WGAN would be more adequate than that of the station proposed by Hines, that
the grant of the Hines application would result in objectionable interference to
aaother station, that the equipment proposed by Rines does not meet the tech-
nical requirements prescribed by the Commission, and that WGAN is better
qualified and has more experience. Portland Broadcasting System, Inc.
(WGAN), 257, 263.

Petition for rehearing of existing licensee based on the claim that the Com-
mission failed to consider the effect of the proposed competition from the grant
of facilities in the same community to the applicant denied where the applicant
showed it was financially qualified and nothing appeared in the record to support
a finding that a grant of the application will result in depriving the listening
public of any service which it now receives. Presque Isle Broadcasting Co., 3, 10.

Petition for rehearing or reconsideration urging as ground for relief that
certain changes in the transmitter sites and directional antenna patterns of two
stations operating as proposed ley the grants against which the petition is
directed will enable petitioner's proposed station to render satisfactory night-
time service without increasing interference to other stations operating on the
same frequency and without reducing the total number of listeners in the night-
time service areas of the two stations denied where these contentions are simply
unsupported statements of general conclusions and do not indicate what changes
in the directional patterns will produce such results or what specific sites should
te selected or whether such sites are available to the stations since in the
absence of atky specific proposals the Commission has no basis for determining
either the feasibility of petitioner's proposal or the accuracy of its conclusions.
Herald Pubtf47144# go., /no., 176, 178.

"Protest aM request for bearing" which is, in effect a petition for reconsid-
orattlunifitett hyga .stall directed against the grant of an application
fior'4140SAV *station fie* .the Us of the same frequency as that assigned to the
ointbilbSgmotion the ground that operation as proposed by the grant will
result in .ebleetionable interference to petitioner denied where it appeared that
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PETITION FOR REHLARING OR RECONSIDERATION-Continued.
grant 'without hearing of application of petitioner for increased power more
than offset interference it would have received from operation of new station as
proposed by grant to which the protest was directed and clearly granting of both
applications would result in increased service to areas and populations served
by them without depriving any listener of the service of any existing station.
E. D. Rivers, 79, 81.

Petition for rehearing filed by licensee directed against grant of application
for modification of license for change in frequency on the ground of interference
to petitioner denied where, upon comparison of benefits and detriments resulting
from grant, Commission found public interest, convenience and necessity would
be served by the grant. Amarillo Broadcasting Corporation (KFDA), 252, 256.

Petition requesting reconsideration and rehearing of the action of the Com-
mission denying an application on the ground that no "compelling need" for the
service was shown to exist granted on the ground that section 307 (b) of the
Communications Act of 1934 does not require a showing of "compelling need" in
order that a community can share in the fair, efficient, and equitable distribu-
tion of radio facilities. Illinois Broadcasting Corporation, 183, 184.

Petition filed by transferor, licensee of broadcast station, to reconsider action
cf Commission giving consent to a transfer of control of station license dis-
missed where neither the Communications Act of 1934, as amended, nor any rule
or regulation promulgated by the Commission pursuant to the act, either ex-
pressly or by implication malfes provision for the filing by the applicant of a
petition for reconsideration or rehearing following a grant as filed of his own
application, Donald J. Flamm, 325, 326.

POINTS OF COMMUNICATION.
See Fixed Public Service.

POLICY OF COMMISSION.
Change in assignment of frequency from class I -A to class I -B stations no

change in policy of Commission but merely effects a minor shift in one frequency
within the established policy. Matheson Radio Co., Inc. (WHDR), 397, 425.

Classification of stations under the rules as "class I," "class II," "class III -A,"
"class III -B," and "class IV" is matter merely of administrative convenience and
is not a source of any right in licensees or applicants. Miami Broadcasting Co.
(WQAM), 376; Beaumont Broadcasting Corporation, (KFDM), 378.

POSTAL TELEGRAPH -CABLE COMPANY (LAND LINE SYSTEM).
Regulations contained in tariff schedules filed with the Commission for the

Postal Telegraph -Cable Co. (land line system) apply to and govern all the cam -
panics embraced in the Postal system. Deviation therefrom by the Postal system
or any. the companies embraced therein is unlawful. Licht cf Kaplan v. Postal
Tetegrapkflatble 389, 378.

PRACTICE AND PROCEDURE.
For reference to particular rules,' see Rules and Regulations, Table of Cases,

Statutes, and other authoritiet Cited, tr., XL

PRE1F33/RENC1318.

Proposed practice cinder telegraplx tariff rag/dation of issuing stamps to be
used in payment for telegraph, =s tioutwe not to be preferential. Me Use Of
Stamps in Payment for Weeternt,Uoimilegograph. ice, 204, 200,,
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PROGRAM PLANS.
Application for new broadcast station (requesting facilities of existing station)

denied when applicant failed to advise the Commission of its proposed program
service in such a manner that a comparison might be made between such service
and that which the applicant sought to supplant. Bellingham, Broadcasting
Co., 159, 171.

While applicant previously conducted its station in such a manner as to
encourage strife and discord in the community, the discontinuance of these ques-
tionable practices was considered by the Commission in granting the application
for renewal of license. KVOS, Inc., 159, 172.

Application for renewal of broadcast station license granted after hearing where
it appeared that the licensee contrary to the intentions expressed in its original
application and the hearing thereon to present a diversified program service
including a number of educational and live talent programs, had since the station's
inception limited its program service to recorded music and commercial announce-
ments, but where it also appeared that the licensee was presently making a genuine
effort to improve and diversify its program service by reducing the time devoted
to recordings and increasing the time devoted to broadcasts of news, religion,
civic organizations, and live talent. Cannon System, Ltd. (KIEV), 207.
PROPOSED FINDINGS OF FACT AND CONCLUSIONS.

Where an applicant for a developmental broadcast station has failed to file
proposed findings after hearing, and, under section 1.231 (d) of the rules is thereby
deemed to have waived any right to participate further in the proceeding, the
issuance of proposed findings in the case by the Commission would serve no useful
purpose and a decision and order should be issued in lieu thereof. World Peace
Foundation (Abraham Binnetoig, Jr.), 289.
PUBLIC INTEREST, CONVENIENCE, AND NECESSITY.

Common carriers.-Applications for authority to construct a coastal harbor
radiotelephone station at Houghton, Mich., and to use certain additional fre-
quencies at coastal harbor radiotelephone stations at Lake Bluff, Ill., and
Mackinac Island or Rogers City, Mich., granted when it was shown that public
interest, convenience, and necessity would be served by the granting thereof.
Applications for coastal harbor radiotelephone stations at Marine City and
Manistee, Mich., denied when it was not shown that public interest, con-
venience, and necessity would be served by the granting thereof. Thorne
Donnelley, 529, 534.

Applications for authority to construct coastal harbor radiotelephone sta-
tions at Port Huron and Detroit, Mich., granted where it was shown that public
interest, convenience, and necessity would be served by the granting thereof.
Michigan Bell Telephone Co., 536, 539.

In considering the possible advantages of a new direct radiotelegraph circuit
as opposed to existing indireet cable circuits, it must be borne in mind that
the growth of both cable and radio has been such that there are in existence
many circuits which are indirect in either service or communication, or both.
Cost factors and the efficient utilization of existing plant require consideration
in the regulation of communications systems serving the public, particularly
in view of the duty of the Commission to maintain reasonable rates. Further-
more, insofar as eeonthinfa stability permits, both cable and radio are desirable
for the maintenance of continuous and reliable service between the United
States and foreign countries, both media of communication having certain
definite physical advantages 'and disadvantages. Mackay Radio & Telegraph, Co.,

II, 15.
8 P. C. C.
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PUBLIC INTEREST, CONVENIENCE, AND NECESSITY-Continued.
Public interest, convenience, and necessity would be served by granting appli-

cation to establish coastal harbor radiotelephone station at Buffalo, N. Y.
Radiomarine Corporation of America, 517, 524.

Public interest, convenience, and necessity would be served by granting appli-
cations (1) of coastal harbor station at Lorain, Ohio, to add frequencies
4282.5, 6470, and 8585 kilocycles, (2) of coastal harbor station at Port Wash-
ington, Wis., to add frequency 4282.5 kilocycles, and (3) of coastal harbor
station at Duluth, Minn., to add frequency 4282.5 kilocycles. The Lorain County
Radio Corporation, 525, 527.

Public interest, convenience, and necessity would be served in granting appli-
cation to construct coastal harbor radiotelephone station at Cape Girardeau,
Mo., only on condition that operation thereof not cause interference to inter -
ship service or to service of any other coastal harbor station operating on
same frequency. Eddie Er'backer, 92, 95.

Public interest, convenience, and necessity would not be served by grant-
ing application to establish second coastal harbor radiotelephone station at
West Dover, Ohio. Radiomarine Corporation of America, 517, 524.

Standard Broadcast Stations.-A. grant of one application while another
application requesting the same facilities is pending will not preclude the
Commission from granting the later proposal even though to do so would
require the applicant whose application was first granted to make changes
in its antenna system, find a new site for its transmitter, or both, if the Com-
mission can find that public interest, convenience, and necessity will be served
thereby. Matheson Radio Co., Inc. (WHDH), 397, 429.

Action of the Commission in granting any application does not foreclose fav-
orable action upon later inconsistent applications if Commission can find that
a grant of any such application will serve the public interest. New Jersey
Broadcasting Corporation (WHOM), 154, 157.

Application for new broadcast station granted where Commission determined
that public interest, convenience, and necessity would be served thereby. Joe
W. Engel, 593; Harold Thomas, 593; George Penn Foster, et al., doing business
as Nevada Broadcasting Co., 592 ; L. C. Duman, et al., doing business as 'Valley
Broadcasting Co., 592 ; Las Vegas Broadcasting Co., 593.

Application for renewal of broadcast license denied, when the Commission
found that (1) the applicant was no longer financially qualified to continue
operation of the station; (2) false representations have been made in appli-
cations and other documents; (8) the license had been transferred without
the consent of the Commission, in violation of the Communications Act. john
ff. Stenger, Jr. (WBAX), 434, 444.

Alai/kat/on for renewal of broadcast license panted when it appeared that
pubes tnp... Convenience or necessity would be Served by the continued opera-
tion a t010Eltdon. riiton Scroey Pollard (#.80P), 593.

Applicat alb broadcast license granted when the Commission
found that certain actitritY, Contrary to the principlesof the Communications
Act, had been &sem:Omit and 'that "no attempt * * * will ever be made,
to color Or editorialize the news received" through usual sources, The Yankee
Nettoork, Inc, 333, 340.

Application granted as serving v public interest, convenience, and, necessity
where evidence shows such action will result in establisliment ot nighttime service
to a population and area wiiicb does 9Ot receisT 1032437.,,Pighttinte SerVice from
any other station, even though applicant station will he limited by certain emitting

SP. 0. C.
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PUBLIC INTEREST, CONVENIENCE, AND NECESSITY-Continued.
stations beyond the contours to which, under the Commission's Standards of
Good Engineering Practice, regional stations are generally protected. Illinois
Broadcasting Corporation, 183, 185.

Petition for rehearing denied where Commission found that grant to which
petition is directed will serve public interest, convenience, and necessity and
petitioner does not contend this finding is erroneous. Evening News Association
(W W ) , 552, 555.

Public interest, convenience, and necessity is served by the grant of an appli-
cation for new facilities in a community where there is no showing that the
grant of the application will result in depriving the listening public of any
programs which it now receives and where the listening public would have the
benefit of improved service and a wider choice of programs. Presque Island
Broadcasting Co., 3, 4.

Public interest, convenience, and necessity is served by the widest and most
efficient use of available facilities. WSAZ, Inc. (WSAZ), 303, 314.

Public interest, convenience, and necessity will be served where, upon a
comparison, the benefits outweigh the detriments resulting from a grant. Ama-
rillo Broadcasting Corporation (KFDA), 252, 256; B. D. Rivers, 79, 81.

The grant of one of two inconsistent applications does not preclude the
Commission at a later date from taking any action which it may find will
serve the public interest. Evangelical Lutheran Synod of Missouri, Ohio and
Other States (KFUO), 118, 119.

There is nothing in the Communications Act of 1934, the rules, or in the
policy of the Commission which requires the finding of a definite need to sup-
port grant of application for new facilities ; the words "public Interest, con-
venience, or necessity" contemplates the most widespread and effective service
possible. Sentinel Broadcasting Corporation, 140, 147.

Upon a comparison of two conflicting applications upon their merits, consider-
ing populations involved in each area and service available to each, public interest,
convenience and necessity is served by the grant of the application which benefits
the greater number of people. WSAZ, Inc. (WSAZ), 303, 312.

When it appeared that applicant was publisher of sole newspaper in the com-
munity and also licensee of part-time local and regional stations in the same
community, application for construction permit to change regional, station to
full-time operation was granted as being in the public interest, convenience, and
necessity, on condition that applicant divest itself of all interest in the local
station. The South Bend Tribune, 387, 888.

When the Commission found that two applications were mutually exclusive,
one application was proposed to be granted and the other denied, when it
appeared that this action would result in a fair, efficient, and equitable distribu-
tion of radio service between the areas under consideration and would serve
public interest, convenience, and necessity, Both applications granted when a
new frequency was assigned to the licensee whose application was proposed to
be granted. ICXL Broadcasters (KXL); Thomas R. McTammany and Williams
H. Bates, Jr.. 485, 487, 488.

Where there were two qualified applicants for the same facilities, the Com-
mission granted the application of the one who showed that it would add to the
area a medium for the dissemination of news and information to the public
which will be independent of and afford a degree of competition to other such
media In that area. Stephelisen, Edge and .fforonevor; Helen L. Walton and
Walter DeXatti, 407i 501,

8 P. O. O.
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QUALIFICATIONS OF APPLICANT.
Applicant for coastal harbor radiotelephone service found to be legally, tech-

nically, financially, and otherwise qualified to install and operate proposed sta-
tion. Eddie Erlbacher, 92, 95; Michigan Bell Telephone Co., 536, 538; Radio -
marine Corporation of America, 517, 523; Thorne Donnelley, 529, 534.

Application for a new broadcast station denied when applicants failed to make
a proper showing of financial ability to construct and operate the proposed sta-
tion. Aibem,arie Broadcasting Station, 105, 110 ; Mayflower Broadcasting Corpo-
ration, 333, 338 ; United Theatres, Inc., 489, 493, 494.

Application for renewal of license denied when Commission found that appli-
cant was not financially qualified to continue operation of the station. John H.
Stenger Jr. (WBAX), 434, 444.

In deciding between two mutually exclusive applications for a construction
permit for a new standard broadcast station in the same city, since other factors
were approximately equal, the permit should be granted to the applicant who
showed the most qualifying experience in radio, who had no other business
interests in the city than the operation of the station, who was prepared per-
sonally to assume the full responsibilities incident to the conduct of the station
and would not delegate major functions to third persons, and who proposed the
program service most definitely adapted to serve the needs of the community.
J. D. Falvey; Louis B. Sptwak, and Maurice R. Splicak, doing business as L & M
Broadcasting Co., 279, 288.

Application for construction permit denied where shown that none of the appli-
cants had any experience in the operation of a broadcast station and they had
no definite plan or arrangement for the employment of sufficient qualified per-
sonnel to insure efficient station operation. Albemarle Broadcasting Station,
105, no, 111.

Application for construction permit requesting facilities of existing station
denied when applicant failed to sustain the burden of proof that he was qualified
to construct and operate a broadcast station. Pau/ J. Goilkofer, 557, 570.

Application for new broadcast station granted when the Commission found
that the applicant was legally, technically, financially, and otherwise qualified
to construct and operate the proposed station. Enrique Abarca SainfeHo, 489,
494 ; Stephenson, Edge and Iforsnzeuer, 497, 501.
QUALIFICATIONS OF LICENSEES.

Although it is not the function of the Commission to determine the merits of
strictly private controversies and suits between licensees and other parties, yet the
Commission is concerned with the ethics and character of persons who are
charged with the responsibility of operating broadcast stations; and in passing
upon an application for renewal of license, the Commission may properly receive
and weigh evidence that a licensee corporation organized a second corporation
for the purpose of defrauding the claims of its creditors. Voice of Brooklyn, Inc.
(WLTH) ; United States Broadcasting Corporation (WARD); Brooklyn Broad-
casting Corporation (WBBC), 230, 235.
RADIOTELEGRAPH SERVICE

Granting of applications for modification of license to add Quito, Ecuador, as a
primary point of communication would serve public interest, convenience, and
necessity. B. O. A. Communications, Inc., 58, 74.

RADIOTELEPHONE SERVICE,
Application for authority to construct coastal harbor radiotelephone station

at Cape Girardeau, Mo., granted when it was shown need' fez pro p:WM vervitif
existed and public interest, convenience and necessity would be served bar grouting
thproof. Eddie Erlbacher. 92. 95.
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RADIOTELEPHONE SERVICE-Continued.

Applications for authority to construct a coastal harbor radiotelephone station
at Houghton, Mich., and to use certain additional frequencies at coastal harbor
radiotelephone stations at Lake Bluff, Ill., and Mackinac Island or Rogers City,
Mich., granted when it was shown that public interest, convenience and necessity
would be served by the granting thereof. Applications for coastal harbor radio-
telephone stations at Marine City and Manistee, Mich., denied when it was not
shown that public interest, convenience and necessity would be served by the
granting thereof. Thorne Donnelley, 529, 534, 535.

Applications for authority to construct coastal harbor radiotelephone stations
at Port Huron and Detroit, Mich., granted when it was shown that public interest,
convenience and necessity would be served by the granting thereof. Michigan
Bell Telephone Co., 536, 538, 539.

Applications for radiotelephone aircraft control stations granted where it was
shown existing light gun control system was inadequate, traffic was increasing
and accidents might have been avoided through use of radio control. Santa Monica
Municipal Airport; City of Los Angeles; United Airports Co. of California, Ltd.;
City of Long Beach, 112.

Public need found for (1) adding radiotelephone frequencies 4282.5, 6470 and
8585 kilocycles at coastal harbor station at Lorain, Ohio, (2) adding radiotelephone
frequency 4282.5 kilocycles at coastal harbor station at Port Washington, Wis.,
and (3) adding radiotelephone frequency 4282.5 kilocycles at coastal harbor sta-
tion at Duluth, Mimi. The Lorain. County Radio Corporation, 525, 527, 528.

Public need found for coastal harbor radiotelephone service at Buffalo, N. Y.
Radiomarine Corporation, of America, 517, 524.

Public interest, convenience, and necessity would not be served by granting
application to establish second coastal harbor radiotelephone station at West
Dover, Ohio. Radiomarine Corporation of America, 517, 524.

The rules of the Commission do not contemplate coastal harbor telephone serv-
ice tilirt is dependent for satisfactory results upon reciprocal operation between
coastal harbor stations and vessels equipped with particular apparatus of a
certain manufacturer. Radiomarine Corporation of America, 517, 524.

RATES.
The results of over-all operations of respondents may not be accepted as con-

clusive with respect to rates of any particular class of traffic. Other factors
must be considered and weighed. Department of Public Service of Washington
v. Pacific Telephone 4 Telegraph Co., 342, 348.

The Commission is not bound to accept respondents separation study in the
absence of something better in the way of a different separation study. De-
partment of Public, Service of Washington v. Pacific Telephone ft Telegraph
Co., 342, 350.

The Commission may derive a reasonable result on the basis of the record
before it without attempting to develop another separation study. Department
of Public Service of Washington v. Pacific Telephoned Telegraph Co., 342, 350.

A greater charge for a shorter than for a longer distance over the same route is
prima facie unreasonable. Department of Public Service of Washington v.
Pacific Telephone 4 Telegraph Co., 30.

Charging for reforwarding collect telegrams when no charge is made for
reforwarding prepaid telegrams held to be justifiable in the interest of expedi-
ency of hatidling and simplification of operation. Reforwardine Telegrams with -
Out Adelitioriai Charge; 328 332.

P.O. O.
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RATES-Continued.
Charging for reforwarding collect telegrams when no charge is made for

reforwarding prepaid telegrams held not to constitute an unjust or unreasonable
discrimination. Reforwarding Telegrams without Additional Charge, 328, 332.

Application for authority to construct coastal harbor radiotelephone station
granted where distress calls, weather reports, river data, lock news, and similar
information would be handled without charge. Eddie Erlbacher, 92, 93.

A ready -to -serve charge of $25 a month which covers inspection service of the
ship's radiotelephone equipment, unjustly discriminates against the small user,
against the user who has no need for the carrier's inspection service or who
carries equipment the carrier is not qualified to inspect. The Lorain County
Radio Corporation, 292, 301.

Charging for test calls, not shown in the carrier's tariffs violates section 203 (c)
of the act ; charging less than the full amount of the ready -to -serve charge as
the proper pro -rate thereof, as provided in the carrier's tariff, with a minimum
of $6.25 a month not provided in the tariffs, is in violation of section 203 (c) of
the act; charging person -to -person rates for station -to -station calls, when land -
line charges for such calls are at person -to -person rates violates section 203 (c)
of the act; collecting less than the full amount of a readiness -to -serve charge
when the tariff reads "$5 per month or fraction thereof" violates section 203 (c)
of the act ; failing to collect report charges provided in the carrier's tariffs
violates section 203 (c) of the act; free service to ship captains is forbidden, in
the circumstances, by section 203 (c) of the Act. The Lorain County Radio
Corporation, 292, 301, 302.

Carriers subject to Communications Act cannot, by merely changing label
on particular class of service, bring such service within exception of section
221 (b), thus eliminating necessity of filing rates under provisions of section 208.
Southwestern Bell Telephone Co., 544, 548.

Mere fact that telephone zone area is within geographical limits of district
exchange does not affect nature df service furnished under interzone interstate
message rates ; it is not "service * * # which is covered by the exchange
service charge." Southwestern Bell Telephone Co., 544, 548.

Neither United States Government nor carriers in United States are required
to adhere to rates prescribed in International Telegraph Regulations. Tele-
graph Division Order No. 12 (Urgent Rate Classification), 502, 506.

Maintenance of 2 to 1. ratio of charges in telegraph field for urgent messages
and ordinary messages found to have prevented use of urgent service by cer-
tain persons who had real need for service. Telegraph. Division Order No. IB
Cirsient Rate Classification), 502, 511.

t ratio, of charges in telegraph field for urgent messages (exceptpis tuent ges) and ordinary messages be reduced from 2 to 1 to 141
to 1 Where failed to justify continuance of 2 to 1 ratio on basis of
either lying urgent message service or "value
of service" Oat , reduction in the ratio to
1% to 1 would not mean faerVite would be less than cost
solely attributable to result in so increasing
traffic and thereby degilitditig of those services.
Telegraph. Division Order 24,12 (prgel MS.

Ratio of charges for ur tun be justi-
fied largely on basis oe, Slier grade
of service and not on Wills Of , er in effect,
charge which user can be made to bear. Na 12
(Urgent Rote Classification), 502, 511.

8P. C C.
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RATES Continued.
"Value of service" has significance in adjustment of telegraph rates only

in considering effect of rate upon service in question and other services offered
by carriers, I. e., whether proposed rate would increase or decrease benefit
of particular service or of any other service to telegraph -using public. Tele-
graph, Division Order No. 12 (Urgent Rate Classification), 502, 511.

Rates covering interstate telephone toll messages between zones in exchange
area are not within exception contained in section 221 (b) and hence should be
included in tariffs filed with this Commission, in accordance with requirements
of section 203. Southwestern Bell Telephone Co., 544, 548.

Relationship between radiotelephone carrier and a ship station originating
or terminating a call furnishes no justification for discrimination in rates.
The Lorain. County Radio Corporation, 292, 301.

See Public Interest, Convenience or Necessity (Common Carriers).
Tariff schedules for radiotelephone service proposing an optional rate in

lieu of a ready -to -serve charge plus message rates as low as one-half the
optional rates are, under the circumstances, unlawful. The Lorain County
Radio Corporation, 292, 301.

Tariff schedules for radiotelephone service proposing to eliminate readiness
to serve charge with an increase in the message rates provide a more equitable
basis for charges than previously. The Lorain County Radio Corporation, 292,
301.

The charging of a higher rate for a call from a station on a ship for which
the radiotelephone carrier's ready -to -serve charge of 825 a month is not paid
than for a like call to or from a station on a ship for which the charge is
paid is unjust discrimination. The Lorain County Radio Corporation, 292, 301.

REFORWARDING OF TELEGRAMS.
Reforwarding prepaid but not collect telegraMS without additional charge

found not unjust or unreasonable or to result in any unjust or unreasonable
discrimination and to be justifiable in the interest of expediency of handling
and simplification of operations. Reforwardim.g Telegrams Without Additional
Charge, 328, 331.

REGULATIONS AFFECTING CHARGES.
Effective tariff regulations affecting charges must be uniformly applied. Stip-

ulation in schedules against liability for errors on lines of "any other company,"
In Postal's tariffs refers to any company other than those of Postal landline
system, this system being operated as a single entity and held out to the public
as "the company," etc., and one of the companies filing tariffs, reports, etc., for
the entire system. Licht ci 'Caplan v. Postal Telegraph -Cable Co., 369, 370.

RENEWAL OF RROADCAST LICENSA
Application for renewal of broadcast license denied when the Commission

found that applicant was no longer financially qualified to continue operation of
the station; that in view of false statements made to the Commission, his char-
acter is not such as to qualify him to hold the license ; and that the license had
been transferred without consent of the Commission in violation of the Com-
munications Act. John IL Stenger, Jr. (VirBAX), 434, 444.

Application for renewal of broadcast license granted as serving public inter-
est, enteenience and necessity, who[ it appeared that former questionable prac-
tices enitagied in by the station had been ,discentinued. XVOS, Inc., 159, 172.

Application for renewal of broadcast 'license granted when the Commission
found that certain activity, Contrary to the principles of the Communications

8,040i01
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RENEWAL OF BROADCAST LICENSE-Continued.
Act had been discontinued and that "no attempt * * * will ever be made to
color or editoralize the news received" through usual sources. The Yankee
Network, Inc., 333, 340.

Application for renewal of four broadcast licenses granted upon petition to
reconsider and grant without hearing when it appeared that although for the
past 71h. years the stations had been operated under management contracts
violative of section 310 (b) of the Communications Act, the contracts had since
been abrogated and the licensee was again exercising proper control over the
stations. Westinghouse Electric 4 Manufacturing Co. (WBZ, 1VBZA, KYW,
KDKA), 195, 196.

Application for renewal of license granted when the Commission determined
to accept representation of the licensee that in the future, every proper and
reasonable precaution would be taken to assure that past failures to maintain
',toper engineering standards would not be repeated, and that operatiqn would
strictly comply with the Standards and the terms of the license. Arthur Make,
(WONW), 557, 570.

Application of noncommercial educational broadcast station for renewal of its
license to operate on a regional frequency denied where it appeared that
improved service all around would be had and public interest would best be
served by shifting the educational station to a local frequency and granting the
application of a commercial station on that local frequency for a construction
permit to operate with increased power ou the regional frequency of the educa-
tional station. Mason City Globe Gazette Co. (KOLO) ; Charles Walter Greenley
(EGOA) ; Luther College (KWLC), 273.

Application for renewal of broadcast station license granted after hearing
where it appeared that the licensee contrary to the intentions expressed in its
original application and the hearing thereon to present a diversified program
service including a number of educational and live talent programs, had since
the station's inception limited its program service to recorded music and com-
mercial announcements, but where it also appeared that the licensee was pres-
ently making a genuine effort to improve and diversify its program service by
reducing the time devoted to recordings and increasing the time devoted to
broadcasts of news, religion, civic organizations, and live talent. Cannon
System,, Ltd. (KIEV), 207.

Application for renewal of license of standard broadcast station denied by
default when licensee failed to appear at renewal hearing and it was a matter
of record that station had been silent for past year. Mason City (}lobe Gazette
Co. (KGLO) ; Charles Walter Greentey, (KGCA); Luther College (KWLC),
273.

Applications for renewal of license, assignment of license, and increased power
granted after hearing where it appeared that licensee had Mismanaged station
and had entered into management contract bordering on violation of section
310 (b) of the act to obtain additional capital to offset financial losses, but
where it also appeared that- the proposed transferee Was financially qualified
and the grant of increased power would provide greater advertising revenue.
Lee E. Mudgett (KRKO), 2/5, 227.

RENEWAL OF LICENSE.
In renewal proceedings the function of the Commission as an administrative

agency is not the Imposition of penalties upon station licensees for their
derelictions, except insofar as such action may result in some public benefit
but the correction of irregularities in station management and apesittiost# as

a *P.M: C.
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RENEWAL OF LICENSE-Continued.
well as the encouragement and promotion of methods whereby such licensees
may supply the most satisfactory public service in accordance with the Com-
munications Act of 1934 and the rules of the Commission. Lee D. Mudgett
(KRKO), 227, 228.

Renewal of license of two experimental high -frequency broadcast stations
denied after hearing where it appeared that the licensee had not shown a
program of research and experimentation which indicated a reasonable promise
of substantial contribution to the development of high -frequency broadcasting
within the purview of section 4.112 (a) of the Commission's Rules. Ben S.
McGlashan (W6XKG, W6IRE), 211, 214.

Where three stations sharing time on the same frequency in the same city
each applied for unlimited time operation on the joint frequency and the
Commission granted one of the three unlimited time operation while necessarily
denying the renewal applications of the other two, on reconsideration, the
Commission reversed its action because the service rendered by the three
stations is of the same general character and quality, and there is no showing
in the record that any one of the stations is qualified to render a superior
service than the other two. Voice of Brooklyn, Inc. (WLTH) ; United States
Broadcasting Corporation (WARD) ; Brooklyn Broadcasting Corporation
(WBBC), 230.
RESEARCH AND EXPERIMENTATION.

Application for developmental broadcast station to test simultaneous trans-
mission on separate frequencies in different directions with a single antenna
denied because of failure of applicant to demonstrate some quantitative basis
from which the Commission could find that the proposed experimentation
shows reasonable promise of substantial contribution to the development of
radio broadcasting, or that the use of the frequencies requested would be in
the public interest. World Peace Foundation (Abraham Bitanewig, Jr.), 289; 291.

Renewal of license of two experimental high -frequency broadcast stations
denied after hearing where it appeared that the licensee had not shown a
program of research and experimentation which indicated a reasonable promise
of substantial contribution to the development of high -frequency broadcasting
within the purview of section 4.112 (a) of the Commission's rules. Ben S.
McGlashan (W6XKG, MIRE), 211, 214.
REVOCATION OF BROADCAST LICENSE.

Broadcast license revoked after issuance of revocation order and hearing
thereon, on the ground that the license was obtained as a direct result of false
statements as to applicant's financial responsibility, among other things, made
in the application and at public hearing thereon. Station WSAL, Revocation
of Station License of, 84, 86.

In determining whether to revoke a broadcast license for false representations
to the Commission and other violations of the Communications Act, the Com-
mission's primary duty is to the listening public ; and if it appears that the viola-
tions have ceased, that the licensee is now operating the station in good faith and
in the public interest, and that to revoke the license would deprive the community
Of broadcast service, the license should not be revoked. Navarro Broadcasting
Assoolation (KANO), 198, 199.

Order reioking the licenses Of certain licensees vacated, when the Commission
concluded that they will accord, hi tha future, more respect and a strict adherence
to the duties and requirementi of the act and the Rules and Regulations. Red
' 8 F.
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REVOCATION OF BROADCAST LICENSE-Continued.
Lands Broadcasting Association (KRBA); Sam Houston Broadcasting Asso-
ciation (KSAM); State Capital Broadcasting Association (KTBC); Palestine
Broadcasting Association (K.NET); Eagle Broadcasting Co., Inc. (Kan); East
Texas Broadcasting Co. (KGKB), 479.
RULES AND REGULATIONS.

Application requesting use of frequency 11870 kilocycles denied where the
frequency was not available under the rules for assignment to coastal harbor
stations, and the applicant had not shown such need for the frequency as to
warrant a waiver of the rules. The Lorain County Radio Corporation, 525, 527.

Contention in petition for rehearing that it is error for the Commission to rely
upon facts taken from the application granted by the Commission without hear-
ing because such facts were ex parte and "not subject to close examination" by
petitioner without merit since the Commission is under no legal duty to submit
to petitioner for close examination facts set forth in such application. Pittsburgh
Radio Supply House (WHJB), 134, 136.

Proposed findings of fact and conclusions not issued when Commission found
that intervener bad been granted all procedural rights under the Communications
Act and the rules, i. e., it filed exceptions and was permitted to submit brief in
lieu of oral argument. Burlington Broadcasting Co., 366, 367.

When applicant offered no evidence at the hearing in support of application
it was deemed abandoned and was dismissed with prejudice. Lillian E. Kiefer,
557, 561.

Section /U.-Section 1.72 of the Commission's Rules and Regulations which
provides that applications which are not in accordance with the Commission's
rides shall be considered defective and will not be acted upon by the Commission
does not necessarily apply to an application filed prior to promulgation of this
section and would not require the return of the application unconsidered, the
determination as to whether the Commission should have returned the applica-
tion which was proper when filed, required further data or information, acted
upon the application as filed or taken any other action with respect to it, being
a matter eomtoitted solely to the Commission's discretion under section 4 (j) of
the tions Act of 1934. Matheson Radio Co., Inc. (WHDH), 897, 418.

Section 1.79.= -Section 1.73 of the Commission's Rules of Practice and Procedure,
which provides that any application may be amended or dismissed without preju-
dice as a matter of right prior to the designation of such application for hearing
is no longer applicable where applicant does not make his intentions known to
the Commission prior to final action on the application. Donald J. Flamm, 325,
327.

Section 1.198.-Petition for intervention denied where petition did not com-
ply with section 1.102 of the Commission's Rules and Regulations requiring a
petitioner to state the facts upon which the petitiOner baaSS his claim that
his intervention 4IAbe in the public inter*. AfSth680/1 lendkhr Inc.
(*HRH), 387, 415.

Section 1.2$.1 (d). --:Where n apPlicanf fOr Oe;Telpwsxtental tiweadcast station
has failed to file proposed findings after hearing, and, under section 1.281 (d) of
the Rules is thereby deemed to have Waived any:Vight to participate further
in the proceeding, the lastienCe oR pr4nsed findings in the ,ease by the Com-
mission would serve no useful r,potte, 140 deAtIlk?n, a0173.37 nhen4fi
issued in lieu thereof. 'Viqtr/g0 eeniitthiOA "(pi:unatin Jr) 289.

Section 1.868.-Request t4 'Waive section 14408 which proVi Sphitaisee
.

that while there is one aPPlicatiOn` pending for new or add, fac ties
V.
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the Commission will not consider another application for new or additional
facilities involving the same station, dismissed when the result desired by the
applicant can be accomplished without waiving the provisions of section 1.368
by a grant of the conflicting applicant's application for modification of con -
structure permit. TVCLS, Inc. (TVCLS), 265.

Section 1.381.-Proposed findings of fact and conclusions not issued when
Commission found that intervener had been granted all procedural rights under
the Communications Act and the Rules, I. e., it filed exceptions and was per-
mitted to submit brief in lieu of oral argument. Burlington. Broadcasting
Co., 366, 367.

Section 4.02.-Application for special experimental authorization to rebroad-
cast facsimile transmissions denied where applicant failed to make the show-
ing required by Section 4.92 of the Commission's Rules that the proposed pro-
gram of research and experimentation indicates reasonable promise of sub-
stantial contribution to the facsimile broadcasting technique. American Broad-
casting Corporation of Kentucky (TVLAP) (Special Experimental Authoriza-
tion), 56, 57.

Section 4.112 (a).-Renewal of license of two experimental high frequency
broadcast stations denied after hearing where it appeared that the licensee
had not shown a program of research and experimentation which indicated a
reasonable promise of substantial contribution to the development of high -
frequency broadcasting within the purview of section 4.112 (a) of the Com-
mission's Rules. Ben S. McOlaslian (W6XKG,TViiIRE), 211, 214.

Section 9.111.-Requirement of Rule 0.111 waived to permit operation by
radiotelephone aircraft control station from 9 a.m. to sunset only when it
was shown operation between these hours would meet satisfactorily needs of
the station. Santa Monica Municipal Airport; City of Los Angeles; United States
Airports Co. of California, Ltd.; City of Long Beach, 112.

SAFETY OF LIFE AND PROPERTY,
Application for authority to construct coastal harbor radiotelephone station

granted where it was shown the proposed service would aid in the safety of
life and property of persons in the area. Eddie Erlbacher, 92, 93.

SERVICE AREA.
Application denied where applicant could not render an interference -free serv-

ice at night consistent with that required of stations of regional classification.
Publics Bamford Theatres, Inc., 86, 88.

Application denied where limited service to be rendered by proposed stations
will not constitute a satisfactory use of the facilities requested. C. T. Sherer
Co., Inc., 881.

Where change in operating assignment would extend overlapping of service
areas of three stations under common control, 'Commission will consider this
fact in determining public Interest. Pittsburgh Radio Supply House (WWII),
129, 182.

Applications for authority to use certain additional frequencies at coastal
harbor- radiotelephone stations granted where operation on such additional
frequencies would serve to overcome "skip effect" and increase the service
area or range of such stations. Thorne Donnelley, 529, 533,

F. a. O.
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SERVICE AREA-Continued.
Applications by coastal harbor radiotelephone stations for additional fre-

quencies granted where operation on such additional frequencies would increase
the service area or range of such stations. The Lorain County Rudio Corpora-
tion, 525, 527.
SERVICE IMPROVEMENTS.

Application by coastal harbor radiotelephone station at Port Washington,
Wis., for additional frequency 4282.5 kilocycles granted where range of station
would thus be increased, which would enable station to give a much improved
service in northern Lake Michigan. The Lorain County Radio Corporation,
525, 527.

SPECIAL EXPERIMENTAL AUTHORIZATION.
Application for special experimental authorization to rebroadcast fascimile

transmissions denied. American Broadcasting Corporation of Kentucky
(WLAP), 56.
STANDARDS OF GOOD ENGINEERING PRACTICE.

Actual measurements inconsistent with the measurements embodied in the
Commission's Standards of Good Engineering Practice will not be accepted
where the accuracy of the calibration of the Instruments used is in doubt
and where there is no showing that sufficient data was collected to support
adequately the conclusion reached. Salt River Valley Broadcasting Co., 26, 82.

Application denied, where applicant requested assignment which could not,
under the Commission's Standards, render an efficient broadcasting service to
the community. Publia, Bamford Theatres, 86; 0. T. Sherer Co., Inc., 381.

Application for new station granted even though applicant seeks the use
of a local channel to serve a metropolitan district, where it is shown that
more than 90 percent of the population residing in said area will receive inter-
ference -free service from the proposed station. Worcester Broadcasting Cor-
poration, 316, 319.

Application for new station granted even though it would be limited to
greater extent than contemplated by standards since station would provide
service throughout the entire city and larger portion of metropolitan district
and would cause no objectionable interference to existing station. Sentinel
Broadcasting Corporation, 140, 147.

Application for renewal of license granted when the Commission determined
to accept representation of the licensee that In the future, every proper and
reasonable precaution would be taken to assure that past failures to main-
tain proper engineering standards would not be repeated, and that operation
would strictly comply with the Standards and the terms of the license. Arthur
Faske (WNW), 557, 570. ,

Distance tables referred to in the Commission's Standards of Good Engi-
neering Practice are , based upon,hypothetical set of average conditions which
vary in each case, therefore the tables cannot be used except as a general
guide, Watertown, Broadcasting Corporation, 190, US.

In the absence of actual measurements of field intensities of the signals of
a station, these may be calculated with substantial, acenraey ander the Engi-
neering Standards of Allqcation and the Standards of cold Engineering
Practice. Amarillo Broadcasting Corporation (K. FDA), 252, 254.

The fact that applicant station operating as proposed will be Waited by certain
existing stations beyond the contours to which under the Commission's Standards
of Good Engineering Practice regional stations are generally protected will not
preclude the grant of an application where it will result in the establishment

F, C C.
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of primary nighttime service to a population and area which does not receive
primary service from any other station. Illinois Broadcasting Corporation,
183, 185.

STAY ORDER.
Commission will not automatically issue a stay order. Facts must first be

presented showing that irremedial injury will result to the public or to the peti-
tioner. Matheson Radio Co., Inc. (WHDH), 397, 431.

Commission granted a stay order pending decision on petition for rehearing
because of the importance of the questions involved and the possibility that peti-
tioner might make a showing in its petition for rehearing that Ihe'public would
be benefited by a stay. Matheson Radio Co., Inc. (WHDH), 897, 482.

Petition for stay order denied where it appeared that action of the Commis-
sion which petitioner requests stayed will not prevent the Commission from later
granting any application by petitioner if the Commission finds that such grant
would be in the public interest, even though such grant might involve further
action by the Commission to require certain stations to move their transmitters
or change their directional antenna patterns. Herald Publishing Co., Inc., 176,
179.

Stay order denied where petitioner failed to show irremedial injury to itself
or to the public if the action of which it complains were not stayed. Matheson
Radio Co., Inc. (WHDH), 397, 431.
SUBSCRIBER SERVICE BY DEVELOPMENTAL BROADCAST STATION.

Where an applicant for permit to construct a new developmental broadcast
station proposed to experiment with a subscriber service for the purpose of
determining whether the public would finance the broadcasting of programs
by direct payment therefor and no commercially sponsored programs nor adver-
tising continuity would be used, held granting thereof, on experimental basis
would serve public interest, convenience, or necessity. Muzak Corporation, 581.
TARIFFS.

Proposed practice under telegraph tariff regulation of issuing stamps to be
used in payment for telegraph service found not to be unreasonable, unreason-
ably discriminatory, preferential, or otherwise unlawful. The Use of Stamps in
Payment for Western Union Telegraph Service, 204, 206.
TARIFF SCHEDULES.

Departure from regulations therein. Licht ce Kaplan. v. Postal  Telegraph -
Cable Co., 360.
TELEGRAPH SERVICE.

Proposed practice under telegraph tariff regulation of issuing stamps to be
used in payment for telegraph terviee found not to be unreasonable, unreason-
ably discriminatory, preferential, prejudicial, or otherwise unlawful. The Use
of Stamps in Payment for Western Union Telegraph Service, 204, 206.
TELEPHONE SERVICE CLASSIFICATION.

Distinction between (1) extended area measured exchange service and (2)
interzone messages. Sonthwestern Bell Telephone Co., 544, 548.
TELEPHONE TOLL RA'ES.

Narrow meaning of unlawful discrimination in regulation of freight rates
under Interstate Commerce Act, not applicable to telephone toll rates under Com-
munications Act. Departnient of Public Service of Washington v. Pacific Tele-
phone c& Telegraph Co., 842, 868.

8 F. C. C.
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TELEPHONE TOLL RATES-Continued.
Unlawful preference or prejudice in telephone toll rates may be established

under Communications Act without showing competitive relationship between
users and competitive injury. Department of Public Service of Washington v.
Pacific Telephone & Telegraph Co., 342, 360-362.

Departure from basic rate -making principle of "equal charges for equal services"
must be clearly justified by other controlling considerations and be in the
public interest. Department of Public Service of Washington v. Pacific Telephone

Telegraph Co., 342, 364.
Disparities of from 9 to 40 percent between two schedules of rates maintained

by same company not within "zone of reasonableness" where identical facilities
and personnel employed in furnishing service under both schedules. Depart-
ment of Public Service of Washington v. Pacific Telephone d Telegraph Co.,
342, 358, 364.

Schedule of telephone toll rates found to be unreasonable by comparison with
another schedule of same company where both make use of identical facilities
and personnel and no circumstances appear justifying difference. Department
of Public Service of Washington, v. Pacific Telephone 4 Telegraph Co., 342,
355-356.

Schedule of toll rates voluntarily joined in by company assumed to be
reasonable where not shown to be forced by competition or necessary to attract
business for purpose of comparison with another schedule of same company.
Department of Public Service of Washington v. Pacific Telephone 4 Telegraph
Co., 342, 358.

Schedule of toll rates which results in greater charges for shorter than for
longer airline distance over same route and in the same direction is unreasonable
In absence of circumstances justifying same Such as competition. Department
of Public Service of Washington v. Pacific Telephone 4 Telegraph Co., 342, 350.
TOLL MESSAGES.

Rates covering interstate telephone messages between zones in exchange area
are not within exception contained in section 221 (b) and hence should be
included in tariffs tiled with this Commission in accordance with requirements
of section 20& Southwestern Bell Telephone Co., 544, 547, 548.

TRAF1110.
Applications for modification of licenses to permit the applicant to establish

a direct radiotelegraph circuit between the United States and a foreign country
denied when it appeared, inter alga, that the amount of telegraph traffic between
the two countries has been decreasing consistently; that the existing facilities
are ample to handle adequately the traffic available and any increase is that
traffic that reasonably can be anticipated, even under the stress of abnormal con-
ditions; that the prowled circuit woaki not create new traffic but would pecare
its traffic through diversion from and at the Qapetige Of the carriers now in the
fleid ; and that there a patz basis for ;as tic any sabstantlal increase fug
traffic. Mackay Radio ef Telegraph CO, Xtter/, 33,,. 1,4, 15,1.8-20, 24.
URGENT MESSAGES.

Maintenance of 2 to 1 ratio. of charges la talegrea field for argent ages,
and ordinary messages found to have prevented use 4f vomit service b(' certain
persons who had real need of service. Telegraph Div*** Order No. IS (Vrgeott
Rate Olatteilloation), 502, 511;

Ordered that the ratio betiVeen t telegraph messages
(except urgent preSs telegraph mamba) aCd messages be

8 F. c. 0.



Index Digest 639

URGENT MESSAGES-Continued.
reduced from 2 to 1 to 12/2 to 1, after consideration of cost studies of record;
the voluntary fixed ratio of 12/4 to 1 which existed between the charges for
"preferred" telegraph message service (a service comparable to urgent service)
and ordinary telegraph message service, about which no evidence was presented
that such ratio was inadequate, or that the service at such ratio tended to degrade
the "preferred" service so as to destroy its value to users of telegraph service
requiring expeditious handling; the ratio of 12h to 1 between charges for urgent
telegraph messages and ordinary telegraph messages stated in tariffs which had
been filed by one respondent; statements by users that a ratio of 11,6 to 1 between
the charges for urgent telegraph messages and ordinary telegraph messages would
be proper ; and other evidence of record ; even though the cost studies of record
did not afford a basis for a mathematical determination of such ratio. Telegraph
Division Order No. 12 (Urgent Rate Classification), 502, 512.

Ratio of charges for urgent and ordinary telegraph messages must be justified
largely on basis of increased costs to carriers in providing higher grade of service
and not on basis of Its value to any particular user, or, in effect, charge which
user can be made to bear. Telegraph Division Order No. 12 (Urgent Rate Classi-
fication), 502, 511.

Since International Telegraph Regulations are not binding on United States
carriers or United States Government, they offer no obstacle to prescription by
Commission of different ratio of telegraph rates, urgent to ordinary, than that
set forth in those regulations. Telegraph Division Order No. 12 (Urgent Rate
Classification), 502, 506.

While it is apparent that additional operating expenses are incurred by tele-
graph carriers for handling urgent traffic, it is difficult to determine with any
reasonable degree of accuracy the amount of such operating costs. Telegraph
Division Order No. 12 (Urgent Rate Classification), 502, 506-510.

VALUE or SERVICE.
"Value of service" has significance in adjustment of telegraph rates only in

considering effect of rate upon service in question and other services offered by
carrier, I. e whether proposed rate would increase or decrease benefit of par-
ticular service or of other services to telegraph -using public. Telegraph Division
Order No. 12 (Urgent Rate Classification), 502, 511..

8 F. O. O.
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