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ERRATA - VOLUME 15 (2D SERIES )

Page 25— " Notice of Inquiry and proposed Rulemaking" should be attached to

the previous document as " Appendix A " .

Page 35—Heading should read, " KACY, Inc. "
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AU America Cables and Radio , Inc., et al. 1

FCC 68-1072

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

ALL AMERICA CABLES AND RADIO, INC. Docket No. 18072

For Authorization Under Section 214 of FileNo.P - C - 6811

the Communications Act of 1934 , as

Amended, To Install and Operate

Channelizing Equipment on a Micro
wave System Between San Juan and

Cayey, P.R.

ALL AMERICA CABLES AND RADIO , INC. Docket No. 18073

For Construction Permits To Establish File Nos. 690 -C1- P

New Facilities in the Domestic Public 68, 691 -C1- P -68,

Point -to-Point Microwave Radio Sery- 692 -C1- P -68, 693–

ice Between San Juan, P.R., and the CI- P - 68

Interface of the Cayey, P.R., Earth

Station

PUERTO Rico COMMUNICATIONS AUTHORITY Docket No. 18074

For Construction Permits To Establish File Nos. 1091 -C1

New Facilities in the Domestic Public P -68, 1092-C1- P

Point-to-Point Microwave Radio Sery- 68 , 1093 -C1 - P -68,
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I. BACKGROUND

1. This proceeding involves the mutually exclusive microwave

applications of All America Cables and Radio, Inc. (All America ),

and the Puerto Rico Communications Authority ( PRCA ) for au

thority to construct a three hop terrestrial microwave link between

the All America terminal in San Juan , P.R., and the communications

satellite earth station at Cayey, P.R.

2. In the outstanding authorization for the Cayey earth station, the

Commission ordered that it be completed on or before October 30,

1968. Because the facilities which arethe subject of this proceeding

( para. 1) are necessary to enable traffic to be handled via the earth

station , the subject facilities must also be operational on or before

the same date, October 30 , 1968. Therefore, the Common Carrier

Bureau staff held meetings with the applicants in December 1967,

and January 1968, to determine whether their differences could be

compromised.

3. As a result of thesemeetings, some matters werecompromised and

a joint application was filed based upon agreed technical specifications ,

interim joint construction , installation, maintenance and manage

ment arrangements. Under section 319 ( d ) of the Communications Act,

the applicants requested and received a waiver of the requirements

for a construction permit in order to commence construction prior to

Commission action . Thereafter, on June 11, 1968, a joint construction

permit was granted, limited to construction and equipment tests ,

and subject to further orders issued in this proceeding. Construction

has proceeded.

4. However, the applicants were unable to resolve their differences

concerning ultimate ownership, operation and the conditions of use

proposed in their competing applications. Therefore, we designated

the applications for hearing on the following issues, and in view of

the time element, directed the examiner to certify the record to us with

out an initial decision ( 12 FCC 2d 38, March 19, 1968 ) :

( a ) To determine, on a comparative basis, whether, and to what extent,

the proposal of ITTCRPR ( All America ] or PRCA would better serve

the public interest, convenience, and necessity with respect to the

following :

( 1 ) the rates, charges, practices, classifications, regulations, personnel

and services ;

( 2 ) the proposed degree of reliability and whether such degree of reli

ability is likely to be achieved ;

( 3 ) the cost of the proposed system , including estimated maintenance

and operating costs ;

( 4 ) the manner by which the facilities and services of the proposed system

shall be made available to authorized carriers ;

( b ) To determine whether it is necessary and desirable to establish

physical connections between existing and proposed facilities, to establish

through routes and charges applicable thereto and the divisions of such

charges and to provide facilities and regulations for operating such through

routes, within the meaning of section 201 ( a ) of the Communications Act

of 1934 , as amended ; and , if so, what connection's, routes, charges,

facilities and regulations should be established :

( c ) To determine whether it is necessary and desirable to establish

charges, classifications, practices, regulations and other terms and condi

tions in order to insure that all present and future authorized carriers

15 F.C.C. 20
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shall have nondiscriminatory use of, and equitable access to, the communica

tions satellite system and satellite terminal stations within the meaning of

section 201 ( c ) ( 2 ) of the Communications Satellite Act of 1962 ; and ,

if so , what charges, classifications, practices, regulations and other

terms and conditions should be established, and further, in this connection

to determine whether the offering of channels to authorized carriers

and users of the Cayey earth station on a contract basis as proposed by

PRCA is consistent with the provisions of the Communications Satellite Act

of 1962 ;

( d ) To determine whether grant of any application should be conditioned

to require that channels shall be made available to all communications

common carriers, international and domestic, on the basis of indefeasible

right of user arrangements; and if so, what terms and conditions, if any ,

should be established ;

( e ) To determine whether PRCA is required to obtain authority pursuant

to section 214 of the Communications Act of 1934, as amended , to install ,

own and /or operate channelizing equipment to be used in connection with

the subject point-to -point microwave radio system ;

( f ) To determine, in light of the evidence adduced on all the foregoing

issues, whether or not, and under what conditions, the public interest,

convenience or necessity will be served by the grant of any of the subject

applications, and/or by the establishment of an interconnected system.

5. On April 8, 1968 , PRCA sought to have the issues enlarged to :

Determine to what extent, if any, a grant to either applicant would best

serve the interests of the Commonwealth of Puerto Rico and result in the

implementation of laws and policies of the United States relating thereto

and to what extent, if any, determinations made on the foregoing issue

bear upon the public interest, convenience and necessity.

All America opposed PRCA's motion. It argued that under the Com

munications Act, the public interest of Puerto Rico was not distin

guishable from the public interest of all the people of the United

States. In a Memorandum Opinion and Order ( 12 FCC 2d 895, May 16,

1968 ), the Review Board denied the requested issue, because PŘCA

had not shown that the public interest of Puerto Rico differed from the

public interest, convenience and necessity finding required by the Com

munications Act, and already included as the ultimate issue in the case .

6. The Commonwealth ofPuerto Rico soughttointervene in the case .

Intervention was denied by the examiner (FCC 68M–828, May 23,

1968 ) . However, the examiner ordered that PRCA could :

* Within the bounds of reason , relevancy and economy of presenta

tion, as determined by the hearing examiner * * * show how a grant to one

or the other of the two applicants would affect the interests of the Common

wealth of Puerto Rico. * * *

Petitions to intervene, by RCA Communications, Inc. ( RCA ) , Western

Union International, Inc. (WUI), and ITT World Communications,
Inc. ( ITT World Com ), were granted.

7. A prehearing conferencewas held on April 9, 1968 , and hearings

were held on May 27, 28, 29, 31 , June 3, 4, 5and 11, 1968. The record

was closed by the examiner's order of June 17, 1968, and pursuant to

the designation order, the matter was certified to the Commission

without an examiner's initial decision. Proposed decisions and reply

briefs were filed by the parties, and oral argument was held before the

Commission, en banc, on September 12, 1968.

1 The parties have filed unopposed motions to correct the transcript of the oral argument.

There being no objection andit appearing that the corrections requested are necessary and

proper , the aforesaid motions to correct the record will be granted and the transcript will

be corrected accordingly.

15 F.C.C. 2a
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II. FINDINGS OF Fact

A. The Applicants

8. PRCA is a Puerto Rico government corporation, authorized to

acquire, maintain and operate communications facilities within Puerto

Rico. The act of May 12, 1942 creating PRCA, empowers it to deter

mine, fix , alter, change and collect rates, fees, rentals and other charges

for the use of its facilities and services. Its operationsare solely within

Puerto Rico. PRCA provides about 10 percent of the domestic tele

phone service within the island. PRCA's telephoneservice is limited to

12 telephone exchanges — including the Cayey exchange in which the

earth station will be located in the east central part of Puerto Rico,

and the offshore islands of Vieques and Culebra. Communications

traffic between the Puerto Rico and overseas points originating or

terminating in PRCA's territory is routed through facilities owned

by All America and the Puerto Rico Telephone Co., which is a sub

sidiary of ITT and affiliated with All America. PRĆA also provides

all ofthedomestic telegraph service in Puerto Rico. Messages to be

delivered to overseas points are accepted at PRCA offices within Puerto

Rico and routed throughPRCA's system to the office of the designated

international carrier in San Juan. PRCA also acceptsmessages in San

Juan from the international carriers for delivery within Puerto Rico.

Additionally, PRCA provides domestic telex service. Its subscribers

can place calls to other stations within their exchange, to stations in

other exchanges, and to overseas telex stations. Its overseas telex service

is provided by interconnection in San Juan with the facilities of the

three international record carriers, and PRCA has no ownership or

other interest in any other communications common carrier in Puerto

Rico .

9. All America is a communications common carrier providing voice

message service between Puerto Rico and overseas points. It is a

wholly owned subsidiary of American Cable and Radio Corp., which

in turn , is wholly owned indirectly by International Telephone and

Telegraph Corp. All America has a 30-percent interest in the earth

station at Cayey. Its operating headquarters are located in San Juan,

which is the other terminal of the microwave link. All America also

has an ownership interest in : ( a ) the submarine cable between Florida

and Puerto Rico ; ( b ) an over -the-horizon radio relay system between

Monte del Estado, P.R., and the Dominican Republic ; ( c) a micro

wave system used to carry traffic between Puerto Rico and St. Thomas,

Virgin Islands; (d) a coastal harbor telephone station at Cubuy, lo

cated about 17 miles southeast of San Juan and , ( e ) a high frequency

radio system , also located at Cubuy, for communications between Cuba

and Puerto Rico. All ofthese systems terminate at All America's op

erating headquarters in San Juan .

B. Facilities

10. The facilities of the microwave system will be the same which

ever application is granted since construction has already proceeded

pursuant to the joint construction permit. Both applicants contem

15 F.C.C. 2d
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plate virtually identical terminal points of the microwave link at the

All America operating headquarters in San Juan and at the Cayey

earthstation, with two unattended relay stations at Cerro Las Pinas

and Cerro Marguesa. The system will consist of three duplex radio

channels, each of which will have capacity of 960 voice circuits. One

channel will be used for voice and record services ; one will be used for

television transmission ; and one will be operated as a protection

(diversity ) channel for both , with the voice and record services having

priority over television. In view of traffic projections for the system ,

the applicants agreed that there be installed initially only sufficient

multiplex equipment for the provision of 180 voice circuits on the

primary voice and record channel and on the protection channel.

C. Proposals of the Applicants

( 1 ) All America

11. All America proposes to use about two -thirds of the voice cir

cuit capacity of the system for its own overseas voice traffic, and to

make the remaining capability of the system available to other carriers

authorized to use the ground station on an indefeasible right of user

( IRU ) basis, or alternatively ( except for television ) on a lease basis.2

IRU would be granted to authorized users for the life of the instant

microwave equipment. Provision would be made for the sharing of

capital and operating and maintenance costs attributable to the sys

tem , and All America would maintain the system . Grantees would

have the option of increasing their original allotment of voice circuits

in proportion as the total number of available circuits in the system is

increased. All America proposes to provide facilities in themicrowave

link up to any capacity that the using carriers are authorized by the

Commission to offer to the public, and will treat all authorized carriers

equally when requested to activate new circuits on short notice.

12. All America's total estimated cost of the system is $ 1,025,000. On

the premise that the capacity of the system normally will be used two
thirds for voice and record communications and one- third for televi

sion , All America would allocate 87 percent , or $887,000, of the system

cost to voice and record services and 13 percent, or $ 138,000, to tele

vision . An additional investment at the San Juan terminal, entirely

attributable to voice and record services, would bring the total voice

and record portion of system cost to $916,000. On the basis of the esti

mated construction cost, the foregoing cost allocation, and the fact that

the system will be initially equippedto provide 180 voice circuits on

each of two channels, the initial investment for an IRU in a voice cir

cuit will be $ 5,100. This figure is subject to adjustment to reflect the

actual cost of construction and to readjustment when the system is ex

panded in the future. The initial cost of an IRU for the television

* All America would also make voice circuits in the system available to PRCA should

the latter, in the future,desiretousethe system for domestic service .

: AllAmerica states that this division is in recognition of the fact that the basic use

of the system will be for voice and record service, and the added investment to provide

television facilities is incremental. Inmaking the allocation , All America credited to

television only construction costs related solely thereto.

15 F.C.C. 20
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circuit will be $ 138,000, subject to adjustments to reflect the actual

final cost of construction of the proposed system .

13. All America estimates the annual maintenance and operating ex

penses of the system as follows:

Labor, direct- $ 100, 400

Social benefits 12, 000

Supervision
11 , 000

Shift differential. 2, 000

Meal allowance 800

Transportation 5, 200

Rental ( Marquesa land, Cayey and Pinas building space ) - 7 , 800

Materials and supplies --- 8, 700

Power 4, 800

Building maintenance_ 700

Tower maintenance. 600

Total 154 , 000

Dividing total maintenance andoperating expense between the voice

recordand television portions of the system in the same proportion as

costs, All America estimates that each carrier acquiring IRUs in voice

circuits in the proposed system would incur annual maintenance and

operating expense of approximately $750 per voice circuit. Any carrier

or group of carriers obtaining the IRU for the television circuit would

incur an annual charge of $ 20,000. All America will impartially main

tain and restore, in the event of outage, the circuits of all IRU owners.

14. A carrier purchasing an IRU acquires a capital investment in

the circuit, incurs the depreciation expense, and is entitled to an oppor

tunity to earn a fair return on its investment. Under All America's

proposal, the cost of an IRU in a circuit in the future will be the net

book value of the circuit at the time an IRU in the circuit is acquired.

In other words,All America would carry idle circuits and not charge

future IRU purchasers for intervening maintenance or depreciation.

15. All America would also lease voice circuits to the authorized

carriers, if they so desired , at a fixed annual charge of approximately

$ 2,000 per circuit. This annual charge, which would remain fixed re

gardless of the number of voice circuits actually in use in the system ,

is calculated by dividing All America's annual revenue requirements

for the proposed system by the initial equipped voice circuit capacity

of the system ( 180 voice circuits ) . All America's estimated annual

revenue requirements for the voice circuit portion of the system is
as follows : 3

Maintenance and operating expenses $ 134, 000

Property taxes .. 19,500

Municipal tax
4, 000

Income tax . 24, 000

Depreciation expenses. 68, 200

Administrative expense- 34, 800

8

* All America, a voice carrier, does not propose to use the television channel, since it

considers the service one appropriately to be provided by a record carrier. It contemplates

that the IRU for the television channel might be granted to one of the three international

record carriers serving Puerto Rico, or twoor more on a fractional basis if more than one

requests an IRU .

It should be noted that All America is subject to certain Puerto Rican taxes from
which PRCA is exempt.

& Maintenance for voice channels only.

13 F.C.C. 2d
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Insurance 3, 900

Net operating income ( 8 percent rate of return ) ---
73 , 000

Total 361 , 400

Although the net book value of the system will be decreased by de
preciation, the $ 2,000 annual lease charge per circuit will remain

constant because All America believes that the depreciation will be off

setby increases in labor and administrative expenses.

16. With respect to maintenance and operating personnel, All

America proposes to have 13 technicians and one supervisor allocated

as follows.There would be one technician on duty at each of the San

Juan and Cayey terminal stations 24 hours per day, 7 days per week ,

to maintain and operate the terminal stations. Two additional tech

nicians working an 8 -hour shift, 5 days per week, at the San Juan

terminal will be responsible for regular maintenance of the two un

attended relay stations of the proposed system as well as three un

attended relay stations in other All America microwave systems. In

addition, All America proposes to have two technicians on duty 24

hours per day, 7 days a week, at the San Juan terminal who will be

responsible for emergency maintenance of the foregoing five un

attended relay stations.

(2 ) PRCA

17. Contrary to its initial proposal as reflected in the designation

order, PRCA does not propose to use the proposed system to provide

domestic , i.e. , intraisland, communications services to its subscribers.

It proposes to own the facilities and to lease circuits to the authorized

international carriers on a contractual basis. PRCA does not propose

to grant IRUs. It states :

The indefeasible right of use concept might have been practical to PRCA

had it pursued its initial proposal so that the system could be used for both

overseas and domestic traffic. Under the existing proposal, all traffic which

the microwave system will carry will be routed through the international

carriers. If PRCA were to make this facility available on an indefeasible

right of use basis, it would in actuality have little if any ownership in the

system

18. PRCA's lease charge per circuit would be set at an amount which

would allow PRCA to recover the system construction costs, that is

depreciation, maintenance and operating expenses ( including the cost

ofcapital ) , and would, in addition, yield to PRCA a profit of 8 percent

of total unrecovered investment in the system . The sum of these costs,

expenses and profit ( revenue requirements) is estimated at $ 390,620,

broken down as follows:

· All America proposes integrated operation of the microwave link with its operating
complex and would use the same test board for satellite circuits that it uses for other

overseas circuits.

$ PRCA anticipates that it would have no difficulty in negotiating satisfactory arrange
ments with the carriers. It has submitted a suggested form of lease arrangement that

would be satisfactory to it.

15 F.C.C. 20
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Salaries, direct maintenance .

Employee overhead..

Maintenance , road and building

Parts, spare

Utilities

Lease payments ..

Insurance

Interest

Administrative

$78, 000

32, 296

8,000

30, 000

3, 000

" 1 , 200

7 , 05.3

47, 385

19, 500

Total

Depreciation Expenses_

PRCA Profit ----

226 , 436

79, 930

84 , 254

Total ( revenue requirements ) ------ $390, 620

PRCA states that the lease figure does not include payments for space at the earth
station and at the San Juan terminal, and may have to be increased . All America estimates

that the annual charge for its San Juan terminal would be approximately $ 20,000, and

for the Cayey terminal $ 6,000 per year, but has submitted no evidence to substantiate

this claim .

19. The lease charge per circuit would be determined by dividing the

revenue requirement by the number of circuits actually leased ( never

fewer than 104 for purposes of calculation ). Based on estimated rev

enue requirements of $ 390,620 and an initial use of 104 voice circuits,

PRCA proposes initially to lease voice circuits in the system at á

monthly charge of $ 311.50 per circuit or approximately $ 3,738 an

nually.As the number of voice circuits leased in the system increases

above 104, or as unrecovered investment decreases, PŘCA would de

crease the monthly charge per voice circuit in accordance with the

formula set forth above.

20. The total annual revenue requirements on which the monthly

lease charge is based includes interest of $ 47,385, or 412 percent of total

estimated construction cost, and is the cost of capital for financing the
proposed system . The 412 -percent interest figure is not included in the

8 -percent profit of $ 84,254, but rather is in addition to that figure.

The monthly lease charge per voice circuit includes compensation to

PRCA for the television capability of the microwave system . PRCA

does not know if it would make an adjustment in the voice circuit

charge to a carrier or carriers leasing voice circuits which either made

no use of the television capability or used it to an extent disproportion

ate to the use of voice circuits. PRCA states that it sees " no harm in

permitting the message traffic to 'subsidize' television traffic until some

pattern ofusage is established and it becomes clear just precisely how
television service is going to be provided in Puerto Rico .

21. PRCA proposes a basic staff of 10 technicians to maintain and

operate the proposed system , and will have additional technical per

sonnel available in case of unusual problems or serious malfunction

ings requiring specialized skills. There would be one technician on

duty at each of the San Juan and Cayey terminal stations 24 hours

per day, 7 days per week , to operate and maintain the terminal sta

tions. In addition, there would be one technician on duty for one 8

hour shift per day at each of the terminal stations who will maintain

the two unattended relay stations and be available to perform duties

at their respective terminal station bases. One technician in San Juan

and one in Cayey will be on call” at his home or elsewhere to perform

13 F.C.C. 20
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emergency maintenance, and would becompensated only if called to

duty . Only one PRCA technician would respond to an emergency call

( whereas All America would send two ) , and it is estimated that such

technician would reach the unattendedrelay stations within one hour

after a malfunction occurred.

III . CONTENTIONS OF THE PARTIES

22. All America, and the Common Carrier Bureau urge that the

proposal of All America is superior and should be granted, principally

on the ground that All Americaitself proposes to use two-thirds of

the voice capacity and to grant IRUs for the rest, and PRCA does

not. They point out that the microwave link is an integral and neces

sary adjunct of the Cayey earth station and is to be used solely for

transmitting interstate or international traffic between the AllAmerica

terminal and earth station. Since the Commission's policy with respect

to earth stations and international cables ( e.g. , the Florida-Virgin

Islands cable and TAT IV and V) is to relate ownership to use, they

reason that the same policy should be applied to a microwave link
affording the international carriers access to the earth station when

their overseas traffic goes via satellite instead of cable. An IRU is akin

to ownership and hence is consistent with such a policy .

23. They further assert that theIRU proposal of AllAmerica would

afford authorized carriers " nondiscriminatory use of, and equitable

access to, the communications satellite system and the satellite terminal

stations under just and reasonable charges," as required by section

201 ( c ) ( 2) of the CommunicationsSatellite Act. In addition , they urge

that thePRCA lease proposal is inconsistent with section 201( c) ( 2 )

because it improperlyincludes in operating expenses the 41/2 -percent

interest charge on borrowed capital, as wellas an 8 -percent return, and

because the charge for voice circuits includes compensation for the

television capability of the system and thereby discriminates among
carriers.

24. All America and RCA urge that All America's IRU proposal

( an initial per voice circuit purchase price of $ 5,100 plus $ 750 annu

ally ) would result over the life ofthe system in considerable economies

to the carriers as opposed to PRCA's per voice circuit lease charge of

$3,738 annually. However, the Common Carrier Bureau claims that

they overstate the savings. For, while the carriers would pay less per

voice circuit on an IRU basis, the purchase price constitutes a capital

investment which would go into their rate base andon which they

would incur depreciation expense . Moreover, while PRCA's initial

lease charge per voice circuit is more than All America's, the PRCA

charge would decrease as more circuits in the system are used whereas

the All America lease charge would remain constant. It is conceded by

all parties that, at least initially, rates to customers of the international

carriers will be the same whether All America or PRCA obtains the

microwave grant, since the carriers propose composite rates rather

than different rates for the same type of service rendered via cable or

satellite.

15 F.C.C. 20
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25. Claiming thatPRCA's maintenance proposal is inadequate,All

America asserts that twice as many maintenance personnel would be

desirable . It further asserts that its own manpower requirements are

lower because it is already operating in the San Juan terminal and can

make use of such personnel as needed. The Common Carrier Bureau

disagrees with Alì America's contention that PRCA's maintenance

proposal is totally inadequate. However, the Bureau urges thatthe All

America maintenance proposal is nevertheless superior and that this

preference is entitled to more weight because the PRCAproposal con

templates emergency performance by " on call ” personneland only one

technician would respond to such a call, whereas All America would

send two.

26. PRCA urges that the two proposals are substantially equal ex

cept for the IRU versus lease distinction, and that its application

should be granted because the facilities are located wholly within
Puerto Rico, and should therefore be licensed to the domestic carrier

operating in the Cayey area . It further asserts that no section 214

certificate is required , since PRCA would be operating as a "connecting

carrier ” within the meaning of section 2 ( b ) of the Communications

Act. All America takes issue with this position as a matter of law,

but the Common Carrier Bureau doesnot reach the question in view

of its recommendation for a grant to All America .

27. Rafael A. Riviera -Cruz, Solicitor General of the Commonwealth

of Puerto Rico, testified on behalf of PRCA at the direction of the

Commonwealth's Governor and Attorney General as to why the Com

monwealth favors a grant of the application to PRCA and why the

Commonwealth believes that such a grant would be to its best interests.

Generally, Riviera -Cruz testified concerning (a) the extent to which

the Commonwealth government actively participates in matters which,

in other areas,might be left to private interests ; (6 ) how government

participation has led to the island's economic development over the

past few decades; ( c ) the history of the United States relationships to

Puerto Rico ; and (d ) the economic and other benefits which the Com

monwealth would receive were PRCA to be granted the authoriza

tion . Specifically, he testified that the Commonwealth favored a grant

to PRČA because the microwave operation would be a source of rev

enue to PRCA (which operates at a loss in providing domestic service)

and would enhance the prestige of the Commonwealth. Inaddition

to pointing to the dominant role of ITT companies in the Caribbean

area, the Solicitor General urged that the Commission should respect

the views of the Puerto Rican government because of its Common

wealth status and " unique relationship " with the United States. He

further suggested that a grant to PRCA would accord with United

States policy of promoting the development of Puerto Rico and its

local independence in matters of commerce.

28. On the question of IRU versus lease, PRCA points out that, to

date, all terrestrial links to other earth stations have been licensed to

local carriers with circuits made available to international carriers

on a lease basis. The PRCA lease proposal, being almost identical to

one in effect for the terrestrial link between Honolulu and the Paumalu

earth station, cannot be said to be contrary to Commission policy .

15 F.C.C. 20
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Moreover, the IRU concept would be impracticable for PRCA since

all traffic on the Puerto Rican earth station link will be routed through

the international carriers, and PRCA would therefore have little or

no ownership of facilities . With respect to recovery of interest expense,

PRCA notes that it is not a stock corporation which canrely on equity,

but a public corporation operating at a loss. However, in the event of

a Commission determination that PRCA should not be permitted to

recoup interest expense, PRCA states that the Commission could so

condition its grant. In responsetothe contention that its leaseproposal
subsidizes television and discriminates among carriers, PRCA notes

that the television use is uncertain now and it proposes to make changes

as it gains experience.

29. In reply to PRCA's contentions, the Common Carrier Bureau

asserts that this case is different from Paumalu, Andover and Brewster

Flat because : ( a ) this is the first contested, comparative case ; ( b )

in those cases existing facilities of the local carriers were utilized in

substantial part, whereas here entirely new facilities are required so

that there is no question of a substantial, uneconomic duplication of

facilities or inefficient use of spectrum ; and ( c ) in those cases the ter

restrial facilities were used , and continued to be used , to handle do

mestic traffic of the licensee carrier as well as earth station traffic,

whereas here the facilities will be dedicated to serving the Cayey earth

station and will not be used by PRCA, at least initially, for intra

Puerto Rico traffic. It asserts further that no general policy has yet

been established as to which entity or entitiesshould operate the con

necting facilities between an earth station and a central operating of

fice when no facilities exist. The Bureau states that it favors the IRU

concept both as a means of assuring equitable and nondiscriminatory

access to the earth station and also because of the public interest con

sideration of encouraging carriers to invest in the facilities which they

use to provide serviceto the public.

30. The Bureau agrees that the desires of the Commonwealth are
entitled to consideration and would be of decisional significance if the

two proposals were equal or approximately so. However, since itdoes

not believe that this is the case here ,the Bureau urges that the Com

mission should not reject a superior proposal offering more benefits

to the Commonwealth as a whole in terms of communications service

because the Commonwealth would prefer to have an entity in which

it has a proprietary interest perform the service. The Bureau claims

that the evidence on behalf of the Commonwealth does not demon

strate how a grant to PRCA would result in better, more efficient or

less expensive service or would further the economic goal, status or
prestige of the Commonwealth .

CONCLUSIONS

31. The competing proposals of the applicants in this case do not

present substantial comparative differences in some respects. Since

construction has already proceeded pursuant to the agreement of the

applicants and the joint construction permit, the technical facilities,

system reliability and construction costs will be virtually identical no

matter which entity is licensed . Thus, our comparative evaluation must

15 F.C.C. 20
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turn on the differences in their proposals for operating the system ,

and on our determination as to whether the public interest would be

better served by relating ownership of the earth station linkto use of

the system or by licensing another carrier to lease the facilities to the

carriers usingthe system .

32. Whilethe estimates of All America and PRCA as to annual

operating costs and revenue requirements are relatively close, those of

PRCA are somewhat higher.10 The differences in details appear to be

attributable primarily to the circumstances that All America is sub

ject to various taxes from which PRCA is exempt, andPRCA includes

4.5 -percent interest on borrowed capital in itsoperating expenses, in

addition to proposing an 8-percent return . Since PRCÀ proposes to

recoup such cost of capital as well as an 8 -percent return, whereas

All America proposes only an 8 -percent return on its lease alternative

and no return on the basic IRU proposal ( except as All America and

the authorized carriers would each include its share of the facilities in

its own rate base ), the All America proposal is preferable on this

score.1
1

33. It also appears that the All America proposal will be less costly

to the carriers using the system , as claimed by All America and RCA,

though we agree with the Common CarrierBureau that they over

state the savings. Under PRCA's proposal, the annual per voice cir

cuit charge is $3,738 as compared toan initial IRU purchase price

of $5,100 plus $750 annually under All America's IRU proposal ( see

paras. 11 and 12, above) or $2,000 annually under its alternative lease

proposal. While PRCA proposes to decrease its charge as more cir

cuits in the system are used, All America's lease charge would remain

constant. However, All America states that the price of an IRU is

subject to readjustment when the system is expanded in the future

beyond the initial 180 voice circuits. Moreover, we think it follows

from the difference in estimated revenue requirements and proposed

returns that the PRCA proposal is likely to be more costly tothe car

riers. The circumstance that the carriers propose to charge the same

composite rate to the public for service via satellite or cable, regard

less of whether All America or PRCA obtains the microwave grant,

does not do away with the need for concern as to the ultimate effect

on rates to the public. The cost of facilities to the carriers is bound

to be reflected eventually in rates charged to their customers. Accord

ingly, the All America proposal warrants a preference in this area also .

34. The PRCA lease charge per voice circuit includes compensation

for the television capability of the system . It is asserted that one effect

of this proposal is to subsidize television service through higher rates

charged to the users of voice and record services and that it is dis

criminatory against carriers who do not plan to provide television

transmission service, contrary to the requirements of section 201 ( c ) ( 2 )

10 We note that PRCA has not included the cost of leasing facilities in the earth station

and in the All America terminal in San Juan . Moreover , regardless of the outcome of

this proceeding, PRCA will own the repeater site and buildings at Cerro las Pinas. It

states that it would use them for other services and make them available to All America

for a nominal fee. PRCA assumes that All America would do the same with respect to its

San Juanterminal intheevent of a grant to PRCA .

11 While PRCA states that the Commission could condition a grant to it to exclude the

interest item . this is a comparative proceeding and the decision should turn on the

proposals of the applicants.
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of the Communications Satellite Act. We think that the cost of the

television capability of the facilities should be segregated from the
voice circuit cost.While the PRCA proposal is deficient in this respect,

All America's proposal also has some questionable aspects. AllAmerica

estimates that the capacity of the system will normally be used two

thirds for message traffic and one-third for television . However, it

allocates only 13 percent of the system cost to television , counting only

those construction costs related solely thereto, and proposes an annual
charge of only $20,000 for thecarrier or carriers obtaining the IRU
for the television channel. All America states that this is because

the basic use of the system will be for voice and record service, and

the added investment and operating expense to provide television

facilities is incremental . All America contemplates that the IRU

for the television channel might be granted to one of the record

carriers, or to two or more on a fractional basis if more than one re

quests an IRU.12 But, it is not clear on precisely what basis the tele

vision capability and costs would be apportioned in the event that

more than one carrier has television requirements.

35. It may be that both applicants have been handicapped in their

proposals by an unavoidable present uncertainty as to future use of the

system for television service. Accordingly , while the All America

proposal comes closer to segregating costs and charges, and to this

extent is superior to the clearly deficient PRCA proposal, we do not

attach decisional significance to the difference. We are unable to

determine, on the basis of the record, whether the sale of an IRU

in the television circuit would assure equitable and nondiscriminatory

access to the earth station for the provision of television transmission

service. A grant to either applicant would require appropriate condi

tions to protect the public interest and to insure consistency with the

provisions ofsection 201 (c ) (2 ) of the Communications Satellite Act.

36. On the matter of maintenance, we conclude that theAll America

proposal is entitled to a comparative preference. All America will

have technical personnel on duty 24 hours a day to cover all sites

and will have two more persons on its assigned technical staff than

PRCA . Underthe PRCA proposal emergency maintenance would be

performedby “ on call” personnel, who would be compensated onlyif

called to duty. PRCA estimates that a technician would reach the

unattended stations within one hour after a malfunction occurred .

Moreover, PRCA would send only one technician in response to an

emergency call, whereas All America would send two.

37. The principalsignificant difference between the two applicants is

that All America will be a primary user of the system and will grant

other authorized carriers access to the facilities on termsakin to owner

ship , whereas PRCA is seeking a grant for the sole purpose of leasing

the facilities to All Americaand the other authorized carriers . We

are not persuaded by the suggestion that the IRU concept is per se

preferable to a leasing arrangement as a means of assuring equi

table access to an earth station.As PRCA correctly points out,terres

trial links to other earth stations have been licensed to local carriers,

with circuits made available to authorized carriers on a lease basis.

1 Intervenor ITT World Com , has already expressed an interest in the television channel.
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It is the Commission's responsibility under section 201 ( c ) ( 2 ) of the

Communications Satellite Act to insure equitable access to an earth

station, andany grant here would incorporate that requirement. How

ever, theIRU concept is apractical andreasonable method of relating

ownership to use where facilities are to be used by more than one

carrier.13 Therefore, if, as we believe, the ownership principle appro

priately applies here, the All America proposal warrants a substantial

preference over the lease -only proposal of PRCA.

38. In general, we think that common carriers should own the

facilities they use to serve the public unless there is some advantage

in utilizing the facilities of another carrier or other entity, such as

economy, efficiency, spectrum conservation, etc. Moreover , since the

instant microwave system is dedicated exclusively to earth station

traffic and is an indispensable adjunct of the earth station , there is

considerable force to the argumentthat an analogous policy of owner

ship should apply. In our Second Report and Order on Ownership and

Operation of Earth Stations, we stated ( 5 FCC 2d 812, 818-819) :

We find that the most logical and equitable formular is one under which

ownership is reasonably related to use . Any major departure from this prin

ciple would, in essence , mean that a carrier ready, willing, and able to pay

for facilities which it actually requires to handle traffic would be required

to lease them from a second carrier. The sole function of the second carrier

would be that of the investor in facilities on which such second carrier would

realize a return at the expense of the first carrier user. In this connection we

note that in our TAT - 4 decision we stated that in the future we could ex

pect ownership in cables to reflect the use made by the various carriers.

39. PRCA has not established any countervailing advantages in

granting these facilities toa middleman carrier. Unlike other earth

station situations, such as Hawaii, there is no question here of un

economic duplication ofexisting facilities or inefficient spectrum usage

if All America is authorized to own the microwave system . The

Puerto Rican microwave facilities are entirely new and will be devoted

exclusively to earth station traffic , at least initially.14 Moreover, the

All America proposal is preferableinsofar as maintenance and costs to

the authorized carriers are concerned . And since the earth station link

will terminate in All America's San Juan central operating head

quarters where other overseas facilities also terminate, All America

would appear to be in a better position to achieve integrated opera

tions on an efficient and economical basis. For example, All America

proposes to use the same test board and to draw on technical personnel
in its terminal to assist in maintaining the earth station link.

40. Indeed, PRCA does not claim that its proposal is superior from

a communications standpoint. Its position is rather that the two pro

posals are approximately equal in this regard and that it is entitled to

a grant on other policy grounds. PRCAasserts that the facilities are

13 An IRU gives an interest which is sufficient to obtain most of the important goals

of joint ownership , such as an indisputable right to use a proportionate share ofthe

facilities , at costs which are proportionate to total cost without including a return

element to the licensee , and inclusion of the investment in the acquired circuits in the

acquiring carrier's rate base . And , at the same time, efficiency is furthered by retaining

the responsibility for maintenance and operation of the system in the hands of a single
entity .

14 We note that All America proposes to make voice circuits in the system available
to PRCA should it desire, in the future, to use the system for intra -Puerto Rico service .
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" domestic” and should therefore go to a domestic carrier, and that this

would afford diversity as well asaccommodate the wishes of the Com

monwealth of Puerto Rico. For the reasons set forth above, we do

not regard the two proposals as approximately equal on their merits.

We shall nevertheless consider the asserted policy grounds.

41. Contrary tothe contention of PRCA , the microwave facilities

are not " domestic” despite their physical location entirely within the

commonwealth of Puerto Rico. A microwave link between the oper

ating headquarters of an international carrier and an earth station of

an international communications satellite system , which is to be used

exclusively or principally for overseas earth station traffic, is clearly

part of an interstate or foreign line. See sections 3 ( e )and 3( f ) of the

Communications Act. Cf. California Interstate Telephone Co. v. Fed

eral Communications Commission , 328 F. 2d 556 ( C.A.D.C.); Idaho

Microwave, Inc. v. Federal Communications Commission, 352 F. 2d

729 ( C.A.D.C.) ; General Telephone Company of California, 13 FCC

2d 448. We are also of the view that section214 of the Communica

tions Act is applicable to a line of this nature and that PRCA would

not have exemptstatus as a “ connecting carrier " within the meaning

of section 2 ( b ) . See Memorandum Opinion and Order in docket No.

17333, FCC 68-973 ( September 27, 1968).15 If there is any force to the

argument that the type ofcarrier should match the type of facility, it

tends to support a grant to an international carrier like All America.

42. PRCA's further contention that it should receive a grant because

of the dominant position of ITT and its subsidiaries in the area of

Puerto Ricomight carry someweight if PRCA were seeking to com

pete with All America in providing services to the public. ButPRCA

does not presently propose to use the facilities for its own traffic and ,

in the event it should undertake to do so in the future, has not sug

gested that it would engage in overseas operations as an authorized

user of the communications satellite system . In the circumstances, we

fail to see how a grant to PRCA would promote diversity in the

sense of enhanced competition . While diversity may be furthered by

permitting othersto own a portion of the facilities used bya carrier in

serving the public,there are operationaldrawbacks to thistypeof divi

sion and it is inconsistent with the principle set forth in para. 38 above

in the absence of countervailing advantages.

43. The Commission has given careful consideration to PRCA's

final argument with respect to the desires of the Commonwealth of

Puerto Rico. This factor is clearly the strongest point in favor of a

grant of the PRCA application , and we would be inclined to accord

decisional significance to the wishes of the Commonwealth if the two

proposals were equal or approximately so. However, in our view the

record establishes that a grant of the All America proposal would re

sult in more efficient and less expensive service and would better ac

cord with the principle of relating ownership to use as a matter of

communications policy. That being so,the public in the Commonwealth

of Puerto Rico should derive some benefits from a grant of All Amer

15 Unlike All America , PRCA has not filed an application for a section 214 certificate
to authorize channelizing equipment. The filing of such an application would be required

in the event of a grant to it.
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ica's application. In the circumstances, we cannot conclude that this

point of preference for PRCA is sufficient to outweigh the superior

aspects of theAll America proposal.

44. In light of all theforegoing we conclude that the public interest

would be better served by agrant of All America's applications, and

a denial of the PRCA applications.We further find that the subject

facilities are necessary to provide physical connection between exist

ing communications facilities in San Juan and the earth station near

Cayey, P.R.

45. We turn to the conditions to be placed on the authorizations

pursuant to the Commission's authority under sections 4 ( i ) , 214 ( c )

and title III of the Communications Act of 1934 , and section 201 ( c ) ( 2 )

of the Communications Satellite Act of 1962.16

46. Consistently with our action in American Telephone and Tele

graph Co., et al., 38 FCC 1315, 1321 , and in order to effectuate the pur

pose of section 201 ( c ) ( 2 ) of theCommunications Satellite Act , we

shall condition both the construction permit and the certificate to be

issued to All America to provide that authorized carriers shall have

equitable access to the Cayey earth station through the proposed facil

ities, on fair and nondiscriminatory terms. Since we cannot deter

mine at this time, on the basis of the record , whether the sale of an

IRU in the television circuit will comport with that requirement, we

shall also impose a condition that All America may not dispose of any

interest in the television circuit of the proposed system without fur

ther authorization by the Commission. We can foresee that there may

be instances when the authorized carriers would properly wish to

acquire voicecircuits in the proposed system on a lease basis, e.g. a need

for a voice circuit for a short period of time, and shall therefore re

quire All America to permit the authorized carriers to acquire voice

circuits on either an IRU or a lease basis. In order to insure that the

lease charges, terms, and conditions comport with the requirements

of section 201 (c ) ( 2 ) of the Communications Satellite Act, we shall
retain jurisdiction over these matters.17

47. Intervenor Western Union International (WUI) urges that a

grant should contain a condition that All America must make space
available to the authorized carriers in its San Juan terminal in order to

assure them equitable and nondiscriminatory access to the earth sta

tion . There is no evidence on this point in the record , and we are not in

a position to determine whether such a condition is necessary, equi

table or in the public interest. However, the interests of the carriers

are protected because we are retaining jurisdiction over all aspects of

thismatter in view of the various problems and uncertainties which

remain with respect to future use and growth of the system . WUI may

wish to explore this question further with the Common Carrier Bureau

16 While the provision of facilities by one carrier to another does not ordinarily come
within sections 201-205 of the Communications Act , the statutory authority cited above

includes ample power to impose conditions reasonably required in the public interestand
in the execution of our responsibilities under the 1934 and1962acts.
17 Insofar as the public is concerned , it appears that rates presently on file with the

Commission, or amendments theretowhich may become effective, willapply. Therecord
shows that this willbe the case for All America's services and there is nothing to

indicate that the same will not be the case for the other authorized carriers. The record

does not establish the need for a requirement as to interconnection of facilities under

issue 2 ( b) .
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and the other carriers involved , in an effort to reach a mutually satis

factory solution. In the event that the matter remains unresolved and

WU'I properly supports its claim, the Commission will take such action

as then appears appropriate.

48. As noted,joint construction permits ( file Nos. 4026 through

4029-C1- P -68 ) have been granted to All America and PRCA which

were expresslymade subject to further orders issued in these proceed

ings. Since we are granting All America's applications, we will order

that the construction permits to be issued shall supersede the said joint

authorizations. In this connection, we note that All America's prede

cessor, ITTCRPR, and PRCA, by Agreement of February 5, 1968 ,

provided that the successful applicant herein would reimburse the

other for contribution towards costs and expenses attributable to the

construction and installation of the subject facilities in accordance with

the terms specified in the agreement. Our action herein is not intended

to relieve All America of any obligations it has under that agreement,

as amended or supplemented. After All America has fully reimbursed

PRCA for all proper and necessary contributions towards the cost of

construction of the subject facilities insofar as consistent with appli

cable rules of theCommission, it shall account for such reimbursement

in compliance with part 31 of our rules.

ORDER AND CERTIFICATE

49. It is hereby certified, That the present or future public conven

ience and necessity require or will require operation of the equipment as

proposed for use in conjunction with the subject point-to -point micro

wave radio system between San Juan, P.R., and the earth station near

Cayey, P.R.;

50. It is ordered, That application file No. P - C -6811 18 granted and
that All America Cables and Radio, Inc. Is hereby authorized to oper

ate the channelizing equipment heretofore authorized to beinstalled

by the Commission's Order and Certificate, File No. P - C - 6811 - A

granted on May 15, 1968 ;

51. It is furtherordered, That theabove described microwave appli

cations of All America Cables and Radio, Inc. ( file Nos. 690 through

693 - C1- P -68) Are granted subject to the terms, conditions, and limi

tations specified below ; and that the above described applications of

Puerto Rico Communications Authority Are denied ;

52. It is further ordered, That the authorizations granted herein

shall be subject to the condition that the facilities authorized shall be

made available to all authorized carriers, as defined in section 25.103

( b ) ( 1 ) of part 25 of the Commission's rules, and to such others as

are, or may in the future be, authorizedby the Commission to use the

communications satellite system on such fair and nondiscriminatory

terms as will assure equitable access thereto ;

53. It is further ordered, That All America Cables and Radio, Inc.

shall make available to all authorized carriers and users, as defined

in the ordering clause immediately above, who are authorized to ac

quire them , and to other carriers, circuits on an indefeasible right of

use basis ; or if such carriers do not desire to acquire circuits on an

15 F.C.C. 2d
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indefeasible right of usebasis, by lease upon such terms and conditions

andatsuch rates as may be approved or prescribedby the Commission :
54. It is further ordered, That All America Cables and Radio, Inc.

shall not dispose of any interest in the television transmission capacity

of the facilities authorized herein without prior authorization of the

Commission ;

55. It is further ordered , That All AmericaCables and Radio, Inc.

shall not, except upon authorization of the Commission , dispose of

any interest in circuits in the facilities authorized herein to any carrier

not fully subject to title II of the Communications Act of 1934, as

amended ;

56. It is further ordered, That All America Cables and Radio, Inc.

shall not increase the voice circuitcapacity in the system beyond the

initial 180 unless authorized by the Commission ;

57. It is further ordered , That theconstruction permits granted

jointly to All America Cables and Radio, Inc. and Puerto Rico Com

munications Authority on June 11 , 1968 ( file Nos. 4026 through 4029–

C1- P -68 ) Are superseded by the authorizations herein granted to All

America Cables and Radio, Inc.;

58. It is further ordered, Thatthe Commission retains jurisdiction

over all aspects of this matter ; and

59. It isfurtherordered,That themotions to correct transcript filed

September 16, 1968, by Puerto Rico Communications Authority;

September 18, 1968, by the chief, Common Carrier Bureau ; Septem
ber 20, 1968, by All America Cables and Radio , Inc.; and September 23,

1968, by Western Union International, Inc., Are granted and that the

transcript is corrected accordingly.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.O.C. 2d



American Broadcasting Cos., Inc. 19

FCC 68-915

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Request by

AMERICAN BROADCASTING Cos ., Inc.

Concerning Lack of Comparable Facili
ties in Various Television Markets

( September 5, 1968 )

The Commission , by the Commissioners Hyde, Chairman ; Lee,

Wadsworth , Bartley, Čox, and Johnson , with Commissioner Cox dis

senting and issuinga statement in which Commissioner Johnson joins,

approved the following document:

MR. LEONARD H. GOLDENSON ,

President, American Broadcasting

Companies, Inc. ,

1330 Avenue of the Americas,

New York , N.Y. 10019

DEAR SIR : Your letter of March 29, 1968 to Commissioners Lee and

Cox together with communications from other interested persons

relevant thereto have been carefully considered by the Commission.

The Commission continues to be concerned with the problems raised

by lack of comparable facilities in various television markets - par

ticularly the problems of internetwork competition. It does not, how

ever, believe that in the circumstances it wouldbe appropriate to take

the actions urged by you . The Commission will continue to keep in

close touch with developments in this area .

BY DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary.

DISSENTING STATEMENT OF COMMISSIONER KENNETH A. Cox IN WHICH

COMMISSIONER NICHOLAS JOHNSON JOINS

My file on this matter is nearly two inches thick, including very

bulky memoranda from our staff. The problem posed 'is one whichthe
management of one of our three national television networks considers

crucial to its ability to remain competitive. Yet a majority of my col

leagues have disposed of this very complex matter, afterthe briefest

of oral discussion, in a letter of just nine lines. They simply state their

conclusion that " in the circumstances, " which are not specified in any

way , it would not be appropriate to take the actions urged by ABC

without giving any rational explanation for this result. I have

complained of other instances where similarly inadequate grounds have

been given for the results reached, because this makes it impossible for

15 F.C.C. 2a



20 Federal Communications Commission Reports

parties adversely affected or for Commissioners who disagree with

the result to come to grips with the majority's action .

Here, for example, I cannot tell, on the basis of the letter or of the

oral statements ofmycolleagues , whether the members of the majority

believe (1 ) that there is no problem because ABC now enjoys equal

competitive status, ( 2 ) that even though it lacks equally competitive

facilities, the recent developments complained of do not pose any

serious threat to ABC's competitive position , ( 3 ) that even if ABC's

position deteriorates, the public interest will not be impaired, ( 4 )

that there isa problem , the public interest is endangered, but we lack

legal authority to act as ABC has requested, ( 5 ) that the public in

terest may bedamaged but that dealing with the problem would re

quire a course of action markedly different from anything we have

done before, and that this is just too much trouble, or ( 6 ) that un

restrained competition must be preserved , even if it results in loss or

deterioration of service to the public. It is therefore very difficult to
comment on their action.

Whatever their reasons, I think the result is contrary to the public

interest. I wish I had time to develop the matter fully, but I must

content myself with a very brief statement ofmy position .

ABC has always been at a competitive disadvantage in terms of

facilities. This has been recognized for years by the Commission and

the Congress, and the achievementof three fully competitive commer

cial networks 1 has been a majorobjective of congressional and Com

mission policy. No one has urged that it is any obligation of govern

ment to insure that all three networks realize equal profits. But Ithink

there has been agreement that it is an appropriate concern of govern

ment to provide the opportunity for equal access to the national au

dience which is a necessary prerequisite to free and equal network

competition .

In recognition of this obligation , the Commission has done a num

ber of things. It dropped -in third VHF channels in New Orleans,

Rochester, Syracuse, Grand Rapids, etc. to permit the development

of competitive outlets for ABC, and proposed similar action in seven

other markets. Similarly, the Commission deintermixed Fresno,

Bakersfield and Elmora — and was well on the way to doing the same

thing in Evansville, until, having proposed such action in seven other

markets, it abandoned the whole deintermixtureconcept in the wake

of the all-channel set legislation. Again, this technique was designed

1 I do not suggest that three national program services provide all the program diversity

that may be needed . But faced with the facts that the Dumont Network had ceased

operations, largely because of lack of outlets, and that ABC was also lagging in that

regard, it was naturalfor all concerned to concentrate on achieving the goal of three

competitive networks. Theabortive Overmyer Network came into existence much later, but
was notcomparable in scope or function to ABC, CBS and NBC.

? Thisis not to say that profits are irrelevant to this problem . To the extent that lack

of equal access to the audience results in lower ratings than ABC's programs would
otherwise obtain, thismakes that network's sales job more difficult and reduces the rates
at which its commercial time can be sold , which, inturn,reduces its revenues and profits.
This may then compound the problem by reducing ABC's financial resources for its contin

uing competitive struggle with CBS and NBC. If equality of facilities is ever achieved ,

then the networks will be freeto compete for affiliates , programs, audiences, andadvertising

revenues onanequal basis .No doubt they will earn varying levels of profit, but that
would be no occasion for governmental intervention .

3In several instances it denied requests that these channels be reserved for noncom
mercial educational use, pointing out that ABC'sneed for a VHF outlet in order to be

competitive was more critically important than the admittedly desirable objective of

establishing a VHF educational station .
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to open up the potential for multiple services including a third com

mercial network outlet by providing for competitively equal facilities.

Following the majority's action in terminating our drop-in pro

posals, we considered a number of other devices for equalizing net

work competition. These included market sharing and time sharing,

among others.Indeed, Chairman Minow, in casting the decisive vote to

kill the drop - ins, appended a concurring statement in which he said

all such possible alternativeshad to be fully explored. But all our

discussions led to nothing, and the Commission finally wrote to ABC,

on March 19, 1965, indicating that it was still concerned about the com

petitive situation but rejectingall the proposals which had been made

for alleviatingthe situation in themajor two VHFmarkets.

After that, things settled down to a sort of stabilized stand -off. ABC

still lacked equal competitive outlets,but it had achieved, and seemed

likely to maintain , a level of access which apparently assured it of

viable status as anational network — though itslack of equal competi
tive opportunity hampered its efforts toachieve full parity with CBS

and NBC. Forexample, even when it develops programs which lead

in their timeperiods in those markets having three equal facilities,

it still lags in overall ratings because of its problem in gaining

access for its programs in oneand two VHF markets where it must

often content itself with delayed exposure in less desirable time slots.

And its perennial third place position, in turn , further compounds

its difficulties in building a fully competitive service. This damages

not just the interests of ABCand its shareholders. Its disadvantage

means that its affiliates normally are unable to charge rates equal to
their local competitors who are affiliated with the other two net

works. This means thattheir ability to provide an equally competitive

local service is also often impaired. Thus the entire viewing, pub
lic - even in markets having three or more equal facilities -- is de

prived of service it could reasonably expect to receive if ABC, and its

affiliates, enjoyed equal competitive opportunities.

It should be noted, of course, that even this precarious position

was attained at a high - and damaging cost. ABC was able to obtain

VHF affiliates in some one and twoVHF markets by the device of pay

ing such affiliates a much higher percentage of their rates than ABC

orthe other networks- normally pay. In my judgment this is un

desirable. Ideally, the affiliates of a network should enjoy the same

compensation rights and other terms and conditions, with any dif

ferences in theirvalue to advertisers reflected in increased rates, on a

logical and consistent basis. But ABC found it necessary to pay pre

mium compensation in these scarcity markets, thus further increasing

its operating costs and reducing its resources in its efforts to achieve

competitive parity . And, eventually NBC decided to use similar tac

tics in Charlotte, Dayton and Toledo , with the results about which

ABC isnow complaining. In this kind of competition , NBC has all
the advantages.

With things in this posture, ABC increased its revenues along with

CBS and NBC. It increased its percentage share of total television

network revenues from 1956 through 1961,but thereafter its share fell

off a bit and stabilized in the range 25.3 to 27.7 percent in the period
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1962 through 1967. Furthermore, its network operation , as such , lost

money in every year beginning with 1963. While its overall opera

tions including its owned and operated stations - remained profita

ble its percentage share of totalnetwork profits has fallen sharply from

its peak in 1961, and was less than one-third of that peak rate in 1967.

Thus, while its television operations continue to turn a profit , this

should not obscure ABC's very real competitive problems. The situa

tion cannot be said to be healthy when one network earns 7 percent

of total industry profits and its two competitors share the remaining

93 percent !“

ABC tried to improve its situation by mergingwith International

Telephone and Telegraph. I votedagainst approval of that merger be

cause I thought it had other aspects which were contrary to the public

interest. Inany event, I felt -- and still feel — that its basic problem

was lack of equality in station facilities, and I did not see how the

merger would help correct this. Assuming that the merger would have

yielded substantial additional financing for ABC — andthere was evi

dence that ITT expected to withdraw money from the network, rather

than put it in — this would have helped only in the short run , because

I don't think sheer money would have won enough VHF affiliates to

make ABC equally competitive.

The merger fell through when ITT withdrew because of delay in

resolution of the appeal from a favorable Commission ruling. ABC

was thus right back where it had been except that the status quo

whichhad existed for several years began to come unstuck. ABCgave

up VHF exposure in Louisville and Jacksonville, shifting to full af

filiation with UHF stations in those markets. This clearly benefits

the struggling UHF stations there by giving them a full network

schedule, with strong shows as well as weakerones. This greatly im

proves their competitive posture as compared totheir former situation

where they got the tail end of the three networks' schedules. In the long

run I think this will benefit ABC — when theall-channel law is fully

effective and a high -powered UHF station will enjoy circulation quite

comparable to its VHF competitors. But for the short run ABC suf

fered a loss in circulation because it shifted its most popular programs

from one of the two VHF stations where, even though often presented

in less desirable time periods, they nonetheless had garnered larger

audiences than they can hope to achieve on theUHF stations for some

time. And this means, of course, reduced ratings, with all that con

notes in this ratings-ridden industry. ABC's loss is, of course , offset

by gains for NBC and CBS. It would have been commendable - and ,

in the long run, in their own selfinterest - if the latter two networks

had taken comparable steps in other two VHF markets where ABC

has achieved a costly preferred position and where UHF stations are

available for affiliation . But they have not done so . They are appar

ently not interested in promoting UHF in these markets and, there

* I do not claim that ABC would necessarily enjoy profit parity with NBC and CBS ir

it enjoyed equal facilities, nor is exact equality of profits necessary. It may be that part

of its problems are due to other considerations - though in some areas itclearly surpasses

its competitors. But it seems clear to me beyond question that the major contributing

cause of its profit lag - and resulting continued competitive disadvantage_is its inability

to achieveequal facilities for equal accessto the national audience .
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by , nationwide - or in strengthening our overall network structure

and service. They have elected to stick with the preponderant VHF

stations and to let ABC carry the burden of increasing UHF affilia

tion in these unequal markets.

Through resort to its only successful method of winning VHF

affiliates, namely,upping the localstation's share of the revenues, ABC

picked up an additionalVHF station in Augusta, Ga. Then in rapid

succession it lost - or has been informed it will lose - preferred VHF

positions in Charlotte, Dayton and Toledo, and is threatened with

further erosion in New Haven and other markets. I do not think this

development has been accidental. All the shifts in affiliation are to

NBC, and the latter has clearly embarked on a conscious course of

action designed to improve its competitive position vis a vis CBSby

aggravating ABC's already significant disadvantage in facilities. It is

claimed, of course , that this is just good, hard competition, and that

the Government should not interfere with arrangements agreed upon

between networks and local stations— especially when, as here, a facade

of service to the public interest is thrown over the whole transaction .

But this is not a result of fair competition among equally advantaged

networks. This is a significant new effort by one of the two dominant

networks to distort further an already undesirable unbalance in net

work structure. Despitethe public interest phrases used, the objective

is increased profits for NBC and for the stations shifting affiliation.

But this is a business deeply affected by the public interest,and I think

that paramount interest is being submerged and impaired by tactics

designed only to promote private profit. I am not opposed to profit

for broadcasters, but none of the companies here involved are suffering

in any way. They are all highly profitable, and I do not equate further

increase in their profit levels with the public interest.

When ABC expressed concern over these developments, Commis

sioner Lee and I proposed that the Commission issue a noticeof inquiry

and proposed rulemaking with respect to this problem . This was

designedto treat the 19 markets among the top 100 which have less

than three equal facilities as a special case, and to achieve approx

imately equal access to the homes in these markets for all three

networks. While a number of alternatives were mentioned, I was par

ticularly interested in some kind of market sharing approach. This
would have meant that all three networks would have full affiliations

with UHF stations in some of these markets. It would have required

changes in affiliation from NBC or CBS to ABC in some instances.

Understandably , thisis not attractive to the two dominant networks

or to those of their VHF affiliates who would be affected . I do not claim

this is an ideal way to achieve the desired equality in facilities, nor that

it would be without problems. But I am satisfied that it is legally

within our powers and that it would achieve the desired results. It

would not have been a permanent arrangement, but would have been

strictly an interim measure until UHF stations attain their full cir

culationpotential through the all -channel legislation. I would have

been willing to accept any reasonable alternative which would have

moved , at this late date, toward adjustment of the inbalance in network

facilities. But as in the past all we received—was criticism . No one
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inside or outside the Commission - offered a better plan. Despite the

fact thatour proposal pointed,for thetime being, in a direction differ

ent from that which we have taken in the past indealing with network

affiliate relations, I am satisfied that this proposal, after balancing all

relevant considerations, was clearly in the public interest. In order

that interested parties can have a clear understanding of what was

at issue, I am attaching a copy of the proposal to this opinion as ap;

pendix A.Thisisexactly in the form in which Commissioner Lee and

I originally suggested it, but I was prepared to accept any suggested

changes which would have promoted the objective of equal competitive

opportunity in these markets. In particular, I cameto agree that the

reference to competing applications for the VHF stations in these

markets was unnecessary and perhaps unduly punitive. But this, with

some modification, is what I think we should have done to promote the

public's interest in equal competition and improved network service.

Mygood friend, Commissioner Lee, decided, inthe final event, to vote

with the majority, leaving only Commissioner Johnson and I support

ing the proposal.

As Isaid at the outset, I think this result is contrary to the public
interest. However, I do not think the exercise has been in vain. I think

that some, at least, of my colleagues of the majority are deeply con

cerned about the threatened worsening of the network competitive

picture which is posed by these recent developments. They apparently

do not share my sense ofurgency over developments to date , and they

obviously have greater difficulties with the proposed remedy than I

do. ButI hope and believe that if they find themselves faced with

furtherdeterioration in the competitive balance amongthe networks,

they will act promptly, by any means available - possibly the one I

have proposed — to preserve and promote the opportunity for access

to the American audience which is critically essential to healthy and

beneficial competition among the networks.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

TELEVISION STATION NETWORK AFFLIATION AS

IT AFFECTS A FULLY COMPETITIVE TELEVI

SION BROADCAST SERVICE

Docket No.

NOTICE OF INQUIRY AND PROPOSED RULEMAKING

BY THE COMMISSION : PROPOSAL SUBMITTED BY COMMISSIONERS LEE AND

Cox But Not ADOPTED BY THE COMMISSION .

1. Notice is hereby given of inquiry and proposed rulemaking in the
above -entitled matter.

2. Of the 100 largest communities in the United States there are

19 which have only two VHF stations, so that a fully competitive tele

vision broadcast service must rely upon the developmentof UHF

service. At the present time nine of these areas have noUHF station

in operation, seven haveone UHFstation , two have two UHF stations,

and one has three UHF stations. We note also that a number of these

communities have pending applications for UHF operation. The Com

mission has been informed that in several of these communities affilia

tion changes have either already taken place or are proposed which

woulddeprive the ABC network of substantial program clearances

on a VHF station in favor of the NBC network . We have been advised

that station WSOC -TV , Charlotte , which had previously accepted a

majority of ABC's prime time schedule, becamea primary affiliate of

NBC in 1967 and terminated its clearance of ABC programs. We have

also been informed that station WSPD -TV,Toledo, has advised ABC

that the station will become a primary NBC affiliate at the expiration

of its present ABC affiliation agreement. It appears that ABC hasalso

been told that station WLWD, Dayton, will becomea primary affiliate

of NBC in September 1968. The same shift in affiliation is feared by

ABC in other major markets.

3. The Commission has long been interested in preserving and en

larging full competition among network organizations. It has con

sidered the existence of strongly competitive networks to be essential in

order to maximize service tothe public in an industry wherenetworks

play such a large role. This policy has of course received judicial rec

ognition as well. See American Broadcasting-Paramount Theatres,

Inc. v. Federal Communications Commission , 345 F. 2d 954 ( C.A.D.C.,

1965 ) , cert. den. 383 U.S. 906 ; Joint Council on Educational Broad

casting v. Federal Communications Commission, 305 F. 2d 755 (C.A.

D.C., 1962 ) . The ABC network has also historically been in a more dif

ficult competitive position than CBS or NBC, largely due to the exist

ence of longstanding radio affiliations which gave ČBS and NBC an

15 F.C.C. 2d
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early advantage in obtaining television affiliations. This remains a

problem today.

4.At the same time, it has become clear that we must rely upon

UHF stations for the development of a truly nationwide television

broadcast service, since the available VHF channels are insufficient for

that purpose.To this endCongress passed the all -channel receiver leg

islation, which requires that television receivers shipped in interstate

commerce or imported into this country be capable of receiving all fre

quencies allocated by the Commission to television broadcasting. Sec

tion 303 (s) of the Communications Act, 47 U.S.C. 303 ( s ). This legis

lation has had a significant effect and UHF development has proceeded

apace. Nevertheless, this is still a very critical period for the sound

establishment of UHF service, particularly in the highly competitive

environment of the larger cities.

5. The Commission would be concerned with any action at this time

by either CBS or NBC to effect changes in primary affiliation by VHF

stations now primarily affiliated with ABC in those communities

in the top 100 marketswhere there are only two VHF stations. Such

changes would not only appear adversely to affect the areaof network

competition , but might alsohave an adverse effect upon the develop

ment of fully competitive UHF stations in these communities. The

problems seem to be related to each other. A weakening of ABC's com

petitive capacity at the same time that UHF stationsare required in

increasing numbers to engage in primary affiliations with ABC would

appear to be inconsistent with the Commission's objectives in the two

areas concerned, network competition and the development of UHF

service. It is desirable that a UHF station in each of these markets

have a full primary affiliation with one of the networks, so that it will

have the benefit of an integrated program service including some of

the most popular programs,and can promote its service in such a way

as to develop a really favorable identification with a single network.

It would seem that this would also simplify business relations, com

munications, etc. between the networks andtheir respective affiliates.

But it would be unfair to expect ABC to provide this primary affilia

tion in most of these communities. Such a development would weaken ,

rather than strengthen, its competitiveposture, and might impair its

ability to provide high quality service in those markets where it does

have an affiliate with an equally competitive facility. It is noted

that the licenses of stations WSPD - TV and WLWD were renewed

in September 1967, at which time it was represented that a majority of

theirnetwork programs would be taken from ABC.

6. The purpose of this notice is to bring the problem to the atten

tion of all interested persons, to secure therelevant facts and, if action

by the Commission is warranted , to request suggestions as to the form

that action should take. Several possibilities may be considered. Thus,

the Commission could limit the amount of programing taken from any

one network by a VHF stationin thecities involved. Such a rule would

prevent undue domination by any network until such time as the UHF

stations there become competitively equal in terms of their access to

the audience, so that the free forces of competition can play their

proper role. A second alternative might be a rule which would limit
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1

or regulate affiliation in these markets in such a way that each network

would have reasonably equal access to the aggregate homes in these

communities through apportionment of the available VHF and UHF

facilities. Or, instead of such an over-all approach, the Commission

could consider the particular situation in each city where affiliation

changes are being made, or proposed, either in terms of the signifi

canceof such a change wherea licensee has proposed an ABC primary

affiliation or,more generally, by making clearthat competitive appli

cations for VHF channels proposing an ABC affiliation would be

given careful consideration . It should be made clear that all of these

alternatives have the purpose of serving thelong rangepublic interest

by preserving the competitive situation while UHF is developing,

and are not designed to give favored treatment toABC for its own

sake. The Commission has long sought to promote fair and equal net

work competition in order to maximize service to the public. It con

sideredsome ofthese possibilities in 1964–65, but decided to do nothing

about them at that time. See Public Notice of March 24, 1965 (mimeo

No. 65559 ) . In the period since then , while ABC did not gain the equal

access it had sought, at least conditions seemed to have stabilized. But

now these existing competitive patterns — unsatisfactory as they are

seem to be changing forthe worse. The Commission is thereforerenew

ing its consideration of these matters.It regards the situation as seri

ous,andwould be greatly concerned if changes which would lead to

further deterioration in the network competitive picture were to take

place pending itsstudy of the problem .

7. This proceeding bears the double caption, Notice of Inquiry and

Proposed Rulemaking.We would hope that upon the basis of the ad

ditional informationobtained, we would determine the most appro

priate course, and that if that course takes the form of a rule,we would

issue a further and more detailed notice. However, the public interest

may require prompt action. For that reason , we have set forth “ a

description of the subjects and issues involved " ( 5 U.S.C. 553 ( b ) ( 3 ) ) ,

and expressly put the intended parties on notice that we may take

final action in this proceedingonthe basis of the comments, and in

cluding counterproposals, received.

8. Authority for this proceeding is contained in sections 4 ( 1 ) , 303,

307, and 403 of the Communications Act, 47 U.S.C. 154 ( i ) , 303, 307,
and 403.

9. Pursuant to applicable procedures set out in section 1.415 ofthe

Commission's rules, interested parties may file comments on or before

1968, and replycomments on orbefore 1968. All submissions by parties

to this proceeding or by persons acting in behalf of such parties must

be in written comments, reply comments, or other appropriate plead

ings. It is not our intention to limit the responses of interested persons

to the specified alternatives. Any relevant material may be submitted,

either factual data or suggestions as to proposed courses of action .

Pending this proceeding, any VHF television station in one of the

markets involved whichproposes a change, with a statement of the

1 We stress that any action taken would be of an interim or temporary nature and would

end with the improvement in conditions for UHF competition ( e.g., an upper 90 percent

UHF -equipped set saturation figure ) .
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effect the change would be likely to have upon the public interest,

giving particular attention to the considerations discussed in this

notice .

10. In accordance with the provisions of section 1.419 of the rules,

an original and 14 copies of all written comments, replies, pleadings,

briefs,or other documents shall be furnished the Commission.

15 F.C.O. 2d
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FCC 68-1075

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

AMERICAN TELEPHONE AND TELEGRAPH Co. Docket No. 16258

AND THE ASSOCIATED BELL SYSTEM Cos.

Charges for Interstate and Foreign Com

munications Service

In the Matter of

AMERICAN TELEPHONE AND TELEGRAPH Co. Docket No. 15011

Charges, Practices, Classifications, and

tions For and In Connection

With Teletypewriter Exchange Service

MEMORANDUM OPINION AND ORDER

(Adopted October 30, 1968 )

BY THE COMMISSION : CHAIRMAN HYDE ABSENT ; COMMISSIONER JOHN

SON DISSENTING TO THE DECISION REGARDING THE COMMISSION'S IN

TERNAL PROCEDURES AND CONCURRING IN ALL OTHER RESPECTS ; Com

MISSIONER H. REX LEE NOT PARTICIPATING .

1. Air Transport Association of America and Aeronautical Radio,

Inc., intervenors in this proceeding and hereinafter called “ petitioners”,

filed a petitionon September 17, 1968, seeking reconsideration of our

Memorandum Opinion and Order of September 12, 1968, herein, which

directed that a recommended decision be issued by the Chief of the

Common Carrier Bureau ( 14 FCC 2d 568 ) . The Bell System respond

ents and National Association of Motor Bus Owners (NAMBO ) filed

statements in support of thepetition.

2. Petitioners allege that, because the cited order had been initiated

on the basis of a letter request, rather than on formal pleadings, they

had not been afforded opportunity to address themselves to the sub

ject matter, and request waiver of our rule 1.106 ( a ) which prohibits

reconsideration of interlocutory orders.That request is granted.

3. Petitioners seek two-fold relief. First, they contend that the

Common Carrier Bureau should be directed to "submit for the record,

subject to cross-examination by the parties, testimony stating its posi

tion ", and that the Commission should direct that in the current phase

of the proceeding an initial decision be prepared by thehearing exam

iner assigned to assist the Telephone Committee. In their statement

of support, respondents point to this request and refer to petitions they

previously filed as early as January 12, 1966, objecting to the role of

the Common Carrier Bureau. NAMBO also supports the relief sought.

We find no support for the general allegations by NAMBO concerning the Common

Carrier Bureau's " hostile" or prejudicial position onthe TELPAK offering. See also our

opinion adopted October 25, 1968, in docket No. 17457 ( FCC 68-1069) .
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4. Petitioners, in effect, seek a change, at this late date, in the basic

procedures established by our orders (2 FCC2d 142, 1965, and 877,

1966 ) . No grounds not previously advanced in petitions to us have

been offered . While not required todo so, we have modified the proce

dures to provide that a recommended decision shall be issued by the

chief of the Common Carrier Bureau. We did this in our discretion

in response to the assertion that the parties, in effect, are unable to de

termine what assessment the Common Carrier Bureau places on the

evidentiary record. Petitioners seek , in effect, a separation of the Bu

reau from the decisional process. This is neither required by law nor

appropriate for the reasons set forth in our several orders, including

that for which reconsideration is sought.

5. In view of the foregoing, It is ordered, that the said petition be

Granted in partto the extent indicated in paragraph 2 above, and in all
other respects It is denied.

FEDERAL COMMUNICATIONS COMMISSION,

Ben F. WAPLE, Secretary.

15 F.C.C. 20
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FCC 68-1073

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

USE OF THE CARTERFONE DEVICE IN MESSAGE Docket No. 16942

TOLL TELEPHONE SERVICE

In the Matter of

THOMAS F. CARTER AND CARTER ELECTRONICS

CORP., DALLAS, Tex . COMPLAINANTS

V.

AMERICAN TELEPHONE AND TELEGRAPH Co., Docket No. 17073

ASSOCIATED BELL SYSTEM Cos. , SOUTH

WESTERN BELL TELEPHONE Co., AND

GENERAL TELEPHONE Co. OF THE SOUTHWEST

DEFENDANTS

ORDER

(Adopted October 30, 1968 )

BY THE COMMISSION : CHAIRMAN HYDE ABSENT; COMMISSIONER

JOHNSON CONCURRING IN THE RESULT ; COMMISSIONER H. Rex LEE

NOT PARTICIPATING .

The Commission having under consideration a petition filed Octo

ber 22, 1968 by AmericanTelephone and Telegraph Co. for an exten

sion of the effective date of our decision herein from November 1,

1968 to January 1, 1969, and upon consideration of the opposition

thereto filed by Carter and Carter Electronics Corp., the statement in

partial support filed by the Chief, Common Carrier Bureau, the state

ments in support filed by theU.S.Independent TelephoneAssociation,

the Central Committee on Communication Facilities of the American

Petroleum Institute, General Telephone Co. of the Southwest and

G.T. & E. Service Corp., and the National Retail Merchants Associa

tion , and the statementofthe Departmentof Justice ;

It is ordered , That the Commission's decision is stayed until Jan

uary 1, 1969 insofar as it required that Tariff FCC No. 263 be

vacated, except with respect to the interconnection of customer

provided mobile radiotelephone systems through customer -provided

acoustic or inductive devices, e.g., the Carterfone. As to such inter

connection, the effective date of the requirement that the invalid tariff

provisions be stricken, to be supplanted only with compliant tariff

provisions, remains November 1, 1968.

It is further ordered, That the reply of United Utilities, Inc. , is

dismissed as not filed in accordance with section 1.223 of our rules.

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary.
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FCC 68-1043

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re

ADMINISTRATION OF PERSONAL ATTACK AND

EDITORIALIZING RULES PENDING SUPREME

COURT REVIEW

(October 16, 1968 )

The Commission , by Commissioners Bartley (Acting Chairman ),

Lee , Cox, Wadsworth andJohnson, approved the following Public

Notice, released Oct.16, 1968 :

Sections 73.123, 73.360, 73.598 and 73.679 of the Commission's rules

and regulations contain requirements governing the responsibility of

broadcast licensees to furnish reply time where the station has edi

torialized concerning a political election or has carried a personal

attack as part of a discussion of a controversial issue of public impor

tance. The United States Court of Appeals for the District of Co

lumbia Circuit has sustained an order of the Commission requiring

that reply time be given in a personal attack situation which arose

prior to the adoption of the rules. Red Lion Broadcasting Co. v. Fed

eral Communications Commission, 381 F. 2d 908, cert. granted 389

U.S. 968. The Court of Appeals for the Seventh Circuit has held
the rules to be invalid , RadioTelevision News Directors Association v .

United States and Federal Communications Commission, decided

September 10, 1968, but has stayed the issuance of its mandate for a

period of 30 days from October11 , 1968 upon being advised that the

Government would seek certiorari.

When a petition for a writ of certiorari is filed within 30 days, the

stay of mandate will remain in effect pending further SupremeCourt

review .

In accordance witha representation made to the Court of Appeals

for the Seventh Circuit upon which a stay of mandate was sought, the

Commission will enforce these rules upon the following basis pending

a SupremeCourtresolution of the questions involved :

Licensees will be expected to comply with the rules, and the Commission

will continue to entertain and rule upon complaints of violations. Such

Commission rulings will be subject to judicial review and judicial enforce

ment. However no fine or forfeiture will be imposed, no criminal penalty will

be sought, and no renewal or revocation proceeding will be instituted, based

upon violations of the rule occurring during the course of further judicial

review of the rules by the Supreme Court. In addition, the Commission does

not intend to make a final determination of any pending renewal or revoca

tion proceedings involving the rules pending a Supreme Court decision .
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FCC 68–1081

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

InreApplication of

KACY, INC. (KACY), PORT HUENEME,
CALIF.

Has : 1520 kc, 1 kw, 10 kw -LS, DA - 2,
File No. BP - 16677

Requests: 1520 kc, 1 kw, 50 kw -LS,DA-2,

U

For Construction Permit

U

MEMORANDUM OPINION AND ORDER

(Adopted October 30, 1968 )

BY THE COMMISSION : COMMISSIONERS HYDE, CHAIRMAN ; AND WADS

WORTH ABSENT; COMMISSIONER H. REX LEE NOT PARTICIPATING.

1. The Commission has before it for consideration the above-cap

tioned and described application for increase in power for standard

broadcast station KACY, Port Hueneme, Calif.

2. The cities of Port Hueneme and Santa Barbara, Calif., have 1960

census populations of 11,067 and 58,768, respectively. According to the

data on file, the applicant's present 5 -mv / m contour covers the entire

city of Santa Barbara. The proposed KACY operation would increase

radiation over Santa Barbara and extend the 5 -my / m contour further

into adjacent areas. Under these circumstances, a presumption that the

applicant is realistically proposing to serve Santa Barbara arises

under the Commission's Policy Statement on Section 307 ( 6 ) Consid

erations for Standard Broadcast Facilities Involving Suburban Com

munities, 2 FCC 2d 190, 6 R.R. 2d 1901. Madison County Broadcasting

Co., Inc., 5 FCC 2d 674, recon . den. 8 FCC 2d 752, 10 R.R. 2d 587

( 1967).

3. In response to Commission correspondence, the applicant filed

engineering exhibits andother data in an attempt to rebut the afore

mentioned presumption. Having examined this material, we find that

KACY has effectively rebutted that presumption. KACY points out

that its home county, Ventura County , has almost doubled its 1960

population and that it has attempted tokeep pace with this growth by

increasing the station's power from its original 250 w to its present

10 kw. Nonetheless, the county's size coupled with the rugged

mountains to the east make it impossible to place a usable signal over
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34 Federal Communications Commission Reports

the entire area . According to the applicant, the increase in power will

enable KACY for the first time to place premium gradesignals over

a number of key highways in the mountainous regions of the county.

KACY also points out that the 5 -mv/m gain area falls principally in

Ventura rather than Santa Barbara County enabling the station to

encompass the growing communities of Ojai,Oak View , Meiners Oaks,

and Wheeler Springs.

4. The applicant's engineering exhibits support its assertion that
the increase in radiation towards Santa Barbara is occasioned not by

any intent to derive revenue from that city , but from a unique combi

nation of protection requirements and a long salt water path between

the two cities. Port Hueneme is on the Pacificcoastline approximately

32 miles southwest of Santa Barbara. Since the coastline between the

two cities describes an arc, approximately 26 of the 32 miles is a salt

water path. KACY is required to protect several existing stations to the

east and southeast. In addition, it must not increase radiation in the di

rection of a Navy electronics facility located west-southwest of the site.

Because of these requirements, the increased radiation is directed more

to the north. Notwithstanding this fact, neither the present nor pro

posed 5 -mv / m contours would penetrate Santa Barbara but for the

existence of the salt water path. Actually, the nearest point of land

to which theproposed 5 -mv/ m contourextendsprior to its entry into

the Pacific lies approximately 20 miles south of Santa Barbara.

KACY's proposal appears to exemplify the type of situation for which

provisionwas made when, in denying reconsideration of the policy

statement ?, we stated that high conductivity paths and protection

requirements would be considered in determining whether the pre

sumption had been rebutted.

5. Also of significance is the fact that Port Hueneme is not in the

same standard metropolitan statistical area as Santa Barbara 3 , as

delineated by the U.S.Census. Other than the fact that both are located

on the California coast, the cities have no relationship with each other.

Thus, for this reason and for the reasons stated above, we find that

the applicant has effectively rebutted the 5 -mv / m presumption. Cf.

JerseyCapeBroadcasting Corp. (WCMC), 2 FCC 2d 942,7 R.R. 2d

540 ; Major Market Stations, Inc. (KREL ), 8 FCC 2d 13, 9 R.R. 2d
1368.

6. In view of the foregoing, the Commission finds that there are no

substantial or material questions of fact which warrant designating

this application for hearing; that the applicant is qualified to con

struct and operate as proposed; and thata grant of the application
would serve the public interest, convenience, and necessity.

1 Less than 10 percent of KACY's revenue is derived from Santa Barbara and most

of that amount comes fromregional as distinguished from local advertisers. Furthermore,

KACY states that,asa practical matter, the distance between the two cities precludes
anyattempt tosell time in Santa Barbara .

12 FCC 20 866, 6 R.R. 2d 1908.

3 Santa Barbara isan SMSA, whereas Port Hueneme is part of the Ventura -Oxnard
urbanized area .

15 F.C.C. 2d
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7. Accordingly, It is ordered, That the above-captionedapplication

Is granted subject to the terms and conditions specified in the construc

tion permit .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

* KACY is owned by Lincoln Dellar and his wife, Sylvia, who also own Radio KHAI,

Inc., a party in a comparative hearingin docket 16676. SincetheCommission has not

ruled on matters relating to the Dellars qualifications, the construction permit will be

subject to the condition that thegrantis withoutprejudice to whatever future action the

Commission may take as a result of matters contained in the docketed proceeding .

15 F.C.C. 20
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FCC 68R -454

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

LEWIS BROADCASTING CORP., SAVANNAH, Ga. Docket No. 16976

File No. BPCT -3696

WSGA TELEVISION, INC., SAVANNAH, GA. Docket No. 16978

For Construction Permits for New Tele- File No. BPCT - 3727

vision Broadcast Station

ORDER

(Adopted October 28, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER PINCOCK ABSENT ; BOARD

MEMBER KESSLER ABSTAINING.

1. The Review Board having under consideration herein (1) a peti

tion to reopen the record and for leaveto amend, filed April 24, 1968,

by Lewis Broadcasting Corp. ( Lewis ) , whereby Lewis' application

would be amended to reflect the substitution of an officer due to death of

the predecessor, and (2 ) a joint petition for approval ofagreement,

filed September 16, 1968, by WSGATelevision , Inc. (WSGA) and

Lewis, whereby the application of WSGA wouldbe dismissed, the ap

plication of Lewis would be granted,and Lewis would partially reim
burse WSGA for expenditures made by such applicant in the prepara

tion and prosecution ofits application ;1

2. It appearing, That good causeforthe petition to reopen the record

and for leave to amend has been shown ; that no objections to the ac

ceptance of such amendment have been made; and that such amend

ment is proper and should be accepted ; and

3. It further appearing,That underthe agreement, Lewis would re

imburse WSGA in the amount of $3,000 ; that the expenses for which

reimbursement is sought have been adequately substantiated; that

affidavits setting forth the nature of the consideration involved and

details of the initiation and history of the negotiations have been sub

mitted ; that approval of the agreement would serve the public interest

in thatit would permit an immediategrant of the Lewis application ,
thereby expediting commencement ofa new UHF television service

to Savannah , Ga., that the Broadcast Bureau interposes no objection

to the approval of the agreement, and the parties have shown full

compliance with section 1.525 of the Commission's rules ;

1 By decision released Mar. 5 , 1968, the Review Board granted the Lewis application and

denied the WSGA application (11 FCC 2d 889, 12 R.R. 20 627 (1968 ) ) . Thereafter, on

Apr.29 , 1968,WSGAfiled anapplication for review with the Commission. Byorder (FCC

68-1029 released Oct. 18, 1968 ) the Commission referred the two petitions now under

considerationtothe Board and ordered the application forreview held inabeyance .

2 BroadcastBureau comments supporting the joint petition were filed onOct. 1, 1968.
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4. It is ordered , That the petition to reopen the record and for leave

to amend, filed April 24, 1968, by Lewis Broadcasting Corp. Is granted

and the amendment Is accepted ; and

5. It is further ordered , That thejoint petition for approval of agree

ment, filed September 16, 1968, by Lewis Broadcasting Corp.and

W'SGA Television, Inc., 18 granted ; that the agreement 18 approved;

that the application of WSGA Television, Inc. (BPCT -3727 ) Is dis

missed with prejudice ; and that the application of Lewis Broadcasting

Corp. BPCT - 3696 ) 18 granted .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

* This proceeding cannot be terminated until appropriate disposition is made of WSGA's

application for reviewnowpending before the Commission .

15 F.C.C. 2d



38 Federal Communications Commission Reports

FCC 68R - 453

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

ORANGE NINE, INC., ORLANDO, FLA .
Docket No. 11081

File No. BPCT

1153

MID -FLORIDA TELEVISION CORP., ORLANDO , FLA. Docket No. 11083
File No. BPCT

1801

CENTRAL NINE CORP., ORLANDO, FLA . Docket No. 17339

File No. BPCT

3697

FLORIDA HEARTLAND TELEVISION , INC., Docket No. 17341

ORLANDO, FLA . File No. BPCT

3737

COMINT CORP ., ORLANDO, FLA. Docket No. 17342

File No. BPCT

3738

TV-9, INC. , ORLANDO, FLA . Docket No. 17344

For Construction Permit for New Televi. File No. BPCT

sion Broadcast Station 3740

MEMORANDUM OPINION AND ORDER

(Adopted October 28, 1968)

BY THEREVIEW BOARD : BOARD MEMBER PINCOCK ABSENT.

1. The above-captioned applications, each seeking an authorization

for a new television broadcast station to operate on channel 9, Orlando,

Fla., were designated for consolidated hearing in an order adopted on

March 29, 1967 ( FCC 67–416, 7 FCC 2d 788 ). On the same date, the

Commission adopted a Memorandum Opinion and Order, FCC 67

415, 7 FCC 2d 801, authorizing Mid -Florida Television Corp. (Mid

Florida) to continue to operate its present facility on channel 9 until

further order of the Commission. On January 8, 1968 , the hearing

examiner granted a request to postpone scheduling dates for the com

mencement of the hearing pending the outcome of appeals from the

Commission's grant of interim operating authority to Mid- Florida . ?

In Consolidated Nine, Inc. v . FCC, -F. 2d - case No. 20,961 ,

decided September 3, 1968, the court of appeals remanded the case to

the Commission with instructions to vacate the grant of interim au

thority to Mid-Florida . Thereafter, the hearing examiner , at a pre

1 The chronology of events leading up to the Commission's actions is set forth in the

above -cited documents, and need not be repeated here.

2 In OrangeNine, Inc.,FCC68R -53, 11FCC 2d806, the Review Board denied an appeal
from this ruling.
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hearingconference held on September 19, 1968 , set procedural dates for

the commencement of the comparative hearing — the applicants being

requiredto exchange proposed exhibits by February 3,1969, and the

hearing to commence on March 3, 1969. Presently before the Review

Board isan appeal from this ruling, filed on September 27, 1968,by

Florida Heartland Television , Inc., TV - 9, Inc., and Central Nine

Corp.*

2. In support of their request to reverse the examiner, appellants

point out that the court's opinion reflects that it was desirous ofending

the interim operation of Mid-Florida, but left up to the Commission

the matter ofdeciding whether any interim operation should be au

thorized, and, if so, which applicants should receive that authorization.

The disputed examiner's action, appellants note, took place before a

determination in accordance with the court of appeals' mandate had

been made. Appellants contend that it may take considerabletime in

order to choose a valid and proper interim operation ; that Mid -Flor

ida, which is continuing to operate until a successor is chosen , may

therefore be operating the station after the comparative proceeding

commences; and that this situation was deemed by the court ofappeals

to be unlawful and prejudicial to the other applicants. “ Nothing is

moreclear from the court's remand”, appellants argue, “ than the fact

that the comparative hearing may not proceed until a valid interim

grant is made.”

4. As stated by the Board in our previous opinion affirming the

examiner's action herein (see note 2, supra ), the granting of a con

tinuance is within the general authority of a hearing examiner to regu

late the course of a hearing, and his decision willnot be overturned

unless it is arbitrary or capricious, or an abuse of his discretion. Al

though appellants assert that the courtmade it clear that the compara

tive hearing cannot commence until the matter of interim operating

authority is finally decided , they did not refer the examiner to any

specific language in the court's decision to support their interpreta

tion. Nor did the appellants attempt to demonstrate to the examiner

exactly how the commencement ofthe comparative case prior to the

inaugurationof a different ( or no) interim operation could prejudice

them , other than noting that an interim operation could provide the

operator withthe funds to prosecute its application. We agree with

the examiner that this factor is not, of itself, a sufficient basis to require

a prolongationof this already protracted proceeding. Finally, we find

it significant that , in setting the dates for the commencement of the

hearing, the examiner scheduled a noncomparative aspect of the case

first, and attempted to compromise between the dates suggested by

Mid - Florida and those urged by other applicants for the comparative

hearing. Under these circumstances, we find that the examiner was

neitherarbitrary nor capricious, and that he did not exceed the bounds

of his authority.

$ The examiner's ruling wasformalized in a statement and order after further pre

hearing conference, FCC68M - 1319 , released Sept. 20 ,1968 .

• The following related pleadings are also beforethe Board : ( a ) opposition, filed by

Mid -Florida on Oct. 4, 1968 ; ( b) Broadcast Bureau's comments , filed on Oct. 8 , 1968.

5 Other applicants suggested dates only after the examiner denied their requests to post.

poneany setting of procedural dates.
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4. Accordingly, It is ordered, That the appeal to the Review Board

of the order of hearing examiner setting forth procedural hearing

dates, filed on September 27, 1968, by Florida Heartland Television,

Inc., TV - 9, Inc., and Central Niné Corp. Is denied .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1077

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re application of

PEOPLES TV ASSOCIATION , INC., Moses LAKE,

WARDEN , ROYAL CITY , AND OTHELLO AREA, File No. BPTT - 1805

WASH .

For Construction Permit For New Tele

vision Broadcast Translator Station

MEMORANDUM OPINION AND ORDER

( Adopted October 30, 1968 )

BY THE COMMISSION : CHAIRMAN HYDE ABSENT; COMMISSIONER Cox

CONCURRING AND ISSUING A STATEMENT; COMMISSIONER JOHNSON

CONCURRING IN THE RESULT; COMMISSIONER H. REX LEE NOT
PARTICIPATING .

1. The Commission has before it for consideration the above

captioned application of Peoples TV Association, Inc. ( Peoples ), re

questing a construction permit for a new 100 - wUHF television broad

cast translator station to serve Moses Lake,Warden , Royal City , and

Othello Area , Wash ., by rebroadcasting television broadcast station

KXLY -TV, channel 4 ,Špokane, Wash. (CBS ) , on output channel79;

a petition to deny, filedJuly 8, 1968, by Cascade Broadcasting Co.
( Cascade), licensee of television broadcast station KEPR - TV, chan

nel 19 , Pasco, Wash . (CBS /ABC ), and an opposition thereto, filed
August 21, 1968,1 by the applicant.

2. The Othello area is within the predicted grade B contours of sta

tions KEPR -TV and KNDU , channel 25, Richland, Wash. (NBC) ;

the other communities to be served by the proposed translator are out

side the predicted grade B contour of any television broadcaststation.

The Othello area is on the outermost fringes of station KEPR -TV's

predicted grade B contour, the town itself lying about 2 miles inside

the predicted gradeB contour.

3. Petitioner claims standing in this proceeding as a " party in in
terest ” within the meaning of section 309 (d ) of the Communications

Act of 1934, as amended ,on the grounds that rebroadcast of station

KXLY - TV's signals within station KEPR - TV's predicted grade B

contour would divert viewers and advertising revenues from station

KEPR - TV and would cause petitioner economic injury. We find that

petitioner has standing. Federal Communications Commission v.

1 The applicant, which is not represented by counsel, üled its opposition 34 days beyond

the time period specified in section 1.45 of the Commission's rules. The opposition was not

served upon petitioner, but a copy was made available to petitioner by the Commission's

staf. We believe that the public interest requires that we consider the oppositioninreaching

a decision in this matter and wewill, therefore, upon ourown motion, waive section 1.45 ( a)

of ourrulesandacceptthe late- filed pleading .
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Sanders Brothers Radio Station, 309 U.S. 470, 60 S. Ct. 693, 9 R.R.

2008 .

4. Petitioner, which operates station KEPR - TV as a semisatellite

of station KIMA-TV, channel 29, Yakima, Wash. , requests that the

application be granted subject to a simultaneous nonduplication condi

tion which will protect station KEPR-TV from duplication of its

CBS programing. The applicant is a community -owned, nonprofit
organization whose purpose is to construct and operate translator sta

tions 2 to bring to its principal communities television services which

it states are not now available because of distance and terrain factors.

There is a dispute as to whether any part of the area which would be

served by the proposed translator station lies within station KEPR

TV's predicted grade B contour, butwe need not resolve that question

in reaching a decision on the merits of this matter.

5. Our rules and the policy announced inthe Second Report and

Order in docket No. 14895 ( 2 FCC 2d 725, 6 R.R. 2d 1717 ) require the

imposition of a nonduplication condition only upon a licensee -owned

VHF translator located within the predicted grade A contour of a

television station whose programing would beduplicated and outside
the predicted principalcity countour of the primary station . Further

more, westated in the Reportand Order in docketNo. 15971 , 13 FCC

2d 1577, that we would continue such policies with respect to non

duplication conditions pending a further study of the entire problem .

Where, as in this case , the proposed translator is nonlicensee owned

and UHF we have consistentlyadhered to our stated policy . Citizens

TT ', Inc., 13 FCC 2d 892, 13 R.R. 2d 1025 ; Riverside TV, Inc., 12 FCC

2d 120, 12 R.R. 2d 812 ; Spokane Television, Inc. (K14AÁ ), 12 FCC 2d

462 , 12 R.R. 2d 1167 ; Earl W. Reynolds, 12 FCC 2d 117, 12 R.R. 2d

588, reconsideration denied, 13 FCC 2d 778, 13 R.R. 2d 766. There

have been no facts presented here which require a different result. The

main community to be served by the proposed translator is Moses

Lake, approximately 25 miles beyond ŘEPR-TV's predicted grade

B countour. Anonduplication conditionwould curtail service tothis

and other areas without any commensurate benefit to KEPR - TV or

the public. The applicant estimates that the translator would provide

usable signals to approximately 23,000 persons who, it alleges, are

unable to receive them at the present time. These facts have not been

challenged by the petitioner.

6. We find that no substantial or material questions of fact have

been raised by the pleadings. We further find that the applicant is

qualified to construct, ownand operate the proposed translator sta

tion and that a grant of the application would serve the public in

terest, convenience and necessity .

Accordingly, It is ordered, That the petition to deny filed herein
by Cascade Broadcasting Co. Is denied , and the above - captioned ap

plication of Peoples TV Association , Inc. Is granted , inaccordance
with specifications to be issued .

The applicant has, in addition to this application, applications pending for two addi

tional UHF translators to serve these same communities and areas, one to rebroadcast

station KHQ -TV. Spokane. Wash. (BPTT- 1806 ), and the other to rebroadcast station
KREM - TV, Špokane (BPTT - 1804 ). These applications are uncontested .

15 F.C.C. 2d
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It is further ordered, That, upon the Commission's own motion,

section 1.45 (a) of the Commission's rules Is waived, and the appli

cant's opposition pleading, filed August 21, 1968, Is accepted.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

CONCURRING STATEMENT OF COMMISSIONER KENNETH A. Cox

I concur in the result because so little of the area to be served lies

within KEPR - TV's grade B contour.

15 F.C.C. 2d
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FCC 68R - 456

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of
PORT JERVIS BROADCASTING Co., Inc. , PORT Docket No. 18267

JERVIS, N.Y. File No. BPH-6115

MURRAY HILL ASSOCIATES, INC. , PORT JERVIS, | Docket No. 18268

N.Y. File No. BPH-6185

For Construction Permits

MEMORANDUM OPINION AND ORDER

( Adopted October 28, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER PINCOCK ABSENT.

1. This proceeding involves the applications of Port Jervis Broad

casting Co., Inc. (Port Jervis ) and Murray Hill Associates (Murray

Hill ) for authority to construct a new FM broadcast station in Port

Jervis, N.Y. By order, FCC 68-758, released July 30, 1968, the

mutually exclusive applications were designated for hearing on issues

which include Suburban issues as to both applicants anda standard

comparative issue, pursuant to which evidence regarding Port Jervis'

proposed program duplication ( of WDLC, Port Jervis, N.Y. ) is

admissible for the limited purpose of demonstrating any benefit to be

derived therefrom .Presentlybefore the Board " is a petition to enlarge

issues, filed August 19, 1968, by Port Jervis, requesting a modification

of the comparative issue to encompass : ( 1 ) a comparison of the back

ground and experience of both applicants; ( 2 ) a comparison of the

proposals of both applicants with respect to management and opera

tion ; and( 3) a full comparative programing issue.?

2. No discussion of the first two requested issues is merited. Facts

concerning background and experience and proposals for management

and operation , as correctly noted by the Broadcast Bureau and Mur

ray Hill, may be properly introduced under the standard comparative

issue. In support of its request for the addition of a comparative pro

graming issue , Port Jervis alleges that there are significant differences

in proposed programing between its 100 percent duplicated program

ing and the independent programing of Murray Hill , and that it has

1 Other pleadings before the Board for consideration are : (a ) Broadcast Bureau com

ments, filed Sept. 10 , 1968 ; (b ) opposition, filed Sept. 10, 1968, by Murray Hill ; and ( c)

reply to oppositions, filedSept.20, 1968, by Port Jervis.

Port Tervis requests in its petitionthat theabove-mentioned issues be inserted in lieu

of designated issue No. 6 (standard comparativeissue ). However, no allegations or argu
ments are presented in support of this modification. In effect , Port Jervis is asking for the

deletion of the standard comparative issue, which encompasses the first two of its three

requested issues. The Review Board will disregard this inconsistency and consider the
petition as one to enlarge issues.

PortJervis raises the issue of staff adequacy for the first time in its reply, alleging that

the proposed Murray Hill staff ofsix is inadequate.Not only is the request procedurally

deficient under rule1.45 , but itis entirely devoid of specific factualallegations supported
by persons with personal knowledge , as required by section 1.229 of the rules.

15 F.C.C. 2d
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shown a superior devotionto public service. Petitioner notes that its

proposed FM operation will serve large areas not now served by its

standard broadcast station , and outlines its past broadcast record and

experience, local residence and consequent knowledge of the commu

nity, participation in civic affairs and efforts to ascertain and meet the

needs and desire of the community while operating an AM station in

Port Jervis, and alleges Murray Hill's lack of experience and knowl

edge of the Port Jervis area. Port Jervis contends that the " over

whelming desires and needs” are for country and western entertain

ment and news ; and that Murray Hill's programing “ is not realistic,

not formulated to meet the needs of the area, and not capable of being
effectuated .

3. The Review Board agrees with Murray Hill and the Broadcast

Bureau thatPort Jervis hasnot satisfied the requirements of Chapman

Radio and Television Co.,7 FCC 2d 213, 215, 9 R.R. 2d 635, 638 ( 1965 ) ,

wherein the Commission stated that :

a proponent of the programing issue should be required to make

prima facie showing that there are significant differences in the programing

proposed and should relate his claimed substantial superiority in program

planning to his ascertainment of community needs.

Clearly petitioner has failed to supply the Review Board with specific

allegations of fact sufficient to support the action requested . Port

Jervis failed to specifically describe the nature of the program plans

of either applicant. The fact that petitioner will emphasize country

and western entertainment whereasits opponent will emphasize a dif

ferent form of entertainment cannot be regarded as a threshold show

ing that petitioner's proposal reflects a superior devotion to public

service. Moreover, even if such a difference could be viewed as material

and substantial, petitioner has not sufficiently related the difference to

its ascertainment of community needs. Petitioner's allegations that

Murray Hill's program proposal is unrealistic and cannot be effectu

ated provides no basis for enlarging the comparative inquiry. Not only

is program effectuation no longer a separate factor to beconsidered

underthe comparative issue, but petitioner has supplied no substan

tial reason to believe that MurrayHill cannot carry out its program

proposal. Finally, the fact that petitioner's FM proposal would serve

a reas not now encompassed in the service area of its standard broad

cast station may be relevant to the question of program duplication.

However, it affords no basis for comparing petitioner's program pro

posalwith that of a competing applicant.

4. Port Jervis notes that the showing permitted by the designation

order would preclude a consideration of the relative meritsof the

program proposals. In the subject petition , it appears to be attempting

to turn a disfavored quality, i.e., duplication,into acomparative ad

vantage . In Jones P.Sudbury, 6FCC 2d618, 9 R.R. 2d 554 ( 1967 )

review denied, 8 FCC 2d 360, 362, 10 R.R. 2d 114, 117 ( 1967 ) , the
Commission stated :

Where, in a comparative hearing such asthis, one applicant proposes dup

licated programing and another proposes independent programing, we are

* Policy Statement on Comparative Broadcast Hearings, 1 FCC 20 393, 5 R.R. 20 1901
( 1965 ) .
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convinced that, in the absence of * * * countervailing benefits, the former
proposal is more wasteful, less efficient, and less desirable than the latter.

Thus, the former applicant must demonstrate that there are benefits off

setting the disadvantages of its duplicated programing in order to avoid a

demerit in the comparative evaluation of the applications.

The Commission went on to conclude that Sudbury would be given an

opportunity to show that the proposed duplication was not inferior to

independent programing and that, therefore, there was no need for a

comparable showing on the part ofthe proponent ofindependent pro

graming. In theinstant case, the showing by Port Jervis will be per

mitted only to allow the petitioner to show that his proposals should
not beconsidered inferior to those of Murray Hill, not for the purposes

of determining which proposal is preferable.

5. Accordingly, It is ordered, That the petition to enlarge issues,

filed August 19, 1968, by Port Jervis Broadcasting Co., Inc., Is denied .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

15 F.O.O. 20
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FCC 68-1067

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Inquiry of

SEN. BIRCH BAYH CONCERNING COMPLIANCE

WITH SECTION 315 OF THE COMMUNICATIONS

ACT BY STATION WISH - TV , INDIANAPOLIS,

IND .

Telegram

This refers to your letter of October 22, 1968 filed on behalf of sta

tion WISH -TV , Indianapolis, Ind., in which you request a ruling

on request from Robert J. Keefe on behalf of the Honorable Birch

Bayh,candidatefor reelection to U.S. Senate. Facts as stated by you

are as follows: A debatebetween Senator Bayh and his Republican

opponent was videotaped by station WPTA , Fort Wayne, Ind. on

October 14. WISH - TV arranged to have a copy of tape made for

broadcastat 10:30 thatnight. At approximately6p.m. it learned that

because of technical failure of WPTA's videotape machine the video

portionof 2minutes and 50secondsof Senator Bayh's closing remarks

was lost, although the audio recording was unaffected. In broadcast

ing the tape that night, WISH substituted a still picture of Senator

Bayh on screen during portion of playback in which image was defec

tive and immediately thereafter flashed a slide bearing the words

" technical difficulties”. On October 16 WISH received a request from

Mr. Keefe that “You afford the Senator an opportunity to broadcast

that portion of the television tape played on your stationon October 14

which was not shown because of defectivetaping ** * " Mr. Keefe

added that his request was only that Senator Bayh be afforded the

opportunity to " Repeat what was said on the defective portion of the

tape.”

Upon the basis ofthe above, the Commission believes that the li

censee ofWISH - TV hassubstantially complied with the requirements

of section 315 of the Communications Act and the Commission's rules,

in that the audio portion of Senator Bayh's remarks was broadcast

without interruption and the licensee appears to havemade a reason

able effort to remedy the defect in the video portion. Holding limited

to facts of case .

Commissioners Hyde and Cox absent. Commissioner Johnson dis

sented .

15 F.C.C. 2d
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FCC 68-1047

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re

REQUEST FOR WAIVER OF SECTION 73.242 ( a ) }

( October 16, 1968 )

The Commission by Commissioners Lee, Wadsworth , Cox, and John

son , with Commissioner Hyde, Chairman, absent and Commissioner

Bartley dissenting, approved the following document:

Certified Mail - Return Receipt Requested

CHARLES RIVER BROADCASTING, INC. ,

Radio Station WLKW - FM ,

228 Weybosset Street,

Providence, R.I. 02903

GENTLEMEN : This is with reference to your request for continued
waiver of section 73.242 ( a ) .

After careful consideration, the Commission has concluded that

grant of a waiver is not justified and would be discriminatory to other

stations in the Providence area .

Accordingly, your request for waiver of section 73.242 ( a ) is denied .

However, you are granted a temporary exemption through' November

30, 1968, in order to achieve compliance. After that, you will be ex

pected to operate in conformity with section 73.242 ( a ).

By DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1048

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re

REQUEST FOR WAIVER OF SECTION 73.242 ( a ) }

( October 16, 1968 )

The Commission by Commissioners Lee, Wadsworth, Cox, and John

son , with Commissioner Hyde Chairman, absent and Commissioner

Bartley dissenting, approved the following document :

KNOK BROADCASTING CO .,

Radio StationKNOK -FM ,

Post Office Box 7116 ,

Fort Worth, Tex.76111

GENTLEMEN : This is with reference to your request for waiver of
section 73.242 ( a ) .

After careful consideration , the Commission has concluded that

grant of a waiveris not justified and would be discriminatory to other
stations in the Dallas-Fort Worth area .

Accordingly, your request for waiver of section 73.242 ( a ) is denied.

However, you are granted a temporary exemption through Novem

ber 30, 1968, to achieve compliance. After that, you will be expected to

operate in conformance with section 73.242 (a ) .

BY DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68–1045

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re

REQUEST FOR WAIVER

OF SECTION 73.242 ( a )

( October 16, 1968 )

The Commission by Commissioners Lee, Wadsworth, Cox andJohn
son , with Commissioner Hyde, Chairman, absent and Commissioner

Bartley dissenting, approved the following document :

UNITED STATES TRANSDYNAMICS CORP.,

Radio Station WAVA-FM,

1901 Ft. Myer Drive,

Arlington, V a .22209

GENTLEMEN : This is with reference to your request for waiver of

section 73.242 ( a ) of the Commission's rules and regulations.

The Commission is of the view that a waiver of section 73.242 ( a )

through the end of WAVA - FM's current license term , which is Octo

ber 1, 1969, is warranted and is hereby granted. It is noted that station

WAVA-FM broadcasts 24 hours a day, Monday through Friday, 20

hours on Saturday,and 17 hours on Sunday for a total of 157 hours

a week. Station WAVA, the companion standard broadcast station ,

operates daytime hours only, and based on a yearly average, WAVA

FM will be duplicating only 7 percent over theamount permissibleun

der the terms of section 73.242 (a ). Finally, both WAVĀ and WAVA

FM feature an exclusively news and information format.

You are also advised that in conjunction with the filing of your next

license renewal applications, you should submit a complete breakdown

of the programing of stations WAVA -AM -FM , differentiating the

various types of news and information programing featured by the

stations.

This letter should be posted along with stations WAVA - FM's li

cense certificate as evidence of your authority to exceed by approxi

mately 7 percent the normal program duplication limitations of sec
tion 73.242 ( a ) .

BY DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary.
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FCC 68-1049

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

}
In re

REQUEST FOR WAIVER OF SECTION 73.242 ( a )

(October 16, 1968 )

The Commission by Commissioners Lee, Wadsworth , Cox, and

Johnson, with Commissioner Hyde, Chairman absent and Commis

sioner Bartley dissenting, approved the following document:

UNIVERSITY ADVERTISING CO.,

Radio Station KVIL -FM ,

4152 MockingbirdLane,

Dallas, Tex . 75205

GENTLEMEN : This is with reference to your request for waiver of

section 73.242 (a ) of the Commission's rules and regulations.

The Commission has concluded that grant of a waiver ofthe duration

requested is not warranted . However, in view of the pending applica

tions for assignmentof the licenses of stations KVIL - AM - FM to Carla

Broadcasting, Inc. (BAL -6399 and BALH - 1120 ) , the Commission

has determined that a temporary waiver extending through a date

30 days from the date of consummation of the assignments, if they are

approvedby the Commission, or through a date 30 daysfromthedate

of Commission denial of these applications, iswarranted, and is hereby

granted.Afterthe dates indicated ,station KVIL -FM must operate in
conformity with section 73.242 ( a ) .

This letter should be posted along with your station license as

evidence of your temporary authority to exceed 50 percent duplicated

programing

BY DIRECTION OF THE COMMISSION,

BEN F. WAPLE, Secretary.
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FCC 68-1046

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re

REQUEST FOR WAIVER OF SECTION 73.242 ( a )

( October 16, 1968)

The Commission by Commissioners Lee, Wadsworth, Cox, and John

son, with Commissioner Hyde, Chairman, absent and Commissioner

Bartley dissenting, approved the following document :

ZANESVILLE PUBLISHING Co.

Radio Station WZIP -FM ,

Vernon Manor Hotel,

Cincinnati, Ohio 45219

GENTLEMEN : This is with reference to your request for waiver of

section 73.242 ( a) of the Commission's rules.

After careful consideration, the Commission has concluded that

grant of a waiver is not justified and would be discriminatory to other

stations in the Cincinnati area.

Accordingly, your request for waiver of section 73.242 (a ) is denied .

BY DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary .
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FCC 68-1076

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

Docket No. 18366

File No. BP-17145

In re Applications of

William D.STONE (WRDS ),

SOUTH CHARLESTON , W. VA.

Has : 1410 kc, 1 kw , Day

Requests : 1450 kc, 250 w, 1 kw -LS, U

CLAUDE R. HILL, JR. ,

FAYETTEVILLE, W. VA.

Requests: 1450 kc, 250 w, 1 kw -LS, U

For ConstructionPermits

Docket No. 18367

File No. BP - 17560

MEMORANDUM OPINION AND ORDER

(Adopted October 30, 1968 )

BY THE COMMISSION : CHAIRMAN HYDE ABSENT ; COMMISSIONER ROBERT

E. LEE CONCURRING IN THE RESULT ; COMMISSIONER H. REX LEE

NOT PARTICIPATING

1. The Commission has before it for consideration ( a ) the above

captioned mutually exclusive applications; ( b ) a petition to deny the

WRDS proposal filed by WPAR, Inc. , licensee of station WPAR,

Parkersburg, W. Va.; (c) a petition to deny theapplication of Claude

R. Hill, Jr., filed by William D. Stone; and ( d ) pleadings in opposi
tion and reply thereto.

2. WPAR, Inc. bases its claim of standing as a party in interest

on the ground that a grant of theWRDS application would result

in objectionable interference to the present operation of station

WPAR. Since it appears that the proposed operation of WRDS

would cause interference to WPAR, the Commission finds that the

petitioner does have standing as a party in interest within themean

ing of section 309( d ) ( 1 ) of the CommunicationsAct of 1934, as

amended, and section 1.580 ( ) of the Commission's rules. FCC v .

National Broadcasting Co., Inc. (KOA ), 319 U.S. 239 ( 1943 ) .

3. On March 14, 1966,WRDS tendered its application for filingand

it was found unacceptable absent a waiver of section 73.37 (a ) of the

rules. On August 18, 1966 , the Commission waived section 73.37 ( a )

and accepted the application for filing. By waiving section 73.37 of
the rules, the Commission eliminated the two-step process whereby

WRDS would first apply for 250 w , on 1450 kc. That application

presumably would have been eligible for a grant without hearing be

causeit involved no interference to existingoperations. As an exist

ing class IV station operating at 250 w ., WRDS could then file for

an increase in power to 1 kilowatt. At that point, WPAR could not

be heard to complain of a potential modification of its license because

its own authorization had been expressly conditioned to accept any
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interference resulting from a grant of another class IV station in

creasing power from 250 w . to 1,000 w. WPAR contends that since

WRDS did not follow the above two-step process , it is not precluded

by section 73.24 ( b ) (2 ) and 73.37 ( d ) of the rules from raising objec

tions to the proposed'interference and requests an interference issue

be included . Since, admittedly, WRDS's proposed .025-mv/m contour
overlaps WPAR'S .5 -mv/m contour, an interference issue will be

included.1

4. WPAR also requests that a financial issue be included as to

WRDS. We find that an issue is necessary because of the applicant's

failure to complete paragraph 1 , section III of FCC form 301.WRDS

estimates that construction costs of only $ 1,600 will be needed inaddi

tion to increased operating costs of $ 15,000. In similar cases it has

long been our policy, in the absence of information to the contrary , to

assume that existing stationshad at least $5,000 in cash flow allocable

to construction costs, as well as sufficient revenue to absorb any pro

spective increase in operating costs. However, since WRDS has failed

to meet these minimal requirements by complying with the form's in

structions, it must establish its qualifications in hearing .

5. Commission study of the engineering portion of theWRDS pro

posal indicates that the nighttime limitation contour ( 22.4 mv/ m )

does not encompass the city limits of South Charleston. Therefore, an

appropriate coverage issuewill be specified.

6. In his petition to deny the application of Claude R. Hill , Jr.,

William D. Stone requests inclusion of a real party in interest issue,

plus misrepresentation and character issues based on the sameallega

tions. On June 20, 1967, the petitioner, his son, William , Jr., and

associate Melvin Pennington met with Claude R. Hill , Jr., at the

latter's office to discuss the possibility of persuading Hill to change

the frequency of his application. The petitioner submits the affidavits

of Pennington, his son , and himself to show that Hill made certain

statements concerning the existence of other parties to his applica

tion. These affidavits, in substance, relate that Hill was unable to make

a decision regarding the petitioner's suggestion without first discuss

ing the proposition with hisassociates". The petition also contains

a letter from Hill to Mr. William E. Hamb, Stone's local attorney,

stating that Hill had discussed petitioner's suggestion with several

of his “ colleagues” and had decided not to accommodate Mr. Stone.

7. In opposition to the petition to deny, Hill does not deny making

reference to "associates" and " colleagues" but denies that anyone other

than himself has a financial interest in the application. Hill asserts

that his total inexperience in the field of broadcasting made it neces

sary for him to consult with his attorney and a local engineer. While

maintaining that he has the sole financial interest in the application,

he acknowledges the possibility of forming a corporation to act as

the licensee if he were to receive a construction permit, in which event

I WPAR asserts that the presence of the "most unique and compelling circumstances ":

warrants imposition of a greater burden of proof on WRDS than would customarily be

required . Asidefrom WPAR's unsupported allegation that the interference would some

howimpede its ability to function as a local station, no data tending to justify the request
have been forthcoming.

2 Where construction costs are under $5,000 , applicants are instructed ( par . 4 ( b ) ,

section I ) that only paragraph 1 of the financial portion ( section III) of the application

need be completed .
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he may relinquish up to 45 percent of the stock as an inducement to

secure a competent station manager and engineer. According to Hill,

small portions of this minority interest might also be offered to local

business interests to insure the station's economic viability .

8. Upon examination of the material presented, the Commission

finds that a substantial and material question of fact has been raised

which should be resolved in hearing. Accordingly, an issue will be

included to determine, inter alia, whether Hill is the sole party in

interest tohis application. Since the charges underlying this issuewere

raised by Stone, he will bear the initial burden of proceeding with the

introduction of evidence but the ultimate burden of proof will be

upon the applicant because the principal information concerning this

issue is peculiarly within his knowledge.

9. Hill estimates that it will cost$55,250 to construct and operate

his station for 1 year, itemized as follows : $5,000, down payment on

equipment; $5,750, first -year payment on equipment (including in

terest ); $2,500 miscellaneous expenses; and $ 12,000 working capital.

The applicant submitted a balance sheet dated December 1966, show

ing his net worth to be $ 130,600. On the basis of the balance sheet the

Commission findsthe applicant's net liquid assets to be $ 19,000 ($4,000
cash on hand and $ 15,000 cash value of life insurance ) thereby requir

ing the applicant to show an additional $ 36,250 to meet his financial

commitment.

10. Examination of section IV of both applications indicates that

both applicants have failed to list or evaluatethe suggestions received

in their respective program surveys. Thus, since the requirements set

out in Minshall Broadcasting Company, Inc., 11 FCC 2d 796, and the

Commission public notice of August 22, 1968, FCC 68–817 , have not

been met, an issue will be included to determine what efforts the

applicants have made to determine community needs and interests

and by what means the applicants propose to meet these needs and
interests.

11. Except as indicated by the issues specified below, the applicants

are qualified to construct and operate as proposed. However, since

the proposals are mutually exclusive, they must be designated for

hearingin a consolidated proceeding on the issues specified below .

12. Accordingly , it is ordered, That, pursuant to section 309 ( e ) of

the Communications Act of 1934, as amended, the applications Are

designated for hearing in a consolidated proceeding, at a time and

place to be specified in a subsequent order, on the following issues :

1. To determine the areas and populations which would receive primary

service from the proposal of Claude R. Hill , Jr. , and the availability of other

primary service to such areas and populations.

2. To determine the areas and populations which may be expected to gain

or lose primary service from the proposed operation of station WRDS and

the availability of other primary service to such areas and populations.

3. To determine with respect to the application of Claude R. Hill , Jr.:
( a ) The manner in which the applicant will obtain additional funds to

construct and operate the proposed station for 1 year.

( b) Whether, in light of the evidence adduced pursuant to ( a ) , above, the

applicant is financially qualified.

4. To determine with respect to the application of Claude R. Hill , Jr. :

( a ) Whether he is the sole party in interest in the above -captioned

application .

15 F.C.C. 20



56 Federal Communications Commission Reports

( b ) Whether, in the event ( a ) , above, is answered in the negative, Claude

R. Hill , Jr. , has made material misrepresentations of fact to the Commission .

( c ) Whether, in the light of evidence adduced pursuant to ( a ) and ( ) ,

above, Claude R. Hill, Jr. , is qualified to become a licensee of this Commission .

5. To determine the effortsmade by each of the applicants to ascertain the

community needs and interests of the areas to be served and the means by

which the applicants propose to meet those needs and interests.

6. To determine whether the proposed operation of WRDS would cause

objectionable interference to station WPAR, Parkersburg, W. Va.

7. To determine whether the proposed operation of WRDS meets the

requirements of section 73.30 ( c ) of the Commission's rules, and, if not,

whether circumstances exist which would warrant a waiver of said section.

8. To determine, with respect to the application of William D. Stone :

( a ) Whether the applicant has sufficient cash , liquid assets, or station

revenue available to finance the estimated construction and operating costs.

( 6 ) Whether, in light of the evidence adduced pursuant to ( a ) above, the

applicant is financially qualified.

9. To determine, in the light of section 307 ( ) of the Communications

Act of 1934 , as amended , which of the proposals would better provide a

fair, efficient and equitable distribution of radio service .

10. To determine, in light of the evidence adduced pursuant to the fore

going issues which , if either, of the applications should be granted.

13. It is further ordered, That with respect to issue 4 , theburden of

proceeding with the introduction of evidence willbeupon William D.

Stone,and the burden of proof uponClaudeR. Hill, Jr.

14. It is further ordered , That WPAR , Inc., Is made a party to the

proceeding

15. It is further ordered , That the petition to deny filed by WPAR,

Inc. , Is granted to the extent indicated above and is denied in all other

respects.

16. It is further ordered, That the petition to deny filed by William

D. Stone Is granted to the extent indicated above and Is denied in all

other respects.

17. It is further ordered , That in the event of a grant of either

application, the construction permit shall contain the following con
dition :

Permittee shall accept such interference as may be imposed by other

existing 250 w. class IV stations in the event they are subsequently author

ized to increase power to 1000 w.

18. It is further ordered , That in the event of a grant of the ap

plication of William D. Stone, the construction permit shall contain

the following conditions :

The horizontal inverse distance field intensity at 1 mile shall be reduced

to essentially 150 mv/m/kw by the addition of a series resistor in the

transmission line.

Before program tests are authorized, the permittee shall submit sufficient

field intensity measurement data to show that radiation has been reduced

to essentially 150 mv/m/kw.

19. It is further ordered, That, to avail themselves of the opportunity
to be heard , the applicants and party respondent herein, pursuant to

section 1.221 ( c ) of the Commission's rules, in person or by attorney ,

shall, within 20 days of the mailing of this order, file with the Com

mission in triplicate, a written appearance stating an intention to ap

pear on the date fixed for the hearing and present evidence on the

issues specified in this order.
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20. It is further ordered, That the applicants herein shall, pursuant

to section 311 ( a ) ( 2) of the Communications Act of 1934, as amended,

and section 1.594 of the Commission's rules , give notice of the hearing,

either individually or, if feasible and consistent with the rules, jointly,

within the time and in the manner prescribed in such rule , and shall

advise the Commission of the publication of such notice as required

by section 1.594 ( g) of the rules.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE , Secretary.

15 F.C.C. 20
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FCC 68-1082

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

SUNDIAL BROADCASTING Co., Inc., PARMA, Docket No. 18368
OHIO File No. BP-17121

Requests: 1000 kc, 500 w, DA-D

HOWARD L. BURRIS, WARREN, OHIO Docket No. 18369

Requests : 1000 kc, 1 kw, DA - D File No. BP-17574

For Construction Permits

ORDER

(Adopted October 30 , 1968 )

BY THE COMMISSION : COMMISSIONERS HYDE, CHAIRMAN ; AND WADS

WORTH ABSENT ; COMMISSIONER ROBERT E. LEE CONCURRING IN

THE RESULT ; COMMISSIONER H. Rex LEE NOT PARTICIPATING .

1. The Commission has before it ( a ) the above-captioned applica

tions as amended, which are mutually exclusive in that simultaneous

operation of the stations as proposed would result in prohibitive over

lap as defined by section 73.37 of the Commission's rules ; (b ) A

petition to deny filed by the Chicago Federation of Labor and In

dustrialUnion Council (WCFL) , licensee of station WCFL, Chicago,

Ill .; and ( c ) responsive pleadings.

2. WCFL bases its claim of standingas a party in interest on its

allegation that Sundial's proposed daytime directional array would

result in prohibited overlap of the proposed 0.005 -mv/ m contour with

its 0.1-my/m contour. If simultaneous variation in the operating pa

rameters in the order of 2 percent and 2 degrees ispermitted the pro

posed MEOV's will be exceededand overlap to WCFL would result.

The applicant states that it is their intention to adjustthe array to

values below the specified MEOV's and that advanced monitoring

equipment will be installed to permit monitoring of the phases and

fields within the required tolerance. The Commission's study of the

Sundial and Burris proposals indicates that, on the basis ofall avail

able measurement data, neither applicant has accurately shown the

extent of the WCFL 0.1 -my /m contour. As a result we find that both

proposals are critical with regard to adequate protection to WCFL.

In addition, neither applicant has clearly indicated expected initial

adjustment values of radiation towards WCFL and permissible varia

tions in operating parameters after adjustment which would establish

that the proposed MEOV's would not be exceeded. Accordingly, ap

propriate issues will be included to determine whether the proposed

operations would afford adequate protection to WCFL. Also, it has

been suggested that modern , highly accurate phase monitors could

be employed to maintain the directional antenna parameters within
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permissible limits. However , these devicesmay cost as much as $ 10,000

and if their use is ultimately required, this cost must be considered

in connection with the applicants financial qualifications.

3. Based on figures and information provided by Sundial, this ap

plicant willneeda totalof $ 138,763 to cover first-year construction

and operating costs, consisting of the following : down payment on

equipment, $ 16,772; first year's payments on equipment (including

interest ), $19,791 ; land, $ 1,200 ; building, $ 14,000; miscellaneous, $10,

000 ; and working capital for 1 year, $ 77,000. Sundial plans to meet

these costs with $ 1,350 in existing capital and $ 96,150 in new capital

stock subscriptions. The applicant makes no mention of an intention

to rely on any operating revenues. Thus, based on its own estimates,

the applicant has failed to meet the Commission's financial require

ments. Therefore, it will be necessary for Sundial to establish the

availability of additional funds. Accordingly, a financial issue will be

specified.

4. The other applicant, Howard L. Burris, will need a total of

$ 81,945, on the basis of the information and data supplied in the appli

cation , to meet his first-year construction and operating expenses,

consisting of the following: down payment on equipment, $ 12,800;

first year's payments on equipment ( including interest) , $ 13,145;

building, $ 6,000 ; miscellaneous, $5,000 ; and working capital for 1

year, $ 18,000. Burris attempts to substantiate a showingof liquid

assets in excess of $125,000", but other than stating that $ 80,000 of

this sum ( consisting of cashin banks, accounts receivable, U.S. bonds

and listed securities ) is available for the proposed station, this appli

cant provides no verification or substantiation of these figures. More

over, Burris provides no balance sheet or other indication of his cur

rent liabilities. Burris has indicated that he will not rely on first

year revenues as a source of funds, and thus has made no showing

in this category. Therefore, even if Burris can provide proper docu

mentation showing that the full $ 80,000 will beavailable, he has not

established the availability of sufficient funds. Hence, an appropriate

financial issue will also be specified as to Howard L. Burris.

5. Regarding programing, both applicants have failed to meet

the requirements set forth in Minshall Broadcasting Company, Inc.,

11 FCC 2d 796, 12 R.R. 2d 602 ( 1968 ) , and the Commission's publi

notice of August 22, 1968, FCC 68–847. In the case ofBurris, the appli

cant states that his programing proposal was developed on the basis of

personal and telephone conversations with individuals in the com

munity and states that representative organizations, interests, and

persons surveyed include the Mayor of Warren, political parties of

Trumbull County, the United Givers Fund, and the police depart

ment. However, there is no indication of what suggestions were made

by these civic officials. Further, although Burris subsequently filed
survey report forms with comments of 40 local residents, this list of

interviewees does not include a representative range of community

groups and leaders, and the applicant did not relate his program plans
to the needs of the community ashe evaluated them .

6. Likewise the Sundial application suffers from somewhat the

same basic deficiencies. Thus, although in this case the applicant pre
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sentsa list of 26 community officials and civic leaders who were per

sonally contacted ( and also refers to a random - sampledtelephone poll ,

of approximately 200 residents of Parma and immediately adjacent

suburbs), it fails to list the suggestions made and does no more than

describe in general narrative form its views and philosophy of the

function of a radio station in the Parma community, along with ref

erences to certain basic program categories and typical programs

which it plans to emphasize or includegenerally in the program format.

Accordingly, a Suburban issue will be included as to bothapplications.
7. Parmais located within the southwestern portion of theStandard

Metropolitan Statistical Area of Cleveland, Ohio. The two cities have

1960 U.S. Census populations of 82,845 and 876,050, respectively . Since

the proposed 5 -my/m contour penetrates ( virtually encompassing) the

city limits of Cleveland, a presumption that the applicant is realisti

cally proposing to serve the larger community is raised under the

Commission's Policy Statement on Section 307 (0 ) Considerations for

Standard Broadcast Facilities Involving Suburban Communities, 2

FCC 2d 190, 6 R.R. 2d 1901. Aside from the statement in its engineer

ing amendment filed March 14, 1967, to the effect that the 5 -mv /m pene

tration of Cleveland was unavoidable, Sundial has not attempted

to make a showing in rebuttal of the aforementioned presumption.Ac

cordingly, the 307 (b )suburban community issue will be included.

8. In the event that Sundial in the course of this proceeding fails to

rebut the presumption that it is realistically proposing to serve the

larger community, Cleveland, rather than Parma, and fails to show ,

pursuant to issue 11 below , that its proposal meets all of the technical

provisions of the Commission's rules for a station assigned to Cleve

land, its application will be denied . If , however, its proposal qualifies

as one for Cleveland under such issue, we will then consider whether

its application should be allowed to remain in hearing.

9. In addition to the foregoing deficiencies, the transmitter site

photographs in the Sundial application are not of sufficient detail and

clarity to demonstrate that the site is satisfactory. As to the Burris

application, Commission studies indicate that the proposed antenna

parametersdo not accurately depict the proposed radiation pattern .

Thus, issues as to the foregoing will also be included .

10. From the information before the Commission it appears that

except as indicated by the issues specified below , the applicants are

qualified to construct and operate as proposed. However, because the

applications are mutually exclusive, they must be designated for hear

ing in a consolidated proceeding on the issues set forth below .

11. Accordingly, It is ordered, That, pursuant to section 309 ( e) of

the Communications Act of 1934, as amended, the applications Are

designated for hearing in a consolidated proceeding, at a time and

place to be specified in a subsequent order, upon the following issues :

1. To determine the areas and populations which would receive primary
service from the proposed operations and the availability of other primary

service to such areas and populations.

2. To determine, with respect to the application of Sundial Broadcasting
Co. , Inc. :

( a ) The source of additional funds necessary to meet the costs of con

struction and operation of the proposed station during the first year,
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( 0 ) In light of the evidence adduced pursuant to ( a ) above, whether the

applicant is financially qualified .

3. To determine whether Sundial or Burris has accurately determined the

extent of the WCFL normally protected 0.1-mv/m contour.

4. To determine whether Sundial Broadcasting Co. , Inc., would, in the

event of a grant of its application, be able to adjust and maintain the pro

posed directional antenna system within the maximum expected operating

values of radiation , as proposed .

5. To determine whether Howard L. Burris would, in the event of a grant

of his application , be able to adjust and maintain the proposed directional

antenna system within the maximum expected operating values of radiation,

as proposed.

6. To determine, in the light of the evidence adduced pursuant to issues

Yos. 3 , 4 , and 5, above, whether the proposed operations of Sundial and

Burris would adequately protect station WCFL, Chicago , Ill.

7. To determine whether the transmitter site proposed by Sundial Broad

casting Co. , Inc. , is satisfactory with particular regard to any conditions that

may exist in the vicinity of the antenna system which would distort the

proposed antenna radiation pattern .

8. To determine, with respect to the application of Howard L. Burris :

( a ) How much, if any, of the $ 80,000 listed by the applicant as available

in cash and liquid assets is, in fact, available.

( 6 ) The sources of additional funds necessary to meet the costs of con

struction and operation of the proposed station during the first year.

( c ) In light of the evidence adduced pursuant to ( a ) and ( b ) above,

whether the applicant is financially qualified.

9. To determine whether the proposed directional antenna parameters ac

curately depict the proposed radiation pattern of Howard L. Burris.

10. To determine whether the proposal of Sundial Broadcasting Co. , Inc.

will realistically provide a local transmission facility for its specified station

location or for another larger community, in light of all the relevant evi.

dence, including, but not necessarily limited to, the showing with respect to :

( a ) The extent to which the specified station location has been ascer

tained by the applicant to have separate and distinct programing needs;

( b ) The extent to which the needs of the specified station location are

being met by existing standard broadcast stations;

( c ) The extent to which the applicant's program proposal will meet the

specific unsatisfied programing needs of its specified station location ; and

( d ) The extent to which the projected sources of the applicant's advertis

ing revenues within its specified station location are adequate to support its

proposal, as compared with its projected sources from all other areas.

11. To determine, in the event that it is concluded pursuant to the fore

going issue that the proposal will not realistically provide a local transmis

sion service for its specified station location , whether such a proposal meets

all of the technical provisions of the rules for standard broadcast stations

assigned to the most populous community for which it is determined that the

proposal will realistically provide a local transmission service, namely, Cleve

land, Ohio.

12. To determine, with respect to both of the applicants, the efforts made

to ascertain the respective community needs and interests of the areas to be

served and the means by which the applicants propose to meet those needs and

interests.

13. To determine, in the light of section 307 ( b ) of the Communications Act

of 1934, as amended, which of the proposals would better provide a fair, ef

ficient and equitable distribution of radio service.

14. In the light of the evidence adduced pursuant to the foregoing issues

which, if either, of the applications should be granted.

12. It is further ordered , That,the petition to deny the application
of Sundial Broadcasting Co., Inc., filed by the licensee of station

WCFL , Chicago, Ill . , Is granted to the extent indicated above and

Is denied in all other respects.
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13. It is further ordered, That, Chicago Federation of Labor and

Industrial Union Council, licensee of station WCFL, Chicago, Ill . ,

Is made a party to the proceeding:
14. It isfurther ordered, That, in the event of a grant of either of the

subject applications, the construction permit shall contain the follow

ing condition :

Any presunrise operation must conform with sections 73.87 and

73.99of the rules, asamended June 28, 1967 ( 32F.R. 10437 ), sup

plementary proceedings ( if any ) involving docket No. 14419,

and /or the final resolutionof matters at issue in docket No. 17562.

15. It is further ordered, That, to avail themselves of the opportu

nity to be heard, the applicants and party respondent herein, pursuant

to section 1.221 ( c) of the Commission'srules, in person or by attorney,

shall, within 20 days of the mailing of this order, file with the Com

mission, in triplicate, a written appearance stating an intention to ap

pear on the date fixed for the hearing and present evidence on the is
sues specified in this order.

16. It is further ordered ,That the applicants herein shall, pursuant

to section 311 ( a ) (2 ) of the Communications Act of 1934, as amended,

and section 1.594 ofthe Commission's rules, give notice of the hearing,

either individually or, if feasible and consistent with the rules, jointly,

within the time and in the manner prescribed in such rule, and shall

advise the Commission of the publication of such notice as required by

section 1.594 (g) of the rules.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.
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FCC 68R - 155

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applicationsof

WLUC, INC., IRON MOUNTAIN , MICH . Docket No. 18216

File No. BPTTV

2666

NORBERTINE FATHERS, Iron MOUNTAIN, MICH .) Docket No. 18217
For Construction Permit For New VHF File No. BPTTV

Television Broadcast Translator Sta- 2713

tion

MEMORANDUM OPINION AND ORDER

( Adopted October 28, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER PINCOCK ABSENT.

1. This proceeding involves the mutuallyexclusive applications of

WLUC, Incorporated (WLUC ), licensee of television broadcast sta

tion WLUC, channel 6, Marquette, Mich ., and Norbertine Fathers

(WBAY), licensee of television broadcast station WBAY, channel 2,

Green Bay, Wis., each seeking a construction permit for a new 100 -w

VHF television translator station to operateon channel 8 , Iron Moun

tain , Mich. , rebroadcasting the programs of their respective stations.

The applications were designated for hearing by order, FCC68–119,

released June 18 , 1968 under an issue to determine whether WBAY

can effectuate its proposal, and various comparative issues . Presently

before the Review Board is a joint petition, filed August 2, 1968 , by

WLUC and WBAY, requesting approval of an agreement looking

toward a dismissal of the WBAY application and a grant of the

WLUC application ."

2. The above agreement provides that ( a) when WLUC becomes li

censee of its translator proposal that translator will rebroadcast all

of the WLUC- TV programs; ( b ) all of the WBAY -TV programs,
except for CBS network programs that are broadcast simultaneously

on WBAY - TV and WLUC - TV , will be rebroadcast with WBAY'S

consent in IronMountain on W72AA, a 100-w translator operating

on channel 72, licensed to U.P. TV Systems, Inc. (U.P.) ;and ( c)

when WLUC - TV and WBAY-TV are carrying the same CBS pro

grams, W72AA will rebroadcast WLUC -TV rather than WBAY

TV. In order to effectuate the above WLUC-WBAY agreement,

WBAY has entered into a separate agreement with U.P., whereby

3

1 Also before the Board are the following pleadings : ( a ) a supplement ( to the joint

petition ) , filed Aug. 15 , 1968, by WLUC and WBAY ; and (b ) comments, filed Aug. 15, 1968,
by the Broadcast Bureau .

The WBAY-U.P. agreement is dated July 25, 1968, and is an integral part of the

WLIC - WBAY agreement, which is dated July 26,1968. Both agreements are attached
to the joint petition .
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U.P. will file with the Commission an application to change its pri

mary station from WLUC - TV to WLÚC - TV and WBAY -TV so

thatW72AA will be authorized to rebroadcast either of those primary

stations. Attached to the joint petition is a letter, dated July 29, 1968,

from Robert C. Nelson (WBAY's generalmanager) to Richard E.

Abrams (U.P.'s president) stating thatWBAY agrees to pay,“ about

$ 1,000” for the equipment conversion that will make it possible for

W72AA to carry WBAY -TV inaccordance with the agreements, and

that WBAY also agrees to contribute $ 1,800 to the cost of the W72AA

operation for the first year " under these agreements.

3. The Review Board agrees with the Broadcast Bureau that the

information submitted and attested by the affidavits of the parties

comports with the requirements of section 1.525 ( a) of the rules. Dis

missal of WBAY's applicationis supported by no consideration pass

ing among the applicants. The details regarding the initiation and his

tory of negotiations with respect to the WLUC -WBAYagreement

are set forth in the joint petition and attested to in affidavits from the

parties. Approval of theagreement is in the public interest in that it

will eliminate the necessity for a hearing thereby expeditingthe in

auguration of service proposed by WLỰC-TV, andpermitthe pro
grams of WLUC-TV and WBAY - TV to be rebroadcast in the Iron

Mountain area where WLUC - TV will be the only regular operating

television station .The agreement willbe approved.

4. Accordingly , It is ordered , Thatthe joint petition for approval

of agreement, filed August 2, 1968 , by WLÜC, Incorporated and Nor

bertine Fathers, Is granted ;that the agreement Is approved ; that the

application of Norbertine Fathers (BPTTV -2713) Is dismissed with

prejudice ; that the application of WLUC, Incorporated (BPTTV

2666 ) Is granted ; and that this proceeding Is terminated.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

3 U.P.'s application to install WBAY -TV as an alternative primary station was granted

on Oct. 8 , 1968. Public notice, report No. 7618, dated Oct. 10, 1968.

* The Broadcast Bureau, in its comments, points out thatin amendmentfiled July 2,

1968, WLUC increased its proposed tower height (accepted by order, FCC6817-1053,

released July 15, 1968 ) , and that FAA approval of the amended proposal is required.

However, an FAA determination of no hazard to air navigation for WLUC's amended

proposal was received bythe Commission on Oct.8, 1968.
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FCC 68-1092

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of the Application of

COMMUNICATIONS SATELLITE CORP.,AMERICAN 53 - CSG -AP -69

TELEPHONE & TELEGRAPH Co., ITT WORLD

COMMUNICATIONS, INC., RCAGLOBAL COM

MUNICATIONS, INC., WESTERN UNION INTER

NATIONAL , INC.

For Termination of Outstanding Authori

zations, and transfer of Outstanding

Construction Permits Pertaining to the

Transportable Earth Station Facility at
Andover, Maine

In the Matterof the Application of

COMMUNICATIONS SATELLITE CORP. 55 - CSG - L - 69

For Authority To Acquire and Operate

the Transportable Earth Station Facil

ity at Andover, Maine, To Provide

Telemetry, Command and Control,

Monitoring and Tracking ( T. & C.)

Services to Intelsat III Series Satellites)

MEMORANDUM OPINION , ORDER, AND AUTHORIZATION

( Adopted November 6, 1968 )

BY THE COMMISSION : COMMISSIONER H. REX LEE NOT PARTICIPATING .

1. The above -entitled applications filed July 18, 1968, request: (a)

Authority to transfer and assign the outstanding construction permit
( 7 -CSG - P -66, as amended, 46 -CSG -ML -68 ) for the Andover,

Maine, transportable earth station from the Communications Satellité

Corp. (Comsat ), American Telephone & Telegraph Co. (A.T. & T. ) ,

ITT World Communications, Inc. (ITT Worldcom ), RCA Global

Communications, Inc. (RCA ), and Western Union International

(WUI) to Comsat; ( b ) to terminate the outstanding specialtempo
rary authority to operate saidfacility ; (c )to dismiss the outstanding

joint application filed April 6, 1967(38-CSG -L - 68 ), by the above
named applicants for regular authority to operate said facility; and
(d) upon grant of the foregoing, Comsat requests authority on its own

behalf to operatethe Andover transportable to provide telemetry com

mand and control,monitoring andtracking ( T. & C.) services in con

junction with satellites owned and operated by Intelsat.
2. The application was accepted for filing by issuance of public

noticeon July 29, 1968, and no objections or othercomments have been

filed with respectthereto.
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3. The joint ownership and operation of the Andover transportable

was approvedbyorder of the Commission on July 19, 1967 (38 -CSG

TC-67) , which designated the ownership interests in said facility in

the following proportions: Comsat, 50 percent; A.T. & T., 28.5 per

cent; ITT Worldcom , 7.0 percent; RCA, 10.5 percent ; and WUI,

4.0 percent in accordance with the second report and order in docket

No. 15735 ( 5 FCC 2d, 812) .

4. On February 21 , 1968, the Commission authorized the above

named joint owners to modify the Andover transportable (46 -CSG

ML -68)toenable said facility to provide T. & C. services in conjunc

tion with the Intelsat III series satellites. The application informed

the Commission of the decision of the Interim Communications Satel

lite Committee (ICSC ) to utilize the services of the Andover trans

portable for T. & C. functions. On June 10, 1968, the joint owners,

having determined that the transportable station in the near future

no longer will be required on a regular basis for commercial com

munication service and, in order to accommodate Intelsat's interest in

the availability of said station for T. & C. purposes, entered into an

agreement for the purchaseand sale of said station, the execution of

which was made subject to Commission approval. A copy of the agree
ment is attached as annex A of the application .

5. On August 27, 1968, Comsat informed the Commission that the

modification program had been completed substantially in accord

ance with the technical characteristics specified in the foregoing
authorization .

6. The agreement for purchase and sale of the stationprovides, inter

alia, that the purchase price shall be an amount equal to 50 percent

of the capital cost of the station and related equipment determinedon

the basisof the book cost thereof, less depreciation (net of retirements )

accrued to the closing date on the basis of Comsat's depreciation rates.

7. With respect to the T. & C. services Intelsat agrees : (a) To

reimburse Comsat for the costs incurred by it which are allocable to

the provision of such service, including but not limited to the costs

of modification, depreciation, operation, andmaintenance of the sta

tion, repairand replacement of parts; and ( b ) topay Comsat an an

nual rate of compensation of $ 97,000 for the rendition of the T. & C.

services.

8. Upon review and consideration of the subject applications and

the associated information and data, it appears that applicants are

legally, technically, financially, and otherwise qualifiedto effectuate

the requested transfers and that Comsat possesses the necessary quali

fications to acquire and operate said facility on its own behalf in the

mannerrequested. The operation proposed to be rendered by the sta

tion will provide facilities intended toservethecommunications needs

of the United States and others on a globalbasis and thereby advance

the objectives of the CommunicationsSatellite Act of 1962. We shall,

therefore, grantthe subject applications with appropriate conditions,

it appearing that such action will serve the public interest, convenience ,

and necessity.

15 F.C.C. 2d



Comsat et al. 67

ORDER AND AUTHORIZATION

It is ordered , pursuant to section 310 ( b ) of the Communications

Act of 1934, and section 201 (c) (7 ) of the Communications Satellite

Act of 1962, That the Commission hereby consents to the transfer of

the outstanding construction permit for the Andover transportable

earth station ( 7 -CSG - P - 66, as amended , 46 - CSG -ML - 68 ) and the

transfer of the ownership interests of said station and associated equip

ment, more particularly described in exhibit A of annex A of the appli
cation, from the above -named joint applicants to Comsat;

It is further ordered , That upon transfer of the ownership interests

in the subject facilities, no further change whatever shall be made

therein except upon grant of an appropriate application ;

It is further ordered, That upon transfer of said construction permit

and the ownership interests in the subject facilities, the outstanding

special temporary authority to operate said station Bé terminated ;

It is further ordered, that the application for operating license

20 -CSG - L -67, amended' April 6, 1967, 38 -CSG - TC -67 ,to include the

joint owners as applicants Be,and hereby is, dismissed ;

It is further ordered, That Comsat effective upon transfer of said

construction permit and transfer of the ownership interests in the

subject facilities Is authorized for the period commencing with the

effective date of the transfers herein authorized and ending August

30, 1971, to operate the Andover transportable earth station to provide

telemetry, commandand control, monitoring, and tracking services in

conjunction with Intelsat satellites subject to the following technical

specifications:

Call sign : WA22.

Nature of service : Communication -Satellite Service.

Class of station : Satellite earth station (transportable ) .

Location of station : Near Andover ( Oxford ), Maine.

Geographical Coordinates : 44 °37'59'' N. latitude.

70 °41'52 " W. longitude.

Communications transmitter :

Type : Composite with VA -884 Klystron .

Frequencies of operation : The frequency band 5925–6425 has been

cleared for operation . Exact frequencies within the band will be noti

fied to the Commission as they become operational.

Frequency tolerance : 0.03 percent.

Emission: 30,000 A0 /A3 / A9 /F3 / F5 / F9 maximum per carrier.

Power at antenna feed : 12.5 kw.

Azimuth of radiation : 0-300 ° .

Antenna ( transmit ) :

Type : Casshorn parabolic reflector, rotable, 42 feet effective diameter .

Gain ( transmit ) : 55 db at 6 GHz.

Maximum radiation in horizontal plane : 45 dbw per 4 KHz.

Beamwidth : 0.20° half power points.

Height above ground : 67 feet.

Polarization : Linear with any orientation , or right or left hand circular.

Minimum elevation : 5 ° above horizontal plane except at reduced power

for boresight tests.

Antenna ( receive ) :

Type : Same as communications transmit antenna.

Gain ( receive ) : 52.5 db at 4 GHz.

Receive frequencies : Within the band 3700-4200 MHz.

Receiving system noise temperature : 100 ° Kelvin above 5º elevation.

Based on coordination calculations conducted with reference to application file No.
3 - CSG - P -68 July 12, 1965 .
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It is further ordered, That this authorization is subject to the follow

ing terms and conditions:

( 1) That this authorization shall not vest in Comsat any right

to operate the station nor any right to the use of the frequencies

designated in the permit except as herein authorized ;

( 2) That neither the facilities acquired northe right granted

hereunder shall be assigned or otherwise transferred except upon

grant of an appropriate application ;

(3 ) That this authorization is subject to the right of use or

control by the Government of the United States conferred by

section 606 of the Communications Act.

It is further ordered , That the acts necessary to effectuate the

transfer herein authorized shall be completed within 5 days from the

date of the release of this order and authorization , and notice shall

forthwith be furnished to the Commission by the applicants showing

whenthe acts necessary to effect the transferof the authorizations and

facilities constructed or operated pursuant thereto were completed,

and upon furnishing the Commission with such notice the transfers

for which authority is granted will be considered completed .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.
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FCC 68R -467

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Petitions by Docket No. 18140

DELAWARE COUNTY CABLE TELEVISION Co. , File No. CATV 100–

ET AL 18

For Authority Pursuant to Section Dockets Nos. 18141 ,

74.1107 of the Rules To Operate CATV 18142, 18143, 18144 ,

Systems in the Philadelphia , Pa. , Tele- 18145, 18146, 18147,

vision Market (ARB 4 ) and the Har- 18148, 18149, 18150,

risburg -Lancaster Lebanon -York, Pa., 18151 , 18152 , 18153,

Television Market (ARB 30 ) or the 18154, 18155, 18156,

Wilkes-Barre -Scranton, Pa. , Television 18157, 18158, 18159,

Market (ARB 69 ) 18160, 18161, 18162,

and 18163

In re Applications of

ROLLINS, INC., NEWARK ,DEL.
Docket No. 18164

File No. 20077 - IB

15X

JERROLD -SOUTH JERSEY TV CABLE CORP. , | Docket No. 18165

MOUNT HOLLY, N.J. File No. 9538 - IB

For Construction Permits for New Point- 96X

to - Point Microwave Stations

and

In re Applications of

ROLLINS, INC . Docket No. 18166

For Construction Permits for New Com- Files Nos. BPCAR - 2,

munity Antenna Relay Stations to BPCAR - 3 ,

Servea CATV System at Wilmington, BPCAR - 4 ,

Del. BPCAR - 5

LOWER Bucks CABLEVISION , INC. , LEVITTOWN, Docket No. 182
PA. SR-1687

LOWER BUCKS CABLEVISION, INC. , PENNDEL Docket No. 18228

BOROUGH , PA. SR - 26815

Request for Special Relief Filed Pursuant

to Section 74.1109 of the Commission's

Rules

MEMORANDUM OPINION AND ORDER

(Adopted November 6, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER NELSON NOT PARTICIPATING .

1. The Review Board has under consideration a motion to change

issues and shift the burden of proof, filed August 9, 1968, by Lower

15 F.C.C. 2a
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Bucks Cablevision, Inc. (Lower Bucks ). The Lower Bucks proceed

ings involve petitions, filed pursuant to section 74.1109 of the Com

mission's rules, by certain television station licensees , seeking relief

against carriage by Lower Bucks of predicted local grade B or better

NewYorksignals on its systems in Levittown, Bristol, and Penndel

Borough, Pa.Because Lower Bucks' proposals will entail CATV oper

ations in an overlapping major market area ( a so -called footnote 69

issue ) , the Commission ordered hearings on the petitions “; by sep

arate order released on the same date , the Commission consolidated

the Lower Bucks proceedings with Deleware County Cable Television

Co., et. al., whichrelates to the same television market, Philadelphia,

and deals with applications by certain CATV systems under section

74.1107( a) of the rules for authority to carry distant signals, as well

aspetitions by certain television stations under section 74.1109 asking

relief against carriage of local grade B signals. The designation

orders in the Lower Bucks and Delaware County proceedings specified

identical issues, as follows:

( 1 ) To determine the proposed penetration and extent of CATV service

in the Philadelphia television market.

( 2 ) To determine the effects of current and proposed CATV service in

the Philadelphia television market upon existing, proposed and potential

television broadcast stations in the market.

( 3 ) To determine : ( a ) The present policy and proposed future plans of

petitioners with respect to the furnishing of any service other than the

relay of the signals of broadcast stations ; ( b ) the potential for such services ;

and ( c ) the impact of such services upon television broadcast stations in the

market.

( 4 ) To determine whether the carriage of predicted grade B or better

signals from New York stations should be authorized.

(5 ) To determine whether the applications and proposals are consistent
with the public interest.

The designation orders in the Lower Bucks proceedings place the

burden of proceeding and proof with respect to issues 1, 2 ,and 3 on

Lower Bucks, insofar as such issues relate to its own system , and

placed such burdens with respect to issue 4 on the petitioning tele

vision stations. In the Delaware County proceeding, the burdens asto

issues 1 , 2 , and 3 were placed on the CATV operators, and on the

television stations as to issue 4. In the motion now before us, Lower

Bucks asks thatburdens ofproceeding and proof with respect to issues

1 and 3 be shifted to the television stations and that issues 2 and 4

be reworded and consolidated, with the burdens of proceeding and

1 The following related pleadings are also before us : CATV task force comments, filed

Aug. 23, 1968 ; Broadcast Bureau comments, filed Sept. 5 , 1968 ; opposition , filed Sept.10 .

1968, jointly byWestinghouseBroadcastingCo., Inc., U.S. Communications of Philadelphia ,

WIBF Broadcasting Co., and certain copyright owners made parties to the Delatoare

County proceeding ; reply, filed Sept. 20, 1968 ,by Lower Bucks.

· The petitioning television station licensees are : U.S. Communications of Philadelphia ,

Inc., and WIBF Broadcasting Co. Seven Arts Broadcasting Co., Inc.,and Westinghouse

Broadcasting Co. , Inc. , filed comments regarding the petitions and were made parties to the
proceeding.

Second Report and Order on CATV, 2 FCC 20 725, 786 n. 69 , 6 R.R. 2d 1717, 1790
n . 69 ( 1966 ) .

FCC 68-684, 13 FCC 20 899 , 13 R.R. 1018 ( 1968 ) ; FCC 68–685. 13 FCC 20 903. 13
R.R.20 1022 (1968 ) .

6 FCC 68-686 , 13 FCC 20 939 ( 1968 ) .

* 12 FCC 28 529 , 12 R.R. 20 1225 ( 1968 ) .
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proof as to such consolidated issue being placed on the television sta

tions; Lower Bucks would consolidate issues 2 and 4 to read as follows :

To determine the effects of the proposed carriage by Lower Bucks Cable

vision, Inc. of the predicted grade B signals ofthe New York television

broadcast stations on its CATV system in Levittown and Bristol ( Penndel]

upon existing, proposed and potential television stations in the Philadelphia

market.

2. In support of its motion, Lower Bucks argues that under gen

erally recognized principles ofevidence as well as the specific pro

visions of the Administrative Procedure and Judicial Review Act,

section 556 (d ) , the proponent of a rule or order bears the burden

of proceedingand proof; that because Lower Bucks' proposals fully

comply with the requirements of the Commission's CÀTV rules and

policypronouncements , the television stations were compelled toseek

special relief under rule 74.1109 based upon footnote 69 considera

tions; and that since the television stations were required to bear the

burden of pleading under section 74.1109 and are the proponents of

the order in the hearings they should, therefore, carry the burden of

proceeding andproof on the issues . Lower Bucks further argues that

in prior Commission decisions( citing Buckeye Cablevision . Inc., 11

R.Ř . 2d 885 (1967 ) ; Midwest Television, Inc., 4 FCC 2d 612 , 8 R.R.

2d 278 ( 1966 ) ) involving 74.1109 petitions, the Commission placed

these burdens, at least as to the " impact ” issue, on the television sta

tions. Moreover, argues Lower Bucks, in Fetzer Cablevision Inc.,

et al., 6 FCC 28 845, 9 R.R. 2d 610 ( 1967), the only case previously

before the Commission involving both footnote 69 and distant signal

considerations, the burdens as to the footnote 69 issue were placed

upon the television stations. Turning to the present proceedings,

Lower Bucks notes that the impact issues are crucial and that, in

the consolidation order the Commission indicated that the burdens as

to the footnote 69 issue properly lay with the television stations.

Lower Bucks contends that, pursuant to the designation order in
Delaware County, the television stations will bear the burden of

proof as to the impact of local grade B signals under issue 4 even if

the CATV systems fail to justify the carriage of distant signals

under issue 2.8 It argues that since there is no distant signal question

in the Lower Bucksaspect of the proceeding, the entire showing as

to impact of local grade B signals will be borne by Lower Bucks

under issue 2, and that this allocation is inconsistent with the Com

mission's statements in the consolidation order and makes issue 4

redundant. To avoid this redundancy, Lower Bucks asks that issues

2 and 4 be consolidated as requested,and that the burden of proof be

placed upon the television stations. Recognizing that evidence con

cerning CATV penetration in the market will have to be introduced

* See. 74.1103 (a ) ( 3 ) of the rules requires CATV systems to carry, upon request, the signal

of all commercial and noncommercial stations within whose grade B contours the system

is located , subject to exceptions enumerated in sec. 74.1103 ( b ) ; see also,Second Reportand
Order on CATV,supra.

* Lower Bucks claims that if the CATV systemsdischarge their burden under issue 2, the
carriage of local grade B signals by the systems will, a fortiori, be warranted .

* Lower Bucks claims that its requested rewording is similar to the footnote 69 Issue

designated in Fetzer, supra , and that the burdens of proceeding and proof are similarly
placed .
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by the CATV systems under the distant signal aspect of the case ,

Lower Bucks asserts that the burden of proof under issue 1 should

nonetheless be borne by the television stations as to the grade B sig.

nal part of the case ; otherwise, asserts Lower Bucks, the failure of

the CATV systems to establish a reliable penetration level as to the

distant signal aspect of the case may jeopardize the outcome of the

local grade B signal proposals . Onsimilar reasoning, Lower Bucks

urges that, to the extent that issue 3 ( nonrelay activities ) raises im

pact considerations , the burdens of proceeding and proof should be

on the television stations . The CATÝ Task Force partially supports

Lower Bucks, advancing an alternative approach to the placement
of the burdens. The task force asserts that the consolidation of the

Lower Bucks proceedings with the Delaware County case , which

involves distant signal questions under 74.1107, does not justify a

shift to the CATV system of the burdens concerning the 74.1109

issues of local signal impact. The task force therefore urges that the

burden of proof as to issues 1 and 3 be placed upon Lower Bucks

insofar as its own system is concerned but on the television stations

insofar as the issue relates to other CATV systems in the area, and

that the burdens as to issues 2 and 4 be placed on the television stations.

3. The Broadcast Bureau and certain of the parties to the con

solidated proceeding ( opposing parties) contest the motion. The

Broadcast Bureau acknowledges that the burden of proof in footnote

69 cases is generally on the television stations, but asserts that the

placement of the burden depends on practical considerations, not in

flexible rules. It notes that the burdens have been identically placed

in both the Lower Bucks proceedings and theDelaware County case,

and asserts that a shift of the burdens as to the Lower Bucks aspect

of the case would nullify the reasons for consolidation of the Lower

Bucks case with Delaware County, The Bureau and the opposing
parties contend that the shift of burdens would also produce an

anomaloussituation in which the CATV and television parties would

be required to come forward under the same issues. The Bureau also

asserts that Lower Bucks' requested rewording and consolidation of

issues 2 and 4 presumes a difference in the nature and quality of proof

between distant signal and local grade B signal cases( citing the final

decision in Midwest Television , Inc., 13 FCC 2d 478, 13 R.R. 2d

698 ( 1968 ) ) , it denies that such difference exists. The opposing par

ties contend that consolidation of these issues would thwart the Com

mission's judgment that impact issues in marketwide cases should

be determined on a marketwide basis. Finally, the opposing parties

assert that, as the issues are now framed, thetelevision stationsmust

first establish that the predicted (or theoretical) local grade B sig

nals proposed for carriage by the CATV systems are not actually

available off the air and that, once this showing is made, the burden

of proceeding and proof as to impact rests on the CATV systems

under issues 1-3. In reply, Lower Bucks claims that this last argu

ment demonstrates that the burdens have been improperly placed

since under the opposing parties’ analysis, the showing by the tele

vision stations that theoretical grade Bsignals are not actual signals

is, according to Lower Bucks, a condition precedent to the showing of
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12

impact under issues 1-3 ; yet, argues Lower Bucks, as the burdens are

now placed, Lower Bucks would have to adduce lengthy and exten

sive evidence under issues 1 through 3 before the stations have satis

fied that condition precedent. Lower Bucks concludes that these

ambiguities can be resolved by rewording issues 2 and 4 as requested.

4. The motion will be denied. The present allocation of burdensis

consistent with precedent, the consolidation order, and the Commis

sion's objectives in designating hearings in CATV cases. The Com

mission has stated that the purpose of thehearing is to elicit sufficient

information upon which " an informed policy judgmentas to the best

future course in the market” 10 canbe made. As notedby the Broad

cast Bureau, the Commission has also indicated that the type of the

proof called for under distant signal issues does not materially differ

from the type of proof required under grade B signal issues, and the

Commission has specifically stated that theburdens of proceeding and

proof will not be accorded such weight that “ the outcome depends

solely on whether the proceeding was instituted pursuant to section

74.1107 ( a) or section 74.1109.” 11 In this context, it is clear, and

petitioners concede, that under issue 1, the CATV systems mustshow

the extent of potential penetration of all CATV systems in the market;

Lower Bucks need only make such a showing as to its own system.

Under issues 2and 3 (c ) 13 the CATV systems will be required to estab

lish that the degree of penetration resulting from all current and

proposed CATV service will not adversely affect the Philadelphia

television market; again , Lower Bucks need come forward on this

issue only as to its own system . Lower Bucks asserts that if the systems

fail to make the requisite showing under issue 2, not only will the

distant signal proposals be disallowed but also, and necessarily accord

ing to Lower Bucks, its proposal to carry grade B signals will be

denied. We do not agree .We find nothing in the Commission's de

cisions which mandates the result asserted by Lower Bucks ; nor do

we think it a matter of logical necessity that a "policy judgmentas to

the best futurecourse inthe market" requires that when distant signal

proposals are disallowed, carriageofgrade B signals in the same mar

ket must also be prohibited . On the contrary, we think it incumbent

on the television stations to bear the burdens ofproceeding andproof,

under issue 4, that carriage of grade B signals should not be allowed,

or should be in some manner restricted. Thus, it appears to us that

issue 4 is not extraneous and that the present allocation ofburdens is

not only entirely consistent with the consolidation order and precedent

but also affords the most orderly and expeditious means ofresolving

the complex and difficult questions involved in the formulation of “ an

informed policy judgment as to the best future coursein the market."

Lower Bucks' reliance on Fetzer, supra, is misplaced . The framing of

issues depends upon the facts of each case : the circumstances of the

29 Midwest Television , Inc., 13 FCC 20 at 488, 13 R.R. 2d at 711 ( 1968 ) .

u Id . at 489 , 13 R.R. 2d at 712.

2 The evidence to be adduced under this issue is peculiarly within the control of the

CATVsystems,and the burdens should properly lie with them . See Cablevision , Inc.,

FCC 20 720, 10 R.R. 2d 1079 ( 1967 ) .

12 Issues 3 ( a )and 3 (b ), Ilke issue 1, call for mediate data peculiarly within the possession
the CATV systems.

15 F.C.C. 20
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market in Fetzer were unusual ( 6 FCC 2d at 847, 9 R.R. 2d at 614) ,

and there were unique questions concerning the proposed carriage

of the grade B signals ( 6 FCC 2d at 853, footnotes 8 ,9 ; 9 R.R. 2d at

621, footnotes 8, 9 ); accordingly, for reasons not applicable here, the

issues were framed differently.1 In the last analysis, a grant of the

motion or adoption of the task force's proposal would, as the Broad

cast Bureau suggests, thwart the Commission's purpose in consolidat

ing theLower Bucks and Delaware County cases: it would have the

effect of creating a subhearing within the main hearing, and of creat

ing special subissues concerning a special submarket bounded by

Lower Bucks' area of operation . Thus, as a practicalmatter, a grant

of the petition would result in undoing what the Commission has

already done ; i.e., granting the petition to consolidate the Delaware

County and Lower Bucks proceedings. For these reasons, the relief

sought by Lower Bucks or the alternative suggested by the task force

is not warranted .

5. Accordingly, It is ordered , That the motion to change issues and

shift the burden ofproof, filed August 9, 1968, by Lower Bucks Cable

vision, Inc., Is denied.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

14 We are not convinced by Lower Bucks' contention that a reframing of the issues will

eliminate the necessity of its producing evidence before the televisionstations have met

the condition precedent to thatevidence. The contention goes to the question of order of
presentation of evidence by the parties and is not properly before us .

15 F.C.C. 2d
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FCC 68–1085

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C.

In re Complaint of

HARRY LERNER, CONCERNING FAIRNESS

DOCTRINE

(October 31, 1968)

HARRY LERNER,

Californians Against the T'ax Trap Initiative,,
Suite J, 4661 Sunset Boulevard, Los Angeles, Calif.:

This refers to your complaint that station KLAC, LosAngeles, has

failed to comply with requirements of Fairness Doctrine in broadcasts

regarding “ proposition 9) which will be voted upon in California elec

tion November 5.

You state , among other things, that some KLAC announcers have

broadcast statements favoring proposition 9 and that licensee has

otherwise been unfair in presentation of the issue. The Commission has

considered the various facets of your complaint and has obtained

licensee's comments upon these matters. Upon the basis of information

presently available to it, the Commission cannot conclude that the

licensee has failed to comply with the requirements of the Fairness

Doctrine. Licensee has furnished evidence that it has presented the

viewpoints of those opposing proposition 9 a number of times on its

newsprograms and has suppliedrecordings of those portions of its

news programs October 10-18 airing both pro and con viewpoints. No

evidence has been submitted that its newscasts since October 18 have

substantially differed in this respect. The Fairness Doctrine requires

that a licensee which has presented one side of a controversial issue of

public importance, play apositive role in bringing about balanced pres

entation of the opposing viewpoints. As we have frequently stated,

opposing viewpoints need not be presented ina single broadcast or

programseriesprovided the licensee in its overall programing attempts

to present opposing views. The licenseeof KLAC in its overallpro

gramingappears on the basis of the information presently available

to have devoted a substantial amount of broadcast time to the views

advocated by your organization . With respect to your complaint re

ceived October 31 regarding a remark made by a KLAC announcer on

October 30 after airing a paid announcement which opposed proposi

tion 9, the licensee states that the announcer was not instructed to

make such a remark and has been reprimandedfor having done so and

that a make-good announcement will be broadcast today.

By direction of the Commission,

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.0.0 . 20
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FCC 68–1099

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of :

JACK 0. GROSS TRADING AS (KJOG - TV ) , Docket No. 18377

GROS & BROADCASTING CO. , SAN DIEGO, CALIF. File No. BMPCT

For Extension of Construction Permit 6661

MEMORANDUM OPINION AND ORDER

(Adopted November 6, 1968 )

BY THE COMMISSION : COMMISSIONER H. REX LEE NON PARTICIPATING .

1. The Commission has before it for consideration : ( a) The above

captioned application ( BMPCT-6661 ) of Jack 0. Gross trading as

Gross Broadcasting Co. (Gross ), permittee of Television Broadcast

Station KJOG - TV, channel 51, San Diego, Calif.; ( 6 ) a letter of

intent, signed April 1,1967, by Gross and California Western Univer

sity and filed October 31, 1967, by University ; ( c) an agreement,

signed November 1 , 1967, by Gross and Broadmoor Broadcasting

Corp.(Broadmoor) andfiled January 2, 1968, by Gross.

2. On May 4, 1964 , Gross filed an application (BPCT –3346) for

a construction permit for a new television broadcast station to operate

on channel 51, San Diego, Calif. Since, on July 28, 1964, California

Western University of San Diego (now United States International

University) filed a competing application (BPCT - 3421) for opera

tion on channel 51, both applications were designated for comparative

hearing Gross Broadcasting Company FCC 65–84, released Febru

ary 5, 1965. Subsequently, on June23, 1965, theReviewBoardapproved

a joint requestfor approval of agreement, filed April 30, 1965, by both

applicants which provided for a grant of the Gross application, the

dismissal of the United States International University (University )

application and the creation of an option in University to acquire a

50-percent interest in the new television facility. By its terms the

option was exercisable at any time prior to the expiration of the ninth

complete calendar month following the date of a grant to Gross of

programtest authority. The agreement further provided thatat such

time as University elected to exercise its option, the parties would form
a joint venture and would file an application for the assignment of the

construction permit or license heldby Gross to the joint venture .

3. On January 19, 1966, Gross filed an application (BMPCT -6228)

for an extension of time within which to complete construction of the

station. In support of the extension request, the applicant statedthat

while it was unable to use the site proposed in its application for a

construction permit because of financial considerations, it was con

15 F.C.C. 2d
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templated thatnegotiations for a new sitewould reach fruition shortly

and thata modification application would be filed within a few weeks.

The applicant indicated that construction of the station would be

completed within 6 months of the grant of the extension application.

The application was granted on March 4, 1966, and approximately

5months later, on August 2, 1966, Gross filed an application

(BMPCT -6355 ) for modification of construction permit to make

changes in the station's authorized facilities. The application con

tained a statement that the applicant had expended large sums in

preparing and prosecuting the application and that the applicant

intended to construct the station at the site proposed in the modification

application. This application was granted on June 22, 1967, and the

date for completion of construction was extended until December 22,

1967.

4. On October 31, 1967, University tendered for filing anapplication

for assignment of the construction permit of station KJOG - TV .? Sub

mitted with the assignment application was a letter of intent signed

by Gross and University on April 1 , 1967, which indicated Gross'

intention to assign the construction permit to University. The agree

ment also provided that the parties would have counsel draw upan

appropriate agreement and application to be filed with the Commission

and that University would reimburseGross for his actual expensesup

to the time of transfer and that University would acquire “ fuſi

and exclusive rights" to the construction permit. The agreement was

made contingent upon Commission approval of the assignment appli
cation , the grant of an application for an extension of time within

which to complete construction of the station andthe approval of the

executive committee of the board of trustees of University.

5. On November 3, 1967, Gross filed the above -captioned application

(BMPCT-6661) for anextension of time within which to complete

construction of station KJOG -TV. The extension application indi

cated that construction of the station had not commenced and that

equipment had not been ordered. However,the permittee stated that in

order to bringthe station's service to theSan Diego community at the

earliest possible date, the permittee had decided to assign the con

struction permit to a corporation in which the permittee would have a

continuing interest. In addition, it was statedthat an agreement for

the assignment of the construction permit would be concluded shortly

and that it was estimated that construction of the station would be

completedwithin 6 months after the Commission approved the assign

ment application. On January 2, 1968, Gross tendered for filing an

application for assignment of the construction permit to Broadmoor.

The application contained an agreement signedNovember 1, 1967, by

Grossand Broadmoor which provided that Broadmoor would form a

new corporation, the stock of which would be issued to Broadmoor and

the corporation would pay Gross an amount equal to his actual ex

penses in connection with the construction permit, the assignment

1 On Sept. 20, 1966 ,Gross filedan application (BPCT-3842) for a construction permit
to replace an expired permit and this application was granted on Jan. 5, 1967 .

* Since the permittee did not file the assignor's portion of the assignment application

( sec. 1, pt. I, FCC Form 314 ) , the application cannot be accepted for filing.

15 F.C.C. 20
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application and all studies relating to the station. The agreement

further provided thatGrosswould have an option to acquire 15 percent

of the stock initially issuedby the corporation upon the same prorata

terms as Broadmoor shall have acquired its stock in the corporation

and that the option would be exercisable within a 2-month period

commencing on the last day of the 10th complete calendar month

following the dateof agrant to station KJOG - TV of program test

authority. In addition, the agreementprovided that Broadmoor would

cause thenew corporation to fulfill all obligationsof Gross under his

April 1965 agreement with University andthat if University exercised

its rights under that agreement, then the 15 -percent option exercisable

by Gross would terminate if it had not already been exercised by Gross.

6. On February 7, 1968, the Commission advised Gross that the

foregoing sequenceof events raised questions concerning his failure to
comply with his obligations under section 1.65 of the rules to provide

the Commission with complete and accurate information concerning

his intentions with respect to the construction of station KJOG - TV

and his failure to exercise due diligence in the construction of the

station. Gross was advised that the question of his failure to comply

with section 1.65 occurred duringthe time that his application

(BMPCT -6355 ) for modification of facilities was pending before the

Commission and prior to the grant of that application on June 22,
1967. While Gross had indicated in his modification application , which

was filed in August 1966, that he intended to construct the station , on

April1, 1967, he signed a letter of intent which indicated his intention

to assign the construction permitto University. However, Gross had

failed to amend his pending modification application to inform the
Commission of this substantial change in his plans for the construction

of the station. In addition, Gross was advised that it appeared that

the delay in construction of the station had been duenot to any

difficulty in the procurement of equipment or to an inability to com

plete construction because of reasons beyond his control, butrather to

his voluntary decision to postpone construction becauseof his belief

thatthe station could not succeed financially. The Commission's letter

concluded that an evidentiary hearing would be necessary in order to

resolve the foregoing mattersand that unless Gross notified the Com
mission of his desire to participate in an evidentiary hearing, the

extension application would be dismissed, the construction permit
canceled andthe call letters for station KJOG - TV deleted .

7. In his response to the Commission's letter, Gross states that while

a letter of intent had been executed in April 1967, since it was not con

sidered a binding agreement,but rather a document looking toward a
subsequent agreement, he had been advised by counsel that the Com

missiondid not have to be notified until a binding agreement had been
executed . Furthermore, Gross contends that since a subsequent agree

ment wasnever reachedwith University, when the Commission granted

the modification application on June 22, 1967, Gross' representation

that he intended to build the station remained valid . With respect to

his failure to construct thestation, Gross asserts that while he believes

that the proposed assignee Broadmoor has the broadcasting experience

and financial resources to construct and operate the station , he will

15 F.C.C. 2d
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build the station himself in the event that the Commission does not

approve the assignment application. Gross requests an evidentiary

hearing if the Commission still believes that grant of the extension

application is not warranted .

8. We have carefully considered the response submitted by Gross,

and are of the view that an evidentiary hearing will be necessary in

order to determine whether Gross has failed to comply with the re

quirements of section 1.65 of the rules to advise the Commission of

substantial and significant changes in information concerning his

intentions with respect tothe construction and operation of station

KJOG - TV , and whether Gross hasexercised due diligence in proceed

ing with theconstruction of the station. Section 1.65 of the rules clearly

sets forth the obligation of an applicant to maintain the continuing

accuracy, and completeness of information furnished in a pending

application. However, during the time that Gross' application for

modification of facilitieswas pending before the Commission and prior

to the grant of that application, Gross manifested his intention toseek

an assignment of theconstruction permit to University and failedto

inform the Commission of this substantial change in his plans for
construction of the station. In addition, while Gross has held the con

struction permit for station KJOG - TV for more than 3 years , it

appears that construction ofthe station has not commenced and equip

ment has not been ordered . Since it does not appear that the delay in

construction has been due to any difficulty in the procurementofequip

ment or because of reasons beyond the permittee's control, we are

unable to find that Gross has been diligent in proceeding with con

struction or that causes beyond his control have prevented him from

completing construction . Accordingly, appropriate issues shall be

specified concerning these matters.

9. The Commission is also of the view that the terms of the agree

ment between Gross and Broadmoor raise a question concerning pos

sible “ trafficking” in the KJOG -TV construction permit. We note

that under the terms of the agreement, Gross would retain an option

to purchase 15 percent of the stock of a new corporation to be formed

byBroadmoor upon the same pro rata terms as Broadmoor shall have

acquired its stock in thecorporation. The agreement provides that the

option may be exercised byGross within a 2 -month periodcommenc

ing on the lastday of the 10th complete calendar month following the

date of a grant of program test authority to station KJOG -TV. In

addition , except forGross having to bear his own expenses in connec

tion with the preparation and prosecution of his portion of the assign

ment application, the agreement provides that Broadmoor and /or the

corporation shall bear all costs of forming the corporation, obtaining

the permit to issue stock and the issuance of the corporation's stock

and that Gross shall have no obligation to make any other funds

available to the corporation. The information contained in the ten

dered assignment application indicates that fundsfor the construction

and first -year operation of station KJOG-TV will be obtained essen

tially from a $ 500,000 bank loan and a $ 500,000 loan from Clinton D.

McKinnon, president and 50 -percent stockholder of Broadmoor.

15 F.C.C. 2d
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Accordingly, It is ordered, That pursuant to section 309 ( e) of the

Communications Act of 1934, as amended , the above -captioned appli

cation of Jack O. Gross trading as Gross Broadcasting Co. Is designa

ted for hearing at a timeand place to be specified in a subsequent order,

upon the following issues:

1. To determine whether Gross has violated the provisions of section

1.65 of the Commission's rules.

2. To determine whether Gross has engaged in trafficking in the authori

zation for station KJOG - TV .

3. In the event that it is determined that there has been a violation of the

provisions of section 1.65 of the Commission's rules or trafficking in the

station KJOG - TV authorization, whether Gross has the requisite qualifica

tions to be a broadcast licensee .

4. To determine, pursuant to section 309 ( b ) of the Communications Act

of 1934, as amended, and section 1.534 ( a ) of the Commission's rules :
( a ) Whether the failure to construct station KJOG - TV has been

due to causes not under the control of Gross.

( 6 ) Whether there are other matters sufficient to justify a further

extension of time to construct station KJOG - TV .

5. To determine, in the light of the evidence adduced pursuant to the

foregoing issues, whether a grant of the application would serve the public

interest, convenience, and necessity .

It is further ordered , That, upon the Commission's own motion,

United States International University and Broadmoor Broadcasting

Corp.Are made partiesto this proceeding.

It is further ordered, That ,to avail themselves ofthe opportunity

to be heard, the applicant, United States International Universityand

Broadmoor Broadcasting Corp., pursuant to section 1.221(c) of the

Commission's rules, in person or by attorney, shall, within 20 days of

the mailing of this order, file with the Commission, in triplicate, a

written appearance statingan intention toappear on the date set for

the hearingand present evidence on the issues specified in this order.

It is further ordered, That the applicant herein shall, pursuant to

section 311 ( a) (2) of the Communications Act of 1934 , as amended ,

and section 1.594 of the Commission's rules, give notice of the hearing

within the time and in the manner prescribed in such rule, and shall

advise the Commission of the publication of such notice as required

by section 1.594 (g) ofthe rules.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1100

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

PETITION BY PACIFIC FM , INC., To ELIMINATE

THE REQUIREMENTS OF SECTION 74.481 OF

THE COMMISSION RULES CONCERNING Log

GING REQUIREMENTS FOR REMOTE PICKUP

STATIONS EXCEPT THOSE RELATED TO FRE

QUENCY MAINTENANCE

In the Matter of

AMENDMENT OF SECTION 74.481 OF THE COM

MISSION RULES AND REGULATIONS CONCERN

ING LOGGING REQUIREMENTS FOR REMOTE

BROADCAST PICKUP STATIONS

RM - 1246

MEMORANDUM OPINION AND ORDER

(Adopted November 6, 1968 )

BY THE COMMISSION : COMMISSIONER H. REX LEE NOT PARTICIPATING .

1. On January 22, 1968, Pacific FM, Inc. , licensee of FM broadcast

station KPEN -FM ,San Francisco, Calif. , and remote broadcast pick

up stations KFG -413 and KH -7586, filed a petition for rule making

( RM - 1246) requesting that the Commissionamend section 74.481 of

the rules governing remote broadcast pickup stations so as to delete

the requirements for maintaining station records except those con

cerning frequency maintenance.

2. The petitioner argues that the requirement concerning log entries

as to specific hours of operation, programs transmitted , point oforigi

nation, pertinent remarks concerning the transmission, checks of

antenna lighting and frequency checks (secs. 74.481 ( a ) ( 1) through

(5 ) and (b ) ) are anachronistic, having been carried over from early

days of broadcasting when remote pickup operations may have in

volved setting up lines at fixed places and there might havebeen some

concern as tothe proportion of programs originating at such places.

It is the opinion of the petitioner that the requirements serve no useful

purpose as related tothe facts of present day broadcasting.

3. The petitioner further argues that " these rules impose burdens

and invite, because of their irrelevancy, inattention and infraction . "

According to the petitioner, it is impractical and unnecessary to keep
records ofoperatingtimes or programs transmitted because the action

is occurring too rapidly and useful records of this type are difficult ,

if not impossible, to maintain . Moreover, it is alleged, most licensees

and their employees do not know what entries to make pursuant to

15 F.C.C. 2
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paragraph (a ) (4 ) ; paragraph ( a ) ( 5 ) is too burdensome and must

lead to wholesale noncompliance as related to the common use of these

facilities in mobile units. In summary, the petitioner asserts that

situations calling for any such records are too rare to warrant the

rules, that the provisions, other than the one pertaining to frequency

measurements, are obsolete and irrelevant, serving no useful purpose

and that they are burdensome to the licensee and the Commission's

inspection staff alike.

4. The petitioner appears to misunderstand the purpose of the

operating logs and the logging requirements themselves. When inter

ference complaints arise,it often becomes necessary to ascertain

whether a certain station was operating at a specific time. This is so

because it is obviously impossible for the Commission to monitor the

operation of all stations at all times. Instead, it requires licensees to

maintain certain recordsof the operation of their stations so that if

questions arise as to whether a station was operating at a certain time

and date, such information will be available in the log. In the case of

mobile stations, it is also important to know where the transmitter

was located when it was operated. Log entries, made whenever the

transmitter is used, describing the purpose of the operation, are useful

in determining whether the use was consistent with the terms of its

license and the rules governing the service. The requirement that log

entries be made of inspection of antenna illumination is to assure that

these hazard markings, where needed to warn aircraft of the presence

of the antenna, are maintained in working order. In acceptinga license

for the operation of any kind ofradio station , the licensee is expected

to also assume certain responsibilities, among which is the keeping of

accurate records of station operation. Theargument that such respon

sibilities are burdensome is without merit.

5. As a matter of fact, the logging requirements for remote broadcast

pickup stations are extremely modest, so modest that the petitioner

couldrecommend only that they be eliminated entirely to reduce the

burden further . It is possible that the very simplicity of the rule has

led to the use of too simple language and licensees misunderstand the

requirements. For example, the requirement that the " hours of opera

tion “ be logged does not mean that each individual transmission in a

series of intermittent transmissions must be logged. “Program trans
mitted " does not call for a complete description of the program content.

"Point of program origination ” merely calls for information that

would tell where the transmitter was located . In the case of traffic ad

visory broadcasts from a helicopter, the log would simply show : "4:30

to 6 p.m. a series of intermittent transmissions from a helicopter over

various parts of Washington, D.C. advising motorists of traffic con

ditions."The log entry fora remote pickup station broadcasting a base

ball game would show : " 2:15 to 4:45 p.m., preliminary setup and

broadcast of baseball game from BriggsStadium , Detroit, Mich., for

broadcast ( or rebroadcast) by KZYX . " " Pertinent remarks” might

contain a notation , “transmitter failed 2:43 to 2:50 p.m., replaced de

fective tube.” Typical base station log entries might show : "4: 30

contacted mobile unit aboard helicopter for preliminary check . Inter

15 F.C.C. 2d
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mittent short transmissions giving cues and orders to mobile unit until

6:05 p.m." If the base station had an antenna that was required to be

painted and lighted, a log entry would be made of each daily inspec

tion of the lighting and the periodic maintenance check. This require

ment has nothing to do with the use of the transmitter. The antenna

would be a hazard whether the transmitter were used or not. Short

transmissions unrelated to each other should be logged separately. For

example, if a roving mobile unit advises the base station that it is

going out of serviceand some time later advised the base station that

it is back in service,the transmissions should be logged separately, each

with a single time entry ; i.e., “ 12:30 p.m. — advised base station going

out of service for lunch. ” “ 1:23 p.m. - notified base station - back in

service. "

4. The petitioner in this case has offered no valid reason for further

reducing the logging requirements for remote broadcast pickup sta

tions and its petition must be denied . However, an amendment of sec

tion 74.481 to clarify the requirements of the present rule will prevent

misunderstanding that may lead to infractions on the one hand or

keeping unnecessarily complicated and burdensome records on the

other hand. Various licensees of remote broadcast pickup stations have

inquired as to whether logs forthe mobile station maybe kept by the

operator at the base station . It is claimed that the operator in the

mobile unit is unable to keep a neat and accurate log because of pre

occupation with other duties. The amendment adopted herein will make

it clear that there is no objection to that practice if adequate precau

tions are taken to insure that transmissions by the mobile units which

are not observed by the operator at the base station , are properly

logged . This is accomplished by requiring the operator in the mobile

unit to keep a record of transmissions which arenot acknowledged by

the base station. The amended rule also permits the operator in the

mobileunit to keep a rough log, making the entries in the permanent
log atthe station at the end of the tour ofduty.
5. Accordingly, pursuant to the authority contained in sections 4 ( i )

and 303 ( j) of the Communications Act of 1934, as amended, It is or

dered , That, effective November 19, 1968, section 74.481 of the Com

mission Rules Is amended . The changes are intended to clarify the

requirements of the present rule and are therefore interpreted as

declaratory in nature,and prior notice of proposedrulemaking, and the

usual waiting period following publication in the Federal Register, are

not required .

6. It is further ordered , That the petition of Pacific FM , Inc. (RM

1246 ), filed January 22, 1968, Is denied.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1089

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

TV ) ,

In the Matter of the Petition of

MIDWEST TELEVISION , Inc. (KFMB - TV ) ,

San Diego, Calif. , PETITIONER

For Immediate Temporary and for

Permanent ReliefAgainst Extensions

of Service of CATV Systems Carrying

Signals of Los Angeles Stations Into

the San Diego Area

Mission CABLE TV , Inc., EL CAJON, CALIF .;

SOUTHWESTERN CABLE Co., SAN DIEGO,

CALIF .; PACIFIC VIDEO CABLE Co., INC. , EL

CAJON, CALIF.; TRANS- VIDEO CORP., EL

CAJON, CALIF.; RANCHO BERNARDO AN

TENNA SYSTEMS, INC. , LA JOLLA , CALIF.;

ESCONDIDO COMMUNITY CABLE, Inc., Escon

DIDO, CALIF.; VISTA CABLEVISION , INC. ,

VISTA, CALIF ., RESPONDENTS

Docket No. 16786

MEMORANDUM OPINION AND ORDER

( Adopted November 6, 1968 )

BY THE COMMISSION : COMMISSIONERS BARTLEY AND WADSWORTH

DISSENTING AND ISSUING A STATEMENT; COMMISSIONER JOHNSON

CONCURRING IN THE RESULT ; COMMISSIONER H. REX LEE NOT
PARTICIPATING .

1. The Commission has before it for consideration : ( a) Six peti

tions for reconsideration of the decision of June 26, 1968 , herein ( 13

FCC 2d 478 ), filed by the city of Imperial Beach and the city of

National City on July 25 , 1968,and by the city of Chula Vista , the city

of El Cajon , Southwestern Cable Co. (Southwestern ), and Vista

Cablevision, Inc. ( Vista Cablevision ) , on July 29, 1968 ; (b ) a joint

opposition to the petitions of the cities, filed by Midwest Television,

Inc. (Midwest), and Western Telecasters, Inc. (Western Telecasters),

on August 8, 1968, and their jointresponse to the petitions of South

western and Vista Cablevision, filed on August 13, 1968; ( c ) comments

of the Broadcast Bureau on each of the petitions for reconsideration ,

filed on August 13, 1968 ; ( d) a reply to the pleadings of Midwest,

Western Telecasters, and the Broadcast Bureau , filed by Southwestern

on August 23, 1968; and ( e) a reply to the comments ofthe Broad

cast Bureau, filed by Vista Cablevision on August 19, 1968.
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2. The petitions for reconsideration request the Commission to re

consider its decision to the extent that carriage ofLos Angeles signals

is prohibited in the cities of Imperial Beach (5,625 homes ), National

City (population 46,629, or approximately 15,500 homes) , Vista ( 7,000

homes) ; in portions of the cities of El Cajon (an additional 3,912

homes ) and Chula Vista ( an additional 2,000 homesand 120 acres with

an unspecified number of homes ) ; and in that portion of Southwest

ern's franchise area consisting of the communities of La Jolla, South

Clairmont, and Mission Beach (totaling approximately 20,000 homes),

Southwestern also seeks reconsideration ofthe entire decision on legal

grounds.

3. In support thereof, the four petitioning cities state that they have

granted franchises to the systems involved upon a finding that cable

television service, including Los Angeles signals, is in the public in

terest ; and that the Commission's order will deprive residents of serv

ice which they desire to receive and which is received in other parts of

Chula Vista and El Cajon, aswell as cause a loss of potential revenues

to the cities and undercut city programs for placing utilities under

ground. In addition, the cities of National City, Chula Vista, and El

Cajon request that the matter be set for further evidentiary hearing in

the city of San Diego, to receive testimony and views from local gov

ernmental authorities and private persons. Vista Cablevision claims

that the city of Vista presents a situation similar to Escondido and

should be granted a like exception (decision, 13 FCC 2d 478, 502-503 ) .

Southwestern asserts that it should be permitted to expand into La

Jolla, South Clairmont, and Mission Beach because the potential addi

tional subscribers ( estimated by Southwestern to approximate 6,000 )

would not add significantly to Los Angeles signal operations in the

San Diego marketor bringthe total close to a 50 -percent penetration.

It also contends that these communities are within the predicted grade

B contour of some of the Los Angeles stations and some portions re

ceive Los Angeles signals loud andclear, the San Diego UHF stations

would benefit from carriage in these communities, and Southwestern

is as deserving of specialtreatment as Rancho Bernardo or Escondido.
Southwestern's threshold challenge to the validity of the decision con

sists of contentions that the Commission committed prejudicial error

by treating the proceeding as rulemaking rather than adjudication ,by

taking official notice of the KAAR transfer application, and by reliev

ing Midwest of its burden of proof. Southwestern also asserts that

the order is violative of the first amendment insofar as it prohibits

carriage of television broadcast signals if the system originates

advertising material.

4. Western Telecasters, Midwest, and the Broadcast Bureau urge

that the petitions of the cities are deficient under section 1.106 ( b ) of

the Commission's rules and should be dismissed for failure to show

good reason for not participating in earlier stages of the proceeding.

In the alternative, it is asserted that the cities' petitions should be

denied on the merits because they raise matters of record and argu

ments which have either already been considered and decided by the

Commission or which present" no basis for reconsideration . With

15 F.C.C. 2a



86 Federal Communications Commission Reports

respect tothe Southwestern and Vista Cablevision petitions, they urge

that the Commission's decision is valid and justified by the record,

that Southwestern has not shown any circumstances materially differ

ent fromother CATV systems covered by the order prohibiting exten

sion of Los Angeles signal carriage, and that Vista Cablevision has

failed to show any special circumstances distinguishing Vista from

other communities in the area, requiring treatment comparable to

Escondido, or warranting an exemption. Western Telecasters and Mid

west further urge that there is no constitutional bar to the order relative

to CATV origination of advertising material.

1. The Requests for Special Treatment

5. We conclude that the petitions of the cities are subject to dismissal

for failure to show good reason for not participating as parties in

earlier stages of the proceeding, as requiredby section 1.106(b ) of the

rules. The cities ofImperial Beach, Chula Vista, and El Cajongive no

reason . National City states only that it did not fully appreciate the se

riousness of the proceedings and would have appeared as a party had it

done so . The requests forfurther hearing are also deficient undersec

tion 1.106 ( c ) and ( 1 ) of the Commission's rules and section 405 of the

Communications Act, since they do not claim that the evidence sought

to be presented is newly discovered or has becomeavailable only since

the original taking of evidence, or even indicate the specific nature of

theevidence. The record adequately reflects the views of the cities

(Mission Cable TV , Inc., exhibits 33-36 ), and we cannot determine

that a grant of their belated proffers of more evidence is required in the

public interest or would comport with the proper dispatch of the Com

mission's business ( Secs. 4 ( j) and 405 of the Communications Act ) . ?

6. Moreover, apart from procedural deficiencies, we would deny the

petitions of the cities on the merits,for the reasons set forth below . Pre

Îiminarily, we note that none of these petitioners has pointed to any

error in the decision or raised anything which would cause us to alter

our determination as to the overall public interest in the San Diego

area , a determination made in the exercise of our responsibilities in

the television broadcast field and conclusive as to this Federal interest.

See United States v . Southwestern Cable Co. , 392 U.S. 157 ( 1968 ) .

7. In our judgment, the public interest requires denial of all of the

petitions for reconsideration on the merits. Southwestern , Vista

Cablevision, and the four cities each seek relief on an individual basis,

urging - either expressly or by implication — that an exception would

benefit subscribers in the particular community without adding sig

nificantly to the Los Angeles signal service authorized by the decision

1 We affirmed ( 13 FCC 20 at 512 ) the order of the Chief Hearing Examiner (67 M -354 .

Mar. 3, 1967) ,refusing tomove the hearing to SanDiego following the direct cases of the

parties. While such a move would have facilitated the participation of the cities , we note

that the city of Escondido did participate in the hearing before the examiner and in the

plendings filed and oral argument before the Commission . Moreover, as the Chief Examiner

noted (67 M - 354 ) , no persuasive showing was made that evidence from city officials and

members of the public could not have been obtained by the parties through a deposition

session in the vicinity of San Diego , pursuant to the then existing provisions of secs .

1.311-1.319 of the Commission's rules ( 47FCR 1.311-1.319, rev. Jan. i, 1968) .

· See also ,Kidd v. Federal Communications Commission, 302 F.2d 873, 874 ( C.A.D.C.) ;

ColoradoRadio Corp. v . Federal Communications Commission ,118F. 2d 24, 26 ( C.A.D.C.)

15 F.C.C. 20
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or causing any substantial additional impact on the development of

San Diego UHF. Viewing each request in isolation, it may be that car
riage of Los Angeles signals in any one of the communities involved

would not be a matter ofgreat consequence insofar as undercutting our

decision is concerned. But, cumulatively, these eight communities

represent a sizable number of additional homes ( over 50,000 ) and a

significant portion of the SanDiego area, particularly when added to

the grandfathered areas and the potential for new subscribers in such

areas. We see no equitable basis for distinguishing among these

communities or for differentiating between them and other communi

ties similarly situated in the San Diego market where carriage of Los

Angeles signals is prohibited . None of the petitioners has made any

showing of exceptional circumstances, not previously considered by

the Commission , which might warrant special relief.

8. We did not determine in our decision that the public interest

would be served by authorizing each CATV system in the San Diego

market to carry Los Angeles signals to a limited number of subscrib

ers, or to the same number as another system , so long as the total falls

short of a 50 -percent penetration ( 13 FCC 2d at 491, footnote 16, 498 ,

501 ) . Our basic conclusion was that carriage of Los Angeles signals

in the San Diego market is not in the public interest or consistent with

the Commission's allocations policies. Any exemption granted tends

to undercut this determination, and the inroad is aggravated as excep

tions accumulate. We recognize that our disposition of this proceeding

has resulted in the rather unsatisfactory situation that carriage of Los

Angeles signals is permitted in some communities, or portions of some

communities, and not in others. In view of our findings and conclu

sions, we would have preferred to make a blanket prohibition against

carriage of Los Angeles signals in all areas within the core of the San

Diego market, and would have done so had this been a market where

the public interest questions were resolved prior to the commencement

of service. But thisclean -cut course was not realistically available in

view of the impracticability of withdrawing service to the public.

Accordingly, we decided to grandfather the relatively small existing

Los Angeles service ofthe CATV systems.

9. The requests for special treatment on reconsideration appear to

have been inspired by our further action in making exceptions for the

Rancho Bernardo and Escondido systems and the stated reasons there

for ( 13 FCC 2d at 502-503 ). There may be some factors in common,

though all of the communities except Vista are located farther from

Los Angeles and closer to the city of San Diego; none of the petitioners

has made a showing comparable to Escondido as to separate isolated

location, exceptional terrain , and substantial construction; and none of

3 Vista is located farther from the city of San Diego than the other communities, and
Southwestern claims that Los Angeles signals are better received (and San iego l'HF

signals more poorly received ) off-the-air in La Jolla, South Clairmont, andMission Beach

than in other areas in the San Diego market . These factors were considered in the decision

(13 FCC 2d at 489, 495 496 ,500-501 , 503, footnote 25 ) . While Los Angeles signal carriage

is grandfathered in substantial portions of Chula Vista and El Cajon, these are discrete

geographic areas and service to otherareas would require an extension of trunk lines. The

boundaries withinthesecommunitieshave been established since August 1966, and no com

pellingreason has been asserted for altering them now. The factor of partialgrandfathering

within a community also pertains to Mission's systems in the city of San Diego and La

Mesa ,where further expansion of Los Angeles signal service is prohibited .

15 F.C.C. 2d
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the requests is without objection from other parties as in the case of

Rancho Bernardo. Moreover, at the time of the decision, Rancho

Bernardo and Escondido were the only communities actively pressing

for special relief on equitable grounds and a grant of these two requests

entailed only a comparatively small increment to the unavoidable

grandfathering. If the requests on behalf ofthe eight communities now

seeking special treatment had also been before us then, the Commis

sion might have declinedto make any special exception. For the cumu

lative effect of adding the additional areas in these 10 communities

to the grandfathered areas is clearly substantial, and it is difficult to

draw a line once an exception has been permitted. While it would be

inequitable to overturn the RanchoBernardo and Escondido exemp

tions at this point merelybecause of a belated assertion of equities by

others, we cannot conclude that further exceptions for the eight com

munities involved in the petitions for reconsideration would be in the

public interest or consistent with the conclusions in the decision ( 13

FCC 2d at 498, 500–502 ) . Our determination would be the same con

sidering only the requests for the four communities involved in the

Southwestern and Vista petitions. Moreover, in our view the grant of

further exceptions would only compound the present unavoidable dis

crimination between areas in the San Diego market ; indeed , it might

logically lead to further requests for special relief. We adhere to our

determination that the order of June 26 , 1966, constitutes a fair prac

tical compromise resolution of the issues in this case in the

circumstances.6

Finally, we stated in the second report that we would revise our

general rules as we gained experience. Any overall rule revision would

also be applicable to the San Diego market, and theCommission would

of course entertain petitions to modify the order in this caseso that
communities in the San Diego marketare treated similarly to those in

other major markets should such relief become appropriate in the

light of a rule revision.

II . Southwestern's Contentions with Respect to the Validity of the
Decision

10. Southwestern's contention that the Commission erroneously

treated the proceedingas rulemaking rather than adjudication, is lack

ing in merit. In the first place, this is not " a case of adjudication

required by statute to be determined on the record after opportunity

for an agency hearing” ( Administrative Procedure Act, 5 U.S.C.

534 ( a ) ) . ° [ Italic supplied .] As Western Telecasters and Midwest

* While Vista Cablevision sought special treatment in the proceedings before the examiner,

it did not participate in the proceeding following the initial decision or press its case in

pleadings or oral argument before the Commission .

6 Wenote that none of the petitioners has requested that we do so . See , Vista Cable
vision petition , p . 1.

* There is one minor respect in which modification of the order appears appropriatenow .

In grandfathering LosAngeles signalsin the discrete geographic areas where they are being
carried on trunk and feeder lines in existence on Aug. 23, 1966 ,we inadvertentlyoverlooked

an order of the Court of Appeals for the Ninth Circuit, issued on Oct. 24, 1966, which

granted a motion of Southwestern and Mission formodification of the court's order of

Aug. 23, 1966, in Southwestern Cable Co. v. United States, case Nos . 21183 and 21192

( C.A. 9 ) . We will modify our order to grandfather service commenced pursuant tothe
court's order of Oct. 24, 1966.
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point out, the matter seems to fall within the definition of rulemaking

contained in the Administrative Procedure Act, that is , process for

formulating an agency statement of general or particular applicabil

ity and future effect designed to implement, interpret, or prescribe law

or policy ( 5 U.S.C. 551 (4 ) and (5 ) ). In the Second Report and Order

in Docket No. 15971 ( 2 FCC 2d 725 , 776 , 781 , 782 ) , the Commission

decided to utilize the evidentiary hearing procedure to explore the

questions presented by CATV operations in individual major markets

and to prescribe the future policy applicable to the particular market,

and adopted procedural rules to this effect ( secs . 74.1107 and 74.1109 ) .

An agency decision, embodied in its rules, to make use of the evidenti

ary hearing process in formulating a substantive rule of particular

applicability, does not make this a case of adjudication or of rulemak

ing required by statute to be made on the record after opportunity

for agency hearing or bring into mandatory operation all the require

ments of sections 556 and 557 of the Administrative Procedure Act.

11. In any event, this proceeding was conducted in full accordance

with the provisions of sections 556 and 557 of the Administrative

Procedure Act, section 409 of the Communications Act, and sections

74.1107 and 74.1109 and part I of the Commission's rules ( 47 CFR 1.1

et seq ., 74.1107 and 74.1109 ). In addition, the Commission accorded

oral argument. Our decision was based on the record, and not on our
own expert knowledge or factors not of record . Since the issues in

volved questions as to future probabilities and required a policy judg

ment, in light of the record , as to what future course would best serve

the public interest in the San Diego market, we necessarily brought our

expertise to bear in analyzing the record and in drawing reasonable

inferences from the evidence compiled. But this would be proper for

issues of this nature, in a case of adjudication or rulemaking required

by statute to be conducted pursuant to sections 556 and 557 of the
Administrative Procedure Act and section 409 of the Communications

Act. See decision, 13 FCC 2d at 448 449.7

12. We note further that Southwestern asserts only two specific

claims of procedural error : ( 1 ) That the Commission resorted to extra

record facts by taking officialnotice of the KAAR transfer applica

tion (decision, par. 37, 13 FCC 2d at 494 495 ) without according
Soutlıwestern cross-examination and rebuttal ; and ( 2 ) that the deci

sion relieved Midwest of its assigned burden of proof. Material facts

in applications filed with and granted by the Commission are proper

subjects of official notice. Southwestern has not made a timely request

for an opportunity to show the contrary, as required by section 556 ( d )

of the Administrative Procedure Act. The request for official notice

was made in the proposed findings of Midwest and renewed in the ex

ceptions of Midwest and Bass Bros. to the initial decision. South

western did not oppose the request or seek a reopening of the record

. We think that State v . Weinstein , 322 S.W. 20 778 ( Mo. 1959 ) , upon which South

western relies , is inapposite . That case involved a State commission order directing a water

company to relocate its water mains on a State owned highway right of way at its own

expense. The court held that this constituted a modification of license for which State law

required an adjudicatory hearing. Moreover, the State commission had not afforded that

kind of hearing : " No witnesseswere sworn and there was no evidence offered or noticeof

official notice of facts given by the Commission ” ( 322 S.W. 2d at 785 ) .

15 F.C.C. ?
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for cross -examination or rebuttal in its reply to the Midwest proposed

findings. Nor did it seek such further procedures in its reply tothe

exceptions, where it stated only that (Southwestern reply , note 19, p .

40 ) : “Midwest's contention (Midwest Brief, note 1 , p. 24 ) that the

examiner was required to make findings upon the basis of material con

tained in the transfer application is plainly erroneous. The contention
merits no further discussion ." And while Southwestern now claims en

titlement to cross-examination and rebuttal on petition for reconsider

ation, it does not challenge the substance of the matters officially noted

or give any indication of what it might show to the contrary . In the

circumstances, we decline to reopen the record.8

13. Contrary to Southwestern's further assertion, we did not re

lieve Midwest ofits burden of proof. We stated in paragraph 26 of

the decision ( 13 FCC 2d at 489) : " On the basis of the record as a

whole and for the reasons set forth below , we believe that Midwest

has met the requisite burden here." See also, paragraphs 28–50 of the

decision, 13 FCC 2d 490–501. The circumstance that we disagreed with

the examiner in this respect does not establish that our evaluation of

the record is erroneous. Universal Camera Corp. v. Labor Board, 340

U.S. 474, 496. Southwestern's contentions concerning specific evidenti

ary items and the weight of the record asa whole are essentially repeti

tive of arguments fully considered in the decision. We reaffirm our

substantive findings and conclusions for the reasons there stated ( 13

FCC 2d at 487-503), and reject the claims of procedural invalidity.

14. Southwestern's final argument is that the order prohibiting

carriage of television broadcast signals if the system originates adver

tising material, is violative of the first amendment and beyond the

Commission's statutory authority. It is asserted, first, that the practi

cal effect of this indirect approach is to prohibit the origination of

advertising material by anyof the respondents operating as a CATV

system . If Southwestern means to imply that the condition on carriage

of broadcast signals is invalid as an indirect abridgement of a con

stitutional right to present advertising material, we reject the

contention . Since advertising, although not wholly beyond the first

amendment, enjoys less protection than other speech, the Commis

sion's power to regulate advertising by persons subject to its jurisdic

tion may be broader than it is with respect to other programing. Cf.

Head v. Board of Examiners, 374 U.S. 424, 437–441. A direct pro

hibition against, or regulation of, advertising is not violative of the

first amendment if basedongrounds reasonably related to the public

interest and the Commission's statutory responsibilities. For example,

the Commission has long prohibited commercials by educational radio

and television stations ( see, e.g. , sec . 76.621 of the Commission's rules ),

and it has never been suggested that this prohibition is constitu

tionally infirm. See, also, section 392 of the Communications Act. The

8 Southwestern's petition for reconsideration does not challenge our further action in

taking official notice of the construction permit granted on Sept. ii, 1967 ( file No. BPCT

4011 ), or the circumstances pertaining to Jack O. Gross which we officially noticed at the

request of the CATV systems (decision , par. 43.13 FCC 2d at 497 ) .

See Murdock v . Pennsylvania , 319 U.S. 105, 110-111 ; Valentine v. Christensen , 316

U.S. 52, 54 ; Martin v . Struthers, 319 U.S.141, 142, note 1' ; Beard v . Alexandria, 341' u.s.
622 , 641-643 .

15 F.C.C. 2d



Midwest Television , Inc., et al. 91

indirect prohibition against commercials in CATVoriginations rests

on equally valid public interest grounds not related tothe content of

the commercials (decision, par. 63). Moreover, Southwestern remains

entirely free to present any advertising material that it chooses if it

ceases carrying broadcast signals.

15. Southwestern claims further that the condition abridges its

right under the first amendment to receive and distribute broadcast

signals. We find this contentionlacking in merit forthe reasons stated

in paragraphs 58–59 of the decision . Cf. Buckeye Cablevision , Inc. v.

Federal Communications Commission, 387 F.2d 220, 225 ( C.A.D.C.);

Black Hills Video Corp. v. United States, 399 F.2d 65, 69 ( C.A. 8) .

We also reject Southwestern's argument that the Commission's statu

tory and constitutional authority in this area arises only by virtue of

the limitation on available spectrum space and does not extend to

CATV operations that do notuse the frequency spectrum over which

the Commission has licensing jurisdiction. “ TheCommission's effort

to preserve local television by regulating CATV's has the same con

stitutional status under the first amendment as regulation of the trans

mission of signals by the orginating station ” and it is " irrelevant to the
congressional power that the CATV systems do not themselves use

the air waves in their distribution systems" (Black Hills Video Corp.,

supra ). The Commission's statutory " authority over all interstate ***

communication by wire or radio' permits the regulation of CATV sys

tems” to the extent " reasonably ancillary to the effective performance

of the Commission's various responsibilities for the regulation oftele

vision broadcasting ” (United States v. Southwestern Cable Co., 392

U.S. 157 ) . We think that the condition on carriage of broadcast sig

nals, based on the grounds set forth in paragraph 63 of the decision, is
within that authority.

III . Miscellaneous

16. The Commission in the decision accepted an offerby Mission
and Midwest to conduct tests and studies to identify and eliminate the

causes of degradation of the KFMB -TV signal on the Mission systems,

and directed our engineering staff to furnish such assistance as might

be requested . We deferred a resolution of issue 2 in this proceeding

pending receipt of their report as to the results of the tests and studies.

Since no report has yet been submitted to the Commission , we are not

in a position to resolve that issue now. However, in view of the consider

able timethat has elapsed since our decision of June 26, 1968 , we shall

require Mission and Midwest to filea report concerning the progress

of their efforts within 30 days from the issuance of this order and shall

direct the Commission's Chief Engineer to submit written comments

on such report within 20 days thereafter. Pending consideration of the

progress report and comments, we shall retain jurisdiction over issues

2 and 9 in this proceeding.

17. Accordingly, Itis ordered, That:

(1 ) Thepetitions forreconsideration filed by the cities of Im

perial Beach, National City, Chula Vista, and El Cajon on July 25
and July 29, 1968 , Are dismissed .

15 F.C.C. 2d
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( 2 ) The petitions for reconsideration filed by Southwestern

Cable Co., and Vista Cablevision, Inc. , on July 29, 1968 , Are
denied .

( 3 ) Respondent CATV systems Are authorized to continue to

carry Los Angeles signals in the discrete geographic areas where

such service was commenced pursuant to the court's order of Oc

tober 24 , 1966 , in Southwestern Cable Co. v . United States, case

Nos. 21183 and 21192 (C.A. 9 ).

( 4 ) Midwest Television, Inc., and Mission Cable TV, Inc.,

Pacific Video Cable Co., and Trans -Video Corp. Are directed to

file with the Commission , on or before December 9, 1968, a report
as to the progress of their tests and studies to ascertain and elimi

nate the causes of the degradation of the signal of station KFMB

TV ; and the Commission's Chief Engineer Is directed to file

written comments on such report on or before December 30, 1968 .

Pending consideration of such report and comments the Commis

sion will retain jurisdiction as to issues ( 2 ) and ( 9 ) in this

proceeding
FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

DISSENTING OPINION OF COMMISSIONERS ROBERT T. BARTLEY AND

JAMES J. WADSWORTII

This case involves the first Commission decision in an evidentiary

hearing on the respondents' importation of distant television signals

into the San Diego market pursuant to section 74.1107 of our CATV
rules.

Only two Commissioners voted for the decision itself. One Com

missioner concurred in the result ; one Commissioner concurred in part

ofthe result; and three Commissioners dissented .

In our dissenting opinion ( joined by then Commissioner Lee

Loevinger) 13 FCC 2d 278, at 512 , we stated :

This case was set for hearing on 10 specified factual issues. An extensive

hearing was held on all of these issues before an experienced and competent

hearing examiner , who made careful findings on each of the issues after

hearing the witnesses, reviewing the exhibits, weighing the evidence, and

considering the arguments of counsel. The Commission now reverses sub

stantially all of the findings and conclusions of the hearing examiner without

any additional or different evidence before it .

Having heard oral argument and examining the evidence of record , we are

of the opinion that the Commission's holding of adverse impact on UHF

stations in San Diego is unsupported .

As the majority opinion states ( in par. 27 ) , the Commission decision is ,

in effect, based upon the Commission's supposed " expertise" and its " judg

ment as to substantive policy . ” However, the Commission's expertise is sup

posed to be derived from experience with the facts disclosed in cases before

it , and this is the first case of this kind in which the Commission has made a

full factual inquiry. In any event , we believe that factual issues should be
decided on the basis of the evidence contained in the record before the Com

mission rather than on the basis of preconceptions, assumptions, and

theoretical views as to the desirable result. The reasoning of the majority

seems to us to be hypothetical and illusory. Accordingly, we dissent .
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Thememorandum opinion and order here denying reconsideration of

the said decision states that “our decision was based on therecord , and

not on our own expert knowledge or facts not of record” ( par. 11 ) .

Yet, in the sameparagraph, it is admitted that " we necessarilybrought

our expertise to bear in analyzing the record and in drawing reasonable

inferences from the evidence compiled.” We reiterate the contention

in our dissent that the findings and conclusions were not based on the

record . Rather, we believe, they were based upon inferences not reason

ably related to the evidence compiled ; upon substituting expertise for

facts of record ; and upon analyzing facts of record to reach a pre
determined policy.

The memorandum opinion and order here denying reconsideration

seems to argue that this was a rulemaking proceeding not required

by statute to be determined on the record , and, thus, extra -record

material could be considered . We reject that argument. The order

settingthis matter for evidentiary hearing neither stated nor implied

that this was a rulemaking proceeding, To the contrary, the said order
stated ,in paragraph 16 , “Wethink Midwest ( petitioner ] has presented

a classic case for ahearing with respect tothe general issues of ex

pansion of respondents ’ CATV systems throughout the San Diego

market area " (italic added ) . Thus, the proceeding was to determine

whether the respondents' CATV systems should be allowed to bring

in Los Angeles signals. In short, it was to adjudicate Midwest's claim

against those systems and not to establish a definitive rule allowing or

barring all systems, now or at some future date, to import distant

signals from whatever source.

Importantly, if this case were considered to be a rulemaking pro

ceeding as indicated by the Commission majority, other parties in

terested in establishing CATV systems carrying distant signals into

the San Diego market lacked adequate notice or opportunity to be

heard. The proceeding was not opened to all who may have had an

interest in the outcome of such a rule. To the contrary, the proceeding

was restricted to the parties specified in the hearing order.

This casewas, in our opinion, an adjudicatory proceeding on the

merits of Midwest's petition to preclude the respondents from carry

ing Los Angeles signals on their CATV systems in the San Diego

market and, accordingly, thedecision should have been based on the
record made and not on Commission speculation , expertise, and

inferences.

Further, the decision here involved is farreaching in its effects and

in the policies it establishes. In our opinion that decision, supported

by only two Commissioners, should be reconsidered and reversed.
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FCC 68-1070

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C.

In re

LICENSEE RESPONSIBILITY
AS TO POLITICAL

BROADCASTS

(October 28, 1968 )

The Commission, by Commissioners Bartley (Acting Chairman ),

Cox, Wadsworth, and Johnson,approved the following Public Notice,
released October 29, 1968 .

The Commission has received information indicating that some

licensees have policies proscribing or severely limiting political broad

casts over their facilities. In view of the limited time left for the cam

paign, the Commission, without focusing on particular matters or

stations, wishes again generally to call licensees' attention to the

desirabilityofmakingtheir facilities effectively available to candidates

for political office even though this may require modification of normal

station format. See Public Notice of August 22, 1968, FCC 68-860.

Specifically, the licensees' attention is directed to the 1960 decision of

the Supreme Court of the United States in Farmers Educational and

Cooperative Union of America, North Dakota Division v. WDAY,

Inc., 360 U.S. 525, in which the Court stated, in part, that :

* * * [T] he thrust of section 315 is to facilitate political debate over radio

and television. Recognizing this, the Communications Commission considers

the carrying of political broadcast a public service criterion to be considered

both in license renewal proceedings, and in comparative contests for a

radio or television construction permit.

In short, the presentation of political broadcasts, while only one of

many elements of service to the public ( see Report and Statement of

Policy re Commission En Banc Programing Inquiry, 1960, FCC 60

970 ; see also Commission Memorandum to House Subcommittee on

Communications and Power on H.J. Res. 247, FCC 63-412 ) , is an im

portant facet, deserving the licensee's closest attention , because of

the contribution broadcasting can thus make to an informed elec

torate — in turn so vital to the proper functioning of our Republic .
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FCC 68–1086

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C.

In re Complaint of

David DICHTER, ATLANTIC CITY, N.J.; Con

CERNING SECTION 315 POLITICAL BROADCAST

(October 31 , 1968 )

David DICHTER,

1607 Atlantic Avenue, Atlantic City , N.J.:

The Commission has ruled upon your complaint against station

WOR - TV ,New York, N.Y. The complaint alleges that the station
presented Representative Charles Sandman , your rival for the office

of Congressman from New Jersey's Second Congressional District, on

October 27, 1968, on the news interview show , " New Jersey report,"

and that it has refused to afford you an opportunity to appear. The

station has responded that the program on which Representative
Sandman was interviewed was a bona fide news interview show and

thus an exempt one under section 315 ( a ) ( 2 ) ; that Representative

Sandman was interviewed on the current New Jersey bond referen

dums since he was “ a vocal opponent” of the bond issue and that a

proponent of thebond issue had previously appeared on the same news
interview show. The station further states that your congressional dis

trict, the Second Congressional District of New Jersey, lies outside

the coverage area of WOR - TV . On these bases , the station declines to

afford time.

The Commission agrees that the equal-opportunities clause of sec

tion 315 ( a) is inapplicable, since the appearance of Representative

Sandman wason an exempt program . As to the remaining question

of the applicability of the concluding proviso of section 315 ( a) , the
Commission finds that onthe showingbefore it, and particularly the

station coverage aspects of thematter, it cannot conclude that the judg

ment of the licensee was inconsistent with the Fairness Doctrine.

Chairman Hyde absent. Commissioner H. Rex Lee not participating.

By direction of the Commission,

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.
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FCC 68-1065

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C.

In re Complaint of

SOCIALIST WORKERS PARTY ; CONCERNING

EQUAL - TIME PROVISIONS OF SECTION 315

(October 23, 1968 )

WILLIAM S. GREEN, Esq .,

Pierson , Ball & Dowd,

1000 Ring Building,

Washington, D.C. 20036 .

DEAR Mr. GREEN : This refers to your letter dated October 15, 1968 ,

as counsel for the licensee of station WOR - TV, requesting a ruling

from the Commission based upon the following stated facts :

On September 23, 1968, Mr. Paul O'Dwyer, the Democratic candidate for

U.S. Senator from the State of New York, appeared on the WOR-TV ( chan

nel 9 ) television program entitled " Sound Off With Malachy McCourt."

The station thereafter received a letter dated September 23, 1968, from

the Socialist Labor Party requesting " equal time” for Mr. John Emanuel, its

candidate for U.S. Senator from the State of New York. The station ac

ceded to the request ; and Mr. Emanuel appeared on WOR - TV for a half

hour broadcast on October 13, 1968 .

On October 10 or 11 , 1968, WOR-TV received a letter dated October 9,

1968, from the Socialists Workers Party requesting that it make available

to Miss Hedda Garza , its candidate for U.S. Senator from the State of New

York , " equal time" by reason of the time furnished by the station to Mr.

John Emanuel.

You contend that Miss Garza is not entitled to equal opportunities

since the time was made available to Mr. Emanuel because of the time

originally given to Mr. O'Dwyer on September 23, 1968,and the timely

requestssubmitted to thestation bythe Socialist Labor Party on Mr.

Emanuel's behalf” ; that Miss Garza's request was not made within

the 1- week period referred to in section 73.120 (e) of the Commission's

rules, but was made prior to the beginning of that week ; that is,while

the Emanuel broadcast took place on October 13, 1968 , the Garza re

quest was dated October 9, 1968.” Furthermore, you state that " even if

such request had been made 'within 1 week of the day on which’ the

Emanuel broadcast took place, we submit that Miss Garza neverthe

less is not entitled to 'equal time.' We believe that 'the prior use con

tained in section 73.120 (e) refers to the original Paul O'Dwyer broad

cast. To reach any other conclusion would make possible à chain of

1 Sec. 73.120 ( e ) is applicable to standard broadcast stations ; sec. 73.657 ( e) is applicable
to television stations.

15 F.C.C. 20



Section 315 Ruling 97

“equal time' requests which would go on and on, each succeeding re

quest triggered by a preceding grant ofequaltime,' and would negate

completely the 1 -week cutoff which obviously is the underlying reason

for section 73.120 (e) .”

The statute provides that where one candidate is permitted to use

the station's facilities, the licensee "shall afford equal opportunities

to all other such candidate for that office ***." The Commission,

pursuant to section 315 ( c ) , has adopted the 7 -day rule in order to

permit orderly planning of station activities in political broadcast

situations (e.g., candidate A might use many hours of time over an

extensive period, with his rival, B , waiting until the last week to claim

his “ equal time ” and thus taking up a very considerable part of the

station's hours of operation in that last week ). Whether Miss Garza

is to be denied " equal opportunities ” in this case thus turns initially

upon construction of section 73.657( e ) as urged by you . The rule reads

in terms of arequest being submitted to the licensee within 1 week of

the day on which the prior use occurred " ; to have the restrictive effect

urged by you , the rule would have to be explicitly worded in terms of

"the prior first (or initiating] use."

As to the policy consideration raised in your letter, we recognize

the desirability of affording orderly procedures in this area, so that,

as stated , the licensee may engage in appropriate planning of its

schedule ; otherwise, some licensees might have a tendency to avoid ,

to some degree, the presentation of political broadcasts — a tendency

which would not serve the public interest. See Farmers Educational &

Cooperative Union v . WÒAY, Inc. , 360 U.S. 525 ( 1958 ) . Section

73.657 ( e ) generally affords such a degree of orderly planning. It is,

of course, fully effective in the two -candidate race, and, as a practical

matter, would appear to be effective in all races, since candidates

usually desire time and do not let their section 315 rights depend on

the actions of their rivals ( e.g. , C usually will not depend upon B

asserting 315 rights as to A , the first user). Further, the licensee may

seek to have reasonable accommodations with candidates as to the time

of presentation of their broadcasts.

As to your final contention concerning section 73.657 ( e ) , the Com

mission has always recognized as valid and appropriate a request for

equal opportunities made prior to a section 315 broadcast if it is di

rected to a specific future section 315 use which was then known or an

nounced prior to the actual broadcast.

Accordingly, under the facts set forth in your letter, Miss Garza

would be entitled to equal opportunity pursuant to section 315 .

Commissioners Hyde (Chairman ) ; and Cox absent.

BY DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary.
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FCC 68-1071

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C.

In re Complaint of

SOCIALIST LABOR PARTY ; CONCERNING EQUAL

TIME PROVISIONS OF SECTION 315

(October 28, 1968 )

VICTOR E. FERRALL, Jr. , Esq .,

Koteen& Burt,

1000 Vermont Avenue, N.W.,

Washington, D.C. 20005

DEAR MR. FERRALL :This refers to the request timely made to your

client, station WGR-TV, Buffalo , N.Y., on behalf of Socialist Labor

Party presidential candidate, Henning A. Blomen, for opportunities

equal to those granted Hubert H. Humphrey. By letter dated Oc

tober 24, you state that during Mr. Humphrey's visitto Buffalo on

September 17, 1968 , WGR -TV broadcast a 30 -minute “press con

ference” during which theVice President was interviewed on problems

of particular interest to the city of Buffalo by three persons selected

by the news department of WGR - TV ; namely, the mayor of Buffalo ,

the associate dean of international studies at the State University of

New York at Buffalo, and a member of the New York City Board of

Education. You state that the questions asked were selected by the

interviewers and that Mr. Humphrey had no advance knowledge of

the questions and no opportunity to make statements other than in

response to the questions.

You contend that because of the importance and news value of the

event, the broadcast constituted on -the- spot coverage of a bona fide

news event and therefore, under section 315 (a ) of the Communications

Act, wasnot a use of the station.

You also contend that the program consisted of a bona fide news

interview under section 315 ( a). You state that you are aware that the

congressional conference report interpreting that portion of section

315 related to regularly scheduled news interview programs and that
the Commission's decisions have relied upon that legislative history,

but you state that the statute itself does not limit the exemption to reg

ularly scheduled news interviews; that it was the intent of Congress

not to exempt interviews which are under the control of the candidate,

and that the Humphrey news conference broadcast onSeptember 17

was not controlledby him, and therefore it should be deemed a bona
fide news interview .

We havecarefully considered the reasons set forth for your position.

However, the interpretation of section 315 urged by you is contrary to

15 F.C.C. 2d
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the Commission's long -established definitions of both bona fide news

interviews and bona fide news events for the purposes of that section.

As to whether the broadcast of the interview with Vice President

Humphrey constituted on -the-spot coverage of a bona fide news event,

we ruled under analogous circumstances that a debate between the two

principal candidates for the office of Governor of California , was not

a bona fide news event within the meaning of the statute, because

neither the language of the amendment, its legislative history nor

subsequent congressional action indicated a congressional intent to

exempt such an event from the " equal opportunities” provision of sec
tion 315. The Commission further stated that the bona fides of the

licensee's news judgment was not the sole criterion to be used in deter

mining whether section 315 ( a ) (4 ) had been properly invoked. (See

letter to NBC and CBS, Oct. 26 , 1962, 40 F.C.C.370, summarized in

question and answer 26, sec. III.C. Political Broadcast Primer, Public

Notice of Apr. 27, 1966, 31 F.R. 6666. ) In a more recent ruling on this

point, we have similarly held that a “Presidential press conference"

by an incumbent who was a candidate for reelection, is not exempt

under section 315 ( a ) ( 2 ) or (4 ) . ( See letter to CBS, Sept. 30, 1964,

ibid ., question and answer 27.) These rulings, and our ruling in this

case, are compelled by a commonsense construction of thestatute,

since the contrary interpretation of section 315 (a) ( 4 ) would mean

that Congress, instead of adopting but four limited exemptions, had in

effect, largely repealed the equal-opportunities provision of section 315 .

( See letter to NBC and CBS, 40 F.C.C. at p. 371. )

Similarly ,on the basisof the legislative history of the amendment to

the act, the Commission has consistently held that in order to qualify

as a “bona fide news interview” the program must be regularlysched

uled. ( See, ibid, questions and answers 6-14, sec . III. C.) Congress was

at pains to specify this requirement in the legislative proceedings

leading to this revision ( H. Rept. No. 1069, 86th Cong., first sess., p.4,

" the intention of the committee of conference is that in order to be

considered "bona fide” a newsinterview must be a regularly scheduled

program ” ) , proceedings in whichthis agency participated fully. The

criterion of " regularly scheduled,” as a crucial element to come within

the exempt " bona fide news interview ," has therefore constituted the

contemporaneous and consistent construction of the Commission,

which was specificallycharged with the issuanceof rulings in this area.

(See Rept. No. 562, 86th Cong., first sess ., p. 12.)

Accordingly, we rule that the appearance of Vice President Hum

phrey on WGR - TV on Sept. 17, 1968, constituteda use of the
licensee's facilities within the meaning of section 315. You are there

fore directed to accord “equal opportunities” to Mr. Blomen in

accordance with the statute.

Chairman Hyde and Commissioners Robert E. Lee and H. Rex Lee
absent.

BY DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 20
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FCC 68-1093

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

TROPICAL RADIO TELEGRAPH Co.

Proposed tariff revisions providing for
the pickup and delivery of international

messages and the furnishing of cus

tomer tielines within the "metropolitan

areas” of New Orleans, La. , and Miami,

Fla.

Docket No. 18372

MEMORANDUM OPINION AND ORDER

(Adopted November 6, 1968 )

BY THE COMMISSION : COMMISSIONER H. REX LEE NOT PARTICIPATING.

1. The Commission has before it : ( a ) Proposed revisions to Tariff

FCC No. 60, issued by Tropical Radio Telegraph Co. (TRT ) on Sep

tember27, 1968 , now scheduled to become effective on November8, 1968,

providing for the pickup and delivery of international telegrams

and the furnishing of customer tielines within the metropolitan

areas” of New Orleans, La. , and Miami, Fla. ; 1 ( 6) a petition filed by

The Western Union Telegraph Co. (Western Union ) to reject or

suspend and investigate TRT's revisions; ? and ( c ) TRT's reply, filed

on October 28, 1968, to Western Union's petition.

2. TRT presently serves directly only customers located within

the corporate limits of New Orleansand Miami. By its tariff revisions

it would expand its service area to the metropolitan areas ” of these

cities. By the terms of the proposed revisions the metropolitan area

of Miami would include the corporate limits thereof and Coral Gables,

Goulds, Hialeah, Kendall, Miami Beach, Miami Shores, Miami

Springs, North Miami, North Miami Beach, South Miami, Surfside.

The followingcommunities, in addition to New Orleans proper, would

be included within the New Orleans metropolitan area : Ama, Arabi,

Avondale, Belle Chasse, Bridgedale, Bucktown, Chalmette, Goulds

boro, Green Ditch, Gretna, Hanson City, Harahan, Harvey, Kenner,

Marrero, Meraux ,Metairie, Shrewsbury, Southport, Violet, Wagga
man , Westwego, Willswood.

3. Western Union alleges that TRT's tariff offeringwould encroach

upon its area of domestic operations,jeopardize and dilute its revenues ,

1 The specific tariff pages at issue are 1020 and 103d revised, p . 1 ; seventh and eighth

revised, p . 2 ; eighth and ninth revised, p. 9 ; fifth and sixth revised, p . 10 ; original and
first revised , p. 10A ; and original and first revised , p. 10B.

2Western Union submitted a telegraphic request on Oct. 18, 1968, which was confirmed

by apetition in the usualform filed on Oct. 21, 1968.
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and engender a wasteful and uneconomic duplication of facilities

withoutany offsetting benefits to the public. It contends that such re

visions are contrary to the international formula for the distribution

of outbound international traffic as well as violative sections 201 ( b ) ,

202 ( a ), and 222 of the Communications Act, and that TRT lacks sec

tion 214 authorization to provide the proposed service.

4. Western Union's request for rejection is apparently based upon

its section 214 contention .In this regard, however, it has not indicated

that TRT would have to extend its lines in a mannerrequiring section

214 authorization in order to provide the services offered by the tariff

revisions. Western Union's request for rejection cannot therefore be

granted.

5. On the other hand, substantial questions are presented as to the

lawfulness of TRT's revisions. At present, the international record

earriers, with certain recognized exceptions, confine their operations to

the corporate limits of thegateway cities in which they maintain pub

lic offices. The pickup and delivery of international messages outside

the gateway cities, i.e., in the hinterland, are provided by Western

Union. We have previously stated that we " recognize that as the

carrier obligated to provide a nationwide telegraph service, Western

Union should be afforded the opportunity to provide pickup and de

livery service for international messages in the hinterland so long

as it does so in a manner to meet the legitimate requirements of users,

unless there are other special considerations which indicate to us that

the public interest might be served by permitting other carriers to

provide this service " (Press Wireless, Inc. , 21 FCC 511, 528 ( 1956) . )

TRT has not demonstrated by the pleadings before us that the legiti
mate requirements of the users in the suburban communities which it

desire to serve are not being met by Western Union or that special

considerations exist which indicate that the public interest would be

served by permitting it to serve these communities directly. Accord

ingly, we are unable to determine at this time that the charges, classifi

cations, regulations, and practice contained in TRT's proposed tariff

revisions are or will be just and reasonable and otherwise lawful with

in themeaning of sections 201 (b ) and 202 ( a ) of the Communications

Act. Until thelawfulness of its revisions are determined through the

hearing process, we do not think that TRT shouldcommence this serv

ice, which it later may be directed by the Commission to terminate. We

will therefore grant Western Union's request that TRT's revisions be

suspended for the full statutory period .

Accordingly, It is ordered, pursuant to the provisions of section 4 ( i ) ,

201 , 202, 204, 205 , and 403 ofthe Communications Act, That an investi

gation is hereby instituted into the lawfulness of the tariff revisions

specified in footnote 1 hereinabove;

It is further ordered, That, pursuant to the provisions of section 204

of the Communications Act, such tariff revisions are Hereby suspended

until February 8,1969, and that during that period no changes shall be

made in such tariff revisions except as authorized or directed by the

Commission ;
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It is further ordered, That, without in any way limiting the scope

of the proceeding, it shall include inquiry into the following :

1. Whether Western Union is meeting or is able to meet the legitimate

needs of users of international record services in the suburban communities

to be served pursuant to the subject tariff revisions ;

2. Whether TRT's proposed revisions would result in the duplication of

services and facilities presently being provided byWestern Union ; and, if so ,

the extent of such duplication of services and facilities ;

3. Whether TRT's proposed revisions would result in a diversion of reve

nues from Western Union for the landline handling of international traffic ;

and, if so, the extent of such diversion of revenues ;

4. Whether any special circumstances exist which would indicate that it

would be in the public interest to permit TRT to serve the suburban areas

of New Orleans, La. , and Miami, Fla ., as proposed in its tariff revisions ;

5. Whether, in the light of all the evidence including that adduced in ref

erence to the foregoing issues, the charges, classifications, regulations, and

practices contained in TRT's proposed revisions are or will be lawful under

sections 201 ( b ) and 202 ( a ) of the Communications Act ; and

6. Whether the Commission should prescribe just and reasonable charges,

classifications, regulations, and practices to be hereafter followed with re

spect to the service under investigation ; and, if so , what charges, classifica

tions, regulations, and practices should be prescribed.

It is further ordered, That a hearing be held in the proceeding at

the Commission's offices inWashington, D.C., at a time to be specified

in a subsequent order and that the hearingexaminer designatedto

preside at the hearing shall certify the record to the Commission for

decision without preparing either an initial decision or a recommended
decision , and that the Chief, Common Carrier Bureau, shall prepare

and issue a recommended decision, which shall be subject to the sub

mittal of exceptions and requests for oral argument as provided in
section 1.276 and 1.277 of the Commission's rules (47 CFR , secs. 1.276

and 1.277) after which the Commission shall issue its decision as

provided in section 1.282 of the Commission's rules (47 CFR, sec .

1.282 ) ;

It is further ordered, That TRT is hereby made party respondent

to this proceeding and that Western Union is hereby granted leave to

intervene in this proceeding provided that not less than 20 days from

receipt of a copy of this order it files a notice of intention to intervene;

It is further ordered , That the petition of Western Union to reject

or suspend TRT's tariff revisions 18 granted to the extent indicated

hereinabove and in all other respects 18 denied .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

15 F.C.C. 2a
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FCO 68-1098

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

WATR, INC. (WATR - TV ), WATERBURY,

CONN . Docket No. 18376

For Construction Permit To Change Fa- File No. BPCT - 3888

cilities of Existing Television Broadcast

Station

MEMORANDUM OPINION AND ORDER

(Adopted November 6, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSTAINING FROM

VOTING ; COMMISSIONER H. Rex LEE NOT PARTICIPATING .

1. The Commission has before it for consideration : (a ) Appli

cation captioned above filed November 17, 1966 , as amended ; (6 ) peti

tions to deny filed by Connecticut Television, Inc., licensesof station

WHNB- TV, channel 30, New Britain , Conn., and Impart Systems,

Inc., permittee of station WTVU ,channel 59, New Haven, Conn .; and

( c ) various related pleadings."

2. WATR, Inc., presently operates with a visual effective radiated

power of 200 kw in the horizontal plane ( 398 kw maximum at 1 ° tilt )

with an antenna height above average terrain of 510 feet at a location

of 0.2 miles south of Waterbury. The proposed operation specifies a

horizontal visual effective radiated power of 792.5 kw ( 1,000 kw max

imum at 0.70 tilt ) with antenna height above average terrain of 1,240

feet a location approximately 8 miles southeastofthe present site.

3. Connecticut Television , Inc. (hereinafter Contel) , claims stand

ing pursuant to section 309 ( d) of the Communications Act of 1934, as

amended, and in supportalleges that WATR would , in the event of a

grant, be direct competition for audience and revenues, that both sta

tions are affiliates ofsame network and the resulting duplication will

cause a reduction of rates, and that as a result the petitioner will suffer

economic injury and would otherwise be adversely affected. We find

that Contel's allegations of fact are sufficient to support its claim to

standing as a party in interest. Federal Communications Commission

v. Sanders Brothers Radio Station 309 U.S. 470 .

4. Impart Systems, Inc. (hereinafter Impart) , filed its petition to

deny on March 18, 1968 , approximately 16 months after thefiling date

of the application. The contention is made thatsince Impart was not

at the time the permittee, it could not have filed a petition ; however,

the applicant points out that after Impart's interest ripened it never

* These pleadings are listed in an attached appendix .
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theless did not file until 7 months after that date and it has not justi

fied the late filing. Applicant contends therefore, the Impart petition

is hopelessly untimelyand must be dismissed. Impart argues that it

has standing and that it would have standing to file a petition for re

consideration in the event of a grant and should therefore be given

standing to file at this time. We agree with the applicant that the peti

tion is not timely and that no justification for filing long after its in

terest ripened has been submitted. We must conclude, therefore, that

Impart has not asserted its claim timely. The fact that Impartmay at

some time in the future have standing to file a petition for reconsidera

tion does not operate to make its petition timely. However, the allega

tions are quitesimilar to the Contel's petitionand, therefore, we will

treat the Impart pleadings as informal objections pursuant to section

1.587 of the rules and consider them on the merits.

5. Contel and Impart urge denial of the WATR application because

the proposal is allegedly inconsistent with the provisions of section

73.685 ( a ) and ( b ) of the rules ? and would result in a loss of service

to the people of Waterbury ; that a grant would have an adverse im

pact upon UHF development in that it would foreclose the activation

of station WTVU in New Haven ; and that a grant would effect a de

facto reallocation of channel 20 inconsistent with the provisions of sec

tion 73.606 , of the Commission's rules. The foregoing are the “major

defects” accordingto Contel and Impart.

6. In addition, it is asserted that the applicant has failed tocomply

with Commission requirements necessary to qualify for favorable con

sideration . In this latter connection it is asserted that :

( a ) The applicant has not established its financial qualifications.

( b ) Has not made a sufficient study of programing needs of those residing

in the proposed service area .

( c) The applications specification of an ABC rather than an NBC affilia

tion is a misrepresentation as to programing.

( d ) The applicant failed to comply fully with the public notice require

ments of Section 1.580 of the Commission's rules.

( e ) The applicant has not demonstrated likelihood of appropriate zoning

for proposed site .

(f) The applicant has not demonstrated the continued availability of the

NBC affiliation .

( 9 ) The applicant has failed to seek waiver of section 73.613 ( a ) of the

Commission's rules relative to the main studio.

2 Sec. 73.685 provides that a minimum field intensity of 80 dbu will be provided over the
entire principal community to be served , channels 14–83.
Sec. 73.685 (b ) provides : “ Location of the antenna at a point of high elevation is neces .

sary to reduce to a minimum the shadow effect on propagation due to hills and buildings
which may reduce materially the intensity of the stations' signals. In general, the trans
mitting antenna of a station should be located at the most central point at the highest
elevation available. To provide the best degree of service to an area it is usually preferable
to use a high antenna rather than a low antenna with increased transmitter power. The
location should be sochosen that line-of- sight can be obtained from theantenna over the

principal community to be served ; in no event should there be a major obstruction in this
path . The antenna must be constructed so that it is as clear as possible of surrounding

buildings or objects that would causeshadow problems. It is recognized that topography,
shape of the desired service area, and population distribution may makethe choice of a
transmitter location difficult. In such cases, consideration may be given to the use of a

directional antenna system , although it is generally preferable to choose a site where a
nondirectional antenna may be employed ."

3 In response to aCommission letter adopted Jan. 4 , 1968, requesting a further survey

and new publication , the applicant submitted a new survey and perfected publication . The

Commission is of the view that the applicant has made an adequate survey of the pro

graming needs of those within its service area and that its programing is responsive to

those needs. No further challenge with respect to these matters has been made by

petitioners .
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7. In asserting that from the proposed site WATR will not place

a minimum signalof 80 dbu over Waterbury,Contel and Impart have

attacked applicant's technical showing which is based on " A Method of

Predicting the Coverage of a TelevisionStation,” by J. Epstein and D.

W. Peterson ( Epstein -Peterson ), and allege that the Epstein -Peterson

method has been superseded by more recent studies. Contel, instead

uses a different method, the La Grone analysis, and states that based

upon the La Grone method 60 percent of Waterbury would lie below

line-of-sight as compared with 17 percent from the present site, and

that this will result in severe shadowing so that there will be a marked

deterioration of service to Waterbury. Under these circumstances,

Contel contends that there is no compliance with section 73.685 (b )

of the rules and that a grant would be inconsistent with the public

interest citing Television Corporation of Michigan, Inc., v. Federal
Communications Commission 111 U.S.App. D.C. 101.

8. Contel next argues that given failureto provide a city grade sig

nal over Waterbury, the location of the proposed site closer to New

Haven than to Waterbury and the fact that a predicted city grade sig

nal will be provided to all of New Haven for the first time it is clear

that W'ATRis seeking to becomea New Haven station thus effecting a

de facto reallocation of channel 20 inconsistent with the provisions of

section 73.607 of the rules. St. Anthony Television Corporation, 10
R.R. 2d 38. Moreover, Contel contends that the Commission's decisions

in the Triangle cases which denied a similar move by station WHNC

TV, channel 8, New Haven (UHF impact ), demonstrated a concern

for the delicate balance of TV allocations in the area and that the prin

ciples enunciated therein are equally applicable to the case at hand.

9. In support of the contention that grantofthe WATR application

may foreclose activation of station WTVU, it is alleged that at the

present time WATR, despite a predicted signal over New Haven , does

not provide a quality technical service to New Haven . Under these

circumstances, the argument is advanced that if the WATR applica

tion is denied,WTVUmay obtain the NBC network affiliation without
the establishment of a viable operation is doubtful and that, con

versely, a grant will preclude such an affiliation since WATR is pres

ently an NBC affiliate. Impart similarly attacks the WATR proposal,

but its conclusions as to failure to comply with the minimum city signal

requirements are grounded upon calculations described in the National

Bureau of Standards(NBS ) publication, TechnicalNote 101 ( revised

Jan. 1 , 1967 ) . Impart concludes that based on NBS procedures 36.5

percent of the city ofWaterbury would not receive a city grade service.

Moreover, Impart asserts that the move would result inade facto real

location of the channel to New Haven and would therefore preclude,

for the foreseeable future, institution of service on channel 59. In ad

dition, Impart claims that there is a substantial question as to whether

WATR will be able to obtain the necessary zoning approval for the

proposed site .

* Triangle Publications , Inc., 17 R.R. 624 ; afr'd . 110 U.S. App. D.C. 214 ( 1961 ) Triangle
Publications, Inc.,3R.R. 28.37.
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10. Waterbury is located in New Haven County and is a part of the

Hartford -New Haven market also known as the Hartford -New

Britain -New Haven -Waterbury market, ARB rank No. 14. There are

two VHF stations assigned to the market : Station WTIC - TV , channel

3 , Hartford (CBS ) , and station WHNC - TV , channel 8 , New Haven

(ABC ). Additionally two UHFs, Contel's station WHNB- TV, chan

nel 30 , New Britain( NBC) and WATR - TV, channel 20, Waterbury

(NBC ) also serve the area. The broadcast revenues for the four sta

tions 5 in 1967, show a total of $ 14,644,000 , expenses of $ 7,552,000 and

income beforeFederal taxes of $ 7,112,000. The net weekly circulation

figures as of March 1967 for each of the stations are : WTIC - TV, 819,

000; WNHC - TV, 683,000 ; WHNB - TV , 346,000 ; WATR - TV , 29,000.

The network hourly rates for the four stations are : WTIC - TV ,

$ 2,500 ; WNHC - TV, $ 2,250 ; WHNB - TV, $650 ; WATR - TV , $ 200.

Both UHF stations, WHNB - TV and WATR -TV, have been in oper
ation since 1953.

11. WATR, in support of its proposal, argues that despite the pro

posedmove it will continue to provide the degree of signalrequired by

the rules and that any slight lessening of signalover Waterburyis more

than offset by the very substantial gains, particularly in the New Ha

ven area , where NBC programing willbeavailable for the first time.

Moreover, the proposal would enable WATR to become fully competi

tive in its “metro" area and would thus serve the public interest. New

Orleans Television Corp. 23 R.R. 1113. Television Broadcasting, Inc.

( Beaumont, Tex .), 4 R.R. 2d 119. In this latter connection, WATR

points out that it has in its years of operation, accumulated a deficit

of more than $ 125,000 and that its position is precarious and continued

operation under the present conditions cannot beguaranteed. In op

posing the Contel and Impart contentions, WATR asserts that in the

Triangle cases & the Commission found that WNH - TV, New Haven,

a VHF station, was seeking to expand its primary service area to in

clude an entirely separate all UHF market, whereas WATR is pro

posing to improve and expand in its own market. WATR also points

out that the Commission found a loss of service to part of the New

Haven market and that WNHC- TV could not make a showing that

the change was necessary to its continued operation.

12. With respect to the asserted reallocation of channel 20 to New

Haven , WATR contends that neither of the petitioners has alleged

facts which raise a substantial question. WATR contends that the real

location contention is grounded upon the asserted failure to provide a

city grade signal over Waterbury as required by the rules and that

without that contention this argument wholly fails. Thus, WATR ar

gues that since it has demonstrated compliance, and since it proposes

no changes in its main studio it is clear that grant of its application

will not result in a de facto reallocation .

13. Concerning the allegation of adverse impact upon UHF develop

ment, WATR argues that such a claim is based upon two premises,

neither of which is correct. One, that an NBC affiliation is available to

6 No reported earnings for the experimental pay or operation WHCT - TV, Hartford .
• Footnote 4 supra .
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a channel 59 operation in New Haven, and the other, thatit cannot rea

sonably be expected that channel 59 will be activated absent such an

affiliation, since a viable operation is contingent upon this fact. In the

first instance, WATR asserts that NBC hasin the past refused an affil

iation to channel 59, at a time prior to WATR'sreceiving the affiliation

and that statements that such an affiliation could be expected if the

WATRproposal is denied are speculative. As to the second point, the

petitioners have not supported the conclusion that an NBC affiliation

is the only guarantee for an economically viable operation with any

facts, particularly since the market is the 14th largest (ARB) market

in thecountry.

14. As to the question of zoning, WATR contends that it has a rea

sonable assurance that its zoningapplication will be approved and in

support submits a letter from DavidDodes, planning director forthe

town of Hamden until early 1968, to this effect. Moreover, WATR

points out that Mr. Dodes in his letter clearly states that various pro

posals for zoning by other broadcasters were turned down to prevent

proliferation of radio towers throughout the area and that the zoning

boardwas interested in the developmentofan " antenna farm ” and had

initially, on its own motion, designated such an area. However, this

was withdrawn when the property in question was determined to be

unavailable at a reasonable price and because the FAA would not

permit sufficient height to accommodate all prospective users. The

letter also states thatthe zoning board withdrew its proposal for an

antenna farm in order to permitWATR to develop itsown area asan

antenna farm and that upon formal presentation to the Commission
it would approve.

15. We are of the view that substantial and material questions of

fact have been raised which requireresolution in an evidentiary hear

ing. With respect to whether the WATR proposal will comply with

the provisions of section 73.685 (a ) of the rules, it is true that utilizing

the Commission's existing television curves that there would be com

pliance; however, the intervening terrain between the proposed site

and Waterbury is severe and in such circumstances the rules do pro

vide for alternative methods of calculating shadow losses. Therefore,

the partiesmust be given an opportunity to make their offers of proof.

Accordingly , an appropriate issue will be specified .

16. The allegations of de facto reallocation are grounded on the

section 73.685 ( a ) argument referred to above. Thus, it is contended

that failure to comply with the principal city signal requirements

coupled withthe fact that the proposed transmitter site is closer to

New Haven than to Waterbury raises a question offact as to whether

WATR -TV is seeking to become a NewHaven rather than a Water

bury station. Under these circumstances we believe that an issue as to

de facto reallocation is warranted .

17. The zoning question presented is whether there is a reasonable

likelihood that the proposed site will receive a variance from the

authorities. Ordinarily, we rely on the good faith of the applicant's

statements that it has reasonable assurances as to zoning and leave

the zoning question for the local authorities. However, since the
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application will require a hearing on other grounds, and since the peti

tioners have submitted some evidence that a " zoning” variance may

not be forthcoming,we will put the question into issue .

18. Turning next to the contention that a grantof the WATR-TV

application will have an adverse impactupon UHF development, we

note that the argument is novel in that, historically, the impact ques
tion has been framed in terms of VHF vis-a-vis UHF. Here we are

concerned with two UHF stations one of which has an affiliation which

the other is seeking to share . While this Commission cannot determine

who shall receive an affiliation , it is clear, under the present circum

stances, that grant of the WATP. proposal would result in thatstation

placing a high quality useable signal over New Haven for the first

time, thereby increasing the competitive impact to station WTVU .

Consequently, an issue will be specified to determine whether a grant

would foreclose the development of a local outlet on channel 59 in
New Haven.

19. Concerning the financial qualifications question , we find that

WATR, Inc. is qualified to construct and operate as proposed. The

application specifies construction costs of $ 150,000, estimated annual

operating expenses of $229,000 and estimated annual revenues of

$313,000. The applicant's cash needs for construction and operation of

the station as proposed amounts to $132,550 consisting of a downpay

ment on equipment of $30,000 (no equipment payments for 1 year) ;

interest on equipment for 1 year $4,800 ; principal payments on bank

loan for 1 year of $ 30,000 and interest of$ 10,500 and working capital

of $ 57,250.- To meet these costs the applicant relies on a bank loan of

$ 150,000 and cash in excess of current liabilities in the amount of

$58,075 for a total of $208,075 . We find , therefore, that the applicant

has sufficient funds to construct and operate the station as proposed .

20. Petitioners also contend that the applicant's failure to advise the

Commission of the fact it was seeking a possible site in Bethany during

the pendency of its application raises a question as to the good faith

of the applicant and constitutes a misrepresentation of amaterial fact.

The contention is without merit . Certainly, the Commission has not

been misled and since, in fact, the " Bethany site ” is not available, it

is not relevant to our disposition of the case. Weare here considering

the " Hamden site,” our determination is limited to that site, and peti

tioners have not shown that the applicant has no intention of utilizing
that site .

21. It has been alleged that since the proposed operation would

extend the contours of WATR - TV in areas where there is presently

service from the New York owned and operated NBC station that

WATR will not be able to retain its network affiliation . The short

answer to this is the recent extension of the contract for a period of

2 years. It has also been alleged that the applicant has misrepresented

facts to the Commission since it did not disclose in its application that

it was an NBC affiliate. Inasmuch as the information had already

? Inasmuch as we are here dealing with an operating station with an established
revenue picture we apply our former3 -month standardand do not apply the Ultravision

test (Ultravision BroadcastingCo., FCC 65-581,5 R.R. 20 343. See Soler Broadcasting Co.

(WBEL) et al.; 6 FCC 20 809, Orange Nine, Inc., et al., 7 FCC 2d 788.
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been filed with the Commission in compliance with our rules, the failure

in our view was merely inadvertence. This view is reinforced since there

is no apparent reason or motive to withhold such information nor

could it in any way be material to a determination on the application

and we find no misrepresentation. The asserted failure to request

waiver of section 73.613 (a ) of the rules, is a rather novel argument

but has no foundation either in the rules or logic. Section 73.613 (b )

of the rules provides that an applicant must make a showing if it is

proposed to locate a main studio outside the principal community and

no waiver is required. In the instant case, the applicant does not pro

pose any change in its studios and a proposal to change transmitter

location does not require a de novo determination as to main studio.

We find, therefore, that no material question relative to main studio

has been raised. The applicant filed a minor modification to its appli

cation on October 1, 1968, which requires airspace clearance. Since

clearance has not yet been received, we are specifying an appropriate

air hazard issue.

22. Finally, we note that this case has been pending since November

of 1966 and that underthese circumstances, considerations of equity

dictate that the matter be resolved expeditiously, consistent with the

requirements of due process.

Accordingly, It is ordered, That, pursuant to section 309 ( e) of the

Communications Act of 1934, asamended, the above -captioned applica

tion ofWATR, Inc., is designated for hearing at a time and place to

be specified in a subsequent order, upon the following issues :

1. Todetermine whether the proposal will comply with the provisions of

section 73.685 ( a ) of the rules and place an 80 dbu signal over the principal

community.

2. To determine if issue 1 be answered in the negative, whether good cause

exists for a waiver of section 73.685 ( a ) of the rules.

3. To determine whether a grant of the proposal would constitute a de facto

reallocation of channel 20 from Waterbury to New Haven .

4. To determine whether grant of the proposal will have an adverse effect

upon the development of channel 59 in New Haven.

5. To determine whether there is a reasonable likelihood that the pro

posed site will receive a zoning variance.

6. To determine whether the proposed antenna system and site would con

stitute a hazard to air navigation .

7. To determine, in the light of the evidence adduced pursuant to the fore

going issues, whether a grant of the application would serve the public inter

est, convenience, and necessity.

It is further ordered, That Connecticut Television, Inc. , and Impart

Systems, Inc., are made parties to this proceeding.

Itis further ordered , Thatthe burden of proceeding with the intro

duction of evidence and the burden of proof with respect to issues 1

and 4 is placed upon the parties respondent and the burden of proceed

ing with the introduction of evidence and the burden of proof with

respect to the remaining issue remain upon the applicant.

It is further ordered, That such hearing shall be expedited by the

hearing examiner and by the Review Board if exceptions are taken to
the initial decision .
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It is furtherordered, That, to avail themselves of the opportunity to

be heard, WATR, Inc. , Connecticut Television, Inc., and Impart Sys

tems, Inc., pursuant to section 1.221 ( c) of the Commission's rules, in

person orby attorney shall, within 20 days of the mailing of this order,

file with the Commission, in triplicate,a written appearance stating

an intention to appear on the date set for the hearing and present

evidence on the issues specified in this order.

It is further ordered , That the applicant herein , shall, pursuant to

section 311 (a ) (2 ) of the Communications Act of 1934, as amended, and
section 1.594 ofthe Commission's rules give notice of the hearing within

the time and in the manner prescribed in such rule, and shall advise

the Commission of the publication of such notice as required by section
1.594 ( g) of the rules.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

APPENDIX

1. “Petition To Deny" filed on January 20, 1967, by Connecticut Television , Inc.

2. “ Opposition of WATR, Inc., To Petition To Deny," filed March 10, 1967.

3. “ Reply To Opposition To_Petition To Deny,” filed March 31 , 1967.

4. " Supplement To Petition To Deny," filed on June 23, 1967, by Connecticut

Television, Inc.

5. " Opposition of WATR , Inc., To 'Supplement To Petition To Deny,' ” filed July
17, 1967.

6. “ Reply to WATR , Inc., Opposition , " filed by Connecticut Television Inc. , on

August 1, 1967.

7. Letter from Connecticut Television in connection with amendment of WATR ,

Inc. , in response to Commission letter re perfection of publication and survey

submitted February 7, 1968 .

8. “ Petition To Defer Action ,”filed February 29, 1968, by Impart Systems, Inc.
9. “ Petition To Deny, " filed March 18 , 1968, by Impart Systems, Inc.

10. " Opposition of WATR , Inc., to the ‘Petition To Deny' of Impart Systems, Inc.,"
filed on March 21, 1968.

11. " Reply To Opposition To Petition To Deny," filed on April 4, 1968.

12. “ Supplement To Petition To Deny, ” filed by Impart Systems, Inc., on June 5,

1968 .

13. “ Opposition to Impart Systems, Inc., “Supplement To Petition To Deny,' ”
filed June 17, 1968 .

14. “ Reply to Opposition, " filed June 28, 1968, by Impart Systems, Inc.
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FCC 68-1096

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

Inre Application of

WHBL , INC., SHEBOYGAN, Wis. Docket No. 18374

Requests: 97.7 mcs, No. 249 ; 3 kw ; 241 ft. File No. BPH -6111

For Construction Permit

ORDER

( Adopted November 6, 1968 )

BY THE COMMISSION : CHAIRMAN HYDE CONCURRING IN THE DESIGNA

TION FOR HEARING BUT WOULD HAVE FAVORED A CONDITIONAL GRANT ;

COMMISSIONERS ROBERT E. LEE AND WADSWORTH DISSENTING ;

COMMISSIONER H. REX LEE NOT PARTICIPATING .

1. The Commission has under consideration the above-captioned

application for authority toconstruct a new FM station in Sheboygan,

Wis., and related correspondence.

2. Because of common ownership interests in the applicant corpora

tion ( licensee of AM station WHBL in Sheboygan ), and the publisher

of the Sheboygan Press, the Commission in a by-direction letter indi

cated that thisapplication for the only FM channel available for use in

Sheboygan raised a question of possible concentration of control over

local communications media. In the applicant's response to this letter

it stated thatthe station and newspaper werenot under common con

trol. This it statesis the case because the president and majority stock

holder in the applicant corporation hasno interest in the newspaper

and Mr. and Mrs. Werner, who control the newspaper have only a

minority interest in the applicant corporation. In addition , applicant
states that as a result ofthe removal of Mrs. Werner as a director,

neither of the Werners is an officer or director of the applicant

corporation .

3. After consideration of the applicant's response and other perti

nent information , the Commission hasconcluded that serious questions

continue to exist and that a hearing is required to determinewhether

grant of this application would tend to create an undue concentration

of local media control and whether the interests of the Werners dimin

ish the freedom of the station and newspaper to compete commercially

or to take differing editorial positions. In reaching this determination,

the Commission carefully considered the information provided by the

applicant in an effort to show that the station and newspaper are not

under common control but instead compete commerciallyand take dif

ferent editorial positions. However, in view of the substantial nature of

the Werners' interests in the station , the Commission does not believe

that this information is sufficient to resolve the concentration question

15 F.C.C. 20



112 Federal Communications Commission Reports

gan , Wis.

without hearing, particularly since the applicant's assertions dealing

withthe competitive situation areprincipally based on non -local com

petition. As to the matter of editorial positions taken by the station and

newspaper, wedo not believe that the examples submitted by the appli

cant are sufficient to demonstrate that their editorial positions are

unaffected bythe holdings of the Werners so as to obviate the need for

an issue on this matter.

4. It is ordered , That, pursuant to section 309 (e) of the Communi

cations Actof 1934, asamended, the application Isdesignated for hear
ing, at a time and place to be specified in a subsequentorder, upon the

following issues :

1. To determine whether the stock interests of the Werners diminish the

freedom of the two media to compete and / or impinges on their ability to

take differing editorial positions.

2. To determine whether a grant of this application would tend to create

an undue concentration of control of local communications media in Sheboy

3. To determine, in the light of the evidence adduced pursuant to the fore

going issues, whether a grant of the application would serve the public in

terest, convenience, and necessity .

5. It is further ordered , That to avail itself of the opportunity to be

heard,the applicant, pursuant to section 1.221 ( c) of the Commission's

rules, in person or by attorney, shall within twenty (20 ) days of the

mailing of this order, file with the Commission in triplicate, å written

appearance stating an intention to appear on the date fixed for the

hearing and present evidence on the issues specified in this order.

6. It is further ordered, That the applicant herein shall, pursuant to

section 311( a ) (2 ) of the Communications Act of 1934, as amended ,

and section 1.594 of theCommission's rules, give notice of the hearing,

within the time and in the manner prescribed insuch rule, and shall

advise the Commission of the publication of such notice as required

by section 1.594 ( g) of the rules.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.
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FCC 68–1090

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re

CEASE AND DESIST ORDER TO BE DIRECTED

AGAINST THE FOLLOWING CATV OPERATOR : Docket No. 17604

WILLMAR VIDEO, INC. , OPERATOR OF A COM

MUNITY ANTENNA TELEVISION SYSTEM AT

WILLMAR, MINN .

MEMORANDUM OPINION AND ORDER

( Adopted November 6, 1968 )

BY THE COMMISSION : COMMISSIONER BARTLEY CONCURRING IN PART AND

DISSENTING IN PART AND ISSUING A STATEMENT; COMMISSIONER H.

Rex LEE NOT PARTICIPATING .

1. Before the Commission for consideration are : Its decision FCC

68-219 , released March 7, 1968 ; its memorandum opinion and order,

FCC 68-439, released April 26, 1968; a motion to seek enforcement of

the cease and desist provisions of the decision and appropriate mone

tary fine filed by Central Minnesota Television Co. ( Central), licensee

of television broadcast station KCMT, on June 12, 1968 ; an opposition

to and comment upon Central's motion filed by Willmar Video , Inc.,on

June 24 , 1968 ;a reply filed by Central on June 27, 1968 ; a supple

ment to Central's motion of June 12, 1968, filed on July 3, 1968 ; com

ments by Willmar Videoon Central's supplement, filed on July 16,

1968; a request for immediate ex parte temporary relief and clarifica

tion of the Commission's decision released March 7, 1968, filed by Cen

tral on October 1, 1968 ; and an opposition filed by Willmar Video on

October 16, 1968.1

2. The crucial issue is whether, as Central has alleged ( and Willmar

Video has denied ), there has been a failure to provide program exclu

sivity protection as directed in our decision released March 7, 1968.

This has become a bitter dispute. There is, we think, little profit in

going over either the past or the present details. Rather, we seek here

to take action which will end this dispute fairly with respect to all

parties, insure full and immediate compliance with our rulesandorder,

and clarify the obligations of both the broadcaster and the CATV

operator in this area .

1 The latter pleadings allege material degradation in quality of its signals by Willmar

Video .Wedid not deal with this aspect of the matter in our cease and desist proceeding,

since no issue was there presented in this respect. This is thus a separate issue which will be

separately considered. However,wewould urge now , without consideration of the merits,

that the partieswork together to effeetpromptlya reasonable goodfaith settlement. See

par. 9 , infra .
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3. In our first report and order in Dockets Nos. 14895 and 15233

where we were dealing with a 15 -day nonduplication requirement, we

stated ( 38 FCC at p .734 ) :

* * * the searching out of duplicating programs in the schedules of

competing stations can impose some burden on the CATV operator - espe

cially with regard to syndicated and feature film programs, which may be

scheduled in different markets on widely varying dates with little regular

pattern, and particularly where he is required to protect more than one

station. We think this task should properly be undertaken by the broadcaster

requesting protection ; i.e. , that he should specify both the program to be

protected and the program against which he desires protection. For the most

part this burden will be minimal — particularly in relation to regularly sched

uled network programs. Where it is more than minimal, we think the broad

caster should bear it unless the CATV operator would prefer to do so

himself * * *

In the second report and order, we further stated (2 FCC 2d at pp.

751-52 ) :

* * * we think that the broadcaster should afford the CATV sufficient

advance notice of nonduplication requests to permit the CATV system to

make its program schedule available to subscribers and to set an automatic

switching device only once for the entireweek. Accordingly, we shall amend

sections 21.712 ( h ), 74.1033 ( f ), and 91.559 ( f ), to require that the station ,

upon request of the CATV operator, shall give notice under these sections at

least 8 days prior to the broadcast to be deleted . Since same-day nonduplica

tion affects principally network programs, which are ordinarily presented

at the same time each week during the network season , this amendment

should pose no difficulty for the station . Indeed, in most instances it would

appear that such notice could be given at the start of the network season

and continued in effect until further notice occasioned by changes in the

schedule of the network or the local station .

See also Buckeye Cablevision , Inc., 10 FCC 2d 575 (1967) .

4. Under these rules, thebroadcaster has the responsibility to specify

the particular program to be deleted, with the times of their presenta

tion on the CATV and the stations whose signals are to be deleted. To

do this and to give the 8 -days notice, local broadcaster must have the

cooperation of the CATV operator and possibly the broadcast licensees

whose distant signals are being carried on the cable system . The CATV

operator must cooperate by keeping the licensee fully and currently

informed concerning hisplans as to the signals to be carried , and, if

he knows, the program schedules of these stations. If the CATý opera

tor does not have current or complete information on the latter score,

and if trade or general publications cannot be appropriately used ,

either because of inaccuracies or publication dates which would not

accommodate the 8 -day notice requirement, the broadcaster should

then obtain the necessary information directly from the distant or

lower priority licensee. We herewith stress that the latter are to

cooperate with the local broadcaster in order to further the public

interest goals of our rules . Finally, we note again that the same-day

nonduplication requirement has application almost exclusively to net

work programs, and that the local broadcaster can therefore specify

theprograms(and times ) to be deleted atthe beginning of each season ,

with notice of changes to be made only when there has been a revision

either in the network programing of the local station or of the distant
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or lower priority station (which , if it has been so requested, should

immediately inform the local station of such a change). In the event

of specials scheduled with little notice, cooperation among the above

interested parties should still permit the affording of the 48 hours

notice specified in the rules ; further, as we stated in the first report

(38 FCC at pp: 734-35), " * * * we also expect the CATV system to

afford reasonable cooperation in case of shorter notice.”

5. With this as background, we turn to the present dispute. It

appearsfrom the pleadings now beforeus that KCMT did not at all

times fully discharge its responsibility, since it frequently simply spec

ified the network program to be protected and the time it was being

presented on KCMT, without specification of the time distant stations

were also carrying theprogram . The difficulty with this method is that

where the distant station is carrying the program at a different time

than KCMT (which was the case in someinstances ), a deletion of the

distant signal at the only timespecified would be wholly inappropri

te ; the CATV is thus called upon to check the KCMT program

times in the notice against the times of these programs on the distant

stations - aburden which is one for the broadcaster requesting nondu

plication. Stated differently, in view of the fact that it is same-day

rather than simultaneous nonduplication protection which is being

sought, it was incumbent upon KCMT to specify the programs which

it wishes to be protected and the times of their presentation on the
distant station which carries the duplicating program .

6. On the other hand, the CATV system appears to have seized

upon a few errors as an excuse for affording no protection at all. Most

important, the recent notification procedure of KCMT is in accord

with the rules and fully meets its burden . It is described , in a letter of

September20, 1968 from the president of the licensee of KCMT to

Willmar Video, in the following terms :

On the attached pages, we have listed in the column on the left, the time

of each program to be carried by KCMT from October 5, 1968, through

October 11, 1968, for which nonduplication is requested. In the column on

the right, we have listed the time when a station of a lower priority than

KCMT to our best knowledge and belief, is carrying a program for which

KCMT is entitled to nonduplication. You are required to delete from your

CATV system each of the stations listed in the right-hand column, as pro

vided by section 74.1103 of the FCC rules. We also request that the signal

of KCMT not be degraded in quality by your CATV system . All programs

listed on this attachment are transmitted in color or black and white as

originated and delivered to KCMT.2

In spite of theabove fully correct notification procedure, there is no

indication that Willmar Video is meeting its obligations under the rule
and our order herein .

7. As stated at the outset, we do not intend to pursue this matter
further. KCMT is to make its notification requestsin the above form ,

and to strive conscientiously to avoid errors. Upon the receipt of such

notifications, Willmar Video is to afford immediate same-day non

* The only way in which this form could be made more explicit — though it is now quite
clear - would be by designating the indicated times as a.m. or p.m. and by captioningthe

column onthe right “ Duplicating Programing ."
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duplication protection. If an occasional error occurs onKCMT's part,

which Willmar Video itself recognizes as a normal possibility, Willmar

Video is not to cease affording nonduplication protection. We expect

such errors to be rare ; if they occur with any significant frequency,

the CATV system may bring the matter to the attention ofthe Com

mission , and weshall take appropriate remedialaction to deal with any

unjustifiable inconveniencing of theviewing public .

8. As to the most recent allegation concerning material degradation ,

we did not deal with this aspect of the matterin our cease and desist

hearing, since no issue was there presented in this respect. However,

here again, we seek to deal shortly and quickly with this aspect of the

case . Wehave provided that broadcast stations must operate in accord

ance with certain standards, and that the CATV system must carry

local signals without material degradation. No showing has been made

either that the localstation is not operating consistently with our en

gineering standards or that any deficiency inthe pictureon its assigned

channel on the cable system is due to the functioning of the system .

Willmar Video, which can apparently carry distant signals with tech

nical proficiency, should be able to carry the local signal without

material degradation.We expect, again , prompt compliance with this

requirementof our rules.

9. Finally, we stress, as we have done in ourrulemaking reports,

that what is required is the good faith, reasonable cooperation of the

broadcaster and the CATV operator, for the common good of the

parties and of the viewing public in their communities.

10. We accordingly direct that Willmar Video, uponreceipt of the

currently correct form of notification ( see par. 6) , shall immediately

afford same-day nonduplication protection , and that it shall submit a

report ofits actions inthis respect by November18, 1968, to the Com

mission . Central's motion is denied except as reflected herein .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

STATEMENT OF COMMISSIONER ROBERT T. BARTLEY CONCURRING IN

PART AND DISSENTING IN PART

I concur in the finding that KCMT did not fully discharge its re

sponsibility, but dissent to the Commission'sbootstrapmethod ofusing
this hearingcase to bypass rulemaking andenlargethe requirements

of sections 21.712 (h ),74.1103 ( f) , and 91.559 ( f) of the rules. The

onerousburden placed on CATV'sis, in my opinion, unreasonable, un

workable, and one more stepto aggravate theadministrative quagmire

we now have on CATV matters as a result of our ill-advised CATV
rules.

15 F.O.O. 2d
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FCO 68–1112

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

AMENDMENT OF PART 21 OF THE COMMISSION'S

RULES WITH RESPECT TO THE 150.8–162 Mc / s

Band To ALLOCATE PRESENTLY UNASSIGN

ABLE SPECTRUM TO THE DOMESTIC PUBLIC

LAND MOBILE Radio SERVICE BY ADJUSTMENT

OF CERTAIN OF THE BAND EDGES

Docket No. 16778

ORDER

(Adopted November 20, 1968 )

BY THE COMMISSION : COMMISSIONER WADSWORTH ABSENT.

1. The Commission has under consideration the application of its

cut- off rules ( secs. 1.227 (b ) ( 3 ) , 21.26 ( b ) and 21.27 ( f ) ) with respect to

applications filed in the above-entitled proceeding and placed on

public notice on September 9, 1968 ( rept. No. 404, mimeo . 21474, 33

F.R. 12930 ).

2. By Order released October 18, 1968 ( FCC 68-1031 ) the Commis

sion extended the cut-off date for a period of 51 days from September

30 ( the date the Court of Appeals for the Second Circuit denied the

request ofRadio Relay Corp. for a stay ) up to and including Novem

ber 20, 1968, determining essentially that this period equitably accom

modated interested parties seeking to file applications to be considered

with those placed on public notice on August 28, 1968. It appears that

a similar accommodation is warranted of an additional 9 -day period

with respect to those applications placed on public notice on Septem
ber 9, 1968.

3. Accordingly , It is ordered , that applications filed on or before

November29, 1968, will be considered with those applications placed on

public notice of September 9, 1968 (rept. No. 404, mimeo. 21474 ), and

appropriately acted upon pursuant to Commission rules if found to

be mutually exclusive.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2a

106-515—681
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FCC 68-1109

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

BAY VIDEO, Inc. (WBVI-TV ) , Panama City, Docket No. 18301

Fla. File No. BMPCT

For Modification of Construction Permit 5724

ORDER

( Adopted November 20, 1968 )

BY THE COMMISSION : COMMISSIONER WADSWORTH ABSENT.

1. The Commission has before it for consideration : ( a) a petition

forexpedited proceeding filed by Bay Video , Inc. , on October 1, 1968 ;
and (b ) the Broadcast Bureau's comments, in opposition to the peti

tion, filed October 8, 1968.

2. By Memorandum Opinion and Order, 14 FCC 2d 339, released

August 29, 1968 , the application of Bay Video, Inc. (Bay Video ), for

an extension of time to construct the facilities of television broadcast

station WBVI- TV, channel 13, Panama City, Fla. , originally author

ized on February 6, 1961 , was designated for hearing on issues to

determine, pursuant to section 319 (b) of the Communications Act and

section 1.534 ( a ) of our rules , whether the failure to construct that

station has been due to causes not under the control of Bay Video,

whether there are other matters sufficient to justify a further exten

sion of time, and finally, whether a grant of Bay Video's application

for extension of its construction permit would serve the public interest,

convenience, and necessity.

3. Bay Video now requests that the examiner be instructed to expe

dite this proceeding and to issue an Initial Decision ahead of other

pending cases on his calendar. The petitioner further requests that the

Commission specify that it will review this case directly or, in the

alternative, order that the ReviewBoard expedite its own review, if

any, of the examiner's decision . In support of these requests, Bay

Video alleges that a prompt determination of its application for an

extension of time to construct the authorized station is essential.

According to Bay Video further delay, caused by lengthy hearings

and appeals to the Review Board and the Commission , will allow the

intervenor, Herald Publishing Co. , licensee of WJHG - TV, to con

tinue its monopolistic television position in Panama City and will

deprive the community of a competitive television service which has

already been long delayed.

4. In view of the protracted history of this matter and the questions

which we have specified for hearing in this proceeding, we are not

15 F.C.C. 2d
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persuadedthat Bay Video has presented sufficient reason to cause us

to depart from the normal procedures of the hearing process.

5. Accordingly,It is ordered, That the petition foran expedited pro

ceeding filed October 1 , 1968, by Bay Video, Inc., 18 denied .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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FCC 68-1127

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of

CONTINENTALBROADCASTING, INC. , NEWARK ,

N.J.

For Renewal of License of Station

WNJR, Newark , N.J.

Docket No. 16050

File No. BR - 174

APPEARANCES

Paul Dobin and MartinJ. Gaynes, Esqs., on behalf of Continental

Broadcasting, Inc.; and Joseph Stirmer and James K. Edmundson,

Jr. , Esqs., on behalf of the Chief, Broadcast Bureau, Federal Com
munications Commission .

DECISION

(Adopted November 26, 1968 )

COMMISSIONER WADSWORTH FOR THE COMMISSION : CHAIRMAN HYDE

DISSENTING AND ISSUING A STATEMENT ; COMMISSIONERS Cox AND

H. Rex LEE NOT PARTICIPATING .

1. This proceeding involves the application of Continental Broad

casting, Inc. ( Continental or WNJR) , a wholly owned subsidiary of

Rollins, Inc., for renewal of license of AM station WNJR, Newark,

N.J. Continental's renewal application ? was designated forhearing by

Commission order ( FCC 65–514, released June 10, 1965) following a

field investigation into the operations of the station which raised

a number of questions bearing upon whether Continental possessed

the requisite qualifications to remain the licensee of WNJR .The fol

lowing issues were specified for hearing:

1. To determine whether in its written response to the Com

mission's Notice of Apparent Liability or in its oral statements

to the Commission's staff the applicantmisrepresented facts to the

Commission and/or was lacking in candor ;

2. To determine whether the applicant falsely represented to

the Commission or its staff that the 139 " contracts" submitted to

the Commission's staff during the course of an investigation of

1 Rollins, Inc., is apublic corporation with itsstock being listed on the American Stock

Exchange. 0. Wayne Rollins, the president of Rollins, Inc., and also of the licenseecorpora

tion , has owned about 48 percent of the voting stock in Rollins, Inc., since 1960 , and together

with his family has voting control of the corporation by virtue of their combined 67-plus

percent ownership of the voting stock . The Rollins home office is in Wilmington, Del.

Through direct ownership or control of wholly owned subsidiaries, Rollins, Inc., operates

seven AM, three TV, and two FM stations.

2 The license for stationWNJRwaslast renewed onFeb. 8, 1961, for the period ending
June 1 , 1963. An application forrenewal of license was filed on Mar. 13,1963.

15 F.C.C. 2d
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WNJR were, in fact,theactual documents which the applicant

allegedly required Celebrity Consultants to filewith WNJR on

behalf of each sponsor who advertised during " Celebrity Time” ;

or whether such contracts" were falsified in order to conceal or

misrepresent the actual facts with respect to the relationship

which existed during the period of the latest renewal and up to

the present, between the applicant, its employees and Celebrity
Consultants ;

3. To determine whether the principals of the applicant have

exercised adequate control or supervision over the operation of

WNJR in a manner consistent with the applicant's responsibility

during the period of the applicant's most recent license renewal .

4. To determine whether the applicant operated its station

contrary to and /or inconsistent with the provisions of section

317 ( a ) ( 1 ) and ( c ) of the Communications Act and sections

73.111 , 73.112, and 73.119 of the Commission's rules ;

5. To determine whether the applicant failed to file certain

agreements regarding the sale of time periods to time brokers

in violation of section 1.613 (c) of the Commission's rules;

6. To determine whether, in light of the evidence adduced

under the foregoing issues, the applicant has reflected the neces

sary qualifications to continue to be the licensee of station WNJR ;

7. To determine whether a grant of the above-captioned appli

cation would serve the public interest, convenience, and necessity.

2. The Initial Decision of Hearing Examiner Isadore A. Honig

(FCC 67D - 26, released June 23, 1967 ) would grant WNJR's appli

ration and renew the license for a period of 1 year. TheCommission's

Broadcast Bureau filed exceptions to the Initial Decision and urges

denial of the application. WNJR filed no exceptions but filed a reply to

the Bureau's exceptions and urges that the examiner's decision be

affirmed . The Commission heard oral argument on June 4, 1968. The

examiner's findings have been considered in light of the exceptions

and they are adopted with the modifications contained in this de

cision and in our rulings onthe exceptions as set forth in the appendix.

Since we do not agree with the examiner's ultimate conclusion that

the application for renewal of license should be granted, the con

clusions of the Initial Decision are adopted only insofar as they are

consistent with this decision and our rulings on exceptions. We do not

adopt theexaminer's conclusionsin paragraphs 33 through43.

3. Our review of the record evidence and the examiner's findings of

fact and his subsidiary conclusions compels us to conclude that the

applicant has not reflected the necessary qualifications to continue

to be the licensee ofWNJR and that a grant of the application would

not serve the public interest.

4. It is unnecessary to restate in detail the examiner's extensive find

ings of fact. It is clearly established in the findings 3 that during an

official Commission investigation of station WNJR on March 6 , 1963,

the manager of the station, Leonard Mirelson , was asked by Com

mission investigators to produce the documents relating to the pro

See findings of the Initial Decision, pars. 68-71 .
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gram , “ Celebrity Time.” The manager madeavailable to them only
eight of 147 documents in the “ Celebrity Time ” program file and

deliberately did not bring to their attention any of the remaining

pertinent documents in his possession. The effect of the manager's

conduct in selecting and handing over for inspection the small number

of documents the investigators saw was to give them a distorted and

misleading view of the mannerof the operation of the program from
the standpoint of control and the time-brokerage implications and to

misinform them as to the arrangements with sponsors for the program

in actual practice. The examiner concluded * as follows:

Thus, the examiner concludes that the manager's action on the occasion

in question in not making available to investigators for inspection the

entire file of the 147 documents for “ Celebrity Time" constituted a serious

lack of candor by an executive employee of the licensee in connection with

an official Commission investigation.

5. As indicated by the findings, on January 22, 1964 , the Commis

sion issued to the licensee of WŇJR a notice of apparent liability for

forfeiture, charging in essence that a Commission investigation of

WNJR revealed the broadcast by the station for a period prior to

March 9, 1963, of a program " Celebrity Time” pursuant to time

brokerage contracts with an advertising agency, Celebrity Consultants,

and that copiesof the contracts with the time broker hadnot been filed

by the licensee with the Commission within 30 days of execution as

required by section 1.613 ( c ) of the rules. The licensee filed a response

and opposition to the noticeon March 16, 1964, contending in effect

that the arrangement for the “ Celebrity Time " program with the

agency did not involve a time brokerage contract. Moreover, the re

sponse stated that in July 1962, station WNJR required the agency

to enter into individual contracts with the station on behalf of each

sponsor ; that these contracts had been examined by the FCC staff when

it investigated this matter ; and that the contract itself showed that

the station had dealt with the agency as a regular advertising agency

which was paid a commission and, therefore, not as a time broker.

In footnote 5 to the response it was stated that the station considered its

earlier agreement with the agency terminated in July, 1962. The

examiner concluded as follows :

Unquestionably, however, the evidence developed in the hearing shows

( par. 84, of findings, supra ) that the factual representations set forth in the

sworn response and opposition to the Commission's notice of apparent

liability for forfeiture, signed by 0. Wayne Rollins as the licensee's president

and filed with the Commission on March 16, 1964, were largely inaccurate .

The examiner also concluded (par. 4 ) that the inclusion of erroneous

statements in the response as to when contracts with Celebrity Con

sultants had terminated involved negligence on the part of Rollins'

associates.

6. Moreover, it is also clearly established that on April 15, 1964,

* See conclusions of the Initial Decision , par . 3 .

See findings of the Initial Decision , pars . 77 , 82-84 .

. By aletter dated June 24 , 1964, the licensee withdrew its response and opposition and

alsosubmitted a check in payment of the forfeiture.

See conclusionsof the Initial Decision , par. 4 .

* See conclusions of the Initial Decision ,pars, 5-6.
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Commission investigators again visited station WNJR and asked to

look at the contracts for advertisingon the “Celebrity Time" program ,

concerning which documents there had been representations made in

the licensee's response of March 16, 1964. The WNJR station manager

thereupon produced for inspection some 147 documents as being

original contracts which had been executed between the station and

the advertising agency on behalf of various sponsors on the “ Celebrity

Time" program during the period from July 1962 to March 1963. Only

eight of these documents ( those on top of the pile and white in color)

were authentic and original contracts (WNJR Ex. 5, pp. 140–147 ) as

represented by the licensee in its response. The remainder ( 139 docu

ments on goldenrod - colored paper received in evidence as WNJR Ex.

5, pp. 1–139 ) were not the actual or original documents which had

been drawn up as contracts for advertising between WNJR and the

advertising agency, Celebrity Consultants (WNJR Ex. 6 , pp. 1-143 ).

Instead, these 139 documents were fabricated or false contracts which

had been prepared by a WNJR salesman at the direction of the station

manager. The examiner concluded as follows :

In sum , the evidence does require the conclusion, in response to issue 2,

supra , that : ( 1 ) the WNJR station manager falsely represented to the

Commission's staff that the 139 documents turned over to them on April

15, 1964, during an investigation of WNJR were the actual documents

received from Celebrity Consultants ; and ( 2 ) that the 139 documents were

falsified by a WNJR salesman , at the direction of the station manager, in

order to conceal the actual facts of the relationship which existed in the

period July 1962 to March 1963 between the applicant, its employees , and

Celebrity Consultants.

7. We adopt the foregoing conclusions of the hearing examinerand

further conclude that the manager's gross misconduct and fraud on

the Commission must be imputed to the licensee because of its failure

to exercise adequate control and supervision over the management

and operation of WNJR consistent with its responsibilities as a li

censee. Eleven Ten Broadcasting Corp. (KRLA ) ,32 FCC 706, 22 R.R.

699 ( 1962 ) , reconsideration denied 33 FCC 92, 22 R.R. 702n ( 1962 ) ,

affirmed sub nom . Immaculate Conception Church of Los Angeles,

et al. v. FCC, 116 U.S. App. D.C. 73, 320, F. 2d 795, 25 R.R. 2128a

( 1963) , cert. denied 375 U.S. 904 ( 1963 ) ; KWK Radio, Inc. , 34 FCC

1039 ( 1963 ), affirmed 119 U.S. App. D.C. 144 , 337 F. 2d 540 ( 1961 ) ,

cert. denied 380 U.S. 910 ( 1965 ).

8. The examiner found 10 that Wayne Rollins, president of Rollins,

Inc., and of the licensee corporation, relied upon Al Lanphear, vice

president in charge of radio, and Tim Crow, director of quality con

trol , to effectuate supervision and control of the operations of the

various Rollins radio stations, including WNJR. The findings and

conclusions demonstrate that Rollins, Crow and Lanphear, the so

called home office officials in Wilmington, Del . , failed to exercise ade

quate control and supervision over the operation of WNJR and the

Celebrity Time” program in particular. The stationmanager's lack

of candor and misrepresentations in dealing with Commission in

See conclusion of the Initial Decision , par. 6.

je See findings of Initial Decision , par. 140 ; conclusions, par . 24 .
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vestigators on March6, 1963, the misstatements of fact in the opposi

tion to the notice of forfeiture filed March 16, 1964, and the spurious

documents furnished to the Commission's investigators on April 15,

1964, all involved the so -called agency show , " Celebrity Time, " and

the contracts for the program . However, despite the fact that the

"Celebrity Time" program and the manner in which it was conducted

was brought to the attention of the Rollins home office on several

occasions, the home office officials at no time conducted a thorough or

meaningful investigation of the matter.

9. The findings 17 show, for example, that on September 26 and 27,

1962, Crow and Frank Minner, the Rollins controller, visited station

WNJR for the purpose of examining the operation of the station

from the standpoint of observing the broadcast of programs on the

air and of checking various records maintained at the station . On

the evening of September26 , they monitored WNJR programs, in

cluding the broadcast of “ Celebrity Time.” The next day Minner com

pared the September 26 program logs with station contract files and

noted that for some announcements on the agency shows the station

did not have individual contracts. Crow was told by Minner that there

were some documents missing from several agency shows ( Tr. 1715–

16 ) , but Crow did not look at any contracts or agency orders and did

not examine the “ Celebrity Time" contracts file. On his return to

Wilmington, Crow wrote Rollins a report which made clear that a

substantial number of clients were on the air without any contracts

to cover them and which also raised questions concerning the

" Celebrity Time" show (WNJR Ex. 44 ). Rollins discussed the matter

with Lanphear. Lanphear visited WNJR on October 10 and 11, 1962 ,

and questioned Mirelson as to whether he had the contracts for the

individual sponsors, and Mirelson's reply indicated to Lanphear that

he was obtaining them , but Lanphear did not examine any of the

contracts for the special agency shows, including “ Celebrity Time":

( Tr. 5741-2 ).

10. The findings 12 also show that in August 1963, the Commission

sent Norman King of Celebrity Consultants a letter (Br. Bur. Ex. 31 )

which made reference to a discussion by King with members of the

Commission's staffduring the week of July 21, 1963, concerning the

former “ Celebrity Time" program on station WNJR . A copy of the

letter was given by King to Mirelson, who in turn brought it tothe

attention of Crow at the home office soon after August 8, 1963. The

examiner found ( par. 74 ) that “Crow saw the letter but made no

inquiry of Mirelson at the time regarding the manner in which the

'Celebrity Time' program had been conducted or the other matters

raised in the letter to King." Lanphear also saw the Commission's

letter to King sometime in August 1963.

11. It is also noted that no investigation of the “ Celebrity Time"

program and contracts was made by the officials in the Rollins orga

nization in Wilmington before making the sworn representations to

the Commission in the response and opposition to the Commission's

11 See findings of the Initial Decision , pars. 56-48, 76 , 157 .
19 See findings of the Initial Decision , par . 74 .
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noticeof apparent liability of January 22, 1964. The findings 13 show

that Mirelson, the stationmanager, was never provided with a copy

of the notice and neither read the document nordiscussed it with any

one from the Rollins home office . He was not consulted as to whether

the licensee should oppose the forfeiture but was merely requested by

Crow to forward to him representative contracts pertaining to

" Celebrity Time." The findings (pars. 86–87) show that Mirelson was

not afforded an opportunity to read the response and opposition be

fore it was filed with the Commission on March 16 , 1964. Mr. Rollins

assumed that Lanphear would discuss the proposed opposition and the

charges in the notice of apparent liability with Mirelson since they

pertained to the operation of, and directly affected, station WNJR,

but henever inquired whether Lanphear had in fact done so . Further

more, he did not instruct anyone to go and look at all of the contracts

for “ Celebrity Time" at station WNJR because of his confidence in

Mirelson , 14 and because he had received from Crow three documents

which the latter characterized as typical contracts for “ Celebrity

Time. "

12. We believe that the examiner properly concluded (par. 29 )

as follows :

At no time, however, was there any reasonably careful inspection of the

" Celebrity Time ” documents file made by the home office to ascertain if

WNJR was obtaining contracts for “Celebrity Time ” in the form required

under the home office instructions. In September 1962, the quality control

director was shown some of the documents for the so -called agency shows

which the Rollins controller had found were “ not complete and accurate .”

There is no evidence to establish that such documents were part of the

“ Celebrity Time" file.15 In any event, if Crow had made a review of the

entire "Celebrity Time" file at that time, the variety of information in the

documents representing advertising obtained by the freelancers and the

pronounced difference in appearance between them and the eight contracts

in proper form obtained by the station manager from the Celebrity ('on

sultants agency head would immediately have signalled to him that the

home office instructions had not been followed. Certainly he could not have

failed to see , too, that the WNJR manager's signature did not appear on a

single contract form . So far as appears from the record , the Rollins' home

office did not examine the “ Celebrity Time" contracts file for any purpose

after September 1962.

13. It is obvious that a minimal degree of responsible supervision

either during the period the " Celebrity Time" program was broadcast

or following its termination could have avertedthe unconscionable

fraud which Mirelson perpetrated on the Commission on April 15,

1964, as well as the misrepresentations of fact in the licensee's opposi

tion to the Commission's notice of apparent liability filed March 16,
1964 .

14. WNJR contends that its license should be renewed because the

station manager's misconduct was committed without the knowledge

or approval of the Rollins' home office officials, the manager misled

12 See findings of the Initial Decision, pars . 81 , 85–87.

24 On Jan. 21. 1963 (approximately a month and one-half before termination of the

a Celebrity Time" program onMar. 9 , 1963), Mirelson hadstated in a letter to Crowthat

* We now have separate contracts with all clients " ( WNJR Ex . 49 , examiner's findings,

pars , 59 , 81 ) .

5 The examinerfound (par. 56 ) that "neither Minner nor Crow recalled at the hearing

Thether these deficiencies detected by Minner on Sept. 27 , 1962, related to 'Celebrity

Time.'
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both the licensee and the Commission, and his transgressions occurred

in spite of attempted controls in the operation of the station .

15. In denying an application for renewal of license in the KRLA

case , supra , we considered and rejected the licensee's contention that

lack of knowledge absolved it from responsibility for the fraudulent

conduct of its station manager. We said :

Inherent in such contention , however, is the view that a licensee who

delegates to persons it deems responsible, authority to operate and manage

a station cannot be held responsible for their activities if it is unaware of

them. This is, of course, a completely untenable view. Retention of effective

control by a licensee of the station's management and operation is a funda

mental obligation of the licensee, and a licensee's lack of familiarity with

station operation and management may reflect an indifference tantamount

to lack of control. ( Citing Mile High Stations, Inc. ( KIMN ) , 20 R.R. 345

( 1960 ) ) .

16. In the instant case , the examiner concluded ( par. 32 ) that the

licensee did not exercise adequate control or supervision over the

operation of WNJR in a manner consistent with the licensee's respon

sibility during the most recent license renewal period ( 1961-64). We
adopt this conclusion because it is supported by the record evidence

and the examiner's findings of fact.We do not share or accept the

examiner's view (par. 42) that the licensee's deficiency on this score

was not characterized by lack of interest in or lack of concern for, the
proper conduct of the station's affairs.

17. The examiner's findings and conclusions clearly show that the

principals of the licensee failed to exercise minimal, let alone a reason

able degree of care in determining the status of the “ Celebrity Time"

contracts file and the manner in which the program was conducted.

It is evident that the station manager was able to conduct the “Celeb

rity Time" program in the haphazard manner shown by this record

because of the detachment and indifference of the Rollins' home

office officials.

18. The record and the examiner's findings and conclusions 16 show

that the control measures utilized by the home office in Wilmington

consisted of periodic monitoring (22monitors between February 1961

and October 1964) of WNJR broadcasts by a person not employed

within the Rollins organization, and comparison by Crow of the data

com with the program logs. In addition to these monitors, the

record shows that between September 1962 and December 1964, Crow

personally conducted only three operations audits of WNJR, involv

ing taping of programing, examination of logs and contracts files.

Lanphear, the operational head for radio stations, made only periodic

visits to confer with the WNJR station manager. Wayne Rollins

occasionally called the WNJR manager on some particular matter of

concern to him .

19. The examiner himself concluded (par. 28) that the above -de

scribed control and supervisory activities of those in the Rollins home

office did not suffice to prevent serious violations of Commission's

Rules and Rollins' policies as well as misconduct by station employees

which reflect adversely upon the renewal applicant.

16 See conclusion of the Initial Decision , par. 26 .
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20. We agree with the examiner's following statement in his con

clusions (par. 32) :

It is not enough that a licensee should issue instructions, detect infractions,

make occasional visits, and engage in endless correctional correspondence

with its station manager. The licensee of a broadcast station has the para

mount obligation to apply effective measures to forestall violations and , in

those instances where they nevertheless do happen despite reasonable

preventive measures, to take additional steps as required to assure against

any recurrences. This obligation the licensee herein obviously failed to dis

charge. In this connection, the examiner is constrained to point out that

the evening hours period of operation at station WNJR received not alone

from the station manager but also from the principals of the licensee far

less direct supervision than was required in order to maintain proper control.

21. WNJR contends that the Rollins home office, through its regular

control procedures, would have discovered the true facts concerning

" Celebrity Time” and its contracts before the Commission investiga

tion if the manager had not withheld this information from the home

office. This contention is not supported by the record. As shown above,

the home office was on notice as early as September 1962, that not all

contracts for the agency shows were in the files, it was on notice that

the logging procedures for the " Celebrity Time” program were not

being followed, and it was on notice that other questions concerning

the manner of operation of the “ Celebrity Time” program had been

raised , but, as stated by the examiner, "at no time, was there any

reasonably careful inspection of the 'Celebrity Time documents file

made by the home office . "

22. WNJR also contends that the KRLA and the KWK cases,

supra, are not applicable here because those cases are based on li

censee indifference to control of station operation, whereas in this case

there was no such indifference on the part of the licensee. In the

KRLA case we said that a licensee's lack of familiarity with station

operation and managementmay reflect an indifference tantamount

to lack of control. In the KWK case we said 17 that because of the

licensee's " detachment, if not indifference " to the details of the treas

ure hunts involved, it was evident thatthe station manager was able

to move unrestrained in his fraudulent hiding of the treasures. We

believe that the record in this case clearly shows that it was the licens

ee's detachment and indifference and its failure to exercise adequate

control and supervision over the operation of the station that permitted

the station manager to perpetrate a gross and willful fraud on the

Commission during the course of an official investigation.

23. The cases cited by WNJR, Mark Twain Broadcasting Co., 21

R.R. 238 (1960 ) , and Washington Broadcasting Co. (WOL), 8 R.R.

2d 1267 ( 1966 ), are inapposite to this proceeding. In the Mark Twain

case , which involved an application for renewal of license, the ex

aminer concluded that there was no intent to deceive the Commission,

and that the discrepancies in the transmitter logs filed with the Com

mission were of an engineering nature and not readily discernible by

the principal officer and stockholder who had only limited technical
knowledge. No exceptions were filed in that case and the Broadcast

Bureau filed a statement in support of the Initial Decision . The Com

12 34 FCC 1039, at 1042.
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mission, by order, made the Initial Decision effective immediately

( 29 FCC 1313 ( 1960 ) ) . In the WOL case, which involved an assign

ment of license, the proposed assignee filed with the Commission as

part of its application a program survey containing falsehoods of an

employee that a certain person had been interviewed in connection

with the survey . The examiner concluded that the misrepresentation

made to the Commission through the employee did not attach to the

principals of the assignee, because the latter were not negligent con

cerning the conduct of the employee and “took immediate steps to

investigate all the facts surrounding the matter" as soon as a question

was raised ( 8 R.R. 2d 1267 at 1291) . In the instant case , the licensee

was repeatedly on notice but made no meaningful investigation to
determine the facts.

24. In evaluating the responsibility of the licensee for the actions

of its manager, the examiner stated in paragraph 34 of his conclusion

that while the licensee here cannot avoid responsibility for the mis

conduct of its station manager in dealing with the Commission.

Nevertheless, in making a judgment as to the licensee's qualifications

to retain the status of a licensee, it is important to bear in mind that

the WNJR manager was not a 'principal of the licensee .” The Broad

cast Bureau contends that Mirelson, the station manager, should be

considered a principal of the licensee ratherthan a mere employee.

We note that in reaching his conclusion that Mirelson wasnot a " prin

cipal”of the licensee, the examiner found that his stock ownership

in Rollins, Inc. , the parent corporation of the licensee, never exceeded

5,100 shares ( less than two- tenths of 1 percent of the totalownership ) ;

that he was never an officer or director ofthe licensee corporation or

of Rollins, Inc .; and that whatever policy functions ho exercised

as manager had in effect been delegated to him by the Rollins home

office in Wilmington. We also note that the examiner found Crow

to be a principal, although he was neither an officer nor director and

owned less than 2,500 shares in Rollins, Inc. ( less than one -tenth of

1 percent ownership interest ).

25. We believe that there are compelling facts of record which

indicate that the station manager, in effect, was a principal of the

licensee and not a mere employee. The record clearly establishes that

Mirelson was the general manager of station WNJR and as such was

the individual charged with full responsibility for directing the day

to -day operation of the station. He had a compensation arrangement

whereby, in addition to salary, he shared on a graduated basis in

the net profit of WNJR. He owned stock in Rollins, Inc., the parent

of the licensee , and his stock holdings exceeded that of Crow and

Lanphear who were found to be principals.18 Even after the Rollins

home office became fully aware ofhis gross fraud on the Commission,

he nevertheless continued in his same capacity and under the same

financial arrangements for over 7 months, at which time he was made

regional sales manager of WNJR, the position he now holds. We

believe that these facts are fully consistent with the conclusion that

18 During oral argument counsel for the Broadcast Bureau and counsel for WXJR made

reference to Mirelson's stock ownership as being worth a third ofamillion dollars ( Tr. 6828

and 6832 ). We do not . bowever, accept this valuation as an established fact of record, and,

therefore, give it no weight.
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Mirelson was a principal and not a mere employee. We have held

that the fact that a station manager is not an officer or director of a

licensee is irrevelant in determining the licensee's responsibility for

his conduct. See Eastern Broadcasting Corp., 8 FCC 2d 611 ( 1967 ).

We do not base our decision on a determination that Mirelson isa

principal of the licensee. We hold that the licensee must be held

responsible for the gross misconduct of its station manager under

the circumstances shown in this case where it has been clearly es

tablished that the licensee failed to exercise adequate control and

supervision over the operation of the station consistent with its

licensee responsibilities.

26. In addition to the foregoing misrepresentations and fraud prac

ticed on the Commission, there are other examples of what occurred

as a result of the licensee's failure to exercise an effective sense of

responsibility for station operation and management.19 Theexaminer

found ( par. 137) that as early as December 1961 , the Rollins' home

office became aware, through an examination of the WNJR program

logs by Crow , that the log had not been maintained for over one -half

hour during the period the “Celebrity Time" program was broadcast

on November 30, 1961. The examiner further found and concluded

( pars. 17 and 28) that during the succeeding 9 -month period between

January 1 and September 25, 1962, there were 64 days (or 28 percent

of the time ) when the program log during the “ Celebrity Time” pro

gram was not maintained. Moreover, during this same period, there

were numerous instances when no elapsed time for commercial an

nouncements on “Celebrity Time” was shown but only the beginning

thereof. This particular logging violation was committed on 103 of

the “Celebrity Time" programs. Furthermore, between January 1962

and March 1963, there were many occasions when a contemporaneous

program log forthe “Celebrity Time" program was not maintained.

27. We also rest our denialofthe renewal applicationon the licens

ee's lack of licensee responsibility as evidenced by its inattention to

the station and the operation thereof in violation of sections 73.111

and 73.112 of our rules concerning proper maintenance of program

logs ( issue No. 4 ) . The examiner concluded ( par. 16 ) that during the

license period under consideration , the Rollins' home oflice was repeat

edlymade aware that accurate program logs were not beingmaintained

by WNJR . The examiner concluded in this regard that his findings

demonstrate numerous instances where the lengths of commercials

were incorrectly reported in the WNJR program logs; instances where

commercial announcements were not logged ; instances where an

nouncements were logged at times other than the actual times of broad

cast ; and instances ( two) where the logs contained a forged signature

1 The examiner concluded ( par. 31 ), that the listening public was not assured ofa

desirable broadcast service from several aspects of the manner of operation of WNJR in

the period under consideration. The examiner concluded, in part, as follows :

" Finally, the nadir in programing service emanating from WNJR appears to have been

reached when the identical half-hour program was broadcast five evenings in the same

week . It is questionable whether the service provided by the station was much better when

3-hour programs broadcast on Wednesday and Thursday were again repeated on tape on

Priday and Saturday of the same week. Moreover, despite an understanding between the

station manager and the announcer on the program not to repeat such programmore than

one time, a particular 3 -hour programwas not only rebroadcast on Nov. 25, 1964 , but also
repeated on Nov. 26 and 28 , and Dec. 1."
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in the operator's column.The examiner further concluded ( par. 16 )

that “ the aforementioned logging infractions were committed between

August 1961 and December 1964 and require the conclusion that the

licensee repeatedly failed to comply with the provisions of section

73.111 20 and 73.112 of the rules dueto the failure of WNJR properly

to maintain program logs." The examiner also concluded ( par. 17 )

that the logging deficiencies which occurred in the “ Celebrity Time"

program " constituted further violations of sections 73.111 and 73.112

of the rules."

28. In addition to the foregoing, the examiner also concluded ( par.

15 ) in response to issue No. 5, that " the licensee entered into five time

brokerage contracts between May 1963 and March 1964, ” and that

“ the licensee wilfully and repeatedly violated section 1.613 ( c ) 21 of the

rules by failing to file each of these contracts with the Commission

within 30 days of its execution."

29. The examiner concluded ( pars. 20, 21 and 22 ) that no violation

of section 317 ( a ) ( 1 ) of the Communications Act and section 73.119 ( a )

and ( b ) of the rules occurred by reason of WNJR's failure to broadcast

sponsorship identification announcements in the case of those free

lancers who appeared on “Celebrity Time” and made payments in

directly to the station for program time, and in the case of those time

brokers who made payments to WNJR for program time out of their

own pockets when they did not receive sufficient revenue from sponsors.

The examiner was of the view that the payments made by the free

lancers in connection with their appearance on “ Celebrity Time” was

not made for the broadcast of “matter" within the sponsorship identi

fication provisions of the act and the rules since, at most, they were

interested in obtaining personal exposure on the air. The examiner also

concluded that in the case of Joe Craine, one of the parties to a time

brokerage arrangement with WNJR, no sponsorship identification

announcement was required because the only “ beneħt” he derived

from his broadcast was his exposure as an announcer.

30. The Broadcast Bureau hasexcepted to the examiner's above con

clusions as an erroneous interpretation of the law and contends that

it should be concluded that an individual or agency purchasing broad

cast time under the circumstances shown must be announced as a spon

sor pursuant to section 317 ( a ) ( 1 ) of the act.22 We agree with the

Bureau and, therefore, do not adopt the examiner'sconclusions in para

graphs 20, 21 , and 22. Section 317 (a) ( 1 ) of the act provides that all

matter broadcast by any radio station for which any money, service,

or other valuable consideration is directly or indirectly paid the sta

tion so broadcasting, by any person , shall , at the time the same is so

broadcast, be announced as paid for by such person . Section 73.119 of

the rules implementsthis statutory provision. The language of the act

is clear and includes " all matter" broadcast for which payment is made

to the station. The " benefit " derived by the purchaser ofthe broadcast

time is not the determinative factor as to whether an announcement

20 The referencein par . 16of the conclusions to sec . 73.113 of the rules is an obvious
typographical error, and this reference should read sec, 73.111.

The reference in par. 15 of the conclusions to sec. 1.316 (c) of the rules is a typographical
error, and thisreference to the rules should read sec. 1.613 ( c ) .

22 47 U.S.C. sec . 317 ( a ) ( 1 ) .
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should be made. In the Matter of the Liability ofUnited Broadcasting

Co. of New York, Inc., 4 R.R. 2d 167 (1965 ) , the Commission held that

where a time-broker arrangement was contemplated, but the purchaser

of the time never sold it and during the broadcast period involved, the

time was the exclusive property of thepurchaser , an appropriate an
nouncement was required by section 317 of the act and rule 73.119 .

31. WNJR contends that the questions raised by the Bureau con

cerning sponsorship identification appear to be ones of novel impres

sion which, it feels, have been correctly decided by the examiner, but

that if the Commission shouldhold the examiner in error, the rulings

should be given prospective effect only and not applied retroactively.

We believe that the language of the act is clear and that thequestions

raised are not novel. Although we find that WNJR failed to make

proper sponsorship identifications, we reach our ultimate determina

tion in thiscase without reliance on these violations of the act and the

Commisson's rules.

32. As we have indicated above, the Commission must insist upon the

effective exercise by the licensee of actual control over station operation

and management, and it is only by holding the licensee accountable for

the operation and management of the station that there can be any

assurance that the operation and management will be responsible. The

degree of responsibility imposed and the standard of conduct required

are the same for all licensees, irrespective of their form or the relative

size of their operations. (See Prattville Broadcasting Company, 4

FCC 2d 555 ( 1966 ), citing KWK Radio, Inc., supra, and Eleven Ten

Broadcasting Corp., supra .) A multiple station owner, or an absentee
owner, is subject to the same degree of responsibility for adequate

supervision and control over station operation as a local station owner

who is integrated in ownership and management. To hold otherwise

would result in giving an added benefit to absentee ownership as com

pared to local ownership .

33. It appearsthat in reaching his conclusion ( par. 43) that a re

newal of license for a period of1 year would be appropriate, the ex

aminer may have been influenced by the fact that the licensee has now

taken certain corrective measures to forestall the recurrence of the

filing violations as well as the misrepresentations to the Commission

and has acted “ to clear the Augean stable at Newark.” However, a

renewal applicant must be judged even more on the basis of its past

than on its promises for the future. We must look to that record in

determining whether the applicant herein has reflected the necessary

qualificationstocontinue to be a licensee. Viewing that record in a light

most favorable to the applicant, we are compelled to conclude that it

has not reflected the necessary qualifications to continue to be the li

censee of station WNJR .

31. The facts as found in this case are irreconcilable with a public
interest finding. We have carefully examined the entire record in this

proceeding, and we are unable to find any mitigating circumstances

which would justify a grant of a renewal of license even for a period

of 1 year. While nonrenewal of the license is a severe sanction, we

have reached this decision only after a thorough consideration of the

entire fact situation . See FOČ v. WOKO, Inc., 329 U.S. 223 ( 1946) .
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35. Accordingly, It is ordered, That the above-captioned applica

tion (BR - 174) of Continental Broadcasting, Inc., for renewal of li

cense of Station WNJR , Newark, N.J., 18 denied ; and

36. It is further ordered, That in order to enable Continental Broad

casting, Inc., to wind up its affairs, It is authorized to operate station

WNJR until 12 midnight December 31 , 1968.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

APPENDIX

RULINGS ON BROADCAST BUREAU'S EXCEPTIONS TO INITIAL DECISION

Exception No. Ruling

1 , 5_ Granted to the extent indicated in the decision and de

nied in all other respects as being unnecessary for the

purposes of the decision .

2---- Granted as indicated in par. 9 of the decision ,

3 , 6.. Denied as being unnecessary for the purposes of the

decision .

4_ Granted as indicated in par. 11 of the decision.

7-9- Granted as indicated in pars. 30-32 of the decision .

10_ Granted as indicated in pars. 8 and 13 of the decision .

11-17 Granted as indicated in the decision.

DISSENTING STATEMENT OF CHAIRMAN ROSEL H. HYDE

I believe there should be a substantial penalty but that denial of
license and deletion of the station is not warranted.
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FCC 67D-26

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

CONTINENTAL BROADCASTING, INC., NEWARK , Docket No. 16050

N.J.

File No. BR-174
For Renewal of License of Station WNJR ,

Newark , N.J.

APPEARANCES

Paul Dobin and MartinJ. Gaynes, Esqs., on behalf ofContinental

Broadcasting, Inc.; and Joseph Stirmer and James K.Edmundson,

Jr. , Esqs., on behalf of the Chief, Broadcast Bureau, Federal Com
munications Commission .

INITIAL DECISION OF HEARING EXAMINER ISADORE A. HONIG

( Issued June 21, 1967 )

PRELIMINARY STATEMENT

1. Continental Broadcasting, Inc. (Continental) seeks the renewal

of its license for station WNJR , Newark , N.J., in this proceeding. By

an order of the Commission ( FCC 65–514 ) released June 10 , 1965,

Continental's license renewal application for WNJR filed March 13,

1963, was designated for hearing following a field inquiry by the

Commission's staff into the operations of this station which , accord

ing to the designation order, raised a number of serious questions

bearingupon whether Continental possesses the requisite qualifications

to remain the licensee of WNJR. The following issues were specified

for the hearing :

1. To determine whether in its written response to the Com

mission's notice of apparent liability or in its oral statements to

the Commission's staff the applicant misrepresented facts to the

Commission and / or was lacking in candor ;

2. To determine whether the applicant falsely represented to the

Commission or its staff that the 139 " contracts" submitted to the

Commission's staff during the course of an investigation ofWNJR

were, in fact, the actual documents which theapplicant allegedly

required Celebrity Consultants to file with WNJR on behalf of

1 A notice of apparent liability for forfeiture in the amount of $1,000, based on allegation

of failure to file copies of a time brokerage contract with the Commission within 30 days

of execution thereof in violation of sec. 1.613 ( c ) of the rules, was transmitted to the licensee

of station WNJR on Jan. 22 , 1964. The licensee filed a response and opposition to the notice

on Mar.16, 1964. By a letter dated June 24, 1964 , Continental withdrew its response and

oppositionand also submitted a check in full paymentofthe forfeiture.

15 F.C.C. 2d
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each sponsor who advertised during “ Celebrity Time” ; or whether

such " contracts " were falsified in order to conceal or misrepresent

the actual facts with respect to the relationship which existed dur

ing the period of the latest renewal and up to the present, between

the applicant, its employees and Celebrity Consultants.

3. To determine whether the principals of the applicant have

exercised adequate control or supervision over the operation of

WNJR in a manner consistent with the applicant's responsibility

during the period of the applicant's mostrecent license renewal

and up tothe present;?

4. To determine whether the applicant operated its station

contrary to and /or inconsistent with the provisions of section

317 ( a ) ( 1 ) and (c ) of the Communications Act and sections

73.111, 73.112, and 73.119 of the Commission's rules;

5. To determine whether the applicant failed to file certain
agreements regarding the sale of time periods to time brokers in

violation of section 1.613 ( c ) of the Commission's rules;

6. To determine whether, in light of the evidence adduced under

the foregoing issues, the applicant has reflected the necessary

qualifications to continue to be the licensee of station WNJR ;

7. To determine whether a grant of the above-captioned ap

plication would serve the public interest, convenience, and

necessity.

The Commission's designation order provided that, upon request, the

Broadcast Bureau should furnish Continental with abill of particu

lars setting forth the basis for these issues. On July 20, 1965 , counsel

for the applicant filed a request specifying the information desired

from the Bureau with reference to the issues numbered 1 through

5 above. The Bureau supplied the bill of particulars on August 25,

1965. Thereafter Continental submitted to the Bureau on September 1,

1965, a request to make bill of particulars more definite and certain .

The Bureau's reply to this further request for information was fur

nished on September 17, 1965 .

2. The applicant complied with the requirements of section 311 ( a )

( 2 ) of the CommunicationsAct and section 1.594 of the Commission's

regulations by publishing the prescribed notice of designation of its

renewal application for hearing in the Newark Evening News on

June 24,25, 29 and 30, 1965, andbroadcastingsuch notice on June21,

22, 23 and 24, about 9 a.m., over station WNJR, and by transmitting

notification thereafter to the Commission of these accomplishments .

No resident of the Newark area or the New York metropolitan area

nor any other member of the general public not called as a witness

by the parties sought to present evidence in this proceeding.

3. Prehearing conferences were held in Washington, D.C., on July

28 and September 10, 1965. Next there was released on September 13,

1965, a Memorandum Opinion and Order of the hearing examiner

( FCC 65M - 1173) wherein a motion to clarify issues filed August 12,

2 The license for station WNJR was last renewed on Feb. 8, 1961 .

3 The examiner ruled at the prehearing conferenceofSept. 10, 1965, that the applicant

hadcomplied with the local notice and notification provisions of the act and sec .1.594

( Tr . 6s) .
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1965, by Continental was granted to the extent that it requested the

issues be construed to authorize the alternative sanction of a short

term renewal of license ( i.e., for less than 3 years ) and was denied

insofar as it requested these issues also be construed to authorize im

position of an alternative sanction of monetary forfeiture under sec

tion 503 ( b ) of the Communications Act. In ruling that the issues did

not empower him to impose a monetary forfeiture in this proceeding,

the examiner also denied a request of Continental that the question of

authorization to impose the alternative sanction of monetary forfeit

ure be certified by him to the Commission's Review Board for modi

fication of the issues.

4. The hearing commenced on October 8, 1965, in Washington,

D.C., at which place also the second hearing session was held onNo

vember 24, 1965. This phase of the hearing was concerned with the

identification and introduction of stipulations and certain applicant's

exhibits, with no oral testimony being heard. Hearing sessions for

the introduction of evidence through witnesses as well as documen

tary sources were then held in Newark, N.J., between November 30

and December 17, 1965, with an adjournment taken on the last

mentioned date subject to resumption of the hearing pursuantto fur

therorder ofthe examiner. Following a hearing conference held in

Washington, D.C., on January 13, 1966, the hearing was reconvened

there onFebruary 14 , 1966, by direction of the examiner for com

pletion of the applicant's direct case,* and hearing sessions were there

after held in Washington on various dates between February 14 and

March 16, 1966. Further hearing sessions were held in Washington

on April 12 to receive evidential stipulations and on May 3, 4, and 5

for the introduction of additional evidence by the Broadcast Bureau.

Upon petition filed by the Bureau, a hearing session was held in

Newark, N.J., on May 18, 1966, for presentation of further rebuttal

evidence by the Bureau, and thereafter the concluding hearing ses

sion was held in Washington, D.C., on June 15, 1966 , on which date

also the record was closed. By order of the hearing examiner issued

September 6, 1966, the record was reopened to incorporate rulings

of the examiner on certain exhibits not shown by the transcript of

hearing, and the record was again closed in the same order.5 The parties

filed proposed findings and conclusions by October 14, 1966 , and each

filed replies by November 4, 1966 .

FINDINGS OF FACT

Rollins, Inc.

5. Rollins, Inc. , is a public corporation with its stock listed on the

American Stock Exchange. As of July 31, 1966, shares issued and out

standing totalled 3,117,783. The Rollins family held 2,098,135 shares,

representing 67.238 percent of the corporate voting stock (ownership

* By an Order (FCC 65R -53), released Feb. 8 , 1966 , the Review Board denied an ap
peal, filed Jan. 20, 1966, by the Broadcast Bureau, from the hearing examiner's order

(FCC 66M - 103 ) removing, on his own motion, the place of hearingfrom Newark, N.J., to
Washington ,D.C. for resumptionofhearing on Feb. 14, 1966 .

* Corrections to the transcript were made by an order of the examiner ( FCC 66M - 1428,

released Oct. 24 , 1966 ) pursuant to a joint correction motion filed by counsel for the parties

on Oct. 17, 1966.
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form 323, filed Sept. 23, 1966, Ex. B) ( official notice taken ). O. Wayne

Rollins, president and chairman of the board, has held 48–49 percent

of the voting stock since 1960 and together with his family has effective

control of the corporation.

6. The officers and directors of Rollins, Inc. , are as follows ( form 323,

supra ) :

O. Wayne Rollins, president-director.

HenryB. Tippie, executive vice president -- finance , treasurer .

R. Randall Rollins, executive vice president Media , assistant

secretary.

Earl F. Geiger, executive vice president — Orkin .

Madalyn Copley, executive vice president, secretary.

AlbertR. Lanphear, executive vice president - radio.*

Frank H. Minner, Jr., assistant treasurer.

John W. Rollins, director.

Jarvis J. Slade, director .

7. The Rollins home office is in Wilmington, Del . Through direct

ownership or control of wholly owned subsidiaries, Rollins, Inc.,
operates the following broadcast facilities ( Tr. 4505-06 , form 323 ,

supra , Ex. A) :

AM ( 7 ) TV ( 3 )

WAMS, Wilmington , Del. WCHS - TV, Charleston, W. Va.

WBEE, Harvey, Ill. WEAR-TV, Pensacola , Fla.

WCHS, Charleston , W. Va. WPTV - TV, North Pole, N.Y.

WGEE , Indianapolis, Ind.

W'NJR , Newark, N.J.
FM ( 2 )

WRAP, Norfolk , Va. WGEE, Indianapolis, Ind.

KDAY, Santa Monica, Calif. Permittee, Charleston , W. Va.

Continental Broadcasting, Inc.

8. Station WNJR was purchased by Rollins Broadcasting,Inc. (now

Rollins, Inc.), from the Evening News Publishing Co. in October

1953 (official notice taken ) . The license was thereafter assigned to

Continental Broadcasting, Inc. , a wholly owned subsidiary . Conti

nental's stock is voted 100 percent by 0. Wayne Rollins ( form 323,

supra ) . WNJRprograming is directed toward the Negro audience in

the New York -New Jersey metropolitan area.

9. From the beginning of the WNJR renewal period in February

1961 through the date of designation (June 10, 1965 ) the officers and

lirectors of Continental were as follows ( official notice taken ) : 6

0. WayneRollins, president-treasurer -director.

Henry B. Tippie, vice president -director.

Madalyn Copley, vice president -secretary.

Albert R.Lanphear, vice president.

John W. Rollins, director .

* By letter dated Sept. 21, 1966 , Rollins informed the Commission that at the annual

meeting held on Aug. 23 , 1966. Lanphear was not reelected and that no replacement was
elected to the office formerly held by him .

6 As of Sept. 21, 1965, R.Randall Rollins ( son of0. Wayne Rollins ) was elected executive

vice president-treasurer, and James Roddy was elected vice president-outdoor. Otherwise

the structure of the applicant remained the same as above ( form323, filed Oct, 25 , 1965).
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Rollins' chain of authority

10. During the period pertinent to the issues in this proceeding,

i.e., February 1961-June 1965, the high -level executive positions within

the Rollins organization remained relatively constant. O.Wayne Rol

lins (Wayne Rollins ) was the chief executive officer and, as such ,

devoted 90 percent of his time to general station affairs until Decem

ber 1964. At that point, he began to devote less time to broadcasting,

and the duties and functions which he formerly performed with

respect to the broadcasting operations were assumed by his son ,

R. Randall Rollins ( Randall Rollins).

11. Albert R. Lanphear, vice president in charge of radio, was

operational headof the Rollins' AM stations from 1960. He was re

sponsible for radio sales, programing, labor negotiations, engineering,

acquisitions and modifications . He reported directly to Wayne Rollins

from 1960 to 1965. Lanphear was personally hired by Wayne Rollins

to manage station WNJR when it was acquired in 1953. As of April 30,

1966, Lanphear owned 1,950 shares of Rollins, Inc. ( form 323, filed

May 19, 1966 ) .

12. Prior to June 1961 , Howard Tim Crow was director of public

relations for Rollins. In June 1961 , Wayne Rollins createdthe quality

control and program development department and appointed Crow

as director because he deemed him best qualified for the position.

Crow's function is to supervise program content and to insure con

formance with Commission rules and company policy . He is inde

pendent of any supervision by Lanphear, having formerly reported

directly to Wayne Rollins and now to Randall Rollins. Since August

1962 Crow has held between 50 and 2,400 shares of Rollins, Inc.; at

the time of hearing he held 2,100 shares.

13. Leonard Mirelson was general manager of WNJR from 1960

until mid-December 1964. He was completely in charge of the day -to

day operations of the station . As such, Mirelson was responsible for

programing the station, supervising sales, obtaining revenue, and

making collections. Mirelson was personally hired as an account exec

utive by Lanphear in 1954 when the latter was general manager of

WXJR. Upon the recommendation of Lanphear, Rollins promoted

Mirelson to general manager in the fall of 1960. When he was the

general manager of WNJR, Mirelson reported directly to Lanphear.

While employed as station manager, Mirelson held between 800-5,100

shares of Rollins, Inc.; at the time of hearing, he held approximately

5,800 shares. In December 1964 Mirelson was relieved of his duties

as the general manager of station WNJR and was installed as the

regional sales manager of WNJR.

The “ Celebrity Time” program

14. The first two issues set forth above ( preliminary statement,

par. 1) concern questions of misrepresentations by the applicant to

the Commission, lack of candor on applicant's part, andalso falsifica

tion of documents submitted to the Commission's staff. Both of these

issues revolve around a program called “Celebrity Time” which was

presented on station WNJR from the fall of 1957 until March 1963

during the time period running from 11 p.m. to 12 midnight, Monday

15 F.C.C. 2d



138 Federal Communications Commission Reports

through Saturday. The genesis and subsequent history of this program
are discussed below .

15. Since 1957,Mr.Norman King who resides in Manhattan, N.Y.,

has been involved in the broadcasting industry asa public relations

consultant and the head of an advertising agency. He is the president

of Celebrity Consultants Ltd., a New York corporation , which com

pany operates as an advertising agencytoplace advertising on radio
and television stations for a number of advertisers, creates copy for

them , and does sales promotion and publicity work for these clients.
The record evidence warrants the inference that the corporate entity

known as Celebrity Consultants is the alter ego of Mr. King in

practical operation (Tr. 866-867 ).

16. Sometime in 1957, Norman King approached Leonard Mirelson,

then employed as a salesman with station WNJR, concerning the pos

sibility of producing, and placing advertising in , a program to be

broadcast over that station. King had beeninvolved through his

agency in the production and broadcast of a program over station

WAAT under the title of “Celebrity Time" , or some similar name,

on weekday evenings from 11 o'clock to 12 midnight. King informed

Mirelson that the program in question would be going off the WAAT

schedule, and it is clear from the record that King was seeking to have

this show continued on the air as part of the WNŠR schedule. Mirelson

then discussed King's proposal with Al Lanphear who at the time

was managing station WNJR, and with Lanphear's approval ac

cepted the program . Agreement was reached between King and Mirel

son for the broadcast of the “ Celebrity Time” program over station

WNJR each evening except Sunday from 11 o'clock until midnight."

17. The original arrangement between Celebrity Consultants Ltd.

and station WNJR for the broadcast of "Celebrity Time” is not evi

denced by any document in the record . King's testimony ( Tr. 876 )

points to the likelihood that there was some form of written contract

drawn up for this program in 1957, but its terms are presently as

certainable only from the testimony of the negotiators thereof and by

reference to written contracts for the same program drawn up in

later years. The financial arrangement agreed upon with respect to

the broadcast of the “ Celebrity Time” program was that the station

would receive from King's agency a weekly gross revenue of $ 300,

commissionable to the agency at 15 percent, or the net payment of

$255 after deduction by the agency of its commission . Under its

agreement with WNJR , King's agency obtained the right to place

advertising announcements for various clients within each nightly

1 -hour broadcast period . Originally King planned that 5 -second an

nouncements would be aired in accordance with a sales approach he
called impact advertising. No maximum amount of time within each

King considered this late evening hour in the broadcast schedule of the radio station

to be"marginal air time" for advertising purposes as differentiated from the more desirable

" station prime time" ( Tr. 900 ).

* King confirmed that the written agreement covering " Celebrity Time" dated Dec.29.
1961 (WNJR Ex. 3 ) , carried forward the terms of his earlyarrangement with W XJR

( Tr . 880 ).WNJR exhibit 3 extended for a year the termsof aprior written agreement
(WNJR Ex . 2 ) dated Dec. 30 , 1960.

As King explained the financial arrangement at one point ( Tr . 870 ) : " * • . I bought
the timeand it was $300 agency gross, $255 net."
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1 -hour program to be allotted to the agency for the broadcast of com

mercial announcements of its clients was spelled out although King

believed , according to his testimony (Tr. 936) , that the airing of an

excessive numberof spot announcements through the agency would

have resulted in WNJR's calling a halt to the practice. According

to King, the agency never reached a saturation point to require his

being told by the station that “the complement of time” permitted the

agency under the agreement had been used up. He believed in this

connection that a radio station operates under some time limitation on

the commercial content aired within a 15 -minute broadcast segment.

The station reserved the right under the 1957 arrangement with

King's agency to broadcast commercial announcements of its own

sponsors within the "Celebrity Time" hour. King was not instructed

by WNJR as to what amount he could charge for commercial an

nouncementsplaced through his agency nor was he required by the

station to follow its rate card in determining the amounts charged to

the agency clients for spots although he used the rate card “ as abasis

for creating his sales approach.510 Under the arrangement with

WNJR , King's agency was obligated to remit to the station the fixed

sum of $ 255 for each week the "Celebrity Time" program was broad

cast irrespective of the extent of the sponsorship obtained by the

agency." Mirelson, as the station's salesman on the account,received a

commission based on this figure. It was anticipated by Mr.Lanphear,

WNJR'smanager,that thegrossrevenue for advertising which would

be placed on “Celebrity Time" by King's agency would not exceed

$ 300 per week (Tr. 5526) .

18.King was the “ packager and producer ” of the " Celebrity Time"

show --hecreated the idea and the approach for the broadcast of this

program over station WNJR . In his own words, he " put it all together."

As more particularized in King's testimony, his activities in this re

gard included respresenting the advertising agency and obtaining the
sponsors for the program, purchasing thetime for the production of,

and signing the contracts with WNJR for, “ Celebrity Time," and

hiring the announcer and on -the-air producer, one Bill Carlton , King

oftenwrote commercial continuity for the show on behalf of his clients.

19. Asnoted above, Bill Carlton, a " freelance announcer" ( i.e. , not

employed asa staff member ofstation WNJR ) was hired and paid by

King to produce the show , which meant taking care of the day -to -day

details of putting a program on the air, and also to act as the announcer

on the program . King would occasionally listen to the show but in

general did not concern himself with the entertainment content for

which Bill Carlton was made fully responsible. He often conferred

with Carlton about the program , mainly aboutthe “ economics” of the

16 King declined to answer the question put by the examiner as to whether he adhered

strictly to the rate card (Tr. 933 ) but indicated previously ( Tr. 932 ) that he performed

**many services for these clients besides giving them ait time," for which he charged. In

this connection he stated too ( Tr. 933 ) : " Well, I performed many services as part of the

single operation - the broadcast of the spot on the air may well have included merchandizing

in the store, the creation of the air copy, some publicity, some sales promotions, depending

on the individual client and the situation andtime of the year ." As shown by the evidence,

King also hired and paid an individual for several years to act as producer and announcer on

* Celebrity Time" ( Tr. 869 ) .

1 King refused to accept the examiner's characterization of hisarrangement as a "per.

centage agreement" with the station , and stated instead : “** I had a very static sum

agreed on ." ( Tr. 1046. )
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show, but did discourage " general chatter” on “ Celebrity Time" by

Carlton since he wanted to enhance the entertainment appeal of the

show . Carlton whoseexperience in radio dated from 1948 as an an

nouncer and disk jockey on station WCAP, had previously been as

sociated with King, first as an announcer and later as the producer

in full charge of the prototype of the “ Celebrity Time” program
when it ran on station WAAT.

20. King knew thatWNJR "was a negro oriented station ” because it

advertised itself as such in promotional material and in Standard

Rate and Data . He was not aware of the particular music policy of the

station . But it was always his understanding that WNJR “ had full

right and control of all content and programing” aired over the

station. King understood too that as a “ packager and producer” of a
program being broadcast by this station he was " subject to the field ,

to the climate ofthe approach of the station " (Tr. 886 ) . At some time

during his relationship with WNJR , he was told by the station that

he could not put some kind of program on the air because it did not

fit clearly within the station's programing concept. On a couple of

times" too , King was turned down by the station manager with re

spect to sponsors who did not meet the station's "minimum require

ments ” (Tr. 900). King placed no limitations on Carlton with respect

to the content of the " Celebrity Time ” program except for keeping

" within the bounds of good taste. " King understood that Carlton was

aware of an obligation on his own partto stay within the confines of
the station rules and regulations” in order for the program to be

carried by WNJR .

21. At the outset, the “ Celebrity Time" program consisted of playing

records, broadcasting 5-second spot announcements, and interviewing

contemporary motion picture stars or other celebrities who appeared

as guests. Carlton was in complete charge of the day-to-day details

of the show . His duties included selecting the music played on the pro

gram , broadcasting the program , and maintaining the program logs.

He prepared a list of the records to be played on each evening's pro

gram . His selections were guided by the “ musical format" of station

WNJR , “ rock -and-roll music" at that time. If a celebrity guest an

pearing on the program had made any records which were currently

popular and Carlton had that album , he would play several cuts from

the album . On several occasions he went over his planned program

format with Mr. Lanphear, then station manager. Carlton did not

sell time, nor did he write the commercials aired on the program . He

was paid a salary by King computed at the AFTRA (union ) rate for

eachhour of air time.

22. A staff announcer employed by station WNJR was always on

duty during the airing of the " Celebrity Time” program under Carl

ton's tenure. Charles (Charlie) Green was prominent in Carlton's

mind as the WNJR staff announcer on duty at the station during his

years of association with the broadcasting of “Celebrity Time." From

the standpoint of directly exercising any authority over Carlton or

interfering with his presentation of the show on the air, Green never

supervised the program while Carlton was doing it. It was Green's

responsibility, however, as the " standby " or staff announcer on duty to
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watch over the program as it was being broadcast to make sure that

the content was in good taste" and that the program was being broad

cast in accordance with ( station ) policies" ( Tr. 3632-33 ) . He had the

authority and the responsibility to cut the show off the air if he ob

served something objectionable being broadcast. There is no evidence

that Green found any occasion to cut into Carlton's programs or ad

monish Carlton aboutany offensive matter in the “ Celebrity Time" pro

gram. Green did not maintain the WNJR program logs for him , nor

did he give Carlton any instructions concerning maintenance of the

program logs. Green had been instructed that Carlton would main

tain his own logs and he ( Green ) did not, therefore , concern himself

in the least with the log keeping for “ Celebrity Time” when Carlton

was on the air. Green did announce the introduction to the “ Celebrity

Time” show . There were occasions moreover when Green appeared

on the program in Carlton's absence but this happened only toward

the end of Carlton's connection with " Celebrity Time." Before that

time, when Carlton was not present for his program , a taped show

prepared by him had been aired by the station .

23. After Mirelson became general manager of WNJR in the fall

of 1960, the first written contract for the " Celebrity Time” program

which appears in the record (WNJR Ex. 2 ) was executed by King, on

behalf of Celebrity Consultants, Ltd., and by Mirelson, on behalf of

WNJR . A standard WNJR contractual form for agreements with

advertisers captioned “ Order for Broadcasting” on the front page and

having also “ Contract” printed at the upper left corner thereof was
utilized on the agreement. This written contract, dated December 30,

1960, became effective January 1 , 1961. The agreement in question

carried forward the essential terms of the arrangement between the

parties thereto under which the “Celebrity Time” program had been

broadcast over WNJR from its inception in 1957. It provided that the

“ Celebrity Time Show " would be broadcast from 11 p.m. to 12 mid

night, Monday through Saturday, at the station's “ Rate” of “$300

per week .” The specified sum of $300 represented the “ gross” charge

for the time, with King's agency being obligated to turn over $255

" net" to the station each week ; the difference between the gross and

net figures was attributable to the deduction of " a commission " from

the gross by the agency. The agency's obligation to the station for the

sum of $255 each week without regard to the actual revenues obtained

from agency advertisers for any particular week was continued under

the written agreement ( Tr. 1049 ). The written agreement did not

specify the rates to be charged to individual sponsors, and in fact the

station was not aware of the rates charged by King ( Tr. 1051 ). In the

written agreement appeared the following parenthetical text which

was drafted by King and Mirelson jointly (Tr. 3452 ) :

This show is produced and packaged by Celebrity Consultants Ltd., out

side and independent radio show packagers and producers. WNJR does not

directly participate in the programming of this show, or deal in any way with

the sponsors of the packager. Celebrity Consultants will provide their own

announcer and any talent for this show.

The second sentence in the above-quoted phraseology was inserted at

the insistence of King as a protective measure to guard against

15 F.C.C. 2d



142 Federal Communications Commission Reports

the station's pirating away from the agency any clients whose ad

vertising it placed in “Celebrity Time. On the reverse side of the

written agreement (WNJR Ex. 2 ) were printed in fine type a con

siderable number of standard detailed provisions below the heading :

“ This Order is Subject to the Following Conditions." The first

condition ( 1. ( a) ) read in part as follows:

The advertiser agrees to pay, and the broadcasting station agrees to

hold the advertiser liable for payment, for the broadcasting covered by this

agreement. Where agency alone signs contract, the contract is binding upon

the advertiser as well as the agency

Another of the provisions stated (2.(a ) ) :

The station has the sole right to determine whether or not program

and/or copy therein is in the public interest, convenience and necessity and

the station may in its sole discretion immediately terminate the agree

ment * * *

The above- described written agreement was not intended to supersede

the previous understanding between the parties that the station would

have the right to insert an unspecified number of spot announcements

for its own clients in the “Celebrity Time” show. That the station

chose to exercise this right is established by King's testimony ( Tr. 902 )

but the record does not reflect when or the extent to which WNJR did

so . No reduction in the agency's weekly obligation to the station was

contemplated if WNJR availed itself of the right to insert spots for

sponsors obtained by the station . There was no specific understanding

as to the amount of spots” that the agency could broadcast during

the one-hour program , the only limitation on the volume of such

commercial content being that imposed by the station's general policy
in regard to overcommerciali

zation
.

24. Mirelson, WNJR's manager, considered the written agreement

(WNJREx. 2) to be " an agency arrangement" or " agency contract"

because “ the billing was onthe gross and a net amount wasremitted

less 15 percent ( the ) standard agency commission” ( Tr. 4234–35 ).

This 1960 contract was " T.F.” ( i.e. , it was to remain operative until

either of the parties canceled ). According to accepted trade practice ,

a " T.F.” contract is generally considered to be operative only for a

period of 52 weeks. Therefore, 1 year later(December 29, 1961 ) a sim

ilar contract effective January i, 1962 (WNJR Ex. 3 ) was entered

into which was virtually identical in form and substance, and which

also contained the same standard provisions on the back . Mirelson did

not inform the Rollins home office in Wilmington of the existence of

these written agreements with King's agency , nor did he send copies

to the home office. Mirelson was not required to send advertising to

the Wilmington home office and it was not his practice to do so . Al

though no subsequent written agreement was executed for “ Celebrity

Time," it was understood by King and Mirelson that the contract

intended to run during 1962 in fact remained in force through March

1963, when the program was canceled effective March 9 by Mirelson's

notifying King of this action . Because King's agency had fallen into

arrears on its payments to the station, Mirelson voluntarily reduced

the weekly " gross" figure stated in the 1962 contract ( referred to by
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him as "the weekly minimum guarantee" ) from $ 300 to $200 by De
cember of 1962.

Duke Baldwin

25.Carlton was the only individual King paid to broadcast “ Celeb

rity Time” and, until 1959,apparently was the only one who did the

program . In June 1959, King, on behalf of Celebrity Consultants,

Ltd., entered into a written contract with one Duke Baldwin (WNJR

Ex. 114 ). At the time Baldwin made the agreement with King's

agency in 1959, he was operating a school known as Duke Baldwin's

Dance Studios. In prior years he had arranged forstudents from his

school ( “ talent” ) to appear on various New York area radio and

television programs, and had personally participated in those shows

as a guestin connection with the appearances. It was through an as

sistant of King that Baldwin was offered an opportunity “to go into

radio" on station WNJR. Baldwin understood he was to produce

a musical show one evening each week and would be required to pay

King's agency$50 for a half-hour period. He would be afforded the

opportunity of placing advertising from sponsors he solicited in the

half-hour program . No specific amount of advertising was solicited

but it subsequently developed that Baldwin was permitted to broad

cast five or six spots ofeither 60 seconds or 30 seconds duration each

in each broadcast period. Baldwin was to have no obligation to pay the

agencyanymoney collectedfrom sponsors in excess of the $50weekly

obligation for the program . Baldwin never paid anymoney to WNJR.

26. Under the terms of the written agreement (WNJR Ex. 114 ) ,

Baldwin agreed to pay King's agency $ 50 weekly, cash in advance,

for one-half hour participation (11 to 11:30 p.m.) each Monday

night in the “Celebrity Time” broadcast period on station WNJR .

King was constantly seeking additional sponsorship for the "Celebrity

Time" program ; he considered a “ freelancer ” like Baldwin who ap

peared onthe “ Celebrity Time” show under the above -mentioned

contract in the role of disc jockey to be " a talent for the show ” and

the advertisers that Baldwin brought to the show was sponsors," (Tr.

1018 ) . Baldwin's contractual one-half hour was identified in theagree

ment (WNJR Ex. 114 ) as the " Good Time Show " starring Duke

Balwin and Billy Glover. It was stated in the contract that “ Celebrity

Consultants Ltd. has prior and final approval of your sponsors and

may reject any sponsor.” Another provision read : "Thisis a contract

with 'Good Time Show ' and is not an agreement with the station.

The station has full control of this show and its content and its talent

and can change or discontinue this show without reason and without

notice.” The agreement provided too that Baldwin and Glover “must

be acceptable AFTRA members and as responsible producers of this

independent half-hour must pay themselves AFTRA scale * * * »

Station WNJR wasnot a signatory to this agreementand did not par

ticipate in the negotiation or formulation thereof. The contract with

Duke Baldwin (WNJR Ex. 114 ) was to run for a period of 13 weeks.

Glover, who was associated with Baldwin in this initial period, with

drew from the program . Baldwin's original agreement with King's

agencywas extended by oral understanding and it continuedunder
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the same financial arrangements and other terms until December 1962.

Baldwin never paid any money to WNJR. There were some occasions

between 1957 and 1962 when Baldwin did not have the $ 50 cash pay

ment in hand and he did not go on the air with his weekly program

at those times. Baldwin did not consider himself to be an advertising

agency .

27. Duke Baldwin , when he first began his program on WNJR , was

told by King to report to Bill Carlton at the station. He understood

that Carlton was “King's man " there.Carlton instructed Baldwin with

respect to the station's music policy and the permissible length of

spot announcements. Baldwin drew up the commercial continuity for

the sponsor's spots,and then consulted with King about the continuity,

or else with Bill Carlton or Charlie Green, the staff announcer on duty

at the station. So far as Baldwin was aware , Green was “ in charge of

the station " and he understood that Green was "listening to or check

ing " his program while Baldwin was on the air. When Baldwin first

started at WNJR , Carlton maintained the program logs for Baldwin's

show . But when Calton was absent and after he left "Celebrity Time,"

Charlie Green did the logkeeping for Baldwin's program . A few times

Baldwin kept his own logs under Green's supervision by way of

learning how to perform the function . Baldwin consulted with either

Carlton or Green concerning any questions he had about his program ,

depending on which of them was nearer to him at the moment. Be

fore each program went on the air, Baldwin furnished to the station's

engineer and showed to Carlton, and later Green , copies of a so-called

preparation sheet drawn up by Baldwin in which were listed the

proposed order of presentation of commercials and records, the names

of the sponsor and the performing artist and related title for each

record to be played on the program . Baldwin sought advice on the

acceptability to the station of certain prospective sponsors andon the

quality of his program and his own performances from Mr. Joseph

( " Joe " ) Soriano, a salesman for station WNJR . Baldwin had many

conversations with Soriano who was present in the station frequently

when Baldwin's program was broadcast. At the time Baldwin thought

Soriano was " one of the owners" of the station because of the latter's

authoritative conduct although no orders were issued by him to Bald

win . In general , Baldwin selected the music to be played on his pro

grams from the station's own music library , using master music lists

compiled by the station in making up the preparation sheets for his

programs. He also played the records of artists interviewed on his

program ; either they brought the records with them or Baldwin ob

tained such records from one of his sponsors. When Baldwin was pro

moting an outside show andgave a commercial announcement about it

on the air, he would then play a record of an artist to appearon that

show if he had one available. Baldwin was not instructed that this

practice was contrary to Rollins' policy as set forth in its operating

manual ( sec .4.17 (e )) .

Al Bronne

28. Prior to 1961 , Carlton and Baldwin were the only individuals

who conducted programs on “Celebrity Time.” As noted above, King's
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agency was obligated to pay station WNJR a weekly sum of $ 255 un

der the agreement concerning this program . King gradually fell behind
in meeting this financial commitmentto the station . Sometime in 1961,

King informed Mirelson , who was then general manager of WNJR,

that some persons in his organization previously engaged in bringing
in advertising for “ Celebrity Time” had left the agency, and that

he was having a problem in obtaining enough sponsors for the show

to keep it going .King then stated to Mirelson he understood that

Joe Soriano, a full-time WNJR salesman, had " all kinds of contacts

with people like Duke Baldwin who like to be on the air and get
sponsors of their own." Next, King asked Mirelson if there would be

any objection on the latter's part to King's calling Soriano for assist

ance in bringing such persons into the program and indicated that

if the station was notgoing to “use any of these people or any of this

advertising revenue during the day ,” then King's organization could

" use these people to bring in revenue for ( his ) show ” ( Tr. 3671 ) .
Mirelson did not speak to Soriano immediately after his discussion

with King. But when King again spoke to Mirelson about his problems

with “Celebrity Time” and said he was thinking of callingSoriano,

Mirelson replied that he wanted to discuss the matter with Soriano
first.

29. At this point it should be noted that the “ Celebrity Time" pro

gram , during the several years it was broadcast, was not the only

program on which freelance ( i.e., nonstaff ) announcers appeared on

entertainment shows pursuantto an arrangement with WNJR for the

placement of sponsors' advertising in a program under a guaranteed

particular amount of revenue to the station. Other such programs

broadcast were the "Clint Miller Night Club ” show , the " Mr. Blues "

show featuring Harold Ladell, a polka show featuring Bernie Witkow

ski, and a gospel show featuring Joe Crane. The Witkowski and Mr.

Blues shows were legacies from the prior licensee of WNJR and had

been continued . The Clint Miller and Joe Crane shows, as well as

"Celebrity Time," were begun during a period when Al Lanphear had

been general manager of WNJR . However, there had developed a

firm policy at station WNJR under Mirelson's management against

accepting any new freelance announcers and, when Soriano would pre

sentforhis approval contracts from freelancers, such pro had

been rejected by Mirelson. Thus, when King in 1961broached the

subject to Mirelson of Soriano's securing persons like Duke Baldwin

forthe " Celebrity Time" program, Soriano had no freelancer accounts

on the station's schedule . After learning that King was thinking of

calling Soriano, Mirelson approached Soriano and asked if he had

any freelancers for the “Celebrity. Time” program. In view of this in

quiry it was quite obvious to Soriano that the policy against permit

ting no freelancers to appear on the station would not apply to the

" Celebrity Time” program . In discussing with Soriano the possibility

of having additional freelance participation in " Celebrity Time,

Mirelson noted that King's agency was in arrears and was having

problems meeting the weekly payments and it would be a help to King

if he had additional freelanceannouncers who could also bring in busi

ness . There was precedent for the appearance of freelance announcers
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onthe show under an arrangement with the agency in the persons of

Bill Carlton and Duke Baldwin, and Mirelson observed that their

broadcasting on this basis had not created any problems. Mirelson

specificallyinstructed Soriano that he did not want any advertising

placed on “ Celebrity Time” that could otherwise be placed on the

station . Soriano understood by this that freelance announcers who had

their own sponsors could appear on “ Celebrity Time" by arrange

ment with King's agency but could not have their business " accepted

by WNJR under a freelancer's contract made directly with the station .

Mirelson told Soriano that he could expect a call from King:

30. Very soon thereafter King did call Soriano and asked ifhe had

any business to place on “ Celebrity Time.” Soriano replied that he

had none at the moment but it was likely that somebody would turn

up, and thathe would take up the subject of obtaining freelancers for

King with Mirelson. King then offered Soriano a 30 -percent sales

commission on whatever revenues he would bring to the “ Celebrity

Time” program through freelancers. If Soriano placed any com

mercial announcements through freelancers in time segments of "Ce

lebrity Time” they appeared on, he wasto remit the proceeds there

from less his 30-percentcommission to King's office . Soriano reported

his conversation with King, including the percentage offer, to Mirel

son who indicated that he would go along with King's proposal to

have additional freelancers obtained through Soriano appear on

“Celebrity Time.” As will be shown below , Soriano was instrumental

in bringing a number of freelancers into the “ Celebrity Time” pro
gram . At some time not specified in the record, King asked Soriano

what he thought they could get” for freelancers' segments of either

15 or 30 minutes. Soriano wantedto charge something which was low
enough so that it could be attractive, and reasoned that if he reduced

the usual rate charged by the station for a 30-minute program segment

to as low as $ 30 or $ 25, there would be a good chanceof obtaining

participation of freelancers. Agreement was reached between Soriano
and King as to the amounts which were to be charged for either 15

minutes or half-hour freelance segments of programtime. The station

did not participate in the financial arrangements made between King

and Soriano with reference to the freelance segments. Soriano's ar

rangement with King as to the charges to be made or his commission
therefrom had no reference to the sale of individual spot announce

ments to sponsors since this type of transaction apparently was not

contemplated by them.
31. Al Browne probably was the first freelancer for whom Soriano

arranged to broadcast on “ Celebrity Time.” Browneis employed full

time as an investigator for the city of New York . He is also a band

leader,a music composer andarranger, and a music teacher. Browne

was a listener of station WNJR , which he regarded as “ a very popular

station ," and he heard a broadcast by Duke Baldwin whom he knew

from the entertainment field. Upon inquiring of Baldwin how he had

secured his program on the station , Browne was informed that " they

had some free time for freelance disc jockeys” and he could call the

station about a program of his own. Browne then phoned the station

and was referred to Joe Soriano who confirmed Baldwin's advice and
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arranged for an appointment with himself at the station. After meet

ing with Soriano, Browne obtained a 15 -minute segment in “ Celebrity

Time” for which he was to pay $ 25. Soriano gave Browne a WNJR

rate card showing the station'srates for spots of different lengths of

time, and told Browne that his announcements should not be “ too

long ." Soriano called King after his meeting with Browne to alert him

that there would be a quarter-hour program in which Browne would

appear . Browne's program first ran on station WNJR from March until

June 1961 , and again during part of 1962 when he had a half - hour

program for which he paid $ 50. He in turn charged sponsors between

$5 and $10 for 10- or 15 -second spots, and wrote his own commercial

continuity. Whether Browne actually made a profit from his freelance

participation in “ Celebrity Time” is problematical; he claims not to

have done so. Browneprepared a list of the records to be played on his

program from a station master list but included on his list at least

one record recorded by himself; sometimes his own recordswere among

the " hits” on the station's list. Soriano had told Browne to take up with

Charlie Green any questions he might have about the presentation

of his program . Green was always in or around the studio when Browne

was on the air, and he maintained the logs for Browne's programs.

Parade of the freelancers on “ Celebrity Time "

32. When Browne discontinued his program in June 1961 because

of the press of other activities, he was asked by Soriano if he knew of

any other persons who were interested in getting on the station.

Browne approached a numberof persons, arousedan interest in them

to appear as freelancers on WNÍR, and referred most of these in

dividuals to Joe Soriano. He explained to them what was involved in

gaining access to “ Celebrity Time” hour (i.e. , obtaining the sponsors

for aprogram and makingthe specified payment for the time), intro

duced them to Soriano at the station, helped them prepare their ma

terial for the shows, and remainedat their side to lend them confidence

and give them advice during their first several programs until they

became accustomed to working on the air. In three cases, Browne paid

to Soriano the sum of $25 for 15 -minute programs of freelancers

( Edwina Dyer, Tr. 1427 ; Anthony Crews, Tr. 1439 ; andDon Norman,

Tr. 6624 ) and in turn received $35 from the freelancers concerned .

However, Browne did incur certain expenses in collecting and re

mitting payments for the programs involved and in traveling to and

from station WNJR.12 Itcan reasonably be inferred that he made

some profit in another instance where he collected $70 from two free

lancers who jointly shared the charge for a half-hour program while

remitting but $50 to Soriano (Tr. 6627 ; 6634 ) .

33. While some of the freelancers who purchased segments and

appeared in the “ Celebrity Time” program on WNJR were referred

to Soriano by Al Browne, others learned of its availability through

freelancers already broadcasting within the program . Still others

were known to Soriano personally or were referred to him by Mirelson .

12 Upon discovering that Browne had been collecting from him asum in excess of the rate

Sorianowascharging, one of the freelancers withheld the final $ 35 payment from Browne
( Tr. 6635 ) .
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By and large, the freelancers had no previous training or experience

inthe field of radio.13 Moreover, they were not auditioned priorto their

initial broadcastalthough Soriano did discourage prospective partici

pants whom he deemed unsuitable . Soriano generally talked with the

freelancers before they first went on the air and he was with them on

their first night of broadcast. But at least three of them did not speak

with him at all until after they had been broadcasting over WNJR.

Soriano estimated that he was at the station during the 11-12 p.m.

segment 3 or 4 nights a week .

34. The number of different freelancers who broadcast within “ Ce

lebrity Time” varied from day to day and week to week. At first, only

one or two would appear , but as time went on, more and more free

lancers started participating. The record reflects that nearly 30 differ

ent freelancers appeared on Celebrity Time” between 1961 and March

9, 1963. Some of these freelancers would also bring guests who ap

peared on the program . The principal prerequisites for a freelancer's

gaining access to the WNJR microphone were the availability of time

within the “ Celebrity Time” hour and payment of $25 per quarter

hour. The freelancers received supervision in varying degrees from

the staff announceron duty during the evening hours, usually Charlie

Green . It was his duty to listen to the freelance programs, to check

the commercial continuity they had prepared and the music to be

played . Green played records with which he was unfamiliar to see

that they were in good taste. He also edited and timed copy and ex

amined new copy to see that nothing presented was fraudulent, ob

scene, or illegal. Green did not know when a new freelancer would be

on the air until the night such person actually arrived at the station.

It was difficult for him to keep up with who was to come in each night.

Soriano introduced most of thefreelancers to Green on the occasion

of their first participation in the " Celebrity Time" program , would

inform them that Green was the staff announcer, and would tell the

freelancers they would be responsible to Green so far as the commercial

copy andmusical content of their shows were concerned. Green con

ceded in his testimony ( Tr. 2414 ) that there were times when copy

was read over the air thathe had no opportunity to see first; and that

prior to September 26, 1962,he had no responsibility for keeping the

station's logs on “ Celebrity Time” because this function was the obliga

tion of Bill Carlton, andthat he was aware that Carlton was notal

ways maintaining the logs . Nor did the staff announcer on duty always

give full -time attention to the programs on “ Celebrity Time' as they

were being broadcast since he was attendingcollege during the period

from September of 1960 to June of 1963 and, whenever he could seize

upon an interval while at the station to study, he did so.

35. There is no doubt that the overwhelming desire of the free
lancers on " Celebrity Time " was to break into radio and gain practical

experience in the field. Some of the freelancers adopted names for

their respective programs. For example, Don Norman called himself

the “ Rock N ' Robin "; Lord Bobby and Gene Edwards, who played

13 There were, however, several exceptions : Browne had broadcast while in the Army :

another had 6 years broadcastand supervisory experience ; and a third had broadcast for
17 years in Panama.
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calypso music, identified their program as the " Caribbean Holiday

Show ” ; ChrisColesand Doris Williamscalled their show " Spotlight

Chamber" ; Ben White and Lou Parks called their program the

“WNJRPenthouse Show ." These programswere sometimesidentified

on the air as segments of “ Celebrity Time.” However, at other times

“ Celebrity Time” was in no way identified as the program then on

the air. The freelancers sold commercial spot announcements (and

in one instance a quarter -hour segment) for whatever rates they were

able to charge the individual sponsors they obtained. Severalof the

freelancers sometimes had difficulty selling enough advertising to cover

the $ 25 per quarter hour weekly charge . Others more or less broke

even. None considered the sale of advertising to have been a profitable

activity. In those instances where freelancers were in fact paying for

all or part of their broadcasttime, there wereno announcements made

on the air of their sponsorship. Some of the freelancers delivered spot

announcements promoting or advertising their own businessventures
such as " TalentSearches,” sponsorship of dances, and actingas master

of ceremonies for clubs. At Al Browne's suggestion, one freelancer

played a Browne record as his program ending theme, and another

made an announcement ( unpaid) concerning an appearance of

Browne's band at a dance.

36. The freelancers selected the music played on theirprograms,

supplying the station in advance of the programs with lists of the

records they intended to play. The music policy of the station was to

broadcast " rhythm and blues" or "rock and roll” record selections.

The station had a select library of records to be played and which the

freelancers were permitted to utilize until sometime in 1962. Most

of thefreelancers adhered to the station's music policy, butothers were

left free to , and did play, whatever style of music they desired : ( 1 )

folk music , ballads, and jazz ; ( 2) calypso and Latin American ; (3 )

standards; and (4) gospel. In contrast with the freedom of choice

in regard to the type of music played which was allowed to freelancers,

the staff announcers or disc jockeys of WNJR were required to adhere

to the station's music policy. Some of the freelancers obtained their

records from sponsoring record shops or from their own private
collections.

Celebrity time financial picture from 1961

37. Mirelson was not aware of the specific financial arrangement

which Soriano had made with King butacknowledged at the hearing

that he " assumed Soriano would not do this for nothing ” and he

" figured it would be some type of commission arrangement” (Tr.

3675 ). He did not know how much Soriano was charging for time seg

ments on the “Celebrity Time” program and did not get involved in

that. Admittedly he did know there were individuals appearing on

this program who were " buying time” from Mr. Soriano, as King's

representative. From time to time Soriano mentioned to Mirelson

he had various people " that were representing King and were getting

sponsors and were appearing on his show (“Celebrity Time") as

talent. ” As Mirelson viewed the freelancers' financial participation

in the program , "Soriano was getting advertising revenue for King
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andwasacting as King's agent, similarly thatthese people were acting

as King's agent ” ( Tr. 3676 ). Occasionally, Mirelson listened to the

" Celebrity Time" show , and he heard the freelancers on the air from
time to time.

38. Pursuant to Soriano's arrangement with King, Soriano ini

tially collected the money from the freelancers, deducted his 30 -per

cent commission, and periodically remitted thebalance to King. Be

cause Kingwasgoing through a difficult financial period and was beset

by financial obligations from several quarters, he did not always use

this money to satisfy his agency's weekly commitment to the station
and , in consequence, the unpaid balance due WNJR continued to

mount. Sometime in 1962, with King's consent, Mirelson instructed

Soriano to thereafter turn directly over to him the money received

from the freelancers that would otherwise have been sent to King.

Mirelson, in turn, deposited with the station either in cash or by his

(Mirelson's) personal check, the moneys received from Soriano, to

be credited to the King agency account. Mirelson's personal reasons

for permitting the arrangement for the "Celebrity Time" program

with King's agency to continue, even though the weekly payments for

the showwere in arrears, were that if the show would be taken off

the air, he would have problems in collecting from King and in ex

plaining the big unpaid balance to the Rollins home office and , too,

that because of the lateness of the hour ( 11 o'clock to 12 midnight ) , it

would be difficult to get revenue for the time and " a difficult time to

sell profitably ” ( Tr. 3678 ). Of course ,so long as the “ Celebrity Time "

program remained on the air, there was a continuing source of revenue

for the station from the program as a result of the payments the

freelancers were making to Soriano in connection with their appear

ances on the program .

39. Between September 1962 and the end of March 1963, Mirel

son turned over $ 3,130 “ * * * plus considerable cash * * * " to the

WNJR bookkeeper to be credited to King's agency account. These

remittances represented revenues derived from the freelancers and

the " Celebrity Time" show, after deduction of Soriano's commission

by himself. In excess of $ 4,000 owed to the station by King's agency

after the termination of “ Celebrity Time" on March 9, 1963, was still

unpaid at the time of hearing. Mirelson made payments from his own

pocket on April 29 and May 31, 1963, totaling $ 280 to station WNJR

to be applied against the unpaid balance of March 9. Mirelson made

these payments in the effort to relieve some of the pressure placed upon

him by the Rollins home office to collect on the outstanding balance

for the "Celebrity Time" show, and after having told Lanphear he

would still get some money on the King account. Mirelson did not

divulge to the station's bookkeeper or tothe home office that the two

payments came from his personal funds.

The individual contracts for “ Celebrity Time”

40. As noted above, in December 1961 , station WNJR had executed

a written contract for the “ Celebrity Time" program with King's

agency , Celebrity Consultants Ltd. (WNJR Ex. 3 ). Until July 1962 ,

this was the only written contract in existence to which the station was
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a party either with regard to the “ Celebrity Time" program or indeed

any of the so -called freelance programs which were broadcast under

arrangements not related to “ Celebrity Time. ”On July 5, 1962 , the

Commission issued a public notice ( Report No. 4254) announcing

inter alia a notification to the licensee of station WBNX, New York

City , that it was apparently liable for a forfeiture of $ 10,000 for

various violations of the Commission's broadcast rules. Specification

of the violations in the public notice included broadcast by the station

of “ foreign language programs for time brokers without filing copies

of such contracts." The public notice of July 5, 1962 (WNJREx.40,

p. 2 ) was received by Tim Crow, the director of the Rollins Quality

Control and Program Development Department, whose responsibili

ties include " seeing to it that the (Rollins) stations complied with the

policies of the company and the FCC rules and regulations.” Crow ,

after reading the public notice concerning WBNX, immediately called

Rollins' communications counsel, indicated that he (Crow ) was not

completely familiar with the regulatory aspects of time brokerage and

did not fully understand what was signified in this public notice . He

asked counselforan explanation of what a time brokerwasandasked

about the requirement of filing copies of time brokerage contracts

with the Commission. Crow believed at this time ( 1962) that if a

brokerage contract existed, some special FCC form was required to

be filed .He had no experience before this time in the brokerage area .

After receiving information from counsel about time brokers and the

Commission's requirements concerning filing brokerage contracts (in

cluding the advice that there was nospecial form to be filed if they

existed ), Crow then discussed the above-mentioned public notice with

Al Lanphear, Rollins vice president in charge of the radio stations'

operations and also at thattime serving as general manager of Rollins

station KDAY in Santa Monica. Crow asked Lanphear if he had any

reason to believe that any kind of time brokerage such as was dealt

with in the notice could possibly existin any of the Rollins stations.

Prior to making this inquiry of Lanphear, Crow had nothing to do

with WNJR's contracts (Tr. 4691) . Lanphear's reply was that he

did not believe there was any time brokerage but suggested that there

were some agency shows on station WNJR Crow "might want to talk

to Rollins' communications counsel about" ( Tr. 4681 ; Tr. 55 . ) .14

41. The "agency shows” to which Lanphear referred were several

programs then being broadcast over station WNJRunder: ( 1) oral

agreements with different individuals (namely ,Clint Miller, Bernie

Witkowski , and Joe Craine ) each of whom WNJR " recognized " as

an advertising agency ( Tr. 5551) ; ( 2 ) an oral agreement with the

" Jay Cee Advertising Agency ” which was a “ house agency " of Essex

Record Distributors utilized by Essex to secure an advertising " com

mission " or " discount" ( Tr. 2112 ) ; and ( 3 ) the December 29, 1961,

written agreement (WNJR Ex. 3 ) with Celebrity Consultants Ltd.,

the King agency, which concerned the arrangement for the “ Celebrity

Time ” program . Each of these agency shows involved an arrange

14 Lanphear stated to Crow about the " agency shows " (Tr. 5350 ) : “ You take a look at

them and then talk to our attorneys and see if there is any cause for problem.” Lanphear

personally believed theseprograms did not involve timebrokerage contracts ( ibid ).
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ment with station WNJR for the airing of a program running for a

period of time such as a half hour or an hour and for which the

station received a stipulated sum per program or weekly run of the

program , with the other party to the agreement havingthe right to

place in the program commercial announcements on behalf of sponsors

obtained by it. In each instance, the program was conducted onthe air

by a freelance announcer (an outside individual not employed as a

staff announcer by the station ). As Lanphear explained at the hearing

( Tr. 5499–5514) with reference to the arrangement entered into with

Clint Miller for the charge made by the station for his programs, the

station determined the revenue it would want to receive for the par

ticular half hour and this became the " gross amount" charged by the

station from which Miller received or retained a 15 percent " agency

commission." According to Lanphear, Miller was limited as to the

amount of gross revenue that he could obtain from the program ( Tr.

5511 ) and the station wanted to have Miller's agency ” responsible for

a certain amount of revenue per week— “we put the onus on him to

come up with it, and we expected the guarantee * * * ” ( Tr. 5513 ) .

With reference to the method of determination by the station of the

amount of advertising Miller could place in a half-hour program and

the revenue to be derived by the station therefrom , the station man

agement " figured up the number of minutes of advertising he (Miller)

would be able to have in there and the appropriate rate and revenue

which the agency wouldget and we would get the same amount " ( of

gross revenue ) ( Tr. 5509 ).

42. There was subsequent discussion about the WBNX matter and

brokerage between Crow and Lanphear; they particularly discussed

the possibility of our particular programs onany of the (Rollins)

stations coming into this domain ” ( i.e., brokerage). In again talking

about the " agency programs,” they discussed “the fact that these pro

grams were run through advertising agencies," and Lanphear who

was familiar with the arrangements for them as the former manager

of WXJR, stressed this point in order to allay any fears Crow might

have about whether WºJR was skirting the brokerage issue (Tr.

5552 ) . Lanphear informed Crow that the station had always rec

ognized the " Clint Miller Agency” as an advertising agency and that

each of the similar arrangements for programs ( the "Mr. Blues Show ”

through Jay Cee advertising agency ; the Bernie Witkowski ( “Wyte " )

polka show ; and " Celebrity Time" through Celebrity Consultants

Ltd.) was “ an agency program ” ( Tr. 5551–52 ). Wayne Rollins also

had a discussion with Lanphear about the “ brokerage question," asked

Lanphear if “wehad any brokerage” and was told “no," and also asked

him “ if we should have brokerage" and was advisedby Lanphear that

he did not see any reason why we should have brokerage programs”

(Tr. 5552 ). Crow was not a party to the last -mentioned discussion,

and he had a separate conversation with Wayne Rollins during the

course of which he asked whether or not the Rollins organization

would ever at any time entertain the prospect of dealing with

brokers. " Crow was told in reply to this question that Mr. Rollins did

not want any agreements with time brokers since he " did not need

time brokers" and " saw no reason why our company should relinquish
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any control of the program to any such person as a time broker.” ( Tr.

4682.) Crow understood from this discussion that it was the policy of

the Rollins corporation not to have any arrangements with any time

broker, and if Crow found an agreement with a time broker in

existence it would be his responsibility to make sure it was immediately
terminated .

43. Crow in the course of his discussions with Lanphear had been

told that station WNJR recognized King's agency and the others with

whom there were the existing specialprogram arrangements, described

above in paragraph 41,as advertising agencies (Tr. 4696 ). Since it was

Crow's understanding that there were no brokerage agreements in

connection with these arrangements, the question did not come up in

July 1962, as to whether the agreement with Celebrity Consultants

Ltd. would be filed with the Commission as a time brokerage contract.

Crow hadconversations with counsel at that time about the legal rela

tionship " between a station, an advertising agency , and a sponsor,

and it was his understanding that whereas a "time broker ” acted on his

own behalf, an advertising agency that deals with a station acts in

behalf of " sponsors" or " clients ” (Tr. 4695 ) as their " representative ”

(Tr. 4697 ) . The upshot of Crow's conversation with counsel was that

he was instructed with respect to all of those programs on WNJR for

which there was an agency representing the clients (advertisers) " an

individual contract (be) drawn up between the client and the station,

so that there would be a contractual arrangement between these two

parties.” ( Tr. 4685.) Crow understood that there would not be " brok

erage ” if there was a " contract arrangement between the station and

the advertising sponsor ( Tr. 4686 ). Acting on the advice which he had

received from counsel, Crow in turn instructed Mirelson , WNJR's

manager, by telephone call made beforeJuly 9, 1962, that he would
need individual contracts" for the advertising sponsors on " the

agency shows" ( Tr. 4698-99 ) . In a memorandum to Mirelson dated

July 9, 1962 (WNJR Ex. 41 ) , Crow confirmed his previous instruc
tions. The memorandum stated as follows :

In accordance with our telephone call of last Friday night, this is to confirm

that contracts for all clients which are on freelance programs on WNJR

shall be drawn between the clients and WNJR. In each case the client is not

a freelance announcer but all those who buy broadcast time on the program .

The freelance person is treated as a salesman, a representative, or an

agency and shall make the collections and pay WNJR.

If there are any questions about this policy please let me know and in any

event I should like to hear when your records show that all such clients

mentioned above are under contract with WNJR.15

44. Although counsel instructed Crow that individual contracts were

to be obtained for the agency shows, Wayne Rollins had been assured

by counsel that station WŇJR “had no contracts that were inter

preted as brokerage contracts ” ( Tr. 6299 ) . But he was advised that "it

would be better ” as a protectivemeasure if therewere contracts with

the sponsors directly with the station,” and that these would also be

* The memorandum drew no distinction between the “Celebrity Time" and " Mr. Blues "

shows where the station's agreement for the program was not with the freelancers doing

the program and the Clint Miller type of situation where thefreelancer appearingon the

programwas a party to the agreement therefor through his station -recognized agency.
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helpful” in relation to any question of double billing (Tr. 6299 ) . Lan

phear did not personally believe that such individual contracts were

necessary since in his opinion the existing arrangements with the

agencies had already created for the station a sufficient contractual

relationship with the sponsors. He did not voice objection to Rollins or

Crow against the instructions to obtain the individual contracts for

" the special agency shows," as he termed them , since he understood

that the procedure had been recommended by counsel for Rollins, and

since too, from his standpoint, the definition of brokerage "was not

100 percent clearly defined,” and hence this procedure was a further

safeguard to cement the relationship between the ultimate advertiser

and the station ( Tr . 5553–55 ) . Mirelson also did not understand the

necessity for such individual contracts, and thought they were being

required “ possibly from some control point of view .” In fact, prior to

the time in July 1962, that Crow first instructed Mirelson as to the need

to have contracts for the individual sponsors station WNJR did not

have contracts with each of the sponsors on the agency shows and

Mirelson had so informed Crow just before the latter told him to get
them .

45. Even after Crow issued the instructions to Mirelson to obtain

individual contracts withsponsors, it was Wayne Rollins ' under

standing that station WNJRthen had outstanding no time brokerage

agreements. This view was derived mainly from his reliance upon

counsel's opinion which Rollins understood was in turn based on a

consideration of the information about contracts of WNJR furnished

counsel by Crow with Mirelson's assistance. Rollins believed that

the station was supposed to have individual contracts for all pro

grams, and atthe time the question of time brokerage contracts came

up in July 1962, his attention was not particularly focused upon

" freelance programs.” He understood “ freelance programs” to mean

shows that other announcers than “ our staff announcers” did. He

was "more concerned with the fact that we did not have contracts"

whether or not they were " on this program or any program ," and

he "concerned himself with the fact that (he) thought they were

takingtelephoneorders ( atWNJR ) for business and running it with

out contracts ” ( Tr. 6122 ) . Rollins was aware that “we had people

who had been on there ( i.e., station WNJR) for periods of time"

as freelance announcers (Tr. 6119), and it was his understanding

they would receive compensation " in the way of talent from the spon

sor who wanted them to conduct the program.” He was not aware in

July 1962, that freelancers were appearing on the “Celebrity Time"

programs (Tr. 6119 ) , nor did he understand then that there were

freelance announcers appearing on the station who were obtaining

spot announcements from advertisers for their programs, or that

any freelance announcers had agency relationships with the station,

orthat there were freelancers appearing on WNJR under agreements

providing for a stated gross amount of revenue to the station ( Tr.

6123 ) . Crow understood that " the agency shows " as to which he first

gave instructions orally to Mirelson for securing " individual con

tracts," used freelance announcers (Tr. 9699 ) ; he also understood

that some of the freelancers “ were connected with the agencies in
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volved ” (Tr. 4700 ) . But he did not consider that the participation

of a freelance announcer as the talent on an agency show had any

relationship to brokerage (Tr. 4699 ) .

46. Upon receiving Crow's July 9 memorandum about obtaining

the individual contracts (WNJR Ex. 41 ) Mirelson was uncertain

as to the advertising rates to be shown in these contracts with the

sponsors. Hetherefore dispatched a memorandum to Crow on July

11, 1962 (WNJR Ex. 42 ) reporting that WNJR was “having all con

tracts for accounts or their agencies drawn directly with the station,"

and statingfurther with reference to these contracts: " The one question

I have on this is in regard to the fixed rate for each client on these

freelance programs.” 16°He then asked : “ In your opinion, should these
contracts reflect the actual amount that the freelancers collect from

the customer each week, or should these contracts be set up
that al

together they come to thesum total of what the freelancer is paying

us weekly for the time? " Crow was absent from the Wilmington

home office when Mirelson's inquiry was received there and Wayne

Rollins himself responded to Mirelson's question by telephone and
indicated that the rate to be shown on the individual contract should

be "the actual gross rate that the particular advertiser was paying,

or that the agency contract indicated (to WNJR) that theparticular

advertiser was paying” (Tr. 3803 ). Crow later acknowledged Mirel

son's inquiry, to which Rollins had orally replied, in a memorandum

to Mirelsondated July 13, 1962 (WNJR Ex. 43 ) stating his (Crow's)

understanding that contracts with clients are drawn for the gross

amount at all times."

47. On July 30 , 1962, Crow_sent a memorandum of instructions,

with an attached copy of the WBNX notice, for all of the Rollins'

station managers (WNJR Ex. 40 ) . This memorandum stated as
follows :

Attached you will find FCC's public notice dated July 5, 1962. Please

pay particular attention to the paragraph marked in red pencil.

That part which refers to contracts with time brokers being filed with

the FCC is extremely important. Our company policy precludes contracts

between our stations and time brokers. You must have a separate contract

with each client for whom broadcast matter is carried on the station .

" It is not permissible to sell a block of time to an individual or an organi

zation and allow them to resell the time to others on their own—it is re

quired that you have a separate contract with each and every client for

whom such matter is broadcast."

If you have any questions about this, please get in touch with me.

This should be included in your looseleaf binder along with earlier public

notices and FTC advertising alerts as a permanent record for your station .

48. The individual contracts required by Crow's instructions to

Mirelson in July 1962, were to be prepared on the standard form of

contract with sponsors then being employed by the station; this

standard contract form could be signed either by an agency in the

* Crow's July 9 memorandum ( WNJR Ex . 41 ) , quoted above in par. 43 , contained a post

script that advised Mirelson : " Pursuant to your phone call of this afternoon, it is necessary

to have a fixed rate for each and every client on your freelance programs. There is no other

way to handle this." By the term" fixed rate" Crow meant a rate that would be established "

by negotiation between the sponsor and the station, whether for a spot announcement or a

program ( Tr. 4701 ). Moretothepoint, he was by thisterm instructing Mirelson that an
Individual contract had to include as one of its terms " a specific rate . "
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sponsor's behalf or by the sponsor itself. The standard WNJR con

tract (WNJR Ex. 117 ) consisted of a five -sheet set , each sheet ( copy )

being of a different color and intended to be issued as follows: The

white copy representedthe original which would go into the station's

files; the second copy ( greenish blue) would be the copy kept by the

advertiser or agency; the pink copy would go to the traffic department

so that they could preparethe program logs; the yellow copy would go
to the station's salesman who serviced the account; and the last copy

(blue) would be sent to the accounting department. Each of the five

copieswas identical in form except that the white copy ( original) and

two of the other copies had printed on the back of each certain stand

ard contractual provisions designed inter alia to create contractual

liability of the sponsor to the station for advertising broadcast under

the agreement and to make the contract binding upon the sponsor also

where the agency alone signed the contract. In addition, the station

used another form identified as the start order form , goldenrod in

color and blank on the reverse side. This single copy goldenrod form

was identical in every respect ( except for the blank reverse side ) with

the standard contract form but was designed for internal station use

only as a start order, change order, or stop order. Thus, its intended

function was to notify the traffic department ofany changes in sched

uling of a sponsor's advertising. However, because of the identical

nature of the face of the goldenrod form and the five-sheet standard

contract form , the salesmen at the station often used the start order

form for advertising orders in lieu of the standard contract form , and

this was particularly true of orders which were phoned in to the

station either by agencies or by sponsors known to the station salesmen .

In Mirelson's view, an order writtenon a start or change order form

( goldenrod form ) and countersigned or initialed by him to indicate

the station's acceptance of the order constituted an agreement or con

tract between the station and the advertiser for the broadcast of the

advertising covered by the particular form. Mirelson had no objection

to the use of thegoldenrodform by WNJR salesmen to place business

on the station (Tr. 3901-03 ) .

49. After Mirelson received instructions from Crow in July 1962

to secure individual contracts, he carried these instructions out in dif

ferent ways, depending upon the program and account involved, al

though he never considered the fact of obtaining these contracts as

changing the nature of the arrangement which had long been estab

lished with regard to each of those programs. In the case of Clint

Miller, BernieWitkowski, and the Jay Cee Agency, Mirelson himself

asked Miller, Witkowski, and Harold Ladell , who was the freelance

announcer for the Jay Cee Agency show , to get these contracts with

the advertisers on their respective shows. Witkowski, who already

had “ contracts” 17 for his program drawn directly with sponsors but

on a WNJRform different from thosedescribedabove and captioned

“ Order for Broadcasting," obtained additional " contracts " using the

same form ; the newer " contracts ” were signed by the individual spon

17 The term “ contracts” ( 1.e. , in quotes ) is used to identify those documents which were

not signed by Mirelson to indicate acceptance of the advertising arrangement by the

station .
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sors and by himself but no one signed them for the station (WNJR

Ex. 144, pp. 1-26 ). Clint Miller also drafted " contracts " with his

sponsors but on the standard WNJR contract form ; Miller signed his

name opposite the word salesman on most of the forms and signed

nearly all of these forms as representative of the Clint Miller Agency.

Less than half of the forms were signed by the sponsors, and none of

themwere signed by the WNJR station manager as accepted by the sta

tion . The charges for spot announcements varied generally with the ad

vertiser, the length ofthe announcement and thefrequency of the an

nouncement during the broadcast week ( see WNJR Exs. 128 , 129 ;

stipulations 4 and 5 ) . In the case of the Jay Cee Agency, Harold

Ladell drew up standard contract forms for each sponsor on the Blues

Show, wrote in the name of the advertiser or its representative, and

signed his own name opposite the word " salesman." No one signed the

forms on behalf of the station to indicate acceptance of the arrange

ment by the station ( see WNJR Ex. 136 ) . All of the forms supplied

by Ladell and appearing in the record were dated November 5, 1962 .

For the Joe Craine program , Mirelson asked Soriano to obtain the

required contracts sinceSoriano was the salesman on the account,and

Soriano did so . The individual contracts for Craine's show obtained

in October 1962 were actually drafted by Soriano on"Order for Broad

casting " forms, using information given to him by Craine, and Craine

then signed as representative of "Joe Crane Adv.” agency (WNJR
Ex. 139). Soriano, too, signed these contracts as the station's salesman .

50. In the case of the individual contracts for the " Celebrity Time"

program , Mirelson implemented Crow'sinstructions through a combi

nation of procedures. Withrespect to advertisers that were immediate

clients of King's agency, Mirelson personally went to King's office and

they executed thecontracts covering all of these sponsors who were

advertising on the program . The station actually prepared the con

tracts, using the standard contractforms with thestandardprovisions

on the back. Each contract showed the sponsor's name, and listed the

commencement date ( all were shown as July 23, 1962) , the rate per

broadcast, and the fact that there would be five - second announce

ments. The contracts were each signed by Kingon behalf of his agency ,

Celebrity Consultants Ltd. and were also signed by Mirelson to indicate

acceptance of the orders by the station . None were signed by an adver

tiser or an employee thereof. These contracts covered eight different

sponsors (see WNJR Ex. 5 , pp . 140–147).

51. With regard to those advertisers on “ Celebrity Time” who had

been placed on this show through the efforts of the freelance an

nouncers, Mirelson indicated that he would also need contracts for

them signed by an authorized representative of King's agency . There

upon, King suggested Soriano, who “ is over there at the station and

is handling these people forme”, as the person who should obtain the
contracts for the clients of the freelancers. Mirelson acted upon this

suggestion, and instructed Soriano to get contracts " for each one of

these individuals " and these " should be signed by the client or an

authorized representative of the agency for the client” ( Tr. 3810 ) .

The primary concern of Mirelson, whichhe indicated to Soriano, was

to have information as to the names of all the clients on the show , and
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he did not give Soriano detailed instructions as to the form or content

of the contracts for which he was making Soriano responsible. Since

Soriano had been a station salesman for many years, Mirelson assumed

Soriano would know the type of contract that he wanted. For his part,

Soriano did not see any practical purpose these contracts would serve

and he thought they were entirely unnecessary. No billing was ever

sent by the billing department to the individual sponsors because

the financial arrangementsbeing carried out between Soriano and the

freelancers were never reflected on the station's books, and no bills

were ever sent to the sponsors of a freelancer on the “ Celebrity Time"

show . Moreover, the contracts were not needed , in Soriano's view ,

for traffic purposes since the traffic department would fill in the pro

gram log based upon instructions from Soriano, written notification

handed to Soriano by the freelancers, and, in some instances, last

minute sponsors would be written in on the log by Soriano himself.
Nevertheless, Soriano undertook to follow Mirelson's instructions,

and he decided to use whatever forms were readily available " just to

keep as a matter of record or to satisfy Mr. Mirelson's wish .” Mirelson

never gave him a particular form to follow , and some of the forms

Soriano actually used to fulfill Mirelson'srequest were quite obsolete.

Soriano handed out contract forms to the freelancers and himself used

contract forms regardless of their color in order to save paper. He gave

instructions to the freelancers as to how to fill out the contracts, in

triplicate, themselves , since he was annoyed at what seemed to him an

apparently pointless task and he did not wish to be burdened with

filling them out personally.

52. The record reflects that at least 56 contract forms for sponsors

of the freelancers on " Celebrity Time" were turned in to WNJR be

tween the time Soriano first asked for them in July and the end of

October 1962. These documents were in most instances written almost

completely by the freelancers themselves, and the only material other

than the freelancers' handwriting on the forms was the signature of
Leonard Mirelson which sometimes was later inserted by him on

behalf of the station ,18 and also material which was occasionally writ
ten by Soriano on that portion of the contract form marked "For office

use only” to complete the form ; the material added by Soriano was

based upon information appearing above the line ( see, for example ,
WNJREx. 6, p . 5 ) . All of these documents, although varying as to

the form and extent of presentation of detailed information, indicated

the name of the sponsor, his address, the time period in which the an

nouncement would be placed, the priceper week , and whether or not

the arrangement was " T.F.," meaning " till forbid ” ( i.e. , to remain in

force until terminated by either the sponsor or the station ). Some of
the contract forms were signed by the sponsor. Most of them were

signed by the particular freelancer involved. In addition, many of
the freelancers signed their names on the line identified by the word

" agency.” In several cases the contract forms were actually drafted

by Soriano so as to aid the particular freelancer although in these

19 Mirelson admittedly did not place his signature on any of the freelancers' contract
forms (exhibit 6 ) before Mar. 6, 1963 ( Tr. 3470 ).
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instances the latter signed his name on the "agency" line . After the

forms were completed they were turned over to Soriano or left in a

receptacle at the station for him . He in turn then placed the docu

ments (various components ofWNJR Ex. 6 ) in a drawer at the station.

53. Between November 1, 1962, and the termination of the " Celeb

rity Time" program on March 9, 1963, an additional 86 contract forms

reporting arrangements offreelancers with various sponsors for place

ment of advertising on this program were prepared and became part

of Soriano's file (WNJR Ex. 6 ). At this point it is pertinent tocall

attention to four particular contract forms which were signed by one

of the freelance disc jockeys, Al Browne. As has been previously

found , Browne, who was a professional entertainer with extensive

contacts, had referred to Soriano a number of the other freelancers

appearing on “ Celebrity Time." The four documents in question

(WNJR Ex. 6, pp. 47, 48, 49 and 50) were signed by Browneon

behalf of another freelancer about November 14 , 1962, below the line

indicated as the place for the signature of the station manager. Be

cause this freelancer left the station without signing the particular

forms and Browne had referred him to Soriano, in the first place,

Browne was asked by Soriano to sign them, and he did so, following
affixing the signature " Al Browne." Browne, however, did not fill out

or sign the required forms for his own sponsors concerning whom there

were an indeterminable number of documents written up and placed

in Soriano's file ( WNJR Ex. 6 ) between November 1 , 1962, and

March 9, 1963.19 Although Browne was told by Soriano that a " con

tract” for each of his sponsors was required, he never completed any,

His explanation at thehearing for failing to do so was that he had

been told the station was out of forms and that he should “ send in "

the information about an arrangement with a sponsor " in typewritten

form " and leave it in Soriano's office or give it to him in person ( Tr.

1269). Soriano, on the other hand, had no explanation for Browne's

not filling out the forms other than the one that he was too busy. In

any event, Soriano, who was under instructions from Mirelson to

obtain a contract for each sponsor from all the freelancers on “ Celeb

rity Time," did not insist that Browne write up the formsand instead

undertook personally to complete them for each of Browne's sponsors.

Soriano received all of the information which he placed on these forms

from Browne himself. In addition, Soriano wrote Browne's name on

the forms so that they would be complete. He spelled the last name

as " Brown " in inserting Al Browne's name opposite the words

“Agency " and “ Per” ( see Ex. 6 , pp. 14 ; 58 ). He did not write in

Browne's name with any motive of creating the impression that

Browne personally signed the forms. Soriano did not look upon these

documents as obligating either Browne or his sponsors to pay any

thing, nor did heconsider them as serving any other purpose than

constituting records prepared merely to satisfy Mr. Mirelson's request

for them since they did not go anywhere but only remained in Sori

19 The examiner counted over 50 documents which were identified only with the name of

Al Browne (WNJR Ex. 6 ). But the record shows ( Tr. 3199 )thatBrowne's name was used

ETPD on forms reflecting the sponsors of other freelancers in some instances ,
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ano's drawer to be made available to Mirelson if the latter wanted to

see them (Tr. 2846–52 ).

54. Although Browne testified that " he never gaveSoriano any

authority to sign his name on the contractual forms (WNJR Ex. 6),

it is clear Browne was aware that Soriano was preparing the forms con

taining information regarding Browne's arrangements with his own

sponsors. For Browne was physically present andseatedbeside Soriano

when these forms were being written up by Soriano from information

contemporaneously being supplied by Browne (Tr. 2861-63).

Since Browne observed the preparation by Soriano of such forms

containing his name writtenout on one or two lines ( either on the
“ Agency ' line or the " Per ” line, or both lines ), it must be inferred

that he had actual knowledge of the fact that his name was being

inscribed on those forms. It is true that Soriano incorrectly spelled his

last name by omission of the letter “ e” but Browne at no time objected

to what Soriano was writing on the forms relative to his own sponsors

including the use of the name " Brown " which, under the circum

stances, could only be construed as referring to himself, Al Browne.

There is no evidence that Soriano expressly asked Browne if his name

could be written on the contractual forms (WNJR Ex. 6 ) . On the

other hand, the circumstances under which Browne's namewas placed

on such forms with regard to his own sponsors require the finding that

Browne tacitly consented to the practice followed by Soriano of em

ploying his name on the forms with reference to his sponsors. In a

substantial number of instances, the name " Al Brown" also appears

on forms unquestionably reflecting arrangements between other free

lancers and their sponsors. For example, eight forms dated as early

as July 17, 1962, andpertaining toDukeBaldwin's sponsors also had

written on them " Al Brown" (see WNJR Ex. 6, pp . 85 , 88, 89, 91 , 93,

96, 100 and 102 ). Anothereightforms dated July 21, 1962, and relating

to sponsors of freelancer John Budd (WNJR Éx. 6, 111 through 118)

similarly carried the nameof Al Brown. Soriano placed this name

on forms connected with other freelancers as a means of identifying

the particular advertising with “ Celebrity Time.” Some ofthe other

freelancers on whoseforms the name Brown appeared had been re

ferred to Soriano by Browne ; in the case of Duke Baldwin , however,

there was no such relationship and he in fact appeared on the show

long before Browne. Because Soriano had written Browne's name

( “ Brown ”) on many of the forms, he did so on Baldwin's forms

through force of habit, inserting the name some months later than

July 1962. Onefreelancer, Robert Jenkins, wrote the name of “ Brown "

on several of his own forms at Soriano's direction ( Tr. 1197 ) . Soriano

believed that he could use Browne's name for any of the freelancers

whom Browne referred to him , since he assumed Browne was aware

this was being done by Soriano at times inasmuch as he was standing

close by while forms were being filled out for others and Browne's

name was being written thereon ( Tr. 2862 ) . Altogether, the name of

Al Browne spelled either correctly or without the final " e" appears on

over 90 of the 141 documents constituting WNJR exhibit6 ( or on

approximately two-thirds of these " Celebrity Time” freelancers'
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forms which found their way into Soriano's file and ultimately into

the record ) .

55. During the period when Soriano was collecting the forms for

individual sponsors (WNJR Ex. 6 ) from the freelancers on “ Celebrity

Time,” Mirelson would occasionally inquire of Soriano whether he

was securing the " contracts" and whether they were “ in good order. "

Soriano wouldreassure Mirelson that he was obtaining the required

documents , and Mirelson would sometimes ask for Soriano's folder

and glance ata few of the forms init. At sometime around Novem

ber 1, 1962, Mirelson looked at the documents then in the “ Celebrity

Time” folder and expressed to Soriano his dissatisfaction with their

appearance, stating " they didn't look very businesslike, they were

scribbled , they were in various colors, they were in various hand

writings,” were not identifiable as relating to " Celebrity Time," and

"there were too many different names on these contracts." ( Tr.

3195–97 ). Mirelson also complained about such matters as the fact that

some of thefreelancers werewriting commercial continuity directly on

the contract forms, which was improper, and some were signing their

names in spaces intended for the signaturesof the station manager

or the station's salesmen . As a resultof Mirelson's critical comments,

and particularly Soriano's impression therefrom that Mirelson

"wanted one namebecause hedidn't wanttoo many names appearing”
(Tr. 2868 ) , Soriano wrote in the name " Al Brown on forms for other

freelancers than Browne. He used this name because Al Browne had

referred " the majority ” of the disc jockeys appearing on “ Celebrity

Time" to Soriano and was at the station so often. On many of the

Time” to Soriano later filled in the words “ Celebrity Consultants” or

“ Celebrity Time” sometime after the documents had been originally

drafted in order to provide the program identification which Mirelson

had indicated was desirable. Soriano told Mirelson that he was using

one name on the forms, and that the name of Al Browne was appear

ing on them. Mirelson had not specified that he wanted Browne to sign

his name personally on such forms, nor did Soriano state toMirelson

that Browne was himself writing the name " Al Brown " on them . The

record makes clear that all of the documents obtained by Soriano for

" Celebrity Time” (WNJR Ex. 6) were drafted (including any later

additions Soriano made on them before the program left the air on

March 9, 1963. No changes whatsoever were made on the original

“ Celebrity Time” forms (WNJR Ex. 6 ) after the program left the
air.

56. Subsequent to the issuance of the instructions to Mirelson in

July 1962, by the Rollins home office requiring him to obtain indi
vidual contracts for the sponsors on the " agency " shows, Crow and

Frank Minner, the Rollins controller, made an unannounced visit to

station WNJR on September 26 and 27.The general purpose of their
trip was to conduct "a station audit," an examination of the operation

of the station from the standpoint of observing the broadcast of pro
grams on the air and of checking various records maintained at the

station. On the evening of September 26, they monitored WNJR

programs, including the broadcast of " Celebrity Time," from a motel

in the area. On the morning of September 27, they arrived at the sta
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tion where Minner compared the September 26 program logs with

station contract files to determine the following matters: ( 1 ) Whether

the WNJR bookkeeping department had, as required , a broadcast

order or a contract to authorize billing all clientsfor whom commercial

announcements were broadcast on September 26 ; and ( 2 ) for Crow's

information , whether there was similar written evidence ( broadcast

order or contract) for every sponsor on an agency show for whom a

commercial had been aired during that day. The individual broadcast

orders or contracts between the station and the sponsors for which

Minner was to check at Crow's request were of noaccounting signif

icance to Minner since they were not used for billing purposes; the

billingwas made directly to the agencies such as Celebrity Consultants

with whom a master contract existed (see, e.g. , WNJR Ex. 3 ) . Minner

was able to find " paper work ” authorizing the billing for the specific

agencies. But he was told by the WNJR bookkeeper that it was the

station manager's function to maintain records for the individual

sponsors on these various agency shows. Minner then requested the

bookkeeper to make those documents available to him. Heasked for

them because Mr. Crow had indicated he ( Crow ) wanted to know

about the existence of such documents for the individual sponsors on

the agency shows. Minner received from the bookkeeper a quantity of

records maintained in separate agency show folders and relating to

the sponsors of spot announcements in each show , and he checked them

against the spots listed on the program logs. During this investigation ,

Minner noted that some of the individual documents for the agency

shows had not been completely filled out with all the necessary ac

counting information, and that for some announcements on the agency

shows the station did not have any individual documents. He reported

this information to Crow who did not personally examine all the

documents Minner had received . Crow was shownsome of the docu

ments which Minner had ascertained were not complete and accurate ;

also, Crow was told by Minner that there were some documents miss

ing from several agency shows ( Tr. 4715–16 ) . Neither Minner nor

Crow recalled at the hearing whether these deficiencies detected by

Minner on September 27 related to " Celebrity Time." The names of

eight sponsors appear on the “ Celebrity Time” program portion of

the September 26 log for which contracts are presently available.These

are the eight individual contracts executed by King. None of these con

tracts contain broadcast instructions below the double line for office

use only ( WNJR Ex. 5 , pp . 140-147).

57. Before leaving WNJR on September 27, Crow called Mirelson's

attention , among other results of the audit, to Minner's discovery

that not all sponsors on the air "had been put on contracts. " Mirelson

assured Crow that he would have "every client under contract within

a very short time since it was a matter of catching up ” (WNJR Ex.

47) . Upon returning to Wilmington , Crow onSeptember 29, 1962,
submitted a written report on the WNJR audit to Wayne Rollins

(WNJR Ex. 44) in which he incorporated Minner's findings with

reference to the agency shows, as follows :

( g ) Despite our instructions to have separate contracts for all clients

on freelance programs, it was observed that a substantial number of clients
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were on the air without any contracts to cover them . In addition , of those

contracts written many were incomplete and contained no broadcast instruc

tions nor any indication of the broadcast charges to be made.

Crow noted also :

There are spot announcements being broadcast on freelance programs that

are not entered on the program log. These were permitted notwithstanding

the absence of a contract.

58. The assurance which Mirelson had given Crow during the sta

tion audit in September 1962 , was reaffirmed in amemorandum (dated

October 19, 1962 ) in which Mirelson stated (WNJR Ex.46) :

We are insisting that our freelancers give us contracts on every account

they run in their shows and we are double checking to see that they do

this.

In the last -quoted statement, Mirelson was referring to his effort to

obtain individual contracts for the various sponsors on the agency

shows (Tr. 3813 ) . His actions in this area consisted of : ( 1 ) speaking

to the individuals most directly involved ; and ( 2 ) circulating under

date of October 24, 1962, a memorandum to all of them . The memo

randum was sent to Clint Miller, Harold Ladell ,George Hudson,

Bennie Witkowski, Joe Craine, Danny Stiles, and Joo Soriano.20 Es

sentially the memorandum was a reminder to its recipients that the

station was required to have" regular station contracts for all your

contracts now on the air, " and that those concerned should not “ make

any additions or changes on your show without a contract or a start

order at the station ." Copiesof the memorandum were individually

initialed by Soriano, White, Danny Stiles, and Clint Miller and then

returned to Mirelson, pursuant to his request in the memorandum that

this be done. Priorto the issuance of his October memorandum , Mirel

son was questioned by Lanphear astowhether he had the contracts

for the individual sponsors, and Mirelson's reply indicated that he

was obtainingthem(Tr. 5742 ). Lanpheardid not ask to see any con

tracts at the time. Nor did Crow personally look at any contracts or

broadcast orders on the occasion ofthe September 1962 WNJR station
audit.

59. Crow continued to recall that Mirelson did not have all sponsors

" under contract " when the September 1962 station audit was made,

and he determined to elicit a definitive report in writing from Mirelson

on the subject of the contracts. He looked upon this inquiry as an at

tempt to insure that Mirelson would achieve full compliance with

the directive to obtain individual contracts with all sponsors. Accord

ingly, on January 15, 1963 he wrote Mirelson a memorandum re
iterating his July 1962 instructions that WNJR obtain separate con

tracts foreach and every sponsor on the air and that it would not be

permissible to draw upa contract with a single individual or orga

» George Hudson and Danny Stiles have not previously been mentioned herein . Hudson, a

staff announcer employed with WNJR, was also associated as a freelance announcer with

an agency program then being broadcast over this station ( WNJR Ex . 44, par. (j) : Tr.

4734 ) . Danny Stiles, then a relief announcer for WNJR . was also appearing as a freelance

announcer on an afternoonprogramfor which he received as compensationthe proceeds from
the sale of four spot announcements to his own sponsors . The Stiles program was not an

" agency" arrangement since it did not involve a guarantee of specific revenue to the station

or any deduction of a percentage from the stated gross revenue for the benefit ofthe
freelancer.
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nization who would in turn broker out the time. Crow's communication

concluded :

Can you state now that you have your system functioning and that you do

have all clients on individual contracts as you proposed on July 9, 1962 ?

Please advise (WNJR Ex. 47 ) .

Upon receipt of the January 15, 1963, memorandum , Mirelson spoke

to the various individuals who were engaged in obtaining the required

contracts with sponsorson the agency shows under his personal super

vision and toldthem that the station " must have all contracts." He

also spot-checked their files to see that the contracts were there. Mirel

son particularly asked Soriano if he was obtaining contracts for the

Joe Craine show and the sponsors on the “ Celebrity Time” show, and

was assured that Soriano " had the contracts" ( Tr. 3852 ) . Mirelson

again circulated a memorandum (dated January 18, 1963 ) to all those

involved in obtaining contracts with individual sponsors in connec

tion with the agency shows, reminding them of the “ extreme im

portance ” of having" contracts in the station for every one of your

accounts on the air." Each of these persons initialed and returned to

Mirelson a copy of this latest communication. Mirelson then wrote

to Crow on January 21, 1963 , stating :

This is in answer to your letter of January 15, 1963, on separate contracts

for every client on WNJR .

This will confirm that we now have separate contracts with all clients

on WNJR. All freelancers and packagers on the station have given us in

dividual contracts directly with the station on all accounts they are running.

Also , we have our system set up so that no new account goes on the air

without a contract signed by the account or the packager, freelancer, or

salesman signing as the account's authorized representative or agency

(WNJR Ex. 49 ).

60. It was Crow's belief, when he issued the original instructions in

July 1962, to obtain individual contracts with sponsors, that the spon

sors would berequired to sign these contracts. Upon noting Mirelson's

comment in the last-quoted paragraph of his July 21 memorandum

(WNJR Ex. 49 ) , Crow immediately wrote Mirelson on January 23

as follows (WNJR Ex.50) :

*** I have no recollection, however, of our discussing the acceptability

of a packager, a freelancer, or a salesman being permitted to sign contracts

as the authorized representative of a client. It seems to me that this pro

cedure is unacceptable and does exactly what we are attempting to prevent,

the brokering of time.

Would you please tell me how this procedure came into being. Unless our

attorneys come up with the approval of such an approach. * * * we are

not carrying out the procedures laid down in previouscorrespondence.

61. Mirelson in turn was confused by the above-quoted response

from Crow since it was his own understanding from previous discus

sions about the contract instructions that it was permissible for an

agency or representative of an agency to sign on behalf of a sponsor.

The question as to whether someone other than the sponsorofa com
mercial announcement properly could sign an individual contract

was soon clarified for Mirelson when he received a followup mem

orandum from Crow under the date of January 25, 1963,stating

(WNJR Ex. 51 ) :
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I have discussed with our attorneys this morning the acceptability of

an agency signing a contract for a client in the case of advertisers who

buy into the shows of freelancers.

They would approve this procedure if among the conventional conditions

you include two others : ( 1) There can be no brokering of time and the
agency may not buy a block of time for more than one client to advertise

in ; ( 2 ) separate contracts for each piece of business shall be drawn up with

the station and the station shall maintain full control of the program and

all the material broadcast thereon.

他*

Mirelson acknowledged Crow's memorandum of January 25, in a reply

of January 29, 1963 (WNJR Ex. 52 ) , wherein he stated, in pertinent

parts :

I understand the two conditions that must be enforced in addition to the

conventional conditions of our contract and , in practice, we have already

been enforcing these conditions. "

If the above conditions are carried out in addition to the conventional

conditions, an agency may then sign a contract for a client placed in a

freelance show .

62. In writing his reply memorandum of January 29 (WNJR Ex.

52 ) , Mirelson was confirming his understanding of what the policy

of the Rollins Co. was with respect to forestalling the brokering of

time. He did not consider that the agencies were engaging in this prac

tice because in his view they were not buying time from WNJŘ for

resale but were placing advertising clients on programsunder a guar

antee of revenue to the station . Also, he believed that the brokering

of time was not present because the station was maintaining control

of the programs by various means which included obtaining separate

contracts with sponsors and the reviewof commercial continuity and

musical content for the agency shows. After Mirelson transmitted his

January 29 memorandum , no further question was raised by Crow

or the home office concerning the practice of having someone other

than a sponsor sign a contracton the advertiser's behalf.

63. That the name “ Celebrity Consultants," which was King's

agency, was a late addition to a majority ofthe contract forms sub
sumed under WNJR Ex. 6 is admitted by Soriano and is also self

evident from examination of the original exhibit. That these additions

occurred subsequent to January 26 , 1963, may be inferred from the

followingcircumstances: Soriano filled out 19 contract forms bearing

seven different commencement dates in January 1963, inclusive of

January26. On each of these forms “ Celebrity Consultants” or “ Al

Brown, Celebrity Consultants” appears to have been inserted in an

otherwise completed document, after the date on which the document

itself was originally filled out. These words were written with a dif

ferent pen, i.e., darker ink or heavier imprint. It is most improbable

thatSoriano would have simply forgotten to makethese additions on

19 different occasions during7 different days in a single month . Since

a Mirelson at this point proceeded to guote in full the two numbered conditions that had
been specified in Crow's memorandum of Jan. 25, 1963 (WNJR Ex. 51 ) .

9 The interchange of memorandums regarding signing the individual contracts that began

with Mirelson's communication of Jan. 21, 1963,toCrow (WNJREx.49) wasaccompanied

by the transmissionofacopy to Wayne Rollins in each instance .
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the additions were effected by Soriano no earlier than late in January

1963 and were made by him upon instructions from Mirelson , the ex

aminer finds that their inclusion on the documents in question was

prompted by the information received from Crow and contained in

his January 25, 1963, memorandum (WNJR 51 ) relative to the ac

ceptability of an agency signing for a client . The addition of " Ce

lebrity Consultants also served to identify the particular document in

which it was written with the “ Celebrity Time” program.

Cancellation of the “ Celebrity Time” program

64. It is clear that Mirelson in his own mind sometime in the summer

of 1962 had considered taking the " Celebrity Time" show off the air.

The contract with Celebrity Consultants (WNJR Ex. 3 ) was to expire

in December 1962.23 The account was seriously in arrears, a fact which

particularly troubled Mirelson because he took pride in a good record

with regard to collections, and he feared that the existence of the siz

able deficit with Celebrity Consultants would impair his standing with

the home office which had a strictpolicy against bad debts. Secondly,

Mirelson had heard rumors that Norman King was possibly engaging

in “ double billing. " * and this too concerned him since, even though he

knew the station in no way was involved in such practices, Commission

policydid not approve of “double billing.” Finally,he was unhappy

over Soriano's involvement with the “ Celebrity Time” show since

Mirelson had not divulged to the Rollins home office Soriano's role

of helping sell for King,an activity of which the home office might not

approve. Mirelson was deterred from making a decision to cancel the

show immediately by the thought that he should try to get as much

of the money still owed by King as was possible before he actually

took " Celebrity Time" off the air. However, when December 1962

arrived, which would have been the normal period to draft another

contract with Celebrity Consultants, he did not do so since he had by

then decided to cancel the program. Mirelson knewthatthe program

would be taken off the air certainly before the end of the1962–63 fiscal

year (April 30, 1963 ) , and Mirelson determined to collect as much

money as he still could' from King and take the program off sometime

after January 1 , 1963.25 The final decision to cancel the program was

made in late January1963 and the target date was the endof February.

He informed Lanphear of his decision and the reasons therefor, and

Lanphear told him to use his own judgment on the matter. Mirelson

had the authority to take a program off the air even without prior

approval from his superiors, though as a matter of practice he usually
consulted them before doing so.

23 This contract was a “ T.F." contract which was entered into in December 1961 and

according to trade practice would expire in a year ( Tr. 4241 ) unless canceled by either party
sooner ( Tr. 3455 ) .

24 As stated in the Commission's Report and Order in doc. No. 15396 (FCC 65-951)

released Oct. 22, 1965, adopting rules to prohibit certain billing practices, " The main

ingredient of the practice (known as double billing ) is the furnishing of false information

concerning broadcast advertising, to any party contributing to the payment of such advertis

ing, the purpose being to induce such party to pay more than the actual ( station ) rate for
the advertising,"

* Mirelson also reduced the Celebrity Consultants revenue guarantee from $ 300 per week

to $ 200 per week for the reason that this mighthelphis standing in Wilmington vis- a -vis

the large King debt, Mirelson reasoned thatthe smaller guarantee would meana smaller

debt figure on the booksand thus the program's arrearsmight notlookas imposing.
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65. In mid-February 1963 he then informed Norman King of his

decision. King requested to be allowed to continue the arrangement, but

Mirelson wasadamant and, finally, King requested at least 2 weeks'

notice so he could notify his sponsors and make other arrangements for

them . Mirelson granted him the postponement and set the termination

date as March 9, 1963, which was the day the show actually left the

air .On March 5, 1963, Mirelson wrotea letter to WayneRollins

(WXJR Ex.4 ) with copies to Crow , Lanphear, and Minner informing

them of his decision, and stating the reasons for it. He made no refer

enceinhis letter to King's debt or the “ double-billing” matter, and he

couched his statement of the reasons in general termswhich noted that

“ the agency is not living up to their promisesto us, not playing it

square with us, etc.”, and “the agency is not following our directives

and controls". Mirelson also notified Soriano of the specified termina
tion date .

66. Mirelson did not take the program off the air because of any rea

son relating to its program content. During Mirelson's entire tenure as

the WNJRmanager, he never received a single complaint from the

public, from any sponsors, or from any of the freelance talent who

participated in Celebrity Time.” Moreover, he was convinced in his

own mind thatthe program was popular and well received because of

the results of Pulse surveys which he read. Once a year Pulse, Inc., a

national survey organization, takes a survey of the Negro audience

(to which the station's programing is mainly directed ) throughout

the New York metropolitan area.WNJR used these ratings as guides

to determining its strong and weak program areas. Mirelsonstudied

the reports on the Pulse surveys for November 1961 and October

November 1962 which to him indicated that during the “ Celebrity

Time”period WNJR had eitherthe highestor the secondhighest share

of the Negro audience of any of the other stations ranked.26

67. Finally, it is clearly evident from the record that Mirelson had

made a final decision to terminate the show, had chosen the final termi

nation date, and had mailed the letter to Wayne Rollins notifying the

home office of Mirelson's decision to terminate the show as of March 9,

1963, before hewasaware that Commission investigators were visiting
the station in March 1963.

The Commission investigation March 1963

68. In March 1963, two Commission investigators, Louis C. Bryan

and George Oliviere of the Complaints and Compliance Division,

Broadcast Bureau,conducted a field investigation concerning possible

double billing practices by radio stations in the New York metropoli
tan area . On the morning of March 6, 1963, Bryan and Oliviere visited

station WNJR. Their purpose was to obtain information concerning

double billing practices, if any, involving that station or persons doing

business with that station. They were particularly interested in the

activities of the Celebrity Consultants agency in relation to the

» In the 1961 Pulse report WNJR had 26 percent of the audience for the 11-11 : 30 time

segment and stationWADO had 29 percent.The third -rankingstationhad 15 percent.

During the 11 :30–12 midnight segment WNJR had30 percent, WADO had 30 percent and

the third -ranking station only 14 percent. In the 1962 Pulse report during the 11 to mid

night segment WNJR had 21 percent and WADO had 21 percent (WNJR Ex. 164, pp. 2-3 ).
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“ Celebrity Time ” program which was then being broadcast over

WNJR. Upon arriving at the station, the investigators asked to see

the station manager, and after being told he was not available at the

time, they had a conversation with the program director concerning

the staffing of the station and its programing. When Mirelson became

available, they spoke with him in his office and first discussed the

nature of the advertising carried on the station ( the kinds of accounts

and sponsors) and the general programing. They then asked to see

the program logs for every other month falling within the year preced

ingMarch 1963. The Commissionrepresentatives next examined some

of these logs to obtain the names ofadvertisers onthe “ Celebrity Time"

program and finally compiled a list of more than 15 5 -second spot

advertisers on " Celebrity Time” who appeared on the May 14 and

May 17, 1962 logs. Having examined the logs for perhaps45minutes,

they again spoke to Mirelson and requested thathe locate the docu

ments relating to the “ Celebrity Time" program concerning the ar

rangements with the agency involved under which thisprogram was

operated by the station ( Tr. 6567 ) .27 They informed Mirelson that

they would talk to himafter their return from lunch about the infor

mation on theprogram logs and about the documents he was to produce

( Tr. 6566) . Mirelson indicated that he would attempt to comply with
their request.

69. After the investigators went to lunch,Mirelson got out the con

tracts for individualsponsors which he and King had signed (WNJR

Ex. 5 , pp. 140-147 ). He also procured from Soriano a folder containing

the remainder of the “Celebrity Time” documents (WNJR Ex. 6 ).

The forms Mirelson received from Soriano pertained to advertisers

placed on “ Celebrity Time" through freelancers ; thesedocuments were
required to be signed by the station manager of WNJR on a line be

neath the printed statement: " Accepted by radio station WNJR . "

Since Mirelson had not previously countersigned these documents on

the appropriate line to indicate stationacceptance, he now hurriedly

began filling in his signature onthem. He was able to complete only

about half of them before the Commission investigators returned to

the station because, among other matters, he wanted to inform the

Rollins home office that Commission representatives were visiting

WNJR . Upon their return from lunch , the Commission investigators

asked Mirelson what documents he hadlocated concerning the “Celeb

rity Time" program and Mirelson then produced some of the docu

ments from a pile which hehad assembled during their absence, stated

that these documents related to the program , and handed them over for

examination ( Tr. 6568 ) . He had arranged the pile of documents by

placing the eight contractshe had received from King (WNJR Ex. 5,

pp. 140–147) on top of the approximately 140 documents (WNJR

Ex. 6 ) he obtained from Soriano during the absence of the investigators

(Tr. 3496 ) . Mirelson handed over for inspection several (from six to

27 As Bryan testified concerning the particulars of the request (Tr. 6567 ) : "Weasked Mr.

Mirelson to locate the documents relating to the program known as" Celebrity Time," con
cerning the arrangements relating to that program with Celebrity Consultants, theagency

involved. ***I do not recall limiting our requests to contracts.I recall that we asked

for a documentation, anything in writing thatpertained to the operation of this program

and the final agreementsand cost and so forth ...."
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eight) documents taken by him off the top of the pile which he had

assembled during the luncheon period . His selection was therefore

necessarily limited to the small group of contracts he had personally

obtained from King and included none of the freelancers' documents

(WNJR Ex. 6) he had been given by Soriano.

70. The pileof documents fromwhich Mirelson took several off the

top and passed them over to the investigators was in a folder on or

near his desk . Mirelson "was not anxious" to have the investigators

see the contract forms that Soriano had collected from the freelancers

(WNJR Ex. 6 ) , and although he was prepared to turn them over

to the investigators upon request he was “ not aboutto volunteer ” to do

so ( Tr. 4213 ). At that time he considered the bulk of the documents

acquired by Soriano to be " in terrible shape " since he observed they

had different ( freelancers') names , various colors, and were illegible

in places (Tr. 3895 ) . The investigators looked at the contracts which

Mirelson had given them and then passed the forms back to him.

There is conflicting evidence in the record as to what transpired at this

point. According to Mirelson, he asked the two investigators if they

wanted to see additional contracts and when they responded in the

negative he did not pursue this subject further ( Tr. 4215 ). It is

Bryan's recollection, however, that Oliviere asked whether the docu

ments handed them by Mirelson was " all of the documentation cover
ing the arrangements with Celebrity consultants " and that Mirelson

responded these were “ all of the documents available to him at that

time” ( Tr. 6571 ) . The examiner finds no basis in the record for pre

ferring the recollection of either witness over that of the other on

the point at issue. Observation of both witnesses while testifying did

not afford any reason to infer eitherwas not being truthful in giving

his account of what took place on March 6, 1963. Moreover, Bryan's

recollection is not reinforced by his contemporaneous notes since they

are silent on the particular question. In any event, the employment of

the term " documentation " in Oliviere's reported question creates some

ambiguity as to the thrust of this inquiry ( i.e. , was he inquiring as to

the existence of some other kind of contractual document ? ) . As for

Mirelson's testimony, while he admittedly was not going to produce

the other documents in his possession unless required to do so by the

investigators, the examiner does not perceive how an assertion on his

part of their unavailability or nonexistence, notwithstanding his

dissatisfaction with the manner of their preparation, would have

been desirable from Mirelson's point of view . From the posture of the

record as the examiner views it, it can only be found that Mirelson

turned over several or all of the King contracts but purposefully did

not bring the existence of the other documents to the attention of the

investigators. The available evidence is in such dubious state as to pre

clude the further finding that Mirelson told the investigators he had

no additional contracts, or even that he was asked if there were more

contracts.

71. During the March 1963 visit by Commission representatives,

Mirelson described to them how the " Celebrity Time” program was

conducted. Mirelson statedthat “ Celebrity Time” was handled by an

advertising agency called Celebrity Consultants; that Norman King
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was the agency's principal and the station's main contact at Celebrity

Consultants; that there was no written agreement with the agency

then in effect concerning the arrangement for the program and that

the parties were operating on an informal and oral agreement basis ;

that the program was carried from 11 p.m. to 12 midnight; that the

agency had provided Bill Carlton as announcer for the program ;

that Carlton had formerly donethe program 5 nights a week ; and that

recently the staff anouncer had been doing the program almost all the
time because Carlton had not been available. Mirelson further stated

that WNJR maintained control over the program time; that the sta

tion provided the “Celebrity people" with a list from which to select
records and that the selections made were approved in advance of

broadcast by the program director. Mirelson further stated the station

did control the " Celebrity Time” broadcasts by having WNJR engi

neers and announcers monitor the program during air time. He also

told the investigators that" guest talent” provided by King appeared

on the show. Hedid not tell them that there were freelance announcers

appearing on “ Celebrity Time” nor did he mention the financial ar

rangements connected with their appearances on this program.25 The

investigators were not shown the written agreement betweenWNJR

andCelebrity Consultants (WNJR Ex. 3 ) which had been in force
until the endof December 1962 .

72. A number of other matters were also covered during the in

vestigation in early March 1963. The investigators asked Mirelson

about the method of billing on the “ Celebrity Time” program , they

asked about the amount of WNJR religious commercial versus reli

gious sustaining time, they asked if the station " brokered ” time, they

asked about copy used on the “ Celebrity Time” program , about the

possibility of payola, about invoices and accounts receivable, and

they requested station rate cards and program schedules. The investi

gators kept certain documents, i.e. , they retained station rate cards,

a station payola aflidavit form , a mastermusic list, aWNJR program

schedule, sample copy for “ Celebrity Time” and á form letter which

the station sends to record distributors indicating, among other things,

that station management chooses all the music which is heard on the

station . They did not take with them any contractural documents or
orders for broadcasting.

73. Mirelson indicated to the investigators, when questioned about

invoices and accounts receivable, that the financial records on these

matters were not at the station but could be found in Wilmington .

Actually the information was available at WNJR as well asthe home

office . Mirelson gave this answer because he believed such information

should be released to the investigators by authority of an officer or

director of the licensee or its parent company, and Mirelson at no

time was an officer or director of either the licensee or its parent. He

told them that the station did not broker time. He also told the Com

mission representatives that the station did not engage in the practice

of double-billing ,and that he had refused to provide Celebrity Con

sultants with inflated bills . Lastly, Mirelson told the Commission

* As Mirelson explained his silence on these two matters ( 'Tr. 4218 ) : " I didn't get into.

that, and theydidnt ask me and I didn't volunteer."
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investigators that the “ Celebrity Time" program was being terminated

at the end of the week and that he had written a memorandum to this

effect to the Rollins home office . The Commission investigators visited

the Wilmington office of Rollins on March 11, 1963, and at that time
were furnished a copy of Mirelson's memorandum of March 5, 1963,

reporting to the home office his decision to terminate the “ Celebrity

Time” program . At the Wilmington office, the two Commission repre

sentatives sought further information for the purpose of determining

whetherstation WNJR had engaged in double-billing, and it does not

appear that any question was raised there about time brokerage. The in

formation and documentation concerning the “ Celebrity Time” pro

gram which the investigators obtained at station WNJR and the Rol

lins home office in Wilmington were sufficient to satisfy their needs so

far as the accomplishment of their mission was concerned. Thus, they

were able to carry out theirpurpose which had been to determine

whether the licensee of WNJR had knowingly or unknowingly en

gaged in double billing. After obtaining theinformation concerning

billing and other matters which was available in Wilmington the

investigators did not find it necessary to return to WNJR for more

information about the double - billing question ( Tr. 6604-6606 ) .

74. In August 1963, the Commission sent Norman King á letter

( Br. Bur. Ex. 31 ) which made reference to discussion of the former

-Celebrity Time" program on stationWNJR by King withmembers

of the Commission staff duringthe week of July 21 , 1963. This letter

stated in part: " It is understood that you paid $300 per week for the

1 hour per night, 11 p.m. until midnight, Monday through Saturday .”

The communication raised a number of questions concerning the pro

gram including the matter of the King agency's billing procedures

for this program , and cited a provision in Your contracts with the

station ” that “WNJR did not participate in the programing of the

show or did not deal in any way with the sponsors.***" A copy of

this letter was given by King to Mirelson , who in turn brought it to

the attention of Crow at the home office soon after August 8 , 1963.

Crow saw the letter but made no inquiry ofMirelson at the timeregard

ing the mannerin which the “ Celebrity Time" program had been con

ducted or the other matters raised in the letter to King. He understood

that King had declined to answer the Commission'sletter. Lanphear

also saw theCommission's letter to King sometimein August 1963 , and

considered it to be informative from the standpoint of indicating the

Commission's further investigation subsequent to the March 1963

visit to WNJR intoKing's billing practices with regard to his “ Celeb

rity Time” clients. Lanphear noted particularly reference in the Com

mission's letter to the use of a particular billhead by King showing the

prominent use of the WNJR call letters.29 Although King no longer

had a program on WNJR , Lanphear spoke to Mirelsonabout this

and was told that Mirelson would take care of it and talk to King

about the use of such a billhead with the WNJR call letters since

Lanphear strongly objected to the practice. However, Lanphear did

- The letter (Br . Bur. Ex. 31, p . 2) inquired of King : " Did the station voice any protest

over youruseof their call-letters atthetops of your invoices? Was thestation aware that

you were selling the spots in " Celebrity Time" at a considerably higher price than they

would sell the spotsto the same advertisers ?
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not receive a report from Mirelson on any discussion he may have

had later with King about this matter.

75. At no time either prior to, during, or even soon after theCom

mission's investigation of the " Celebrity Time” program in March

and April 1963, did either Soriano or Mirelson indicate to any of

their superiors at the Rollins homeoffice in Wilmington, particularly

to Tim Crow, the head of the Rollins quality controldepartment,Al

Lanphear,the Rollins vice president in charge of all of the Rollins

radio facilities, or 0. WayneRollins, the president of the licensee and

of Rollins, Inc., the nature of the arrangements between Soriano and

King, nor did they indicate to these persons in any way the manner

in which the freelancers appeared on the “ Celebrity Time" program .

Moreover, as Mirelson's testimony makes quite clear, he deliberately

withheld such information since he was embarrassed about the par

ticular arrangements on this program ; in his own words, he "had

gotten into a bind on the show because, when King fell into arrears,

he had permitted Soriano, at King's suggestion, to bring on additional

freelancers to act as salesmen for the program andas talent ontheair.
As the show continued on WNJR under these conditions, the situation

with respect to King's indebtedness had not improved and Mirelson

was thinkingof taking the program off the air . Under the circum

stances, he followed a policy of giving the home office as little informa

tion regarding the program as he could ( Tr. 3663–3665). Even after
the show hadbeen terminated Mirelson used his own funds to reduce

the unpaid balance on King's obligation without disclosing this
anomalous action.

76. Mirelson's concealment of the nature of the arrangements is

further reflected by the fact that although Mirelson had ample oppor

tunity to explain these arrangements to the home office, he deliberately

failed to do so .Thus, for example, on and shortly after September 27,

1962, Tim Crow (the head of the quality control department) raised
certain questions about the show following an extensive audit which

he made of the station's operations on September 26 and 27. Mirelson

at that point couldhavetold Crow about the existence of these arrange

ments, but he specificallyrefrained from doing so, and when asked by

Crow who certain individuals appearing on theshow were, he identi
fied them to Crow only as King's talent. After this audit, Crow wrote

reports to O. Wayne Rollinsand to Mirelson which raised certain

questions concerning the mechanics of the “ Celebrity Time ” show,

among them an apparent failure to keep logs during the show for

several days, that a personality named Tiny Gray (whom Crow
characterized as a rank amateur ) appeared on the program and

seemed to bedoinga showfor the Jewishaudience, that another person
named Eddie Williams ( whom Crow also termed a rank amateur)

appeared on the show, and that, based upon slips of paper attached

to the log, four " separate groups" appeared tohave been presented
on the show (WNJR Ex. 44, p. 2, WNJR Ex. 45, p . 1 ; Tr. 5157-60,

6182–83 ). Mirelson admittedly could have told Al Lanphear, the Rol
lins vice president in charge of radio ( with whom he discussed the

September 26 and 27 audit) about the nature of these arrangements,

but he did not do so. Moreover, a second specific opportunity arose
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in January 1963 where Crow , in a routine monitoring operation

pointed out that on January 29three announcements promoting Fort

Lauderdale, Fla. , had been broadcast which were too long (see WNJR

Ex. 70 ) . In response thereto, Mirelson stated “ We have checked with

the representative of this (the “ Celebrity Time” ) show and find that

these spots were run by his announcer" (WNJÅ Ex. 71 ) . In actual

fact, Mirelson had checked with Soriano, and the reference to " the

representative of this show ” was an oblique reference to Soriano.

Mirelson deliberately avoided stating Soriano's name inresponse since,

if he had done so ,hemight have had to explain that Soriano was work

ing with freelancers on the show and acting as King's agent and

representative, a fact of which the home office was totally unaware

(Tr. 3795–97 ). Misleading also was Mirelson's reference to the an

nouncer of the agency since Bill Carlton had left the program in the

fall of 1962.

The WNJR forfeiture re “ Celebrity Time"

77. By letter dated January 22, 1964, the Commission issued to the

licenseeof station WNJR a notice of apparent liability for forfeiture

of $ 1,000 for violation ofthe reportingand requirements ofsection

1.613 ( c ) of the rules.30 The Commission's notice stated (WNJR

Ex. 166 ) :

A Commission field investigation into the operation of station WNJR re

vealed that for at least several months prior to March 9, 1963, the program

" Celebrity Time" was broadcast by station WNJR Mondays through Satur

days pursuant to oral or written contracts for sale of broadcast time for a

flat rate to Celebrity Consultants . Celebrity Consultants, a New York ad

vertising agency , acting as time brokers, resold the time in question , sup

plied talent as well as advertising continuity to WNJR and collected .

proceeds from the sale of time while WNJR received in return only a flat

weekly rate from Celebrity Consultants. Copies of the contract for the sale

of broadcast time to the time broker for resale were not filed with the

Commission, within 30 days of execution thereof in violation of section

1.613 ( c ) of the Commission's rules.

78. Upon receipt of the notice, Wayne Rollins immediately called

Washington counsel. Rollins was disturbed because he could not

understand why, afterhaving followed counsel's instructions as to the

preparation and handling of contracts, the station was being cited

for violation of the rules in the notice. Counsel was of the opinion

that, based on the facts he then had, there was some mistake on the

Commission's part and that brokerage by the station did not exist .

He advised Rollins to have someone gather all the facts with regard

to the “ Celebrity Time” program and sendthemon to Washington
before further discussion of the notice with Rollins . Rollins then

instructed Tim Crow to get the facts pertinent to the notice and

to report back to him by written memorandum . Crow spoke to

Mirelson by telephone and requested the latter to send him typical

or representative contracts for individual sponsors who had adver

tised on “Celebrity Time” ; he also asked for any contracts between

See. 1.613 (c ) requires a licensee to file within 30 days of execution thereof copies of

" Contraets relating to the sale ofbroadcasttimetotime brokers' for resale." The substance.
of oral contracts also must besofiled .
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WNJR and Celebrity Consultants that Mirelson could find. In re

sponse to Crow's requests, Mirelson transmitted three of the individual

contracts executed by King (WNJR Ex. 5 , pp . 140, 141 , and 142 )

and the two overall master contracts drawn up between Celebrity

Consultants and WNJR ( see WNJR Exs. 2 and 3 ) . Before this time,

Crow had never seen the master contracts. Mirelson selected the three

individual contracts because he believed they might possibly be the

basis for some question inasmuch as these were documents the Commis

sion investigators had seen in March 1963. Mirelson had been told

by Crow that counsel wantedto see representative contracts in con

nection with a notice of forfeiture or fine ( Tr. 5007-5008 ) . Crow

understood from being told so by Mirelson that the three individual

contracts he received were typical of all the individual contracts Mirel

son had in the station files for Celebrity Time." Crow also asked Mirel

son to have an examination made back over the WNJR program logs

for the 6 months prior to the visit of the investigators in March 1963,

to determine the extent to which any spots on behalf of WNJR spon

sors had been broadcast during " Celebrity Time” programs. Mirel
son reported that none had been found.

79. Crow prepared a memorandum report to Rollins, dated Febru

ary 4, 1964, " *** concerning matters relevant to the Commission's

proposed forfeiture at WNJR” (WNJR Ex. 55 ) . Essentially, the

report described the March 1963 investigation as contemporaneously

detailed by Mirelson orally and written down in notes made by Crow

at the time (WNJR Ex. 53 ). It indicated that the FCC investigators

had examined, but did not keep, samples of the individual contracts

for “ Celebrity Time. ” The report also attached copies of " typical

contracts deployed on the 'Celebrity Time Show ,"" music sheets,

sample copy, sample invoices , and the Commission letter which had

been directed to King(WNJR Ex. 55) . The attached contracts were

three of the white King contracts (WNJR Ex. 5-140-42) which

Crow stated were " actual contracts from the (WNJR ) files.” The

report did not include the overall King contracts (WNJR Exs. 2

and 3 ) and Rollins had no recollection at the hearing of having

seen them before ( Tr. 6012 ) . The financial terms of the overall con

tracts (except for 15 percent deduction from the gross) were men

tioned in the Commission's letter to King (Br. Bur. Ex. 31) which,

as noted above, was attached to Crow's report (WNJR Ex. 55 ) .

Again, however, Rollins had no recollection at the hearing of ever

having seen the King letter before ( Tr. 6183–84 ), nor, except for

the fact that " typical” individual " contracts" were attached , did

he recall, having seen the other attachments mentioned in Crow's

memorandum (Tr. 6006, 6185 ) . Crow's memorandum mentioned

two separate visits made by the investigators in 1963 to Norman

King, “ the agencyman,Celebrity Consultants ”.

80. Wayne Rollins read the report, and particularly noted the

attached copies of the “ Celebrity Time” individual contracts which he

understoodwere typical of those being used for this program . He be

lieved that contracts similar to the three specific individual contracts

which were attached existed for all the agency shows on station WNJR
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( Tr. 6006 ) and that all of the individual contracts for the “ Celebrity

Time" program were " in order” ( Tr. 6016 ) . Crow's information about

the March 1963 visit of the investigators to WNJR and the contracts

attached to his report to Rollins were turned over to Washington

counsel, and Rollins had further discussion concerning the notice of

apparent liability with counselas well as with Crow and Lanphear. It

was counsel's conclusion that the licensee was required to contest the

notice since, in his opinion, the station wascomplying with the Com

mission's rules and should not have a fine on its record . Based

on counsel's recommendation, and upon his own inspection of the

sample contracts attached to Crow's report to him , as well as the assur

ance afforded by Mirelson's reports to Crow that the contracts were in

proper form and in use at the station , Wayne Rollins personally made

the decision to contest the forfeiture. Before arrivingat this decision,

Rollins had determined to his own satisfaction , and had then received

the opinion ofcounsel to the same effect, that the contracts for “ Celeb

rity Time” which he had seen did not reflect time brokerage agreements.

$ 1 . Counsel thereafter prepared a response and opposition to the

proposed forfeiture, and a draft of thisdocument was circulated to

Wayne Rollins, Crow , and Lanphear. Rollins read the draft and

believed that the information in it was true and correct. Beforesigni

fying his approval of the contents, he checked with Crow and Lan

phear to ascertain that they each had also read it and to elicit their

views as to the truth of the statements contained therein . Neither

called any inaccuracy in the document to his attention. Lanphear in

dicated to Rollins that he concurred completely with the statements

in the opposition ( Tr. 5704 ). Crow found nothing factually incorrect

in this document when he reviewed it (Tr. 4855). Rollins assumed

that Lanphear would discuss the proposed opposition and the charges

in the notice of apparent liability with Mirelson since they pertained

to the operation of, and directly affected, station WNJR, but he never

inquired whether Lanphear had in factdone so. He did not instruct

anyone to go and look at all the contracts for “ Celebrity Time"

at station WNJR mainly because of his confidence in Mirelson, a

trustworthy veteran employee with the licensee ( Tr. 6017 ) , who had

reported on January 21, 1963, that bythen he had "separate contracts

with all clients on WŃJR ” ( see WNJR Ex. 47 ) . Furthermore, he

did not consider it necessary to issue such an instruction since he

had received from Crow the documents characterized by the latter as

" typical contracts” for “ Celebrity Time” (Tr. 6017 ) . Rollins knew of

no reason to suspect that the individual " Celebrity Time” contracts

might not all be in existence or in proper order, and he waswilling

to subscribe his oath to the statements contained in the draft of the

opposition prepared by counsel. Having received the reassurances

of Crow and Lanphear as to the factual accuracy of the contents

and acting inthe light of his own understanding of the facts, Wayne

Rollins signed the affidavit attached to the “ Response and Opposition

of Continental Broadcasting, Inc. to the Commission's Notice of Ap
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parent Liability for Forfeiture" 31 and this document was filed with

the Commission on March 16, 1964 .

82. Theresponse and opposition (WNJR Ex. 167 ) stated in per

tinent part ( i.e., pp. 11-12 ) :

* * * station WNJR considered the advertiser as a principal in behalf

of whom Celebrity Consultants, Ltd. , purchased time on station WNJR as

an agent for the advertiser. It always recognized the original sponsor as

being liable equally with the advertising agency for payment of the time

charges involved. In July 1962, upon the advice of counsel, it required

Celebrity Consultants, Ltd. , to enter into individual contracts with the

station in behalf of each sponsor. These contracts were examined by the

FCC staff when it investigated this matter. Each contract showed who the

advertiser was and showed the agency as Celebrity Consultants, Ltd. More

over, this contractexpressly stated that the advertiser agreed to pay and the

station agreed to hold the advertiser liable for payment for the broadcast

ing covered by the agreement * *. Under the terms of the individual con

tracts, both the advertiser and Celebrity Consultants, Ltd., were liable

for the payment for the time. Not only does the contract itself demonstrate

that the station dealt with Celebrity Consultants, Ltd. , as a regular adver

tising agency , but it also always paid the advertising agency a regular

15 -percent commission which was deducted by Celebrity Consultants, Ltd.,

when it remitted the guaranteed revenue for the advertising involved. In

other words , although the flat rate of the revenue guaranteed by Celebrity

Consultants, Ltd. , was $ 300 per week and this was the amount billed to

the agency each week, the agency remitted only $ 255.22

83. In light of the foregoing, Continental contended that WNJR

did not sell time to Celebrity Consultants ; that the agency did not

resellthe time to sponsors ; and that, therefore, the agreementbetween
WNJR and Celebrity Consultants was not subject to the filing re

quirements of section 1.613 (c ) of the rules as a time brokerage con

tract for the resale of time (WNJR Ex. 167, pp. 12–14 ). Continental

asserted too in its response that, in view of its above -noted conten

tions, on the advice of counsel, contracts such as those entered into with

Celebrity Consultantshad not been filed with the Commission (WNJR

Ex. 167, p. 13 ). In discussing the character of the arrangement be

tween Celebrity Consultants and WNJR , it was also stated in the re

sponse ( WNJŘ Ex. 167, p . 14) that " WNJR maintained complete

control over all programs since the contract ( with Celebrity Consult

ants ) provided that the station had the sole right to determine whether

or notall programs or copy were in the public interest'', and that

“WNJR retained the right to place additional spots during the time

period involved .”

84. The factual representations in the response which have been

set forth above ( pars. 82–83) were largely inaccurate. First,WNJR

did not require Celebrity Consultants, Ltd., to enter into individual
contracts with the station in behalf of each sponsor broadcasting

31 The affidavit averred that Rollins had read the response and opposition, and that the

facts therein relating to thearrangementsbetweenWNJR and CelebrityConsultants were

true and correct. It was his normal practice to sign such affidavits if his trusted employees

toldhimthefactscontainedthereinwere true,and he had no reason to doubt them andwas
satisfied as to the accuracy of the statements made ( Tr. 6059-6060 ) .

6 The station considered its earlier agreement with Celebrity Consultants, Ltd., terminated

at that time. The earlier agreement certainly terminated by December 1962,and was not in

effect during the period pertinent to the notice of apparent liability for forfeiture. The

$ 300 weekly guarantee was continued by oral agreement. (WNJREx. 167, f.n. atp. 11 ).

32 Rollins understood the reference in the response to the examination of contracts by the
FCC staff in the context of Crow's reportto him that the investigators had looked at

" samples" of the individual contracts ( Tr. 6206 ) .
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on " Celebrity Time.” Except for the eight contracts which Mirelson

personally obtained from King at the agency . (WNJR Ex. 5 , pp.

140–147), a number of freelancers were providing the station with

documents that, with some few exceptions, at best constituted memo

randums of their own arrangements with the sponsors to whom they

sold advertising time. In numerous other instances, Soriano filled
in contract forms reflecting arrangements of the freelancers with

sponsors. It would not be possible to apply the term " contracts” to

these documents either since they were not executed by Mirelson, the

station manager, until sometime after they had been written up by

Soriano who was certainly notthe authorized representative of WNJË

for the purpose of entering into written advertising contracts for
" Celebrity Time.” Indeed, Mirelson never got aroundto signing the

so -called contracts relating to the sponsors of freelancersuntil the
program was about to go off the air. Moreover, the Commission in

vestigators did not examine any of the approximately 140 documents

for freelancers' sponsors which documents had not been supplied to

the station by Celebrity Consultants nor even shown to the investi
gators (WNJR Ex. 6 ). Thus, it was an incorrect assertion to say

that " these contracts were examined by the FCC staff " in March

1963. Further, there were numerous instances where a " contract” did

not show “ Celebrity Consultants ” as the agency . In addition, be
cause Soriano made liberal use of forms which did not contain stand

ard contract provisions printed on the back, only 32 of the 150 docu

ments involved " expressly stated " that the advertiser agreed to pay

and the station agreed to hold the advertiser liable forpayment of

the matter broadcast. For the same reason, nearly 80 percent of the
" individual contracts" did not by their terms hold both the adver

tiserandCelebrity Consultants liable for the payment for the time
(WNJR Ex. 6 ) . Again , absence of the standard contract provisions

from these contracts made incorrect the statement (WNJR Ex. 167,

p. 14) that the contract in each instance contained a provision indi

cating “ WNJR maintained complete control over all programs."

Finally, as for footnote 5 to the response , there is no evidence that

thestationconsidered its writtenagreement withCelebrity Consultants

(WNJR Ex. 3) as “terminated” in July 1962. Rather, because of the

T.F. termination provision, Mirelson believed that the contract ex

pired after the end of 1 year,or the end of December 1962. In any event,

the contractual arrangement was continued by mutual understanding

of Mirelson and King beyond December 31 , 1962, and until the show

went off the air on March9, 1963, pursuant to Mirelson's notification to

King. In this connection, it has been found ( f.n. 25, supra) that the

weekly guarantee was reduced from $300 to $200 in December 1962, so

that the footnote reference in the response to $300 as being the weekly

guarantee after December 1962 was also inerror. Although Lanphear

was told by Mirelson sometime before " Celebrity Time” went off the

air about areduction having been made in the weekly guarantee, there

is no evidence that Rollins or Crow were told about this change. Lan

phear did not examineany of the contracts for thespecial agency pro

grams including " Celebrity Time” on his visits to WNJR prior to the

filing of the response and opposition . Sometime in October 1962 , he
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had inquired of Mirelson if the station had the individual contracts

that quality control instructed Mirelson to obtain, and he understood

from Mirelson's reply that Mirelson then had someof them and was in

the process of obtaining others.33 As applied to the three contracts from

among the eight that Mirelson obtained from King and which three

contracts Crow sent to Rollins as being " typical” of those obtained

by WNJR for the “ Celebrity Time” program (WNJR Ex. 5, pp. 140–

142), the representations in the response concerning the contents and

provisions of the individual contracts and the requirement by the

station that Celebrity Consultants Ltd. enter into them with the station

on behalf of the sponsor concerned were of course true. Nor was it in

accurate to asserttoo that these three contracts had been examined by

the investigators.

85. Mirelson believed , when he first learned of the forfeiture matter

in late January 1964 , that a fine had already been levied against the

station in connection with the show “ Celebrity Time.” He was never

provided with a copy of the notice of apparent liability (WNJR Ex.

166 ), and neither read the document nor discussed it with anyone from

the Rollins home office. Hedid not initiate any discussion of the for

feiture with the home office because he had assumed that the fine would

be paid and that would be the end of the matter. Mirelson did not know

specifically what the fine was about but was not concerned on this score

since the " Celebrity Time” show had been off theair for many months

and he believed that he was following the instructions of the home office

on the contractual and other aspects of handling the special agency

shows still being carried by WNJR.He was not consulted as to whether

the licensee should opposethe forfeiture but was requested by Crow to

forward to him representative contracts pertaining to " Celebrity

Time” and was told counsel desired to see these in connection with a
forfeiture.

86. The evidence in the record is not persuasive that Mirelson was

afforded the opportunity to read the response and opposition (WNJR

Ex. 167 ) before it was filed with the Commission on March 16, 1964.

Mirelson testified that he did not read the opposition document prior

to the time it was filed but saw it shortly thereafter (Tr. 3448, 389+

3895 ) . Lanphear, on the other hand, testified that he showed Mirelson

a copy of the opposition prior to the time it was filed ( Tr. 5575, 5709 ) ,

although he admitted he could havedone so as late as March 18 or 19,

1964, which would have been after the document was filed ( Tr. 5576 ) .

Lanphear testified too that, although he received no express instruction

to show the opposition to Mirelson , Rollins " knew ” that Lanphear was

going to doso (Tr. 5710 ) , and that he ( Lanphear) had intended to

show it to Mirelson some time before the filing but he did not make a

special trip to do so and took the document up from Washingtonwhen

he made a regularly scheduled trip (Tr. 5712 ) . At one point in his

testimony, Lanphear also stated he had a discussion with Mirelson

subsequent to thedrafting but prior to filing of the opposition, “Pre

sumably so that if there were any changes after Mirelson had seen the

33 On Jan. 29 , 1963, there were three announcements broadcast on “Celebrity Time"

which were not logged '(WNJR Ex. 70) . In amemorandum to Crow dated February 14, 1963

(WNJR Ex. 71) , Mirelson explained this discrepancy and reported that a contract with

the sponsorcoveringthe spots had now been obtained.
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oppositionI could give them to our counsel” ( Tr. 5904 ).Lanphear had

some recollection of having informed either Crow or Rollins that he

had shown a copy of the opposition to Mirelson ( Tr. 5716 ) .

87. In view of the conflict in the testimony discussed above and

Lanphear's admission that he could have shown the opposition to

Mirelson on a date subsequent to its filing ( i.e. , March 18 or 19 ) it can

only be found that Mirelson was shown a copy of the opposition soon

after its submission to the Commission . On the occasion when Mirelson

was shown the document in question by Lanphear, he was told that

Rollins was going to oppose the forfeiture. Lanphear showed Mirelson

a copy of theopposition because he wanted Mirelson to be aware of the

factsstated therein and the legal arguments concerning brokerage.

He did not give Mirelson any instructions when he handed the docu

ment over and he did not ask Mirelson specific questions about it . In

the presence of Lanphear, Mirelson looked through the document. He

did not point out anything in theopposition to Lanphear and made no

significant comment about it while reading it. Mirelson then returned

the document to Lanphear without comment and without indicating
any inaccuracies in it .

88. When Mirelson read the opposition, he inwardly became

" panicky” because it appeared to himthat a part of the argument

advanced by Rollins in the document indicated WNJR had a " perfect "

and complete file of individual contracts for the “ Celebrity Time"

show. The particular passage in the opposition which disturbed him

stated as follows:

In July 1962, upon the advice of counsel, it required Celebrity Consultants,

Ltd. , to enter into individual contracts with the station in behalf of each

sponsor. These contracts were examined by the FCC staff when it investi

gated this matter. Each contract showed who the advertiser was and showed

the agency of Celebrity Consultants, Ltd. (WNJR Ex. 167, p. 11 ) .

From reading the above-quoted passage Mirelson drew the inference

that the Rollins'home office believed that the individual contracts for

“ Celebrity Time" were all in perfect shape— " all perfectly executed and

all had the proper information and so on " ( Tr. 4168 ) . He had doubts as

to whether the contracts for “ Celebrity Time” in the station's files were

in the shape described in the opposition ( Tr. 4170 ) and he was con

cerned over whether the station did have the contracts in good order as

represented by Rollins in the statement he read ( Tr. 4169). He did not

voice his apprehension to Lanphear. When Mirelson came to the station

the next morning after his meeting with Lanphear, he asked Soriano

for the file of the individual “ Celebrity Time" contracts (WNJR Ex.

6) and started looking through these documents. He observed that they

werein extremelypoor shape, that they were not at all uniform , that

they hadmany different names on them ,and that they had been written

up on different colored forms. He found the forms to be confusing

because thereweremanynames signed in different places, often errone

ously, and the role and identity of Celebrity Consultants was not

clearly indicated. In short , the forms were not as clear in setting out

the relationships between the parties as the opposition had indicated .

Mirelson's inspection of the file of contracts left him with the con

clusion that they were “in terribly sloppy shape" and he " just couldn't
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understand them ” himself (Tr. 4170 ) . Hewas quite upset over the con

dition the documents were in, and his reaction to them was " thatif

Wilmington saw these, they would probably fire me” ( Tr. 3896 ) . He

envisioned this prospect because he had not followed home office

instructions, and the condition of the contract file would indicate that

he had failed to adequately supervise the obtaining of contracts in

proper form.34 He was also concerned over the fact that he had allowed

Soriano to work for King without the knowledge or approval of the

home office. At this time, too, Mirelson was under great emotional

stress arising from what shortly proved to be the terminal illness of

his mother; the effect of this distressing situation was even more inten

sified by the circumstance that plans andarrangements for his wedding

had alreadybeen made and were inevitably complicated by the critical

development. Thus, it was in the period when Mirelsonwas being beset

by these personalproblems that it was brought hometo him the licensee

had placed its reliance on a file of documents at WNJR which fell far

short of the representation as to their form and content stated in the

opposition and submitted to the Commission .

89. Mirelson called in Soriano and expressed his belief that the “ Ce

lebrity Time" documents (WNJR Ex. 6 ) "should be done over" (Tr.

3258 ) and indicated further that he wanted Soriano to execute this task

( Tr. 2928 ) . When asked why these documents had to be redone,

Mirelson replied that someonefrom the Wilmington office might wish

to see them and if this were to happen, he “ wanted something that
looked more presentable, more businesslike” than what he then had.

He gave Soriano specific instructions that the documents which

Soriano was to prepare should show the name of Celebrity Consultants

as the agency, and contain the signature of an authorized representa

tive of the agency (one name) . Mirelson also saidthat he wanted them

to look uniform . Soriano reluctantly acquiesced in Mirelson's project

since he saw no purpose to be served by redoing the contracts for a

programthathad been off the air for a year. He proposed to Mirelson

that WNJR " start order” forms of which plenty were available in

pads of one color (goldenrod) should be used. Soriano also suggested

that the forms to be filled in could be mailed to Al Browne, whose name

spelled as “Brown” appeared on many of the original documents

(WNJR Ex. 6 ) , for his signature. He assured Mirelson that this was

a " good name” to use, and although he was not sure that Browne would

sign thenew forms and was not anxious to talk to Browne about it,
he told Mirelson he would call Browne. Soriano delayed making a

telephone call to Browne and he procrastinated in starting work on the

forms to be written up . Only after repeated inquiries from Mirelson

as to how theundertaking was progressing did Soriano finally start

and complete the task at home evenings by devoting several late -hour
sessions to it.

90. Soriano filled out in longhand anew set of 139 documents con

taining the information requested by Mirelson except for the signature

of a representative of Celebrity Consultants. However, he still had not

3 Mirelson's concern over the required contracts for " Celebrity Time " was indicated
by his comment to Soriano : " Suppose Wilmington comes in and looks at whatwehave

here ? What will they think of me?" ( Tr.2928 ) .
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spoken to Al Browne about signing these forms as the agency's repre

sentative and knew it would be imposing on Browne to ask the latter

to do so . Nor did Soriano want to make a trip to Brooklyn to see

Browne for the purpose of obtaining his signature to the pile of docu

ments . He notedfrom several of theoriginal documents that Browne

had signed his name on them with the letter " e" in it , and decided that

if he put down the name“ Brown " on the new set of forms as had been

done on many of the originals by Soriano himself this would not be

harmful to Browne since it was not a forgery of his signature and

would make no difference from the standpoint of the purpose to be

served by the documents. Soriano considered that there would be no

obligation on the part of anyone topay any money as a result of the

existence of the new forms, that Mirelson would probably never ask

him about the authenticity of the signature, and that maybe Wilming

ton would never ask fortheformsand " they would be buried there'

among the WNJR files ( Tr. 2935–2936 ). With these thoughts in mind,

Soriano signed the name " Al Brown "to the new documents but with

out telling Mirelson he had done so. He then presented the completed

documents to Mirelson who looked at a few of them , then indicated to

Soriano they were satisfactory, did not ask if the name sign ( Al

Brown ) on the forms was Browne's signature, and kept the new set

as well as the original set ofdocuments. Mirelson assumed that Al

Browne had personallysigned the new forms, and had no suspicion

that the signature “ AlBrown ” was not genuine (Tr. 3915 ). Mirelson

was told by Soriano that Al Browne had beenauthorized by King to

sign contracts for individual sponsors and that Soriano couldget

Browne's signature on the copies when the preparation of a new set

of forms was first discussed ( Tr. 6963 ).

91. The new documents preparedby Soriano differed from the orig

inals in several respects. Perhaps the most significant difference was

the complete absence of any reference in the new documents to the

various freelance announcers whose names and signatures appeared in

the originals. Furthermore, the rates appearingin some of the new

forms differed from those found in the originals where Soriano

thought the rate as first written was incorrect. Also , the commercial

continuity appearing in some of the originals was not reproduced in

the new forms. Moreover, the new documents uniformly indicated the

agency as Celebrity Consultants whereas the originals contained vari

ous other names as either an agency or salesman .In short,many of the

new documents were different in various respects from the originals,

as would be evident upon a point-by-point comparison of the related

documents in each set. No changeswere made by Soriano, however,

with respect to the name of the sponsor, the date of the announcement,

and the length of the announcement. Soriano occasionally wrote out

matters in full on the copies rather than in the abbreviated form

sometimes used on the originals, and he occasionally filled in informa

tion on copies where he believed the originals to be incomplete.

92. Sometime after the issuance of the Commission's January 22 ,

1964 notice of apparent liability , Mirelson mentioned to Soriano that

a fine had been imposed against the licensee company of WNJR as the

result of an investigation conducted in March 1963. Soriano was not
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told what violations were involved in the fine, and it was merely indi

cated to him that there were problems. Mirelson did not identify any

programsin connection with the problems, and Soriano wasunaware

that the fine was related to the " Celebrity Time” show ( Tr. 3252 ) .

Soriano was never told by Mirelson , as a reason for the preparation of

the new set of documents, that he wanted the contracts redone " because

someone from the FCC might want to look at them ” ( Tr. 3270 ) . In

this connection , the examiner fully credits Soriano's testimony, em

phatically stated ( Tr. 3270 ) , that if he had known the new documents

(WNJREx. 5 ) , were to be shown to Commission representatives he

never would have prepared them.35

93. Mirelson was not oblivious to the possibility that the Commis

sion would want to see the contracts referred to in the response and

opposition to the forfeiture filed by Rollins on March 16, 1964 (Tr.

6518 ) . But, he was not appriseduntil April 3, 1964 , that an inspection
of such documents would in fact be made; on that date Crow spoke to

Mirelson on the telephone and indicated that Commission personnel

were coming to the stationon April15, 1964, for the purpose ofexam

ining documentary material including the contracts for “ Celebrity

Time” (Tr. 4225–4226 ) . In a memorandum written to Mirelson on

April 3, 1964 (WNJR Ex. 146 ) , Crow confirmed the telephone mes
sage and returned the three individual "Celebrity Time" contracts

(WNJR Ex. 5, pp. 140-142) and the contracts with the King agency
(WNJR Exs. 2 and 3 ) , documents which figured in the preparation

of the opposition (WNJR Ex. 167 ) . In the same memorandum Crow

alsoinformed Mirelson that Washington counsel , Crow and Lanphear

would meet with Mirelson onApril 14, to go over the documents and

would stay over to be with Mirelson the followingday. Crow closed

his memorandum with the following comment : " In the meantime,

let me know as soon as possible about any areas of concern that you

may have, so that they can be explored fully by us without delay. It

is not clear from the record that Mirelson received the new set of

documents (WNJR Ex. 5 , pp . 1–139 ), from Soriano before Crow's

telephone call on April 3 , 1964, and Mirelson has even conceded that

"It is entirely possible that his actual turning over of the documents

to me might have been after I learned of the FCC visit " (Tr. 4181 ) .

But the examiner is persuaded that Mirelson, as he has indeed testified

( Tr. 4183 ) , asked Soriano to prepare the new documents before learn

ing of the forthcomingApril 15 , 1964 visit of the Commission investi

gators. This finding derives from Soriano's testimony: as to the

delaying tactics he engaged in before making up the new set of docu

ments(Tr.2933 ),thatMirelson atfirst toldSoriano to take his time

(ibid. ) , and that it was “ 2 or 3 weeks” after Mirelson's request that he

turned them over (Tr. 3277 ) ; and from Mirelson's testimony that

there was a period when he had the contracts ( Tr. 4181-4182) and

23 Observation of Soriano while testifying and the inherent credibility of this statement
viewed in the contextof what little, if anything, he personally had to gain from redoing

the documents impels this findingin favor of his credibility on the point involved . Soriano's

disavowal at the hearing (Tr. 3334), on the ground of inadvertence , of his prior con

tradictory unsworn statement (Br. Bu . Ex. 19) is accepted by the examiner as worthy of

credence from the standpoint of hisdemeanor on the stand ,and asbeingsupportedby a

reasonable explanation under oath of the original mistake which he was now correcting
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“maintained " them with the knowledge the Commission personnel

were going to visit the station ( Tr. 4182 ) .36 The time span covered by

their combined testimony clearly points to the making of the decision

by Mirelson to have the contracts redone at some time earlier than

April 3 ; had the determination been made by Mirelson on that date

only 11 days would have elapsed between the request that they be

prepared and the time they were shown to counsel and Crow - an in

terval too brief to square with the above -stated credible testimony of
Soriano and Mirelson in this area.

94. Of foremost concern to Mirelson after he read the response and

opposition to the forfeiture was the question of the reaction of the

Wilmington home office if it should learn that the individual contracts

mentioned in that pleading were not ( except for some few of them ) in

the form described therein .His state of mind at the time in this respect

is mirrored by his following testimony ( Tr. 3896 ) : “ I thought that if

Wilmington saw these they would probably fire me.” He had no

knowledge then that the Commission was going to make a further

inquiry about the matter although he was cognizant of the possibility

there might be an inspection desired by Commission personnel of the

entire file of individual contracts for Celebrity Time." However, the

form of the contracts which they had seen in March 1963, afforded

noreason for the investigators to question the shape in which the other

individual contracts might be in. In view of the above matters the

examiner finds it improbable that the primary motive Mirelson had

for requesting Soriano to prepare the new documents was " that some

one from FCC might want to see them .” 37 Mirelson's own statement

given to Commission investigators prior to hearing ( Br. Bu. Ex. 21 )

did state that “my basic reason for having the new contracts made

was to present to the Commission contracts which were in better form

thanthe original." 38 Butat the hearing Mirelson repeatedly indicated

by his testimony (Tr. 3896, 4175, 6453, 6509 ) that in initial thinking

about the documents he already had ' focused upon the anticipated

attitude of the home office . As Mirelson stated it on the witness stand

(Tr. 6509 ) : “Prior to finding outthe FCC was coming, I was not

thinking really in terms of FCC. I was really thinkingin terms of

Wilmington. " The examiner does not disbelieve Mirelson's sworn

testimony on the point, and is in agreement with the contention of

counsel for the licensee that the weight of the evidence in this regard

favors Mirelson's version — that his fear of the home office originally

inspired the redoing of the " Celebrity Time” documents. However,

when he later learned that the Commission representatives were com

ing to the station in April, he clearly had an additional motive for

redoing the documents if the new set was not in his hands by that time.

* The specific time period m which Mirelson had possession of the new documents was

estimatedby him as " at least aweek and probably more" .. " It was not a couple of

days or anything like this " ( Tr. 6503 ).

Soriano's unsworn statement to Commission investigators (Br. Bu. Ex. 19 ) in this

regardwas in effectcorrected by him at the hearing toindicate thatMirelson's thoughts
Tere directed to the homeoffice .

The presence of counsel and Rollins' officials at the interrogation leading to the signed

statement of Mirelson did not ipso facto guarantee the accuracyof its contents, andthe

hearing process is a more satisfactory device on the whole for probing the recollection of
witnesses.

15 F.C C. 2a



184 Federal Communications Commission Reports

In any event, he had decided prior to April 15 to show the new set to

the Commission investigators, and this decision was reached by him

after he received Crow's alerting memorandum of April 3 , 1964

(WNJR Ex. 146 ). Moreover, it would have been a natural develop

mentfor the Commission's manifest interest in examining the entire

file of contracts to loom increasingly larger in Mirelson's mind as the

visit of the investigators came closerandtherefore for him to attribute

greater significance to this event as a reason for preparation of the new
set than inMarch 1963 .

95. On the evening of April 14, 1964, the day before the scheduled

Commission inspection, Crow , Lanphear, and Rollins' communica

tions counsel arrived in Newark and met with Mirelson at station

WNJR . Crow had previously indicated to Mirelson that they would

want to see the contracts for the " Celebrity Time" program . Their

purpose in looking at the contracts was that they wantedto see for

themselves "the shape these documents were in " since they felt certain

the investigators would ask forthem ( Tr. 4865 ) . Counsel (who did

most of the interrogating of Mirelson that evening) asked Mirelson

for the contracts. Mirelson, however, did not show them all the original

documents ( i.e., the contracts which originally were drafted in 1962

63 ) . Instead,he took the eight original "King contracts (WNJR Ex.

5 , 140–147 ) (some of which he had previously sent down to Crow in

January 1964 and which Crow had returned tohim on April 3) , placed

these originals on top of the WNJRexhibit 5 series ( i.e., the 139docu

ments which Soriano had recopied within the few weeks prior to

April 14, 1964)and showed this entirepile to themas being all ofthe

originals. He told them the documents represented all of the individual

contracts on " Celebrity Time” and he did not tell them there were in

existence original documents from which all but a few of the docu

ments in the pile before them had been recopied. Hewas asked why

the contracts on top of the pile ( i.e. , seven of the eight King originals)

were white, whyone of the King originalcontracts was blue (WNJR

Ex. 5, p . 147) and the rest were goldenrod .Mirelson's responsewas that

he obtained the white and blue ones from King personally,and that the

balance ( the 139goldenrod documents ) had been obtained by Soriano

who heindicated , was " servicing the show and helping supervise the
show ." Mirelson stated too that he had assigned to Sorianothe job of

obtaining these contracts at night from the clients of Norman King,

and that Soriano dealt with a Al Browne in the preparation of these

contracts. Mirelson indicated that he had given these duties to Soriano

because the program was in the lateevening andSoriano was usually

aroundthe station at night, a fact of which Lanphear was aware since

this had been Soriano's " pattern " during Lanphear's tenure as general

manager ofWNJR. Although Mirelson indicated that Soriano was

helping to obtain the contracts, he did not tell them that Soriano was

involved in the sale oftime on the show . Also , while he mentioned there

were " freelancers ” on the show when it had been on the air, Mirelson

did not explain the arrangement between the freelancers and King

or betweenSoriano and King, nor did he elaborate on any of the other
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duties which Soriano had been performing onthe show.39 Mirelson

explained the reason for the use of the goldenrod color forms as being

merely a matter of convenience — these forms appeared to be more

convenient in the evening hours becausethey were not in sets of five

copies. Mirelson was asked who “ Mr. Brown" was (since Browne's

name appeared on most of the WNJR exhibit 5 series ), and he replied

by stating that Soriano dealt with Browne in helping obtain the con

tracts for the station ( Tr. 4411 ), that Browne was a representative of

Norman King, and that Browne " who was getting business for the

show and worked on the show ” ( “ Celebrity Time” ) ( Tr. 3923) , had

authority to sign the individual contracts on King's behalf( Tr. 4870,

5579 ) . This was the only extent to which Mirelson indicated Browne's

connectionwith the program . Mirelson gave no indication that Sori

ano was deriving revenue personally from " Celebrity Time" nor

did he impart any information to afford an understanding that Sori

ano was being compensated for whatever he was doing in connection

with this program .

96. Nooneat the April 14 meeting at WNJR questioned the authen

ticity of the copy documents (WNJŘ Ex. 5 , pp. 1–139) which Mirelson

produced that evening forinspection. Crow glanced atthem but did not

examine them closely, and he was aware of no reason to believe that

these documents were not the originals. He had previously seen some of

the originals (three white contracts from among the eight documents

signed by King and identified as WNJR Ex. 5, pp. 140–147), and

Mirelson's explanation as to why the goldenrod documents were that

color and why they had the signature " Al Brown ” left no suspicion in

his mind that the responses of Mirelson about these matters were

incorrect. Lanphear too had no reason to believe the contracts shown

them did not represent original documents, and they were the only

individual “ contracts" for " Celebrity Time" of which he was aware at

the time. All of the facts which Mirelson told the three men were

consistent with the facts concerning the documents as they understood

them. The fact that the contracts were on forms of different colors did

not raise any suspicion in Lanphear's mind once Mirelson had ex

plained that this was a matter of mere convenience . Lanphear knew

that the only difference between the different colored forms was the

fact that someof these colored forms did not have printed provisions

on the back . This distinction held no particular significance for him,

however, since he knew that in the past the goldenrod forms were used

indiscriminately in connection with showsother than the “ Celebrity

Time” program . Hehad not seen the “ representative” white contracts

which had originally been sent in to the home office by Mirelson.

Mirelson's own signature signifying acceptance of eachsponsor's ad

vertising appeared on all of the newset of forms which Lanphear and

the other two men were shown on April 14.

** The new set of " contracts " which Mirelson showed to the three men on Apr. 14, 1964,

did not indicate that the freelancers were involved in the business arrangements for the

program . Mirelson's reference to " freelancers” made no particularimpression on Lanphear
at the timesince Lanphear, who knew of Bill Carlton's participation in this capacity, had

Do question onthisaspectof theprogram at the time ( Tr. 5583 ). Lanphear,wholooked

at the documents a minute or two, recognized some of the handwriting on the forms

(WNJR Ex.5) as that of Soriano, did not recognize the signature " Al Brown" as being

Soriano's writing, and he assumed ' it was in fact Browne's own signature ( Tr. 5585) .
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The second Commission investigation - April 1964

97. The following day ( April 15 , 1964 ) two Commission investiga

tors came to station WNJR and asked, among other things, to seethe

“ Celebrity Time” contracts. Mirelson thereupon showed the investiga

torsthe identical pile ofpapers which he had the day previously shown

to Rollins'counsel, Crow , and Lanphear, i.e. , a pile with the recopied

goldenrod contracts on the bottom and the authentic “ King originals”

on the top . Since he had the night before deliberately misrepresented

the entire pile to be originals tohis superiors, he felt impelledto con

tinue the deception so that Rollins would not discover that he " had not

properly supervised his (managerial ) duties” ( Tr. 6524 ) . Secondly,

since he believed that the information on the copies was substantially

identical to the information on the originals and since he also believed

that the Commission investigators were interested in the substance of

thecontracts and the nature ofthearrangements, he could not see the

difference between showing them the originals or the copies. Finally ,

Mirelson did not believe the investigators would keep the documents

now being shownto them because in March 1963, the investigators had

not kept any of the contracts but had merely looked at them . He con

sidered the investigation was generally about the control which was

exercised on the program and the names of sponsors on the contract

and not about what Mirelson considered to be an internal business

matter. At that point he gave no indication either to Crow , Lanphear,

or Rollins' counsel that all but a few of the documents he was turning

over were not original documents, and again no one questioned their

authenticity .

98. Mirelson also mentioned during thismeetingwith the investi
gators that a “ salesman ” (identifying him as Soriano) had helped him

obtain the contracts for, and helped supervise, the“ Celebrity Time"

show ( Tr. 3927 ) . But at no point did Mirelson indicate, during this

meeting, Soriano's arrangements with King with respect to the free

lancers or the full extent to which Soriano had participated in the

program , nor did he mention the arrangements whereby Soriano had

turned over funds for King's account through Mirelson. When asked

by an investigator if the station was paying a commission to any

salesman or anyone on this ( “Celebrity Time") account, Mirelson

replied that it was a " house account ” and thus the station was not

paying a commission to any salesman . Mirelson looked for Soriano in

the station while the investigators were there because he thought

perhaps either they or the Rollins' representatives might want to ask

Soriano some questions. But Mirelson learned that Soriano was not on

the premises and presumably was elsewhere on business. The investi

gators asked no questions about Soriano to elicit information beyond

that which Mirelson told them as mentioned above, nor did they seek

to interrogate Soriano.Mirelson identified Browne to the investigators

as a representative of Celebrity Consultants. Both Crow and Lanphear

were present during the investigation and heard the questions asked

by the investigators and the responses made by Mirelson. All of the

answers which Mirelson gave the investigators accorded with the

information which he had given the previousevening,and also accorded

with the facts as Crow and Lanphear then understood them to be .
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Neither Crow nor Lanphear heard Mirelson give any answer which

either of them believed to be erroneous or incorrect, and nothing which

was discussed with Mirelson on April 14 was withheld from the

investigators by him in responding to their questions. Neither Crow

nor Lanphear was questioned during the meeting, and neither injected

himself into the interrogation of Mirelson . Rollins' counsel was of

course present during this investigation. It was made apparent to all

three that the investigators did not want their interrogation inter

rupted by Rollins' officials or counsel . The discussion conducted by the

investigators was mainly concerned with the contracts themselves and

not themanner in which the program was conducted . The investigators,

upon concluding their visit to WNJR, took away with them the docu

ments (WNJR Ex.5) which Mirelson had produced for their inspec

tion . Even then he did not inform his superiors of the bogus nature

of 139 of the documents that had been carried away.

99. Crow and Lanphear returned to Wilmington and one of them

gave Wayne Rollins an oral report of their trip and of the Commis

sion's investigation on April 15. The report did not go into detail on

what had transpired on April 14 and 15 but merely indicated that

everything went satisfactorily and they saw no particular problems.

He was informed that the Commission investigator had taken the

Celebrity Time” contracts, and no concern about this was expressed

by his informant. Wayne Rollins, himself, gathered from this report

that there was not " anything unusual" which had resulted from

Mirelson's interrogation (Tr. 6753) , and he believed that the documents

taken by the investigators were of " the same type ofcontracts ” as those

which he had seen prior to the time it was decided to oppose the for

feiture ( Tr. 6056 ) . He was not told at this time that all but seven of

the 147 documents taken away were goldenrod in color, nor did Crow

or Lanphear express any concern to Rollins that the documents in

question were nearly all goldenrod in color as opposed to the remaining

white contracts. Rollins had not attached any great importance to

the April 15 visit of the Commission investigators in the first place

because, as he saw it , " we had nothing to hide from the Commission ,"

and “ I didn't think they would find anything when they went back ”

( Tr. 6055 ) .

The Commission's letter of April 23, 1964

100. On April 23, 1964, the Commission sent a letter to the licensee

of station WÑJR in Wilmington (WNJR Ex, 165 ) requiring answers

to a number of questions concerning the documents ( identified in the

letter as 139 “ orders for broadcasting”) which the Commission investi

gators had obtained from WNJR on April 15. The following state

ment preceded the questions:

According to your representatives who were present at the April 15 meeting

at WXJR, the 139 documents represented all of the " individual contracts"

which Continental Broadcasting, Inc. , required Celebrity Consultants, Ltd. ,

to file with WNJR on behalf of each sponsor who advertised during the

* Celebrity Time" show broadcast by WNJR from July 1962 to March 9, 1963.

Then came questions which inquired whether each of the 139 " con

tracts” had been written on the dates stated thereon, whether each of

15 F.C.O. 2d



188 Federal Communications Commission Reports

the documents was signed by the representative of Celebrity Con

sultants (Norman King or AỈ Brown ), and whether each was signed

as accepted by the WNJR manager within 30 days of the indicated

date of execution . The Commission requested , too , that an affidavit be

furnished as to whether on March 1, 1963, the 130 documents were

in the station's files. Among additional questions were those which

requested explanations asto why less than 10 copies of the 139 docu

ments were shown by WNJR officials to Commission investigators in

March 1963 * * * " why only the copies which were on white paper

and with certain contractprovisionson the reverseside were produced

for examination at that time, and why the remainder of the 139 docu

ments "which were on yellow paper withno contract provisions on

the reverse side” were not then produced. Finally, the letter asked for
identification of the persons who filled out in long -hand any portions

of the yellow 'orders for broadcasting .”

101. After receiving the Commission's April 23 letter,Wayne Rollins

discussed it by phone with Al Lanphear (who was in Los Angeles on

business ), with Rollins' communications counsel, and he discussed it

in person with Crow. Counsel indicated the Commission obviously

desired certain additional information , but that the matter was routine

in nature. None of them felt any particular apprehension concerning

the letter since they believed the answers were readily obtainable, and

that an appropriate reply could beprepared and filedwithin the 15-day

period indicated in the letter. Heexpected eitherCrow or Lanphear

to collect the information which was required for the reply to be

prepared by counsel. Since neither Crow nor Lanphear had sufficient

personal knowledge of all of the facts, it was decided between them

that Lanphear should travel to Newark to obtain the required data.

They thought that it wouldbe better if Lanphear, who wasresponsible

for station operations to which the Commission's letter was directed,

were to get the information since Mirelson's relationship with Crow as

head of the quality control department had been somewhat strained.

Because Lanphear did not consider the matter pressing and believed

that , if necessary, counsel could request additional time, it was decided

that his visit to Mirelson could wait until after he returned from the

west coast on May 2 , 1964. On May 4, 1964, Lanphear called Mirelson

from Wilmington to inform Mirelson that he was coming to the station

the next day to get the answers to the questions in theCommission's

April 23 letter. It was during this phone conversation that Mirelson

for the first time stated that there were other documents in existence

than those previously turned over to the Commission investigator.

102. When Lanphear called Mirelson on May 4, 1964, he stated that

the licensee had received a letter with questions therein from the FCC

and he read the contents of the April 23 letter to Mirelson . The WNJR

manager realized immediately that it was his obligation to make a full

disclosure of all the facts in connection with the “Celebrity Time" show

and the individual contracts to Lanphear. He informed Lanphear dur

ing the telephone conversation that the copies which he had turned

40 Based upon anotation made byLanphear at some time subsequent to May 4, 1964, he

testified (Tr. 5867) : " WhenI called Mirelson he surprised mebystating that there were
other types of agreements he had not told me about before ."

40
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over to the Commission investigators were not original documents, and
that he would check on the question of whether the signature written

as " Al Brown" on the documents in the Commission's possession was

genuine. The fact that the Commission was raising this question

created doubt in Mirelson's mind whether the signature on those docu

ments was actually that of Al Browne.

103. Mirelson immediately spoke to Soriano, told him that the re

copied documents had been turned over to the Commission ( a fact

ofwhich Soriano was totally unaware prior to this time), that the

Commission wasraising questions concerning the authenticity of these

documents, particularly whether the name " Al Brown” on them was

the signature of Browne. Soriano then informed Mirelson that Browne

had not signed the documents (WNJR Ex. 5 , pp . 1–139 ) , and that

he ( Soriano) had written Browne's name on them because that was

the easiest way formeto do it" (Tr. 3396 ) . Soriano was upset over

the revelation that they had been turned over to the Commission, and

told Mirelson he had no right to do so without first checking with

Soriano about the authenticity of the signature since Soriano had

understood theonly reason forthe preparation ofthe new documents

was for them " to serve as a record for the Wilmington office" ( Tr.

3402 ) .

104. Lanphear went to Newark on May 5, the day after his telephone

conversationwith Mirelson,and asked for an explanation of the bogus

documents. At this point, Mirelson made a clean breast of the affair.

He handed over the original documents and explained that he had

them recopied because hefelt, after having read the opposition to the

proposed forfeiture, that the original contracts were not in the good

shape that the Wilmington office seemed to think they were, and that

he had become panicky over thepoor form and confused state the

documents actually were in. He admitted the words " Al Brown” had

not been written on the recopieddocuments by Browne himself, and

he also told Lanphear that he (Mirelson ) had not been aware that

Browne's signature was not genuine. Moreover, he told Lanphear

for the first time of Soriano's actual role as King's“ representative ”

on the “ Celebrity Time" program , the arrangements between Soriano,

King, and the station , and the fact that Soriano had been making

payments to Mirelson for King's account on a commission basis. He

further indicated that persons other than Bill Carlton ( as distin

guished from occasional guests) were doing the “ Celebrity Time” pro

gram on a regular basis , that the freelancers were acting as “King's

representatives,” that after King had fallen behind in his obligations

to WNJR ,cashwas thereafter being paid over to Mirelson by Soriano,

and that Mirelson was in effect turning this cash over to the WNJR

bookkeeper for King's account through the device of drawing his

personal checks monthly for the sums he had received from Soriano.

105. After receiving the original documents for “ Celebrity Time”

from Mirelson and learning of Soriano's role in the preparation of

the new set of documents and of his participation in the selling of

time on the show as King's representative, Lanphear questioned Sori

ano about the freelancers whose names appeared on various of the

original contracts (WNJR Ex. 6) . Soriano gave him a list of the
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freelancers on the show , and indicated which of them had been con

nected with Browne andwhich had been connected with King. Soriano

explainedthat the recopyinghad been ordered by Mirelson because

of his (Mirelson's) fear ofthe home office ( i.e. , the home office be

lieving the contracts to be in good shape while they were not ) . Soriano

identified Al Browne to Lanphear and verified that he, Soriano ( and

not Browne ) had signed Browne's name ; he also told Lanphear that

the name “ Al Browne" did not represent Browne's true signature and

was never intended to do so , and that the licenseo should have never

turned the new contracts over to the Commission without checking

with Soriano first since it was he who had been in charge of their

preparation.

106. What Lanphear heard from Mirelson and Soriano on May 5,

made him realize that the licensee had been placed in an untenable

position by their previously undisclosed actions which affected the

representations about the “Celebrity Time” contracts that had been

made by Rollins in the opposition to the forfeiture ( Tr. 5608 ) . He

gathered up the original documentsand returned to the Wilmington

home office where he reported to Wayne Rollins the matters he had

discovered at WNJR. Lanphear also related at this time Mirelson's

explanation to him that the cause for the substitution of fabricated

documents for the real documents and passing them off asthe originals

was fear on Mirelson's part that he (Mirelson ) would lose his job if

the true state of the contracts file for “ Celebrity Time" came to light .

Rollins, who was perturbed over Lanphear's findings and recognized

that the big problem was that of the licensee's involvement " in giving

false information " to the Commission, then called counsel in Wash

ington and informed him of the disturbing news Lanphear had brought

back fromWNJR. Counsel, after expressing his amazement over what

Rollins told him, advised Rollins to gather any additional facts that

were pertinent so that hecould present the full story to the Commis

sion. Rollins thereupon delegated the job of developing the facts to

Crow and Lanphear for submission through counsel to the Commis

sion. It was understood that the original documents as well as all the

facts they could discover would be turned over to the Commission.

Lanphear, accompanied by Crow , went to Washington the following

day,May 7, and delivered the original contracts to counsel and relaved

to counsel all of the information which he, Lanphear, had learned in

Newark on May 5. Counsel then gave Lanphear a series of questions

designed to elicit further information from Mirelson and Soriano on

a number of matters concerning mainly the "Celebrity Time "program .

Contemporaneous notes of these questions made by Lanphear ( Tr.

5854–5856) indicate that the full story about this program in all its

details was not known by the Wilmington management even after

Lanphear's visit of May 5 to Newark. On May 13, 1964, Lanphear

went to Washington for another conference with counsel and received

still more questions, besides some Lanphear had been given by tele

phone after May 7 , to which answers were required. On May 15,

Lanphear went to Newark and met with Mirelson and Soriano to

* I never had anything like this toa As Rollins himself testified ( Tr. 6218 ) : " .

happen
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obtain from them the additional information counsel desired . Lan

phear's interrogation of them on May 15, produced the further answers

which were passed on to counsel (Tr. 5882 ; WNJR Ex. 170) . There

after, counsel personally visited the Commission, explained thatthe

documents which the investigators had received atWNJR on April 15

were not the original documents but only copies, and he handedover

the original documents to the Commission. In early June 1964, Com

mission investigators visited station WNJR and interviewed Soriano

and Mirelson and ascertained at first hand from them the facts about

the “Celebrity Time” program and the " Celebrity Time” contracts

and other documents which Lanphear had previously unearthed

through his own investigation into station affairs between May 5 and

June 1 , 1964.

107. After their discovery of the above -discussed conduct of the

two WNJR employees which had placed thehome office in a most em

barrassing position, Lanphear and Rollins discussed whether they

should summarily discharge both Soriano and Mirelson. As Lan

phear and Rollins viewed their actions, Soriano and Mirelson , at the

very least, had misrepresented the facts to their own employer and

their misrepresentations had led the home office ultimately to give

the Commission inaccurate information in the opposition to the notice

of apparent liability .WayneRollins at first was inclined todischarge

them . Lanphear, however, was well aware of Mirelson's earlier serious

and pressing personalproblemsat home ( i.e., his mother's terminal

illness and death) , and informed Rollins of those problems. In addi

tion, he pointed out that Soriano and Mirelson hadbeen company em

ployees for a long period of time and had in the past been regarded

as trustworthy and successful employees." In Mirelson's case this was

looked upon as the first serious transgression he had ever committed,

and in the case of Soriano it wasrecognized that his long service to the

company put him close to having a vested right in the company's

retirement plan, a right which he would absolutely lose if he were dis

charged at that time. In Soriano's case they alsoconsidered the fact

thathis activities had, in effect, been ordered by his superior and this

was a mitigating factor. As a result of all these countervailing factors

it was decided that both would be given another chance, despite the

fact that communications counsel advised that the station would be in

a better position vis-a- vis the Commission if Mirelson weredischarged.

Letters of reprimand (WNJR Ex. 75 ) were sent to each of them indi

cating that although they had failed to follow company procedures

and policies and had also withheld pertinent facts from management,

nevertheless, they would continue to be employed, primarily because

of their long service to the company, but that any repetition of their

misconduct would not be tolerated . The specific company procedures

which had not been followed by Soriano were his unauthorized " moon

lighting ” for “Celebrity Time" and his recopying of the contracts

( Tr. 5617-18, 5678–79A ). In Mirelson's case , it had been his failure

to make a complete disclosure of the facts, and the lax manner in which

he handled the “ Celebrity Time". contracts ( Tr. 5623–24 ) .

Mirelson had been highly recommended by Lanphear as general manager of WXJR,

and had been congratulated by Rollins himself in a June1963, letter for " a very successful

year."
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Payment of the forfeiture by WNIR

108. The licensee of WNJR submitted no written response to the

Commission's April 23, 1964, letter of inquiry. (WNJR Ex. 165) al

though the information requested therein was in effect communicated

orally to the Commission by the licensee's counsel. After the existence

of the bogus documents and the disclosures by Mirelson and Soriano

of those facts concerning the " Celebrity Time” program previously

unknown to Wayne Rollins were broughtto the Commission's atten

tion, Mr. Rollins consulted with Washington counsel on thequestion

of what to do about the outstanding forfeiture matter. Rollins and

counsel agreed in the view that the position of the licensee in resisting

the proposed forfeiture had been very definitely weakened by the

turning over to the Commission's investigators on April 15, of the

substituted documents. Without altering their own belief that the

contracts with Celebrity Consultants had notinvolved time brokerage,
Rollins and counsel came to the conclusion that the chances of win

ning werelessened by the developments since April 15, 1964, and that

WNJR should paythe forfeiture. Accordingly, by counsel's letter

of June 24, 1964, the licensee corporation withdrew its previously

filed opposition and transmitted a check for $1,000 in payment of the
forfeiture.

Time brokerage (issue No.5 )

109. Subsequent to the March 1963 visit of the Commission inves

tigators to station WNJR , Wayne Rollins askedcommunications coun

sel to review the contractual arrangements ofWNJR withadvertisers

to determine whether the licenseehad anything that would be inter

preted as time brokerage contracts. Rollins did not approve of the

station's being a party to atime brokerage contract or of the licensee's
even being on record with the Commission as participating in a
brokerage arrangement. He was thereafter assured by counsel that

the station had no contracts which were interpreted as constituting

brokerage contracts (Tr. 6297). In a conversation with Crow after

the March 1963 inquiry, counsel suggested to him that the individual

contracts with each sponsor be discontinued and that this procedure

be replaced by so -called master agency contracts which, incounsel's

opinion, would spell out in greater detail "thekinds of protection
astation ought to have against both any risk of double billing” and

" anyone entertaining the idea of brokerage outside of” (WNJR )
( Tr. 4846-47). In accordance with this recommendation of counsel,

these master contracts for the various agency programs were executed
on the standard WNJR station contract form containing the standard

printed contractual provisions on the back relating inter alia tothe
client-agency -station relationship. Two paragraphs of typewritten
text appearing on the front page of each contract were drafted by

counsel ( except for the station rate, the number of announcements,

and the program periods). Counsel advised Crow that all necessary

u The Bureau has conceded that the licensee's failure to file the contracts with Celebrity

Consultants, Ltd. (WNJR Exs, 2 and 3 ) is not within the ambit of issue 5 ( 1.e., the issue

concerning the alleged fallure of licensee to file time brokerage agreements ).
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provisions had been retained in these master contracts and Crow

did not question his advice.

110. Master contracts were executed with the following on the

dates indicated : Clint Miller on May 24, 1963 ; Levy Advertising

Agency onMay 24, 1963 ; Jay Cee Advertising Agency on May 23,

1963; Joe Craine on May 24 , 1963 ; and Bernie Witkowski ( Bernie

Wyte) on May 24, 1963. ( See WNJË Exs. 54C , 54E, 54F, 7B and 7C ) .

In each instance,the written signature ofa representative appeared on
the line below the typewritten name of an indicated agency ( e.g.,

Clint Miller signed for “ Clint Miller Agency”_WNJR Ex.540 ).

Each of the contracts was countersigned by Mirelson . The Miller

contract, which is representative of the master contracts, contained

the following typewritten provisions on the front page :

Client agrees to purchase announcements for its advertisers in the 9:30

10:45 p.m. time segment, Monday through Saturday, and 2 : 15–5 :30 p.m.

Sunday time segment on WNJR so as to guarantee weekly revenue to WNJR

in the amount of $ 714 produced by a guarantee of a maximum of 175

announcements in any given week , except that there shall be a maximum

of 750 announcements in any calendar month . Even though client does not

broadcast the maximum 175 announcements per week, the weekly $ 714
guarantee shall prevail. It is understood that client will not charge its

advertisers for station time, in these time segments, in excess of the station

time charged by WNJR .

Station WNJR reserves the right to : ( 1 ) Approve or disapprove of all

advertisers submitted for broadcast by the client. (2 ) Approve or dis

approve of all continuity, including music , to be broadcast from 9 :30–10 :45

p.m., Monday through Saturday , and 2 : 15–5 : 30 p.m. Sunday. Such continuity

shall be submitted to the station at least 24 hours in advance of broadcast.

( 3 ) Place advertisers of its own, without consideration to client, in the

9 : 30-10 :45 p.m., Monday through Saturday, and 2 : 15–5 : 30 p.m. Sunday

time segments. ( 4 ) Cancel this agreement on 1 week's notice.

Two of the aforementioned master contracts ( Clint Miller and Levy

Advertising Agency) were superseded in September 1963 by later

contracts which were identical in form and substance with those

replaced, except for changes in the guaranteed amount ( see, WNJR

Exs. 54D and54G) . The September 1963 master contract with Clint

Miller (WNJR Ex. 54D ) was changed by a subsequent contract of

March 16, 1964, which effected a reduction in the specified maximum

number of announcements per week and per calendar month (WNJR

Ex. 7A ). The aforementioned master contract with Jay Cee Adver

tising Agency executed May 23, 1963 (WNJR Ex. 54F ) was super

seded by a contract of July 27, 1964, specifying a different weekly

guarantee (WNJR Ex. 7D) .

111. The following master contracts were not filed with the Com

mission within 30 days of their execution :

Clint Miller, March 16, 1964 (WNJR Ex. 7A )

Joe Craine, May 24, 1963 (WNJR Ex. 7B )

Bernie Witkowski, May 24 , 1963 (WNJR Ex. 70 )

Jay Cee Advertising Agency, July 27, 1964 (WNJR Ex. 7D )

Levy Advertising Agency , September 5, 1963 (WNJR Ex. 54G )

* Originally, the Bureau bad cited in its bill of particulars the Kit Kat Klub contract

(Levy Advertising Agency ) dated Sept. 22 , 1964 (WNIR Ex. 7E ). This contract, if

not fled , " was at least " lodged” with the Commission within30 days of itsexecution.

Therefore, by agreement between counsel, it was determined that the earlier agreement

wouldbe substituted in the charge.
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The record reflects, however , that on October 16, 1964, the master

contracts then in force with Clint Miller, Joe Craine, Bernie Wit

kowski, JayCee Advertising, and Levy Advertising (WNJR Exs.

7A through 7E ) were transmitted to the Commission by counsel for

the licensee to be associated with the ownership files for station WNJR .

112. It was Crow's understanding that a specific provision in the

master contracts protected the station against "double billing " be

cause it precluded the agency from charging more for the time than

did the station. The same provision, according to Crow, protected

the station against "brokerage” by requiring the agency to sell the

time in accordance with the charge made by the station for it ( Tr.

4848 ) .

113. In March 1964, upon the advice of counsel, Crow of the home

office instructed Mirelson to supplement the master contracts for

the special agency shows with individual contracts for each sponsor

signed by an agency representative. Counsel explained that the pur

pose in having the individual contracts was to provide the station

with " double protection " against brokerage (Tr. 4854 ) . Crow's memo

randum to Mirelson, dated March 11 , 1964, directed the institution

by the station of the system of individual contracts without delay ,

enclosed a sample individual contract, and stated (WNJR Ex. 57 ) :

This will in no way change our procedure of maintaining the broader

contract between the station and the agency to cover the time period in

which the agency wishes to place advertising for its clients with guaranteed

revenue on a weekly basis. The individual contracts will stipulate the

rate structure that conforms to the overall contract with the agency , and

in addition, it should be stipulated that the announcements for the individual

client will be placed within the segment on a run of schedule basis .

The sample of the contract to be employed for the individual was

drafted on the standard contract form of the station and contained

the standard printed provisions on its back stating inter alia that

where the agency alone signed the contract, “ the contract is binding

upon theadvertiser as wellas the agency.”

114. The master contracts remained in effect and were supplemented

by the "individual” contracts for the various sponsors onthe special

agency shows, with the numerous " individual" contracts being signed

in almost all instances by the agency representative. Included in the

body of these individual contracts were provisions similar to the fol

lowing, the substance of which was prepared by licensee's counsel

( WNJR Ex. 58, p. 9 ) :

Run of schedule announcements in the 9 :30–11 :00 p.m. time segments .

Mondays through Saturdays, and 2:15 p.m.-5 :30 p.m.Sundays, at $ 7.50 per

announcement, and subject to discounts earned , as per agreement with

Clint Miller Agency, dated March 16, 1964."

The master agreement with Clint Miller mentioned in the above

quoted provision provided for a weekly guarantee of $ 790 to the station

produced by a maximum of 250 announcements in any given week .

* The particular provision to which Crow had reference reads : " It is understood that

clientwillnot charge its advertisersforstation time,inthese time segments , in excessof
the station time charged by WNJR."

4 The Mar. 16,1964, WNJR agreement with Clint Miller appears in the record as
WNJR Ex. 7A.
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Mirelson fixed the rate per announcement appearing in the individual

contracts subject to the maximum weekly guarantee figure specified

in the associated master contract ( Tr. 4290 ) . Asexplained by Mirelson,

this meant that the agency couldvary the rate charged per announce

ment from that specified in the individual contracts ( $7.50, for ex

ample) consistent with the overall agreement for a maximum of 250

spots per week producing a guaranteed revenue of $ 790to the station

( Tr. 4289). The actual placement of 250 spots per week by the agency

would, according to him , bring the “ discounts earned” condition into

play so as to result in a lower ratethan $7.50 per announcement being

charged by the agency (Tr. 4275 ). Mirelson understood that it was

the agency's responsibility to see it was not charging sponsors more

for the time in the aggregate than the weekly maximum charged by

the station , and that it was incumbent upon the agency to set up a

sliding scale” to comport with this requirement (Tr. 4294) .The station

had no dealings or negotiations directlywiththe individual sponsors

on the special agency shows, and WNJR did not know what each

sponsor on these showswas in fact being charged for the announce

ments broadcast on his behalf ( Tr. 4270 ).

The arrangements re the “ special agency" programs

A. Clint Miller

115. In 1953 or 1954, AlLanphear, thenWNJR manager ,had agreed

that Clint Miller could have his own show on WNJR if Miller would

join the union and bring in revenue through the sale ofbroadcast time.

Miller orally agreed to guarantee the station $ 20 or $25 in revenue for

a quarter hour segment in which spot announcements obtained by him

would be placed, and he was to receive a 15 -percent commission based

on the guarantee figure. He retained any sum in excess of the guarantee

collected by him from the sale of advertising time to sponsors. As

time went on, and Miller acquired more sponsors, his arrangement

was expanded toinclude more quarter hours of program time. Miller

continued to receive a 15-percent commission from the station until the

weekly amount he turned in to the station reached $ 320. From that

point on, he only received a commission of 15 percent on $ 320weekly,

even though the revenue received from his programs exceeded this

amount. Eventually Miller broadcast programs Monday -Saturday

(9 :30–11 p.m. ) and Sunday (2–5 :30 p.m.). From that time on, he

remitted $ 790 weekly to the station, but still received as his commis

sion per week 15 percent of $ 320.

116. Clint Miller conducted an entertainment record show on WNJR

from 1954 or 1955 until December 1964. During this period Miller

guaranteed WNJR a flat revenue for his program time and sold time

spot announcements on his program to advertisers of his own selection.

Miller wrote the copy aired on his program , selected music, maintained

WNJRprogram logs, and personally broadcast his own program.

117. Miller adopted the name " Clint Miller Agency ” when he became

associated with WNJR so that he could collect his commission from the

station. As Miller explained ( Tr. 968 ) : “ Lanphear told me there would

be no commission unless I made an agency and that is what I did."
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The Clint Miller Agency had nooffice outside of Miller's home, no

employees except the help from Miller'swife, no telephone listing, or

stationery, andno separate books, records or accounts. Other than on

WNJR, the only media in which Miller has placed advertising have

been publications advertising night clubs. He has also handled sales

promotion activities and plycards for WNJR .

118. Miller made “deals with the sponsors he acquired, basing his

charges on the individual advertiser's ability to pay for the time.

While individual contracts with Miller's sponsors uniformly specified

arate of “ $ 7.50 per announcement, and subject to discounts earned ,"

Miller charged and received from his sponsors various amounts of

money per spot announcement, some being more than $7.50 per spot

and some being less than $ 7.50 per spot ( Tr. 2031-2032 ). Miller did not

recognize these “ individual" documents ( see, for example, WNJR EX.

58, p. 9 ) as constituting an arrangement between the station and the

sponsor ( Tr. 2035) . Under hisarrangement of March 16, 1964, with the

station (WNJR Éx. 7A) , Miller made the fixed weekly payment of

$ 790 to WNJR.

B. Joe Craine

119. Joe Craine first became associated with radio in 1954 when he

conducted a half-hour gospel program over WNJR . By 1960, the

program had increased to 3 hours. Craine hada guarantee arrange

ment for the program time with the station. Hesold quarter -hour

and half -hoursegments of the program to churches, which generally

taped services for late broadcast. In addition, he also sold a few spots

tobusiness concerns.As previously noted , Crainehad amaster contract

with the station (WNJR Ex. 7B ) executed in May 1963, under which

he turned in $ 300 “ net” per week after having deductedfrom his

collections a “commission” ranging between 14 to 15 percent ( Tr. 2568 ) .

On the few spots which he sold, he was paid a 15 -percent commission .

In March 1964, Craine executed individual contractswith the station

on behalf of his various clients ( see, for example, WNJREx. 58, pp.

5-6 ) . The rates specified in the individual contracts ( see, for example,

Br. Bur. Ex. 17) did not always represent the amount which Craine

collected from the sponsors shown therein (Tr. 2608–2612 ). Craine was

always obligated to pay the station the guaranteed amount for his

broadcast time whether or not he was ableto sell thetime and collect

from his " sponsors ” ( Tr. 2565–2567). As a practical matter, Craine

sometimes receivedless than $ 300 from sponsors in a given week and

made up the deficit from his own pocket (Tr. 2613 ). In those in

stances, Crainemade no announcement that he was a sponsor on the

program ( Tr. 2612 ). Craine was first recognized as an advertising
agency by WNJR . His agency had no office other than his home, and

no employees, telephone listing, stationery, separate books, records or

bank account. Hereported his agency income as " commissions" ( Tr.

2576–2578 ).

120. Craine maintained the WNJR log for his program . At times,

other individuals would broadcast Craine's programand alsomain

tain the WNJR logs. In two instances, the individual who did the
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program for Craine signed Craine's name ( as Joe Crane) in the

operator's column of the logs ( Tr. 2586–2587 ) .

C. Bernie Witkowski ( Wyte)

121. The “ Bernie Witkowski Show" (also “ Polka Fun”) , another

carryover program from the Newark News ownership era, was broad

caston stationWNJR until August 1965. As in the case of other special

agency shows, Witkowski also executed an overall contract with the

station in May 1963. This contractwas executed as follows: " Agency

'Bernie Witkowski? (Bernie Wite ) ” (typed ), “ Per /s / Bernie Wyte .

Witkowski understood he was an agentfor the station . The agreement

(WNJR Ex. 7C) guaranteed a weekly revenue_to WNJŘ in the

amount of $165 forhis 1 hour Sunday program . From this specified

amount, Witkowskiwas supposedto deduct approximately a 15 -per

cent commission and remit $ 141.25 to the station (Tr. 3046 ). He con

ducted a polka program directed toward the Polish audience, and sold

time in the form ofspot announcements, catering usually to Polish ad

vertisers. Witkowski had been an orchestra leader forabout 25 years,

and he was interested in having his program on theair, amongother

reasons, so that he could make announcements (paid for by thesponsor

of the event) whenandwhere his band would beplaying. Witkowski

wrote the copy aired on his show,selected the music, and usually taped

the program in his home for laterbroadcast.

122. In March 1964, Witkowski executed individual contracts for

the different advertisers on his program . These contracts ( see, for

examples, WNJR Ex. 145, p. 3 ) specified the rate per announcement
was $9.70. Witkowski never charged the advertisers on his program

$ 9.70per announcement; rather his actual rates ranged from a $ 10 min

imum to $ 16 (Tr. 3071–72). Witkowski usually derived more revenue

from the sale of spots to advertisers than the $ 165 weeklygross amount

heguaranteed the station for his programs ( Tr. 3079 ) **

123. Witkowski'sagency had no existence or name apart from its

recognition and designation by station WNJR in contracts, no office,

no separate books, no separate bank account, or telephone listing

( Tr. 3077–80 ). He never dealt as an agency with anyone other than

WNJR . Witkowski considered himself to have been an agency in deal

ing with the station ( Tr. 3078 ).

D. Jay CeeAdvertising Agency ( " Mr. Blues Show ” )

124. The “ Mr. Blues Show " (originally carried by WHBI in

Newark ) was first broadcast over WNJR in 1951, and was continued

by Rollins after it acquiredWNJR in 1953. Essex Records, a whole

sale and retail recorddistributor, purchased a half hour segment of

broadcast time from WNJR to broadcast a record show directed to

ward the Negro audience. Essex Records sold part of this time to par

ticipating sponsors in the form of spot announcements to help sustain

thecost ofthe program . Since at least 1953, Harold Ladell, an em

ployee of Essex Records, has broadcast the program . He was paid for

this service an AFTRAtalent fee by Essex Records until the end of

a Witkowski's arrangement with WNJR entitled him to retain a union talent fee in

addition to the commission ( Tr. 3063). But his records of payment to the station do not

reflect thathe in fact paid himself this fee (Tr. 3065 ).
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1964. Ladell wrote the commercial copy, selected the records played ,

and maintained WNJR program logs for his program .

125. In 1947-48, Essex Recordscreated Jay Cee Advertising in order

to take advantage of a 15 percent commission offered by publications

in which Essex Records advertised. Jay Cee Advertising existed as

a house organ only. It had no books, accounts, telephone listing, or
employees separate and apart from Essex Records. When Essex ini

tially boughttime on WNJR, it did not deal with the station through

Jay Cee Advertising, but rather as Essex Records.In 1960 , Essex did
place a request for advertising with WNJR on the Jay Cee order

form which it had drafted to submit to mail order publications. The

order was a proposal for five half hour programs at $ 150 net per week

in which would be carried 1 -minute announcements nightly for three

sponsors including Essex (WNJR Ex. 135 , Tr. 2118 ) .

126. In May 1963 an overall contract was executed for the “ Mr.

Blues Show ” containing the same pertinent terms as the Miller agree

ment quoted in paragraph 110, supra, except for the guarantee of

weekly revenue , which was $150 per week, the number of announce

ments, and the broadcast time, which was 9 :00–9 :30 p.m., Monday

Friday. The contract was signed byone of the owners of Essex Records

as the authorized representative of theJay Cee Advertising Agency.

Payments for broadcast time for the "Mr. Blues Show ” were at all

times made to WNJR by checksdrawn against the account of Essex

Records. The contract did not call for, andJay Cee did not deduct , an

agency commission (Tr. 2132–34 ). In order to provide for the pay

ment of an agency commission to Jay Cee, a new contract, dated

July 27, 1964, was drawn up by WNJR and executed by Ladell for

Jay Cee, increasing the weekly guarantee from $150 to $ 177 (WNJR

Ex. 7D ). Essex deducted a 15percent agency commission for JayCee

and remitted $150.45 per week to the station for the broadcasttime.

Thus, under this 15 percent agencycommission contract, Essex Rec

ordswas required to remit to WNŠR an additional 45 cents per week
for the broadcast time.

127. In March 1964, individual contracts were executed by Harold

Ladell for Jay Cee Advertising Agency on behalf of various sponsors

containing terms similar to the Miller contract quoted at paragraph

113, supra (WNJR Exs. 137 , 58 , p . 7) . These individual contracts

all specified a rate of “ $ 7.50 per announcement, and subject to dis

counts earned , per agreement with Jay Cee Advertising Agency ,

dated May 27, 1963.” The rates chargedby Ladell for spot announce

ments varied from sponsor to sponsor ( Tr. 2248 ) . In at least one in

stance, a sponsor on the “ Mr. Blues Show ” received a volume discount

rate of less than $7.50 per announcement ( Tr. 2238 ) . Announcements

on behalf oftwo sponsors on this show were placed through the efforts

of Clint Miller (Tr. 2254 ) ; it is not clear from the record what was

the amount per spot that Ladell received from Miller in these instances

( Tr. 2253 ) . While some revenue was received from other sponsors,

enough money was never collected from such sponsors to offset the
amount paid to the station by Essex Records per program ( Tr. 2171 ,

2176 ). As a consequence, Essex Records underwrote the program for

the deficit amount ( which sum is not ascertainable from the record
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evidence ) in order to promote the sale of records in the Negro market

( Tr.2171-2177) .48

128. While the WNJR program logs at one time listed Essex Rec

ords as the overall sponsorof the "Mr. Blues Show ," by October 1964,

uponinstructionsfromCrow (who understood only that Essex Rec

ords was supplying the records but did not know it was underwriting

part of the charge for the show ), the entry indicating sponsorship by

Essex Records was deleted. Rather, a 5 -second Essex Record dis

claimer was broadcast at the end of the program stating that the

records heard were furnished by Essex Records ( Tr. 4889-4891,

WNJR Ex. 77 ) . Discussion between Crow and Mirelson before this

change afforded Crow no cluethat Essex Records was a sponsor or

that the change in logging failed to reflect this additional aspect of

Essex Records relationship to the “Mr. Blues Show”.

E. Levy Advertising Agency

129. In the spring of 1963, “ The Kit Kat Club” programreplaced

“ Celebrity Time” in the 11-12 midnight time slot, Monday-Saturday,

on WNJŘ. Thetime was purchased by the Levy Advertising Agency,

which is conceded to be a bona fide advertising concern , and which

has been doing business with WNJR since about 1948. Levy entered

into an agreement under which it undertook to purchase announce

ments for advertisers so as to guarantee the station $200 weekly gross

revenue for the program .It deducted a 15 -percent agency commission
and remitted $ 170 net to the station (Tr. 1545-55 ) ; (WNJR Ex. 54E ) .

In September 1963,the time was increased to 3 hours nightly ( 11 p.m.

2 a.m.) and the guarantee of weekly revenue to the station was in

creased to $ 360 gross per week (WNJR Ex. 54C ). Levy hired an

announcer (Danny Stiles) of its own selection to broadcast the show.

It paid Stiles both a salary as talent and a commission on any spots

he was able to sell ( Tr. 1553-54, 1564-68 ). Levy was always obligated

to pay WNJR for the program time the weekly guarantee amount

whether or not the agency received sufficient revenue from advertis

ing sponsors to meet the net figure ( i.e., after deducting its 15 -percent
commission ) ( Tr. 1577 , 1589 ). Mr. Levy, owner of the agency , re

garded his above-described agreements with WNJR as arrangements

by which he was permitted to broadcast a maximumnumber of spots

in connection with paying so much per program ( Tr. 1616 ). He be

Jieved hisfunction with respect to hiscontracts with WNJR to be that

of “ a producer of a show for clients” which he defined as “ the planning

of a program and getting the sponsors for it ” (Tr. 1610–1611) ; he

never considered himself a time broker in dealing with WNJR

(Tr. 1609 ), nor even a sponsor when his agency sustained a deficit

under the guarantee to WNJR (Tr. 1589) . Mr. Levy proposed the

initial arrangement for an hour's program time to Mirelson, WNJR

manager, because he obtained a better rate by buying "block time * * *

and selling it in spots” ( Tr. 1573 ) . As explained by Levy in his testi

mony, sponsors are unwilling to pay advertising rates for spots on late

eveninghour programs thatare more than approximately one-quarter

* A principal of Essex Records testified ( Tr. 2177 ) that his firm underwrote quite a bit of

the weeklycharge for the" Mr.BluesShow."*
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of daytime hour rates, andthe stations' ratesfor spots are set up on

rate cards in various classifications to reflect this demand differential.

There are also “ packages that all of these stations offer at night "; if

an agency " wants to buyso many spots you can buy it at a package

rate, like 20 spots a week which may even be less than 25 percent,

* * '* ". Under a package arrangement there is always a risk assumed

by the agency , since it has to pay for the time if it fails to obtain suffi

cient sponsors to place advertising on the programinvolved ( Tr. 1574–

1576 ) . In the event Levy found himself withunsold spot time on " The

Kit Kat Club” program ,he would " throw in a couple of spots a night"

for a client “ for nothing ” to “ sweeten the deal” (fr. 1590–1591).

130. Levy entered into the same type of written contractual arrange

ments with individual sponsors noted above which purportedly re

stricted it to charging but$ 3 per spot under a May 1963 contract( Tr.

1583–86 ; WNJR Ex. 54E ) and to $ 2 per spot under a September 1963

contract (WNJR Exs. 54G , 58, pp. 3-4 ; Tr. 1587 ) . To generate revenue

for the program , Levy sold both spot announcements to advertisers

and quarter -hour segments to record concerns. In addition, it engaged

in per inquiry advertising, for four accounts. Announcementswere

made on the program which invited listeners to solicit free home

demonstrations of the sponsor's product. Levy was compensated on the

basis of the number of inquiries received bythe sponsor, i.e. , so much

per lead, notso muchper spot. In this manner andfurther bycharging

for the services renderedby the agency , such as writing copy , the

agency endeavored to sustaintheprogram charges and make aprofit

under its arrangements with WNJR.

Discontinuance of the agency shows

131. Wayne Rollinsunderstood that time brokerage arrangements

are not prohibited under the Commission's rules but have to be filed

with the Commission. According to Rollins, company policy prohibits
Rollins' stations from entering into time brokerage arrangements. He

understood too “ that time brokerage (exists ) if the person buys the

time to resell it to a sponsor *** but if they act asagent for a

sponsor and buy the time for a sponsor it is not brokerage " ( Tr. 6039 ) .

The reason for the Rollins policy against engaging in timebrokerage
arrangements is that he believes the licensee can have better control

over the station ; in his opinion time brokerage " can lend itself to not
having as good a controlover your programs"since the broker, having

invested his money in the program time, has a tendency to want to

tailor it to the way that he can sell it best andthus tries harderto get

it by the station (İr. 6040 ). Rollins explained that since thetime broker
“ has no responsibility as such to the Commission,” he doesn't have

the same reason to be as diligent as the station licensee to observe station

policies with respect to commercial content, and that the tendency
would be for the time broker to be more lax ( Tr. 6043 ). At the hearing

Rollins indicated his understanding as of that time that " an advertis
ing agency could be a time broker " if it engaged " in the buying and

selling of time” rather than "buying time as the representative of a

client ” but “ getting a commission from the station ” for the time pur

chased (Tr. 6047). He was also of the opinion that merely calling a
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time broker an " advertising agency " does not avoid time brokerage
where it does in fact exist ( Tr. 6046 ).

132. Wayne Rollins had no personal knowledge of the arrangements

WNJR had for the broadcast of the "Clint Miller Show ," " The Mr.

Blues Show ," "The Bernie Witkowski Show ," "The Kit Kat Club "

and the “Joe Craine Show " (Tr. 6139-41). By December 1964 Rollins

became aware of the guarantee provisions contained in thecontracts

under which these programs were carried by WNJR. (Tr. 6269 ). After

Mirelson was demoted from his post as manager in December 1964

and Al Lanphear assumed thegeneral managership of WNJR , Rollins
instructed Lanphear to terminate the contractual arrangements for

the agency programs described above (Tr. 6269.49

133. “The Clint Miller Show ” was continued after December 14,

1964, until April 1965, with Miller beingemployed by WNJR first as

an announcer and then as a salesman. The advertisers on the Miller

show dealt directlywith the station. In April 1965 the program was

taken off the air ( Tr. 5645 ) . Miller continued as a salesman until

August 1965, when he was discharged as the result of a dispute with

the station . Miller testified that he wanted to return to work for

WNJR if monetary differences could be ironed out (Tr. 844–854 ).

Subsequent to his testimony, Miller was again employed at the station

( Tr. 4486 ).

134. The “ Bernie Witkowski Show " was continued until August

1965. Witkowski conducted the program under a talent arrangement

with the station after December 1964, and the station dealt directly

with the sponsors. In August 1965, Witkowski's employment was ter

minated because his program did not fit intothe station's format and

for failure to observe station directives ; at the hearing he questioned

the validity of the second ground ( Tr. 564248, 3081–86 ).

135. " The Joe Craine Show ” was discontinued in December 1964 ,

and at the time he testified , Craine had no connection with the sta

tion. Subsequent to his testimony, Craine was hired by WNJR to

broadcast an all-night gospel program over the station as a staff

announcer ( Tr.5648).

136. The remaining two shows, "Mr. Blues” and “Kit Kat Club,"

are still on the air. The announcers, Harold Ladell and Danny Stiles,

are paid by the station. The guarantee arrangements under which

these two programs were formerly broadcast, have been discontinued .

“ Celebrity Time" program logs

137. Bill Carltonwas responsible for maintaining the WNJRpro

gram logs for the “ Celebrity Time” program until the fallof 1962.

In December 1961 , an examination of WNJR program logs by Crow

revealed that on oneoccasion (November 30) theloghad not been main

tained between 11:03:15 to 11:40 p.m., the period " Celebrity Time"

was broadcast (WNJR Ex. 63 , 64 ). It was also ascertained by Crow

that Carlton occasionally logged 1 -minute announcements as 5 -second

*Wayne Rolling issued instructions to Lanphear to clear out "anything the Commission

would question or we thought they had even a chance of questioning because by that

time (Rollins) was completely fed up with going over and over this same situation "

( TT . 6269 ) . Rollins did not understand, however , that there had been at any time a

brokerage contract in effect at WNJR ( Tr.6270 ) .

15 F.C.C. 2d



202 Federal Communications Commission Reports

announcements (WNJR Exs. 63 , 64 ) . Mirelson testified that he warned

Carlton concerning these matters and that, thereafter, he spot checked

the logs to make sure Carlton had heeded the warning ( Tr. 3626–29 ).

Nevertheless, around January 1962, Carlton ceased maintaining a

contemporaneous program log for the " Celebrity Time” program
( Tr. 1323-24 ). From that point, he sometimes waited until after the

program wascompleted to fill in the log; less frequently he filled it in

the next day (Tr. 1316-21). Carlton estimated that he did not main

tain a contemporaneous log perhaps as much as 50 percent of the time

he was on the air after January 1962 ( Tr. 1321-24 ).

138. During the period January 1 , 1962, through September 25, 1962,

the WNJR program log for which Carlton hadresponsibility was not

maintained between 11p.m. and 12 midnighton 64 days or28 percent

of the time (stipulation No. 11 , Tr. 1338–39 ). Additionally, during

this same period, on 103 broadcast daysor 45 percent of the time, the

WNJR program logs for “ Celebrity Time” showed no elapsed time

for a commercial announcement, e.g., a commercial would be recorded

as having begun at 11:15 p.m.and as having ended at 11:15 p.m. (stip

ulation No. 11 ). Although Charlie Green , the staff announcer on duty,

knew the program logs were not being maintained by Carlton for the

“ Celebrity Time" program , he did not undertaketo make the required

log entries himself since he understood this was not his responsibility.

Nor did he tell anyone in management that the log was not being main

tained for “ Celebrity Time ” because he assumed management was

aware of this fact ( Tr. 2496–2497 ) .

139. Subsequent to September 25, 1962, Charlie Green was or

dered to maintain the program logs ( Tr. 3621–22) . Green, however,

did not always follow this instruction and he permitted some ofthe

freelancers to keep the log for their segments on various occasions

(WNJR Ex. 138 ).50 Also, on occasions the log was in front of a free

lancer during the program , and Green permitted the freelancer to

note the beginning and ending times of his commercials on a sep

arate piece of paper which was later handed over to Green who then

made the log entries therefrom ( Tr. 2488 ). At least four freelancers

were involved in this procedure ( Coles, Tr. 706; Segure, Tr. 1635–

36 ; Norman , 1641-1642 ; and Dyer, 6733-6734 ). On October 17, 1962,

the log for “Celebrity Time” reflects that Tiny Gray, a freelancer,

recorded the beginning times of announcements, and Green recorded

the ending times (Br. Ex.13 ) . Thereafter, Green was again ordered

to maintain the logs himself and he complied from October 24 , 1962,

on ( Tr. 2452 ; WNĪR Ex. 69 ) .

Supervision and control of WNIR by licensee

140. Essentially, Wayne Rollins relied on Al Lanphear, vice presi

dent in charge of radio, and Tim Crow , director of quality control ,

to effectuate supervision and control of the operations of the Rollins

radio stations. In September 1961, Wayne Rollins introduced an oper

ating manual at a home office meeting of Rollins' station managers.

The manual is composed of an introduction and five sections: person

50 Green explained that he did this because it would more accurately reflect what occurred

during the broadcast and because he wanted some time tohimselt ( Tr. 2444 ).
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nel, accounting, technical, programing, and sales (WNJR Ex. 8) . It
contains detailed instructions, information, and forms for all station

departments and personnel and has been kept current by the issuance

of amendments thereto (WNJR Ex. 9 ) . Nirelson had read it and

understood he was to use it as a guide in operating the station .

141. The programing section of the manual was compiled by Crow.

Therein section 4.1 in pertinent part provides :

Control of station operation :

Rollins' employees shall be aware that it is the responsibility of Rollins'

Home Office to maintain full and complete controlof every phase of station

operations. * * * This means that Rollins' Home Office shall maintain actual

control over all material broadcast by your station . This responsibility shall

not be delegated to networks, agencies, advertisers, national representatives,

program suppliers, etc. ( Italic supplied . ]

142. Quality control attempts to implement the foregoing require

ment of the manual in several ways :

( 1 ) The station files a monthly public service report with the home office

(WNJR Exhs. 37–39 ). The report, which is transmitted by the manager's

memorandum emphasizing notable accomplishments, includes : ( a ) summary

tabulation of monthly program and community service contracts ; ( b ) let

ters of commendation from community leaders ; and ( c) daily tabulation

of public service programs and spot announcements. The report provides

precise information concerning the extent to which WNJR complies with

the NCSA and nonentertainment percentage representations set forth in

section IV ( b ) of the renewal application (WNJR Exh.37–39 ) .

( 2 ) Crow supplies the stations with selected FTC alerts and FCC public

notices accompanied with explanatory memoranda , when he deems it neces

sary ( WNJR Exhs. 10–11 ; Tr. 4547–59 ) .

( 3) A periodic program monitor is conducted without advance knowledge

of the stations on the average of four times per year. The monitor records

the beginning and ending times of commercial and noncommercial announce

ments . Between February 1961 - October 1964, 22 monitors of WNJR were

conducted ( WNJR Exhs. 12, 15, 141 ; Tr. 4561, 4599-4600 ). The monitoring

usually involved a 16 -hour period spread over 3 broadcast days between

6 a.m. to 10 p.m.

( 4 ) Quality control compares the data compiled by the program monitor

with the program logs and reports the discrepancies disclosed by this review

to the station manager. The manager, in turn , is required to investigate the

matters raised by quality control and report any explanation he might have

and what corrective action he proposes to take ( Tr. 3496–97, 4599 4602 ; e.g. ,

WNJR Exhs. 13-32 ) .

( 5 ) Quality control also conducts occasional audits, consisting of a per

sonal visit to the station by Crow to tape programing, examine logs and

contract files, and otherwise inspect the operations of the station ( W'NJR

Exhs. 44, 45, 76 , 103 ) .

( 6 ) To forestall the occurrence of “ payola ” at its station in the New York

metropolitan area , a periodic monitor of music selections is conducted and

monthly payola affidavits of air personnel are required ( Tr. 4572 ; WNJR

Exhs. 12, 33 , 99 ) .

The WNJR program monitors, 1961-64

143. The program monitor policy was established by Wayne Rollins

even before the quality control department was created, and Crow as

head of the department was instructed by Rollins from its inception to

devote the major portion of his time to supervising the programcontent

of the Rollins' stations. The importance of the monitoring reports

emanating from Crow to the managers is reflected in a memorandum
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(WNJR Ex. 74 ) circulated by Wayne Rollins to station managers,

emphasizing that the correction of deficiencies brought to their atten

tion by quality control wasas important a duty as a manager had. In

the period from 1961 to 1964, Crow had station WNJR monitored by

a person hired outside of the Rollins' organization who was employed

to make a full report on all announcements broadcast, the periodmoni

tored usually being portions of each day over a 3-day period so as to

constitute a composite broadcast day. Crow , after comparing the pro

gram logsfor the days monitored with themonitor's report to deter

mine whether there had been departures from companyor FCC poli

cies, would prepare a memorandum to the station manager on the

discrepancies found, with carbon copies to Wayne Rollins and

Lanphear. In the case of WNJR , Crow had seven separate program
monitors taken in 1961 ; in 1962 there were six separate programmoni

tors; in 1963 there were five separate program monitors ;and, in 1964

there were four separate program monitors taken . The items covered

in Crow's memoranda to Mirelson between 1961 and 1964 dealt with a

wide variety of discrepancies. Two matters that required Crow's con

tinuing attention in this period were : ( 1 ) Observance of section 4.8

of the Rollins manual , which in pertinent part provides : " Spot an

nouncements on radio shall not exceed 1 minute in length" ; and ( 2 )

compliance with the requirement of the Commission's rules that the

duration of spot announcements be accurately recorded in the station's

program logs. Whenever Mirelson received a monitor memorandum

from Crow , he promptly attended to making inquiryat the station into

the discrepancies cited in the particular report, and in almost all cases

he made a written response to Crowwithin a few days, reporting cor

rective measures initiated. He called in the program director (opera

tions manager) and reviewed the memorandum from Crow , looking

towards the correction of any valid criticisms such as indicated inaccu

racies in logging and lengthy spots. Also, Mirelson would go to the

particular staff announcers involved and admonish them to correct

the mistakes noted by Crow. As a matter of practice, Wayne Rollins

did not see the program monitors but was furnished copies of Crow's

memoranda about them to Mirelson.

144. In determining whether in a particular instance there had been

compliance with the Rollins policy limitation of 1 minute on length

of spots, Crow allowed a reasonable margin for error ( i.e. , 10 seconds ).

Thus, if an announcer read a scheduled 1 -minute announcement within

70 seconds, he complied withRollins policy. If he recorded the 50- to

70-second announcement as 60 seconds in the program log, the an

nouncer complied with the Commission rules. Crow believed it neces

sary to allow the same 10 -second margin for error on the part of the

monitoring person . Thus, if the monitor timed an announcement as

50–70 seconds and it was logged by the announcer as 60 seconds in the

log, Crow treated the monitor record and the logged entry as being in

agreement.51 The examiner finds the 10-second tolerances applied by

5 While the Bureau asserted " there is nothing in law or in fact which would support
Crow's supposition thatit wasnecessary or reasonable to accord WNJR announcers a 10

second margin for error in reading and recording scheduled 1 -minute announcements, still

the Bureau has in effectconceded Crow's standard is acceptable for the purposeof this

proceeding (see, Br. Bur. Prop . Fdg. 169, at p. 86 of Bureau's Prop. Fdgs. and Concis ).
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Crow to be reasonable in this case 52 and has accordingly considered

the discrepancies disclosed by Crow's comparison of station logs with

the monitoring reports in light of such allowable deviations.Stated

otherwise, errors in logging or in length of announcements not exceed

ing 10 seconds have not been counted as violations of Rollins policy or

Commission rules.

145. In September 1962, Crow tested the accuracy of the WNJR

monitoring person by listening and/or taping WNJR during a period

when he knew this individual was also timing announcements. In a

memorandum Crow submitted to Rollins soon after this check, it was

reported as follows (WNJR Ex. 44 ) :

( a ) Of some 65 entries of the person doing the monitoring that could be

checked by tape recording, there were onlythree entries which were not

sufficiently accurate to permit a dependable conclusion . All others were

accurate virtually to the second.

In a subsequent communication to Mirelson (WNJR Ex. 45 ) , Crow

referred to the taping he had done to view the efficiency ofthe monitor

ing person” and repeated the statistical data mentioned above. Crow's

finding that the monitor's accuracy was open to question in but three

out of 65 instances is deemed to warrant the examiner's treating the

monitoring person's timing of WNJR announcements reflected in the

reports submitted to Crow as being generally accurate.58

August 16–18 , 1961

146. Monitoring of WNJR broadcasts in a composite 16 -hour period

from August 16 to August 18, 1961 , revealed that there had been 16

announcements logged as 1 minute each which actually exceeded 70

seconds by the monitor's timing. Six of these announcements were

timed as 1:19, 1:19, 1:25 , 1:50, 1:51, and 1:55 respectively . In the

same period, seven announcements logged as 30 seconds each , in fact ,
exceeded that time by intervals ranging from 11 seconds to 34 seconds.

Again , a spot logged as 20 seconds ran for 59 seconds, and a 10 - second

spot was timed as 24 seconds by the monitor. The same monitor (WNJR

Ex. 13 ) established on August 16, 1961 , that three spots were broadcast

in reverse order to that logged by the announcer, that there were no

entries on the program logs for station identification between 12

midnight and 2 a.m., and that a 1 -minute commercial spot was not

logged .

147. Mirelson's reply on September 5, 1961 (WNJR Ex. 14 ) to

Crow's memorandum of August 29, 1961,reporting to him the above

mentioned logging discrepancies stated that most of the spots "that

show up as longon your monitor * * * are not much beyond the

limits and are not the result of long copy in the book but the fault of

2 Testimony by a WNJR staff announcer tended to establish that split second accuracy

in the logglog of spots is not practicable ( Tr. 2373–74 ) . Additionally,it is noted that pres

ent Commission rules (sec. 73.112 , note 5 ) make accommodation for " varying reading
speeds " in the computationor duration of spots.

Of course, the monitor couldnotknowthat in a particular instance an announcement

had beeninterrupted for repair of abrokentape at the station (WNJR Ex. 64).Where

Mirelson has furnished plausible explanations on announcements reported by the monitor

as havingrunlo excess of 1 minute, these rightfully should not be counted as violations of

Rollins policy.
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an announcer stumbling or dragging or repeating the copy, which we

have again instructed them not todo.” Mirelson's reply further re

ported : “Weare taking your advice in now trying to time all our copy

to our slowest reader."

October 30–31, November 1 , 1961

148. The monitoring over these 3 days disclosed there were 39 spots

loggedat60 seconds each which actually ran over 70 seconds ( WNJR

Ex. 15 ) . In addition , a spot logged as 30 seconds was timed by the

monitor as 1:38 ; a spot logged as 20 seconds ran for 1:45 ; and a spot

logged as 10 seconds was timed as 1:17 by the monitor. Mirelson's

reply to this monitoring report stated , among other things (WNJR

Ex. 16 ) :

Now these are the steps we have taken to control our length of copy even

further :

( 1 ) I have spoken to and warned each announcer that he absolutely

can not ad lib or repeat copy and that he can not give lead - ins or fol

low ups mentioning the sponsor's name on ET'S " unless this is spe

cifically logged . Also, I have instructed each announcer to be sure and

familiarize himself with each piece of copy in advance so that he can

read it rapidly and smoothly. [ Italic supplied .]

( 2 ) Wherever there is question of doubt,we are trimming copy even

further throughout the copy book .

( 3 ) I have gone over this monitor with my salesmen and office girls

and impressed upon them that we cannot take any chance of leeway on

the lengths of copy and that if anything, our copy must run short of the

prescribed time so as to allow for the slowest announcer.

( 4 ) All new copy and ET's are being carefully screened and timed

before being aired .

January 15-17, 1962

149. Crow reported 10 announcements during this monitoring period

exceeding 70 seconds in length which were incorrectly recorded on the

WNJRlogs as 1 minute or less (WNJREx. 17 ). Mirelson's reply

(WXJR Ex. 18 ) noted that this report indicated “ there are less spots

running long on WNJR than in any previous monitor of the station."

Mirelson added that the longest of the objectionable spots ( 1:42 ) was

no long on the air, and that four of such spots had been broadcast by

an announcer on behalf of his own accounts, and this individual was

now using a stopwatch after being admonished “ he cannot get carried

away with his own spots.” About January 31, 1962,Mirelson instructed

all the announcers ( including freelancers Carlton and Baldwin) that if

a commercial exceeded 1 minute when aired , the actual running time

was to be logged.

February 28 -March 1-2 , 1962

150. Crow reported that the monitoring reflected 22 announcements
which exceeded 70 seconds in length although logged as 60 seconds

each. The longest of these ran 1:27 . (WNJR Exs. 21, 21A ) . Crow , in

indicating his dissatisfaction with the number of spot announcements

that exceeded 1 minute in length, noted that if the announcements

54 " ET's" refer to prerecorded announcements ( electrical transcriptions ) .
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barely exceeding 1 minute in length were eliminated from considera

tion, there had been 39 announcements " that were both too long and

not logged as having run over a minute.” He then commented : " As a

practical matter a projection of this practice over a period of a full

week which you would be required to report to the Commission would

meanthat you would be reporting a total of 240 announcements that

would exceed 1 minutein length , none ofwhich would be reported on

the log as such . " (WNJR Ex. 21) . A similar projection based on spots

aired in excess of 70 seconds each would have resulted in 110 excessively

long spots aired per week but not recorded as such on the WNJË

program logs.

151. Mirelson's reply to the last cited monitoring report (WNJR

Ex. 22 ) noted certain control measures being applied to " see that our

copy is not read on the air as longer than prescribed .” He contended

that “ only a few of the spots" monitored in January 1962, “ could

be considered unusually long.” Mirelson also commented :

We have complete control of all copy going into the studio and are sure

all copy in the book is the right length. It is the human element of the an

nouncers that has to be controlled more, but we do feel through working

with them we can improve their habits. ( Italic supplied )

April 23–25, 1962

152. Crow reported 18 announcements which exceeded 70 seconds in

length, but were logged as having run a minute . Crow also reported

two unlogged commercials of 15 and 24 seconds in length (WNJR

Ex. 23 ) . The program monitoring report indicates that the monitor

had timed about 125 announcements 50 seconds over.

153. Mirelson replied that the operations manager was checking

copy and electrical transcriptions; that announcers were using stop
watchesandlearningto deliver the announcements better and to watch

the studio clock ; and that a big notice had been posted concerning

watching the studio clock and accurately logging spots over 1 minute

(WNJR Ex. 24 ) . He attributed the longer spots on April 23 to a sub

stitute announcer ( Ibid. ) .

June 20-22, 1962

154. The monitoring of WNJR on June 20–22, 1962, revealed that

among some 150 announcements 50 seconds or more, there were 40

announcements logged as being 60 seconds in duration but which in

fact were longer than 70 seconds (WNJR Ex. 25 ) . Four announce

ments were timed by the monitor as being over 2 minutes each . As

Crow pointed out in his report to Mirelson , the number of spots ex

ceeding 1 minute in lengthwas double in June what it had been in

April. Again , as in April, there were two announcements on the air

which were not logged (WNJR Ex. 25) . In view of Crow's latest

report, the operations manager of WNJR checked on copy and ET's

which ran on June 20–22 and then informed Mirelson in a memoran

dum of July 26, 1962 (WNJR Ex. 26) that in a number of instances

( 17 announcements were identified by Leonard ) an electrical tran

scription had been involved in the monitoring done on those dates and
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the times reported by the monitor for the transcriptions in question

appeared to be in error. He also observed in this July 26 memorandum
that in some other instances “ a livetag added to a 1 -minute ET ac

counts for the spot running over .” The operations manager suggested

“that the person taking the monitor be more careful intiming the

spots .” Mirelson in turn wrote to Crow on July 30, 1962 (WNJŘ Ex.

27) and expressed the view of himself and the WNJR operations
manager that the person actually doing the timing for the monitor
service this time (meaning June 20–22) was not accurate in most cases."

In addition to questioning the reliability of the monitoring on which

Crow's critical reports to him had beenbased , Mirelson also detailed

some of the steps previously taken and further steps that were to be

taken at WNJŘ to avoid discrepancies in logging and spots of exces

sive length . These included : the purchase by the station , and use in the

studio by all announcers for timing their spots, of a table model stop

watch ; and stepping up of the periodic spot checks made by WNJË

management through the device of taping for replay monitored an

nouncements received on a radio set located in the station but outside

the studio.

155. By a memorandum of July 31 , 1962 (WNJR Ex. 28 ), Crow

indicated his disagreement with Mirelson's belief that the person do

ing the monitoring had not kept accurate account of the lengthof the
announcements which came under surveillance on June 20–22. He

expressed in strong termshis dissatisfaction with the results of Mirel

son's efforts to reduce the disturbing incidence of commercial an

nouncements exceeding 1 minute in length. Mirelson replied to Crow's

emphatic comments in a memorandum of August 2, 1962 (WNJR Ex.

29 ) insisting that he and Bob Leonard had been very conscientious

about the matter of long copy and instructing our announcers.” Mirel

son again declared the beliefof himself and Leonard that “ there have

been countless discrepancies in timing copy on the part of the person

doing the monitoring not only in this monitor but in the previous

monitors." To resolve the sharp difference of opinion which had de

veloped between Crow and the WNJRmanagership as to the ac

curacy of the monitoring by the outside person whom Crow had

employed, Mirelson madethesuggestion (WNJR Ex. 28 ) " that when

thenext monitor is taken thatthe person doing the monitoring please

tape off- the-air the portions they are monitoring. You can then play

these tapes back and check on the accuracy of the monitor and also

the accuracy of our announcers.'

September 26–27, 1962

156. As has been found above (par. 145 , supra ) , Crow took action

in September 1962 to settle the dispute as to the monitor's accuracy

by tape- recording programs of WNJR while they were also being

monitored by the person employed by him for that task . This pro

cedure served to establish to the satisfaction of Crow that the monitor

ing person was performing the assigned function of timing WNJR

spots with a measure of dependability that effectively refuted Mirel

son's claim of numerous errors in past monitors (WNJR Ex . 44 ) .
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Wayne Rollins did notdisagree with Crow's conclusion asto the mon

itor's accuracy and, therefore, believed that " our problem was to

correct the situation at the station " (Tr. 6077 ). The monitor's report

(WNJR Ex. 141) showed that among approximately 55 entries for

announcements of 50 seconds or over, there were 10 entries for an

nouncements which exceeded 70 seconds each . On Wednesday, Sep

tember 26, 1962, between 6:15 to 7 p.m., three announcements logged

as 1 minute each actually were monitored as having run only 45 sec

onds, 35 seconds and 37 seconds, respectively (WNJR Ex, 45, p . 3 ) .

On the same date, there were seven announcements aired within a

total broadcast time of 134 hours which, although logged by the an

nouncers as 30 seconds each, wererecorded by the monitor as running

over 40 seconds in each case (WNJR Ex. 45, pp. 2–3) . In the period

from 6:37 to 6:48 p.m. on September 26, there were broadcast eight

spots consisting of a triple spot, a double spot, and again a triplespot

(WNJR Ex. 45, p. 3 ) . At 6:25 p.m., there was also a triple-spot situa

tion which, as Crow pointed out,“shouldbe avoided .”

157. In reporting to Wayne Rollins on his monitoring of WNJR on

September 26-27, 1962, Crow noted the following occurrences (WNJR

Ex. 44 ) : that announcers were " logging announcements at times other
than the time of broadcast ; that there were a number of occasions

when no station identification was given " ; that " there are spot an

nouncements being broadcast on freelance programs that are not

entered on the program log,” and that “ an examination of program

logs for several days revealed that no logging at allhad been done
between 11:02 p.m. and 11:59:50 p.m." (the " Celebrity Time” program

period ). In making reference to his taping of the 1-hour program
which was logged as “ Celebrity Time” but was identified on the air

for a 15 -minute segment and a45 -minute segment as being the shows

of two named freelancers, Crow commented : “ As broadcasters, both

of these 'personalities' are rank amateurs . " The broadcasting of pro

grams over station WNJR by persons who fell into the category of
Crank amateurs "by Rollins homeoffice standards was contrary to

companypolicy ( Tr. 6116) .Wayne Rollinsunderstood that the persons

mentioned by Crowin hisreport (WNJR Ex.45) were " guests" on the

“ Celebrity Time” show whohad been allowed to perform by the staff

announcer on duty at the time ( Tr.6118–19 ) . Rollins' reaction to the

September29 report by Crow (WNJR Ex. 44 ) was that there were

too many discrepancies in it, and he was " unhappy about this situa

tion. ” He discussed the discrepancies with Lanphear and directed

Lanphear to take the steps necessary to correct the undesirable deficien

cies in operation at WNJR (Tr. 6114–6115 ).

158. Subsequent to the September 1962 monitoring and auditingof

station WNJR , Mirelson issued an“ official warning" in the form of a

memorandum addressed to all staff announcers concerning log falsifi

cation , failure to give proper station identification, etc. Mirelson stated

violators would "***besubject to immediate dismissal” (WNJR Ex.

67 ) . About a month later, on November 28, 1962, Mirelson issued an

additional memorandum of instructions to " all WŃJR announcers and

airpersonnel” which includedsome more points at the direction of the

Rollins home office by way of taking a stronger position against in
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fractions. Among the various requirements covered in the memorandum

(WNJR Ex. 68) were: that there be no “ ad libbing ” of announce

ments beyond the scheduled time called for on the program log ; that

the beginning and ending times of announcements and programsmust

always be logged ; that logging of pertinenttimes be done immediately

after the broadcast of announcements, etc.; that any departure from

what is called for on the program log must be logged as broadcast ; and

that “triple -spotting" and even “double-spotting” of announcements

be prevented. The memorandumgave warning that any departure from

the prescribedprocedures therein “may subject youto immediate dis

missal” and that a copy of " this warning" was being sent to the

AFTRA representative.

January 28, 29 , 31 , 1963

159. Monitoring of WNJR broadcasts on these three dates disclosed

that among approximately 110 announcements timed by the monitor as

50 seconds or over ,there were 10 announcements over 70 seconds ( Br.

Bu. Ex. 72 ) . However, the program logs failed to show that these 10

announcements exceeded 1 minute. Additionally, the logs failed to re

flect the broadcast of two commercial spots of 30 seconds duration

(WNJR Ex. 70 ). Mirelson's response (WNJR Ex. 71 ) to Crow's

report of the aforementioned discrepancies asserted that “ a combined

total of 10 spots over the 3 -day period monitored *** is only a small

fraction of what previous monitors show ” and was not significant in

view of the large volume of spots run during the 3 days involved .

Mirelson noted too that " at no time do any spots appear on any of the

3 days of the monitor during strictly station billed time that were not

logged ."

Further 1963 monitors

160. Four further monitors of WNJR broadcasts were taken in

1963 during the following dates: March 20,21 , 28, and 29 ;June 26–28 ;

September 16-18 ; and November 13-15 (WNJR Ex. 12 ) . All

or most of the monitors for these periods and much of the related

memoranda were excluded from evidence as beingoutside the pur

view of the bills of particulars as to violations of Commission rules

( issue 4 ) . From the standpoint of the adequacy of control issue ( is

sue 3 ) it is nevertheless possible to make pertinent findings from cer

tain correspondence between the home office and Mirelson which grew

out of the four monitors and was received in evidence.

Spring 1963

161. It may at least be found that in the spring of 1963, Crow

shifted emphasis to three matters other than the length and accurate

recordation of 1 -minute commercials. First, Crow notified Mirelson

that an examination of WNJR program logs for a 4-day period in

March revealed that 30 announcements were recorded as having run

considerably longer than the scheduled 30 seconds running time called

for by the traffic department (Br. Bur. Exs. 35, 40 ) . After having
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Leonard pursue the matter (WNJR Ex. 157 ) , Mirelson replied on
April 23 , 1963 ( Br. Bur. Ex. 25 ) :

Now, as to the spots that run over what traffic calls for * * * yet, are

less than a minute * * * Boband I have reviewed this copy closely. Per

haps, we have not been as diligent on the shorter spots with our an

nouncers as we have on the minute spots in view of the fact that the

previous emphasis, both from your previous monitors and ourselves, has

been on spots running longer than a minute.

We will make a special effort to also place the same emphasis with our

personnel on all of our spots even if they run shorter than a minute.

162. Second, Crow pointed out ( Br. Bur. Ex. 40 ) that the four

logs examined disclosed an excessive concentration of six to nine

announcements within certain 141/2 -minute periods.( The licensee

had represented in its 1960 renewalapplication (sec. IV, par. 3 (b ) )

that no more than five announcements would appear in a given 141/2

minute period ( official notice taken ) .) Specifically, it was found by

Crow ( Br. Bur. Ex. 40 ) :

35 periods carried six announcements

17 periods carried seven announcements

6 periods carried eight announcements

1 period carried nine announcements

Mirelson responded on April 17, 1963, that Crow had examined , by

far, the busiest days of the WŃJR broadcast week and that when

busy, the station attempted to limit commercial interruptions to five

by double-spotting short spots (Br. Bur.Ex. 41 ) .

163. Third, Crow called to Mirelson's attention (Br. Bur. Ex.

35 ) the extent to which in 21 instances the announcements as timed

by the monitor fell short of the length called for by the traffic de

partment. The deviations cited by Crow in this respect were each

" quite substantial.” Mirelson's explanation for the spots running

shorter than scheduled was that the station had trimmed the length

of spots down to its slowest reader and also that in some cases the

announcers were reading spots faster ( Br. Bur. Ex. 41 ) .

June 26–28, 1963

164. In July 1963, Crow , in communicating to Mirelson the results

of the monitoringof WNJR during portions of the 3 daysin June,
reverted to the problem concerning 1 -minute announcements ( Br. Bur.
Ex. 36 ) :

We are faced with a persistent problem which apparently has not been

corrected. There are a number of announcements that exceed 1 minute in

length and which are not so logged by the announcers . In addition , there are

a number of shorter announcements whose running time exceeds that which

is shown on the program logs by the announcers .

*

Whatever methods have been deployed to control excessively long an

nouncements and more accurate logging of announcements have apparently

failed . If you have any other suggestions for dealing with this , you should

begin using them . Failing this, serious consideration should be given to the

dismissal of the parties responsible for these violations. Please advise.

165. Mirelson's response of July 19, 1963 (Br. Bur. Ex. 26 )

pointed out : that although WNJR's 3 busiest days had been moni
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tored , there were almost no logging discrepancies other than the long

copy the monitor showed ; that a majority ( 22) of the discrepancies

were traced to : (1 ) a summer replacement announcer on June 27

quite anxious to do a good job, and (2 ) a new show, the “Kit Kat

Klub ” on which the announcer “ was trying to make the new show

successful and the agency that places spots in that show happy " , that

in a few situations the monitor appeared to have made anoccasional

**** error in timing although we are in no way implying that this

is the rule rather than the exception "; that management was impress

ing upon announcers that short spots ( 10, 20, 30 seconds) must be

logged as accurately as 1 -minute spots; and that a 10 -second margin

for error should be taken into consideration for the announcerson

busy days when the announcer is reading and logging many com

mercials and doing his own news and trying to do an interesting and
vital show as well. 55

September 16–18, 1963

166. Crow reported , following the monitoring of WNJR on the

above dates, that " A number ofannouncements exceeded the elapsed

time indicated on the program logs, and in some cases exceeded the

maximum 1 minute in length , contrary to company policy * * * "

( Br. Bur. Ex. 42 ) . Mirelson replied he noted from Crow's report that

great improvement over the previous monitors had taken place in

that among thetotal of 10 spots shown as longover this 3-day period

only fourexceeded 1:10, with the longest being 1:20 (Br. Bur.Ex. 43 ).

Headded : " * * * but we will intensify our controls of checking all

copy and ET's before airing, reviewing instructions with ouran

nouncers, and so forth ."

November 13-15 , 1963

* * *

167. Crow agreed that,in light of the monitoring of WNJR on

portions of these 3 days, “ It would appear that you have made some

very good inroads in many areaswhere previously the monitor indi

cated the need for attention " ( Br. Bur. Ex. 44 ). Mirelson in turn

pledged to continue his efforts to avoid losing the ground already

gained, and observed that " the only discrepancies * * * a few long
spots was, indeed, not too damaging (Br. Bur. Ex. 45 ) .

1964 Monitors

January 27–29, 1964

168. Crow reported (WNJR Ex. 31 ) four long spots logged as 1

minute each, one long spot correctly logged as 1:20, and fourshorter

spots which ran longer than logged. He concluded that according to

the monitor " you seem to havemade tremendous strides in keeping

your spot announcements within standards. Now that you have found

out how to accomplish this, I entreat you to doall in your power to

improve upon thisrecord and not let itregress.” The program monitor

* Reference to the monitor's timing of four spots on June 28 (Br. Bur. Ex. 36, top of

P. 2 ) indicates that even if the suggested 10 -second leeway were applied Crow still had

cause to complain of long spots.
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for the 3 days in question (Br. Bur. Ex. 77 ) reflected five spots ran

beyond 70 secondsamong approximately 70 spots that were timed 50

seconds or more.

May 20–22, 1964

169. A program monitor of WNJR was conducted during May 20–

22 , 1964 , as part of the continuing surveillance of the station's broad

casts maintained by Crow of quality control (WNJR Ex. 12) . The

program monitor records for this period ( Br. Bur. Ex. 78 ) and mem

orandum related thereto ( Br. Bur. Exs. 46-49) were excluded from
evidence.

170. In June 1964 , Crow issued a memorandum to all managers of

Rollins' stations which stated in pertinent part (WNJR Ex. 76 ) :

In order to reassure you and us that all the operating procedures that

exist at your station are being carried out , as indicated by company policy,

your station will, from time to time, be visited without advance warning,

for purposes of inspecting all procedures. This may well take the form of

the kind of inspection to which your station would be subjected when you

are visited by FCC inspectors, prior to license renewal time. Included might

be the taping of the station, the inspection of your station records of such

things as broadcast contracts, political broadcast files, program logs, music

selection procedures, the permanent binders containing company directives,

and so forth. ( Italic supplied .]

July 15 , 16, 18, 19, 21-23, 1964

171. In July 1964, Crow conducted an operation audit of WNJR

at the request of Wayne Rollins. This inspection involved a visit to

the station by Crow and Frank Minner, the Rollins' controller, on

July 15–16 ( Br. Bur. Ex. 82 ) and the monitoring of WNJR broadcasts

over portions of a 7 -day period totaling 21 hours, 45 minutes ( Br.

Bur. Exs. 39, 79 ) . From monitoring data compiled over the 7 -day

period, Crow reported to Mirelson two unlogged commercials, 30 and

40 seconds in duration, and approximately 40 commercials which

were incorrectly logged. Sixteencommercials logged as just 60 seconds

each ran more than 70 seconds, and 28 commercials ran beyond 70

seconds each although some of these were correctly logged ( Br .

Bur. Ex. 39 ) . As Crow pointed out to Mirelson, “On the basis of

our findings, a composite week which would be required to be filed

with the FCC at renewal time, would show * * * almost 200 an

nouncements * * * which exceeded 1 minute in length " ( WNJR

Ex. 30 ) .

172. The July 1964 audit led to the discovery by the Rollins' home

office of the repetition of nighttime freelancers' programs on a wide

scale . As Crow described this situation to Lanphear (WNJR Ex . 81 ) :

* * * For some time, the " Clint Miller Show ” , 142 hours in length on

Tuesday nights, is a repeat of the Monday night program and the Thursday,

Friday, Saturday shows are a repeat of the Wednesday program . The

Tuesday, Wednesday, Thursday, and Friday programs of the " Mr. Blues'

Show " are a repeat of the Monday night program . This is a half -hour

program . The 3 -hour " Danny Stiles" program on Friday night is a repeat

of the Wednesday night program and the Saturday night program is a

repeat of the Thursday show .

5 € The monitor's elapsed time for the first two commercials listed in Br. Bur. Ex. 39,

ie. Modern Stores and Hardy's Night Spots, was not 1:10, as stated by Crow , but 1:16

and 1:25 , respectively ( Br. Bur. Ex. 79 ) .
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Repeat broadcasting of the " Clint Miller " and the " Mr. Blues ” shows

was a well-established practice at WNJR ( see, stipulation 6 ) by the
time Crow learned about it.

173. Crow advised Rollins that he had asked Lanphear to discuss

with Mirelson " * * * the possibility of discontinuing this practice,

if for no other reason than for the sake of the station's audience"

( WNJR Ex. 82 ) . For, as Crow had noted in this connection : " In

the case of one show, the same program is heard Monday through

Friday. In the case of other shows, we are talking about repeat broad

casts, in the same week, of programs that are almost 3 hours in length ."

( Ibid .) By memorandum of July 31 , 1964, Mirelson reported to Crow

that ** *** after extensive meetings with all the personnel involved

*** " it was agreed that Miller and Stiles would repeat broadcasts

no more than once a week and Blues would never repeat broadcasts in

any given week (WNJR Ex . 84 ) .

October 19-21 , 1964 57

>

174. Following a monitor of the station on the above dates (WXJR

Ex. 12) , Crow continued to express his concern to Mirelson about

WNJR air personnel failing to log correctly the elapsed time of

commercials , particularly those which exceeded 1 minute in length

(Br. Bur. Ex. 29 ) . Mirelson responded that the station was pur

chasing a new stop watch to replace the one out of service ;that

management had met with the announcers and advised them of the

“ extreme necessity” for logging accuracy ; and that a notice to that

effect had been posted and presented to each announcer. According

to him , the announcers urged that “ reasonable leeway " should be ex

tended ; he conceded , however, that the " 10 -second leeway" permitted

by quality control in the past should ordinarily be sufficient ( Br. Bur.

Ex. 28 ).

December 3-4 , 1964

175. In December 1964, quality control conducted a further opera

tions audit of WNJR during portions of December 3 and 4 at the

request of Wayne Rollins. At least 13 hours of the station's broad

casts on these 2 days were monitored by tape recording. Over this

period, six announcements were first reported to have been over 70

seconds (WNJR Ex. 103 , pars. J, O ) and in a supplemental report

(WNJR Ex. 104 ) there were three more announcements over 70 sec

onds each shown. Also , there were seven announcements logged as

30 seconds each which ran beyond 40 seconds. Two announcements

logged as 60 seconds were only 30 seconds in duration ; one spot

logged as 30 seconds ran for 60 seconds; and an announcement not

logged as having been broadcast was in fact delivered on the air as

a 1:23 spot (WNJR Ex. 103 ) . Since the announcers at WNJR were

known by quality control to be using a stopwatch for timing commer

cials, the above-noted logging inaccuracies were considered by the home

office as flagrant in nature (WNJR Ex. 104, par. A ) . In addition to the

foregoing, it was also ascertained through the December audit : that

57 The program monitor and related Crow -Mirelson memorandums were excluded from
evidence ( Br. Bur. Exs. 27 , 37 , 80 ) .
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freelancer Danny Stiles continuedto repeat programing more than

one time in a week ( his “Kit Kat Klub ” program of November 25 was

rebroadcast not only on November 26, but also on November 28 and De

cember 1 ; and his program of November 27 was rebroadcast in the suc

ceeding week of November 30 ) contrary to his agreement with

Mirelson; that the program log entries for his repeat programs did

not contain the word " tape" as required by the Rollins' home office

to indicate the rebroadcast; and that the staff announcers on duty

when his program was rebroadcast, instead of timing the spot an

nouncements as the taped replays progressed, merely copied the

times for them from theoriginal broadcasts (WNJR Ex. 108, par. A ) .

Quality control looked upon the last-mentioned practice as con

stituting a gross impropriety in logging and reminded Al Lanphear

that it had been brought to the WNJR manager's attention before

with reference to rebroadcasts of the same program ( Ibid .) .

176. It was at this point, following the December 1964 revelation of

continuing derelictions in the operation of stationWNJR, that Wayne
Rollins made the decision which resulted in the demotion of Mirelson

from general manager of WNJR to sales manager. At the same time,

Rollins instructed Lanphear to take over as manager of the station

until a suitable replacement could be found ( Tr. 6026–6036 ). In a

memorandum sent to all station managers on April 30, 1964, Rollins

had sought to impress them with his own belief " that there is no duty

that a manager has that I place greater importance on in the opera

tion of the station than that carried by the monitor and quality con

trol—so I ask you to examine your operation and see that this phase

gets 100 percent cooperation from everyone in the station " (WNJR

Ex. 74 ). In the face of the persistence of logging and other opera

tional discrepanciesat WNJŘ after such matters had been repeatedly

brought to Mirelson's attention through reports to him on the periodic

monitors taken , Rollins “ knew that Mirelson had to be removed

from the operation of the station ." Wayne Rollins was aware too

that WNJR was for the second time under investigation by the Com

mission, this time in connection with renewal of its license although

this development was not a decisive factor in Rollins' thinking (Tr.

6028 , WNJR Ex. 168 ) . Wayne Rollins also took into consideration

that logging irregularities and long spots were caused by the an

nouncing staff's inattention to orders and that disciplinary action

by management was hampered by the union's construction of the

contract with the station covering the announcers 58 ( Tr. 6031 ). It

* In a discussion with the AFTRA representative in 1962, Lanphear had indicated that

some of the announcers might have to be discharged if logging inaccuracies and long

spots continued . The union's representative in turn indicated that if the station attempted

to do so, it would charge the station with unfair labor practice, asserting that the matters

complained of by the station did not, under the terms of the employment contract with

the announcers, constitute valid grounds for termination of their employment ( Tr . 5559

5560 ) . Lanphear was told too that “ these men are human and you can't be leaning on

them for this because they are doing announcements and cannot look at a clock at the same

time. No other station has ever complained to the union about these logging inaccuracies

by their announcers” ( Tr. 5653) . When the stationdid discharge an announcer in 1965

(after Mirelson's removal) for failing to log several announcements he gave promoting

the forthcoming appearance ofa performing artist (which announcements the management

deemed to have been commercial spots requiringlogging ) , the union supported his complaint

of a wrongful discharge pot authorized undertheunion contract. The matter was settled

by a cash payment to the announcer after the union had indicated itwould institute

an arbitration action on his behalf (Tr. 5654–5657 ) .

15 F.C.C. 20



216 Federal Communications Commission Reports

was believed by Rollins and Lanphear that while Mirelson could not

operate effectively as the manager, he could provide valuable service

in the area of sales where his strongest ability lay (Tr. 5632) . Re

assignment to a lesser position was made in consideration of Mirel

son's years of service to Rollins andby way of not imposing too

severe a penalty against him ( Tr. 6029). As general manager of the

station , Mirelson had been paid a salary and in addition received a

graduated percentage of net profits before taxes. When he was demoted

to sales manager, a different financial arrangement was made with

him calling for a weekly salary plus a lesser graduated percentage

of the station's local billing (net ). The change in plan of remunera

tion reduced the earning potential of Mirelson ( Br. Bur. Exs. 50 , 51 )

and resulted in a decrease in annual earnings to perhaps one-half

of that previously received by him as an employee of the licensee

( Tr . 6284 ) .

Commission monitors of “ Clint Miller " program

177. In the fall of 1964, Commission personnel monitored the “ Clint

Miller“ program ( 9 :30-11 p.m.) on September 12, 22, and 23. On

these dates, Miller broadcast a total of five commericals promoting a

dance to be held at the Terrace Ballroom on Friday, September 25,

which featured the appearance of recording artists. Immediately be
fore or after four of these commercials, Miller played a recording of

one of the featured artists, using a transitory phrase, such as , “ And now

we hear from the Soul Sisters who you'll see Friday night at the

Terrace " (stip. 3 ) . This practice was in express violation of section

4.17 ( e ) of Rollins policy , which provides in part that " Air personnel

are expressly forbidden to associate any other matter with the spot

announcement. This means that if a spot announcement concerned an

event that included the appearance of an artist *** it would be

forbidden to play the artist's records within 2 minutes before or after

the announcement” (WINR Ex. 8) . Rollins' policy against tying
in records with commercials was designed to guard against a " double

spot " —that is, the record becoming part of the commercial so as to

extend the logged commercial of 1 minute to perhaps 3 minutes in

effect ( Tr. 6268 ) .

178. During these same programs, Miller plugged the September 25

dance on 10 occasions by remarking, for example, “ Here is B. B.King,

the star you'll see Friday night at the Terrace " and thereafter playing

the artist's record . This, too, expressly violated Rollins policy which

provides that it is forbidden, when playing a record, to make any

reference to an outside event in any way at any time, whether or not a

schedule of announcements for the event is being carried by the station

(WXJR Ex . 8 , sec. 4.17 ( e ) ) . Following one spot for a dance (Septem

ber 12—10 :32 p.m.), Miller tied in a record of a featured artist and

during the play of the record , interspersed such comments as :

“ Newark's favorite ," " Come on Shep ," " Shep and the Limelights ,"

“ Saturday Night,” “ The Five Flames Lounge," etc. The total elapsed

time for the commercial, the record, and the interspersed commentary

was approximately 3 minutes ( stipulation 3 ) . Miller was never in
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structed not to plug or tie-in recordsand he did not include the play

ing of the tied -in records in logging the duration of a commercial ( Tr.

1951-54, 1980–81).

Green's absence from station on October 6, 1964

179. On October 22, 1962, Crow wrote a memorandum to Mirelson

with reference to the steps being taken at WNJR “ to eliminate some

of the matters" about which the two men had been speaking since

Crow's visit to the station on September 27, 1962. In this memorandum

Crow made the following suggestion (WNJR Ex. 59 ) :

( a ) To help insure that your announcer on duty between 12 midnight and

2 a.m. does not leave the premises, it would be wise to have him include an

announcement of the exact time at the conclusion of his newscasts or station

breaks, whatever the case may be.

On the evening of October 5 , 1964, the station's staff announcer on

duty at WXJR was Charles Green. He was scheduled as the staff

announcer on duty to do the station -break announcement and the

capsule newscast at 11 p.m. ( Tr. 2510 , WXJR Ex . 130 ). On that night

a friend and former classmate visited him at the station until approxi

mately 9:30 p.m.His friend was to have left the station and be driven

to New York where she was employed as a switchboard operator. Just

about thetime she was to have departed from the station, she learned

that the planned ride would not be available. If she attempted to rely

on local public transportation , she would not be able to reach her job

on time. Therefore, Green offered to drive her into Newark where

she could pick up transportation and reach work on time. Green was not

certain whether he could return to the station by 11 p.m. in time to

do his scheduled newscast, yet he did not wish the log to indicate that

another announcer signed the log as doing the newscast since he

(Green ) would have to explain to management why he did not do

the show.59 Therefore, he presigned the program log for 11 o'clock

( indicating that he was doing the station break and the newscast, and

would be on duty until 2 a.m.) although he was well aware that he had

no authority either to leave the station or to presign the log . Green

anticipated that Danny Stiles, who was to do the Kit Kat Klub " show

at 11:01 p.m., would do the station break and also the news in the

event of his absence. Heleft the station at 9:10 p.m , which was exactly

the same time thatan FCC inspector was entering to make an official

visit there. Green did not immediately realize who the inspector was.

Outside the studio, however, Green saw the official FCC automobile and

realized the inspector was at the studio . He therefore took his friend

to the nearest bus line and returned a short time later, although he

was embarrassed about the prelogging and he therefore stayed out of

the inspector's way until after the latter had left ( Tr. 2509-2518 ). In

the meantime, Danny Stiles was already at the station when the inspec

tor detected the fact that the logs had been presigned and he pointed

out Green's logging entries to Stiles . Subsequently, Stiles saw Green

** By reason of the requirement that the staff announcer who did the show was required

to keep the log, management could determine from review of the log whether the announcer

was on duty ( Tr. 2513) .
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before 11 o'clock and informed him that the inspector had seen the

prelogged entries ( Tr. 1821 , 2476 ).

180. Around 10:30 p.m., Green left the station to eat and did not

return until after 11 p.m. ( Tr. 2477 ) . Danny Stiles did the station

break and the newscast at 11 p.m. and so indicated on the program log

( Tr. 1821 ) . Stiles corrected the log by crossing out the notations indi
cating Green had done the 11 o'clock'station break and newscast, and

by inserting entries on the log reflecting what he had broadcast (WNJR

Ex. 130 ). Stiles also called Mirelson the following day and informed

him of the incident ( Tr. 1829 ) . Mirelson made a report on the incident

to the home office (WNJR Ex. 90 ) . The home office reacted to the

report of this by directing that Mirelson take steps to prevent a recur
rence of any announcer leaving the premises onhis own initiative as

Green had done (WNJR Ex . 91). As a result Mirelson issued strict

instructions to the nighttime staff announcers that they were never to

leave the WNJR premises at any time during their shift without

advance permission of Mirelson or the operations manager, with the
exception of a dinner break, and Mirelson further arranged the schedule

of dinner breaks so that the station would never be left uncovered by

a regular staff announcer (see WNJR Exs, 95 , 96, 97 , 98 ) .

CONCLUSIONS

The issues

1. This proceeding involves the application of Continental Broad

casting, Inc. , a wholly owned subsidiary of Rollins, Inc., 60 for renewal

of license of station WNJR (AM ) in Newark, N.J. The Commission

by order released June 10, 1965, designated the application for hearing

on specified issues to determine : ( 1 ) whether the applicant misrepre

sented facts to the Commission and /or was lacking in candor in its
written response of March 16 , 1964, to the Commission's notice of

apparent liability for forfeiture issued January 22, 1964 , or in its oral

statements to the Commission's staff; ( 2 ) whether the applicant falsely

represented that the 139 " contracts " turned over to the Commission's

staff on April 15 , 1964, were in fact the actual documents which the

applicant allegedly required Celebrity Consultants to file withWNJR

on behalf of each sponsor who advertised during “ Celebrity Time " or

whether such “ contracts" were falsified to conceal or misrepresent the

actual facts with respect to the relationship which existed between the

applicant, its employees and Celebrity Consultants; ( 3 ) whether the

principals of the applicant have exercised adequate control or super

vision over the operation of WNJR since the last renewal of its license

on February 8, 1961 ; ( 4 ) whether the applicant operated its station

contrary to and/or inconsistent with the sponsorship identification

provisions of 317 (a ) ( 1 ) and ( c) of the Communications Act and

sections 73.111 (maintenance of program logs) , 73.112 ( log entries ),

and 73.119 ( sponsor identification ) of the Commission's rules ; and ( 5 )

60 Rollins, Inc. , is a public corporation with its stock being listed on the American
Stock Exchange. Approximately 67 percent of its voting stock is held by 0. Wayne Rollins

and his family. The Rollins Corp., either by direct ownershipor by control ofwhollyowned

subsidiaries, operates seven AMstations, three TV stations,and two FM stations at various

locations in the United States (see par. 7 of findings for the particulars as to Rollins
stations ) .
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whether the applicant failed to file agreements regarding the sale of

time periods to time brokers, in violation of section 1.613 ( c) of the

Commission's rules. The ultimate issues to be resolved are whether " the

applicant has reflected the necessary qualifications to continue to be the

licensee of WNJR ” and whether a grant of its application would

serve the public interest, convenience, and necessity. Since, at an early

stage of this proceeding, the examiner ruled that the Commission's

designation order herein does not contemplate as an alternative to

denial of license the imposition of a monetary forfeiture, Continental's

license for station WNİR is at stake. It may be noted that in June 1964

Continental elected to withdraw its opposition to a notice of apparent

liability for forfeiture issued January 22, 1964, which involved the

charge of failure of the licensee to file with the Commission time

brokerage contracts relating to the WNJR program " Celebrity Time, "

and it paid a $1,000 forfeiture at that time. By agreement of the parties,

the particular violations asserted in that notice are not encompassed

by the hearing issues .

The hearing

2. The compilation ofthe record in this renewal of license proceeding

( inclusive of formal hearingconferences ) required a total of 48 days

of hearing sessions. The official transcript of the hearing runs some

what over 6,800 pages. The applicant's exhibits number approximately

170 ; those of the Broadcast Bureau total approximately 80. In a con

siderable number of instances, individual exhibits are multipaged. By

way of example, two exhibits of the applicant alone involve 289

separate documents concerning advertising arrangementsfor sponsors;

and another of applicant's exhibits consists of over 100 pages. Addi

tionally, stipulations of the parties, some of them designed to reduce

the volume of potential exhibits and transcript of testimony, comprise

some 12 documents. Monitoring reports cover hundreds of commercial

announcements over several years, and numerous program log entries

during the same period have been covered also. While the issues are

ostensibly directed to the operations of WNJR between February 1961

and December 1964, the evidence as introduced covers roughly a span

of time in the station's affairs running between 1957 and 1965. The

parties in their respective proposed findings and conclusions, which

pleadings are indeed voluminous, present opposing viewpoints as to

the credibility of key witnesses and differ sharply as to the inferences

to be drawn from various portions of the evidence. As the Broadcast

Bureau analyzes the record of operation of W'NJR by the licensee since

February 1961, a renewal of the station license must be denied. The

licensee, on the other hand, asserts that a renewal of its WNJR license

must be granted. The examiner's conclusions on the hearing issues in

light of the extensive and complicated record, and the resolution on

the ultimate renewal question are set forth below .

Issue 1 - Misrepresentation and lack of candor

3. The record shows that on March 6, 1963 , Commission investi

gators visited station WSJR in the course of their investigation of

possible " double billing ” practices by the station or persons doing
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business with it . The manager of the station was asked to produce

the documents relating to a particular program , “ Celebrity Time,"

and reflecting the contractual arrangements for the advertising. As

has been found above (par. 70 , findings), the manager produced for

inspection no more thaneight of the 147 documents covering arrange

ments for commercial announcements with various sponsors which

were in his possession. This limited group of documents was confined

to contracts for a number of sponsors which he had obtained from

the representative of the advertising agency with which the station

had an overall arrangement for the program . These eight documents

were in good order and all signed by the station manager. However,

he deliberately did not bring to the attention of the investigators any

of the remaining pertinent documents in his possession . Since some

of the latter were not executed by him , unlike those documents shown

the investigators, they were not contracts in effect. More important

perhaps was the further fact that the documents not handed over to

the investigators contained a variety of names of freelancers who

were obtaining their own sponsors for “ Celebrity Time” and were

also participating in the program as disk jockeys. There was also a

striking lack of uniformity in the suppressed documents which was

bound to suggest further inquiry to the investigators if seen by them .

The effect of the manager's conduct in selecting and handing over

for inspection the small number of documents the investigators saw was

to give them a distorted and misleading view of the manner of opera

tion of the program from the standpoint of control and time-brokerage

implications and to misinform them as to the arrangements with

sponsors for the program in actual practice. Thus, the examiner con

cludes that the manager's action on the occasion in question in not

making available to the investigators for inspection the entire file

of the 147 documents for “ Celebrity Time" constituted a serious lack

of candor by an executive employee of the licensee in connection with

an official Commission investigation . Notwithstanding the inability

of the investigators to acquaint themselves with the information con

tained in the documents they were not afforded the opportunity to

inspect, it is clear from the record that, with additional information

the investigators did obtain later from the Rollins' home office , they

were nevertheless able to determine that station WYJR had not en

gaged in double billing, the immediate question to which their in

vestigation at the station had been directed. In this connection it

must be noted that the WNJR manager, in directing the Commission's

investigators to the Rollins' home office in Wilmington for certain

financial records, at the same time was guilty of a misrepresentation

in stating these records were not at the station. His behavior bespoke

ineptitude and was not prompted by any motive to conceal or with

hold information from the investigators. In point of fact, the particu

lar records were at both locations, and he failed so to state because he

did not believe he was authorized to make the copies at the station

available to the investigators. Under the circumstances, it was oblig

atory upon him , as a responsible employee of the licensee of a sta

tion , not to indulge in any false statement but rather to inform the

Commission representatives of his problem candidly and to consult
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with the home office also. That his deception proved harmless in its

ultimate effect affords no excuse for the misrepresentation made by
him .

4. The record reflects that on January 22, 1964, the Commission

issued to the licensee of WNJR a notice of apparent liability for for

feiture. The notice charged in essence thata Commission investigation

of WNJR had revealedthe broadcast by the station for a period prior

to March 9, 1963 , of a program called" Celebrity Time” pursuant to

time brokerage contracts with an advertising agency, Celebrity Con

sultants. It was charged that copies of the contracts with the time

broker were not filed by the licensee with the Commission within 30

days of execution as required by section 1.613 ( c ) of the rules. As also

indicated by the record , the licensee filed a response and opposition to

the notice on March 16, 1964, contending in effect that the arrange

ment for the “ Celebrity Time” programwith the agency did not in

volve a time brokerage contract. Moreover, the response stated : That

the agency had been required to enter into individual contracts with

the station on behalf of each sponsor ; that these contracts showed the

station had dealt with the agency as a regular advertising agency

which was paid a commission and, therefore, not as a time broker;

and that the contracts supplied by the agency to the stationhad been

examined by the Commission's staff when it investigated this matter.

l'nquestionably, however, the evidence developed in the hearing shows

(par. 84 , of findings, supra ) that the factual representations set forth

in the sworn response and opposition to the Commission's notice of

apparent liability for forfeiture, signed by 0. Wayne Rollins as the

licensee's president and filed with the Commission on March 6, 1964,

were largely inaccurate. A significant example of the misstatements

made is contained in the examiner's finding that except in a few in

stances the station did not require the advertising agency to enter into

individual contracts for each sponsor. Instead the station obtained

documents from freelance announcers or prepared documents for free

lance announcers on contract forms whichwere never signed to indicate

acceptance by the station manager before broadcast of the advertis

ing matter concerned. The untrue statements did not, however , con

stitute false representations since Rollins was unaware that WNJR had

not obtained the contracts as representedin the response and believed

all the assertions made in the response to be true and accurate when he

executed the document, and hedid not subscribe to the statements

therein until after first obtaining confirmation by members of his

home office staff as to their being correct. As was later ascertained ,

both his associates and Rollins were laboring under a misapprehension

in believing that a few contracts for individual sponsors on the pro

gram “ Celebrity Time, " which documents Rollins saw before signing

the response , were typical or representative of the entire file of docu

ments in the stationmanager's custody at WNJR . Viewed from hind

sight, the filing by the licensee of a document containing untrue

statements as to theexistence of a complete set of “ Celebrity Time" con

tracts at the station could have been avoided by performing a

detailed examination of the nearly 150 documents involved rather

than relying on the station manager's assertion that three documents
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submitted to the home office were typical of the entire file. But, as

Rollins has explained, this precaution did not suggest itself mainly

because of his confidence in the trustworthiness of the station man

ager, a veteran employee at WNJR. Again, onemay surmise that the

station manager would have alerted the home office to the inaccuracies

in the response if he had seen a copy of this document prior to its

submission. But, the last is idle conjecture since he remained silent

even after having been shown the document within a short time after

it had been filed. A footnote statement in the response (namely,

f.n. 5 ) as to when the arrangement with the advertising agency

terminated is at odds with the facts as found by the examiner. It was

incorrect to assert that the station considered its written contract

with Celebrity Consultants had terminated by July 1962, and it was

equally inaccurate to imply that the agreement at least as an oral

understanding did not continue beyond December 1962. At least with

respect to the last two matters, a measure of negligence on the part

of Rollins' associates prevailed since the two statements should not
have been made. Since the radio station's operations manager for

Rollins had been informed by the WNJR manager of a reduction

of the weekly guarantee to $ 200 weekly, the reference to the $300

figure in the footnote in question may be ascribed to inadvertence or

faulty recollection ( or perhaps even as a considered inconsequential

error ) on his part. At any rate , Rollins satisfied himself as to the

accuracy of the statements in the response, had the document drafted
by counsel, and only then subscribed to its contents. There is no evi

dence that either of the two other Rollins' home office officials (Crow

and Lanphear) were aware of the true state of the entire file of

" Celebrity Time" documents in the station manager's custody, or that

they knowingly misled Rollins in assuring him of the accuracy of the

statements in the document he signed . Accordingly, it is concluded that

neither Rollins nor the other home officials were guilty of any inten

tional misrepresentation in connection with the submission of the

response and opposition to the Commission .

Issue 2 — The spurious documents

5. The findings of fact reflect that on April 15, 1964 , Commission

investigators visited station WNJR and asked to look at the contracts

for advertising on the “ Celebrity Time" program concerning which

documents there had been representations made in the licensee's re

sponse of March 16, 1964, to the Commission's above -mentioned for

feiture notice issued in January 1964. The WXJR station manager

thereupon produced for inspection some 147 documents as being origi

nal contracts which had been executed between the station and the

advertising agency on behalf of various sponsors on the " Celebrity

Time" program during the period from July 1962 to March 1963. Only

eight of these documents (those on the top of the pile and white in

color) were authentic and original contracts (WNJR Ex . 5 , pp .

140–147 ) as represented in its response by the licensee . The remainder

( 139 documents on goldenrod colored paper received in evidence as

WNJR Ex. 5 , pp . 1–139 ) were not actual or original documents which

were drawn up as contracts for advertising between WNJR and the
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advertising agency, Celebrity Consultants, Ltd. Instead, these 139

documents were fabricated or false contracts ; they had been prepared

at the behest of the manager by a WNJR salesman who had assisted

the agency in obtaining advertising for the program in conjunction

with a number of freelancers who also participated in “ Celebrity

Time" as diskjockeys. The 139 documents were based in part on origi

nal documents in the manager's custody (WNJR Ex. 6, pp. 1-143 ) in

sofar as the spurious documents duplicated the information on the

originals with respect to the names of advertising sponsors, the date

of the announcement, and length of the announcement. Various other

items of information in the originals were changed . Moreover, the

new documents were each signed by the WNJR salesman who inserted

the supposed signature ofa freelancer whose appearance on “Celebrity

Time” had occurred with the approval of the agency . The WNJŘ

manager did not know the signature of this freelancer was not genu

ine, but this is irrelevant since the documents in question were not

contemporaneously executed with the making of the advertising ar

rangements they purported to show and were in no sense advertising

contracts. The station manager's primary motive in having the new

documents written up so as to conform with the representation in the

licensee's response as to the existence of a proper and complete file of

contracts between WNJR and the advertising agency was to forestall

censure and perhaps even his discharge by the Rollins'home office if

they were to learn the truth about the deception he had perpetrated on

it with respect to “ Celebrity Time.” He had concealed from the offi

cials in Wilmington and Wayne Rollins the fact that the WXJR

station salesman had acted as a commissioned representative of the ac

vertising agency in obtaining and supervising the activities of the free

lancers on Celebrity Time. He had not informed Wilmington of the

transformation of the program from a so -called agency show broad

cast by experienced freelancer announcers provided by the agency into

a program on which appeared a host of freelancers shepherded by the

station salesman . Furthermore, he had misled the home office as to the

nature of the original contract file at the station for the " Celebrity

Time " program and his assurance to the program quality department

director, Crow , on this score had resulted in the misrepresentations

made in the written response filed with the Commission . It must be

noted at this point that the individual who wrote the 139 bogus docu

ments did not prepare them with any expectation that they would be

shown to Commission representatives. He was given to understand by

the station manager that the documents were to be employed only if

the home office wanted to see them , and he did not know that the re

sponse filed by the homeoffice had misrepresented the state of the file

of original " Celebrity Time" documents.

6. While the WNJR manager had been aware of the possibility

that the Commission might want to look at the “ Celebrity Time" con

tracts' file, he had no knowledge this would actually occur when he

directed the preparation of the new documents. As has been stated

above , the time came when he was requested by Commission represen

tatives to produce the contracts file for “ Celebrity Time." There fol

lowed then the wholly unexpected development-one he had never
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anticipated — that the investigators not only inspected but also carried

the file ofsponsors' documents away with them. But, even after this
occurred , Mirelson did not enlighten the two home office officials and

counsel for Rollins, who were present at the station when the investi

gators visited it in April 1964, that the 139 documents were not origi

nal documents. In this connection, it should be noted that the record

warrants no valid inference any member of the Rollins' home office

either knew or suspected the bogus nature of the 139 documents.

While Lanphear admittedly recognized some of the handwriting on

the documents, which he looked over for a minute or two as being

that of Soriano, this circumstance does not prove that Lanphear knew

more than this since he was told that Soriano, who was frequentlyat

the station in the late evening, had assisted in obtaining the " Celebrity

Time” contracts. In sum , the evidence does require the conclusion, in

response to issue 2 ,supra, that: ( 1 ) the WNJR station manager falsely
represented to the Commission's staff that the 139 documents turned

over to them on April 15 , 1964, during an investigation of WNJR were

the actual documents received from Celebrity Consultants; and ( 2 )

that the 139 documents were falsified by a WŃJR salesman , at the di

rection of the station manager, in order to conceal the actual facts of the

relationship which existed in the period July 1962 to March 1963 be

tween the applicant, its employees, and Celebrity Consultants. More

particularly, the bogus documents were prepared to conceal: thepar

ticipation of the freelance salesmen announcers on “ Celebrity Time"

and the further fact that contracts between the station and the ad

vertising agency were not executed with respect to those sponsors
obtained by the freelancers ; the WNJR salesman's activities on behalf

of the advertising agency in connection with the freelancers who ap

peared on the “Celebrity Time” program ; and the station manager's

role in having contributed sums from his own pocket toward reduc

tion of the agency's indebtedness to the licensee but without the knowl
edge of the Rollins' home office.

7. Culpability for the preparation and misuse of the 139 documents

palmed off on the Commission's investigators as original " Celebrity

Time" contracts must be placed on the WNJR manager. However,

the proper evaluation of his serious misconduct should take into ac

count that in the period when he initiated the falsification of these

documents and subsequently employed them as related above, he was

subjected to severe emotional strain and confronted with the press of

personal problems arising out of the extended terminal illness of his

mother. Undoubtedly he had to cope with this very trying situation

while at the same time endeavoring to discharge his manifold duties

as the manager of a station serving the New York metropolitan area .

On the groundsofcommon experience, one cannot ignore the probable

effects of this distressing situation on the station manager's normal

exercise of judgment. Indeed, as his own testimony makes clear, he
immediately equated the anticipated reaction of the home office, in

the event of its learning of the state of the original“ Celebrity Time"

contracts' file , with probable dismissal from his job . Moreover, he
arrived at a curious and irresponsible judgment in deciding to re

place the genuine documents, however imperfect they were, with a
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faked set of contracts " which in effect were much less faithful to the

truth than the originals and patently more mischievous in their con

sequences—— the spurious documents only served to further disadvan

tage the licensee before the Commission. With full recognition of the

personal troubles which beset the WNJR manager when the bogus

file was made, there nevertheless remains for further consideration,

from the standpoint of ultimate licensee responsibility, the indis

putable facts that the 139 false documents were handed over to the

Commission by this employee and that this was an act of misrepresen

tation which hampered an official investigation into the licensee's op

eration of WNJR.

Issue 5 - Time brokerage

8. Section 1.613 ( c ) of the rules provides that a licensee shall file

with the Commission copies of " contracts relating to the sale of broad

cast time to time brokers' for resale " within 30 days of execution

thereof. The term “ time brokers " is not elsewhere defined or mentioned

in the rules. It was included in the provision in question , when section

1.613 (c ) was adopted by the Commission in 1953 , to preclude the appli

cation of the filing requirement therein to " all agreements between

the station and others concerning the sale of broadcast time. " In the

matter of amendmentof section 1.342 of the Commission's rules, Docket

No. 10409, 9 RR 1547, 1553. In adopting the rule in question , the Com

mission indicated also that the filing requirement therein " should not

apply to those contracts between stations and agencies wherein the

agency names specifically the company whose products will be adver

tised " ( ibid . at p. 1554 ) . A number ofCommission decisions, especially

pertinent rulings made since January 1965, have served to define what

à "time broker ” is and also to clarify what contracts are considered by

the Commission to constitute brokerage arrangements within the in

tendment of section 1.613 ( c ) which must be filed by the station within

30 days of execution. The tenor of the decisions in question is indicated

by thequoted language therefrom which is set forth below .

9. The declared policy of the Rollins' corporation prohibits its sta

tions including WNJR from entering into contracts which constitute

time brokerage arrangements. As shown by the findings, supra , between

May 24 , 1963, and July27, 1964, station WNJR entered into five sepa

rate contracts with individuals or agencies who were recognized or

treated by WNJR as advertising agencies. One of these parties, the

Levy Advertising Agency,was a bona fide advertising concern which

has beendoing business with the licensee of WNJR and the predecessor

owner of the station for many years. Another entity, " Jay Cee Adver

tising," was created and existed only as a house organ of the Essex

Records Co., a musical records merchandising organization, to take

advantage of the standard commission arrangement customarily avail

able to advertising agencies from the publishing and broadcast media.
The remaining three parties to the contracts in question were indi

viduals (Clint Miller, Joe Craine, and Bernie Witkowski or " Wyte " )

who dealt with WNJR under the style of an agency in each case (for

example , "Clint Miller Agency ” ) and thereby received the benefit of

the usual advertising agency commission arrangement. Each of the
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five contracts covered a stated broadcast time segment ( for example,

the Levy agency arrangement was for the broadcast period 11 p.m.

2 a.m., Monday -Saturday); each expressed an agreement by the agency

to purchase announcements for its advertisers in the specified time

segment "so as to guarantee weekly revenue to WNJR in a stated

sum ( e.g., $ 306 ) " produced by a guarantee of a maximum (specified

numberof) announcements in any given week ,” except that there

would be aspecified “maximum ” number of " announcements in any
given month ; each provided that even though the agency did not
broadcast the specified maximum number of announcements per week,

nevertheless the weekly guarantee of revenue to the station “ shall pre

vail"; and each provided too that the agency would not charge its
advertisers for "station time" in the time segment involved, " in excess

of the station time charged by WNJR.” Under the various agency

contracts, the agency party was authorized to retain a 15-percent com

mission from the specified weekly guarantee to the station mentioned

in a particular contract. There was a clause in each of the five contracts

reserving in the station the right of approval as to all advertisers and

all continuity, including music, to be submitted by the agency, requir
ing the continuity to be submitted to the station at least 24 hours in

advance of broadcast, reserving the right in the station “ to place ad
vertisers of its own, without consideration to the agency , in the time

segment covered by the contract, and authorizing cancellation of the

agreement by the station upon 1 week's notice. There is no evidence
that the station actually exercised its right under the five agreements

to broadcast announcements on behalf of its own sponsors in any of

the various time periods concerned .

10. In March 1964, upon the advice of Rollins counsel , the home

office instructed the WNJR manager to supplement the above-described

" master contracts " with the agencies by individual contracts for each

sponsor signed by an agency representative. These individual con

tracts contained a provision specifying a stated rate per announce

ment(e.g ., $7.50 ) subject to discounts earned as per agreement

agency.” This provision was construed by the station to

place upon the agency the responsibility for not charging sponsors

more for the time period in the aggregate than the weekly guarantee

stated in the contract, and to require the agency to fashion a " sliding

scale " of rates for announcements so as not to exceed this specified

weekly sum . WNJR had no dealings with the individual sponsors and

did not know what the actual charges paid by sponsors for announce

ments were. The evidence established that the various agencies did

not always charge the rates specified in the individual contracts and in

practice sometimes charged more than or less than these amounts.

One of the so -called agencies (Witkowski) never charged his sponsors

the specified rate of$ 9.70 per announcement. Another of the so - called
agencies ( Clint Miller) made " deals ” with his sponsors ; he charged

eithermore or less than the specified rate of $ 7.50 per announcement in

each individual contract. In the case of the “Jay Cee Agency ,” the rates
charged varied fromsponsor to sponsor.

11. The individuals or agencies who entered into the aforementioned

five contracts with WNJR were responsible for : conducting the broad

with **
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casts ; obtaining the advertising from sponsors ; writing the copy ; and

billing and collecting from the individuals to whom they soldspot
announcements and, in the case of Joe Craine who sold quarter -hour

and half -hour segments of his program to churches, time segments.

WNJR in turn received a flat rate for the broadcast time involved

from the parties to the contracts irrespective of whether or not they

were successful in realizing enough money from sales to sponsors to

meet the stipulated weekly guarantee to the station less commission.
In the case of at least two of the parties, namely, Joe Craine and " Jay

Cee Advertising,” each incurred deficits at times which werecovered
by their own paymentsto the station. As aprincipal for Essex Records

( of which " Jay Cee" was a house agency ) explained, his firm under

wrote a substantial portion of the station's weekly charge for the show.
A unique arrangement forpayment to the station with respect to time

purchased under one of the five contracts developed in the case of

Clint Miller when, even after he was obligated to WNJR for weekly
sums ranging above $320 and as high as $ 790, he still received as his

commission only 15 percent of $ 320. Another individual, Bernie

Witkowski, usually derived more revenue from the sale of spots than

the weekly gross amount he was obligated to pay the station. In the
case of the Levy agency, to generate revenue for its program , the

agency sold both spots and quarter-hour segments to advertisers, and

also engaged in per-inquiry advertising for several accounts for which

it was compensated according to the number of “ leads ” resulting to a

sponsor from announcements and not at a fixed rate per spot announce
ment broadcast.

12. The five agency arrangements (the so-called “master contracts" )

discussed above represented an historical evolution at WNJR from

earlier oralor written arrangements for the purchase of broadcast time

entered into by WNJR with CelebrityConsultants, Ltd., Clint Miller,

Levy Advertising, Joe Craine, and Jay Cee Advertising. From the
station's standpoint , the weekly guaranteed revenue figure under a

particular contract was determined on the basis of the overall amount

of revenue the station could expect to derive from the sale of time by

it to various sponsors on the basis of the available advertising time in a

given program time segment. Neither the operational executive for the

Rollins' radio stations (Lanphear ), nor the director of quality control

at the home office ( Crow ), considered the master contracts to be time

brokerage arrangements or violative of Rollins' policy. Wayne Rollins

was not personally aware of the contractual arrangements for the five

shows which the above -described master contracts covered. It was the

riew and advice of communications counsel for Rollins that none of

these arrangements involved time brokerage contracts within the pur

view of section 1.613 (c ) of the rules. Accordingly, none of the five

contracts in question were filed with the Commission within 30 days of

execution . The significance of these arrangements to the operation of

WXJR is seen from the fact that the station realized revenue under

them totalling approximately $ 85,000 annually.

13. Commission decisionsmake it clear that WNJR's arrangements

with Miller, Wyte, Craine, Levy Advertising Agency, and Jay Cee

(which is Essex Records) were all time brokerage arrangements within
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the purview of section 1.613 (c ) of the rules and hence required to be

filed with theCommission.In the matter of liability of United Broad

castingCo. of New York, Inc., licensee of station WBNX, New York,

N.Y., FCC 65-52, released January 21 , 1965 , the Commission, in con

sidering whether certain agreements were brokerage arrangements,
stated as follows :

A time broker is simply one who buys time and then resells it to others.

The time is the broker's to do with as he wishes and the risk is entirely the

broker's since, if he cannot resell the time, he still is responsible for payment

to the station of the agreed sum. Normally the broker has the entire re

sponsibility for collection of money from the advertisers to whom he sells.

In our opinion the contracts between the licensee and the individuals who

broadcast the three foreign language shows in question reveal that these

persons were time brokers. Each paid a certain sum weekly for the time in

volved , each used the time for presentation of programs prepared solely by

him and each sought to make a profit by selling, receiving payment for and

broadcasting commercial announcements for others. See Metropolitan Broad
casting Corp., 8 FCC 557. The fact that the licensee appeared to retain ( by

contract ) some vestiges of control over content of the programs is not con

trolling. Metropolitan Broadcasting, supra . It is of course, the licensee's

obligation to retain control over program content at all times.

Nor are we impressed by the other portions of the contract which tend to

give the appearance of an employer -employee relationship between station

and the time broker . A broker does not become an employee by a mere recita

tion of words. We are convinced that few if any of the essential elements of

any employer -employee arrangement existed between the station and the

individuals broadcasting the three foreign -language programs. The contract

appears to be nothing more than an attempt, through manipulation of words,

to avoid the requirements of former section 1.342 ( c ) .

14. In liability of WGOK, Inc., 2 FCC 2d 245, 6 R.R. 2d 441, released

October 29, 1965, the Commission was confronted with the question

as to whether the practices of certain singing groups which broadcast

over a station fell within the definition of time brokers as that term

is used in section 1.613 ( c ) . It appears that the groups referred to in

the WGOK matter were all composed of amateur singers who per

formed on weekends and Sundays as a hobby. These singing groups

purchased the air time from the station not only for the air exposure

but also to gain increased prestige and personal-appearance bookings.

The method of payment for the air time varied but a substantial num

ber ofthe groups paid the station a flat fee and resold a portion of

their timeto various advertisers. If a group of singers could not resell

sufficient time to defray the cost of broadcast, the singers were required

to make up the deficit out of their own pockets. In rejecting the licen

see's contention that time brokerage is confined only to those instances

where the broker expects to make a profit the Commission stated, in

pertinent part ( at p. 246 ) :

6. In our opinion , the practices followed by WGOK fall squarely within

the Commission's prior definitions of timebrokers. That the brokers might

not always realize a direct profit from the resale of time does not alter our

conclusion . The musical groups buy the time and resell it to others. Moreover ,

although the licensee alleges that it maintains complete control of the time

brokered , such argument is of no decisional importance since it is the

licensee's obligation to retain control over program content at all times.

See United Broadcasting Co., of New York, Inc., supra .

7. In its response the licensee has advanced a number of arguments in

mitigation , including the contentions that the licensee acted upon advice of
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counsel and that many other licensees are in violation of section 1.613 ( c )

of the rules because of practices similar to those of WGOK . However, re .

sponsibility for compliance with the communications act and our rules rests

upon each licensee.

15. The applicant here contends that Miller , Witkowski, Craine,

Levy Advertising, and Jay Cee ( Essex Records) were not time bro

kersbutrather advertising agencies. It further contends that the agen

cies did not buy and resell time but rather purchased time on behalf

of advertising sponsors. Moreover, the applicant relies on various pro

visions in the overall master contracts and the so -called individual

contracts in endeavoring to sustain its claim that the various arrange

ments involved fall outside the realm of time brokerage. These and

other contentions of the applicant cannot prevail when measured

against the applicable principles enunciated by the Commission in the

decisions on time brokerage cited above. As the Commission noted in

etỉect in United Broadcasting Co. of New York, Inc., supra, one who

enters into an arrangement to pay a station a certain sum weekly for

the time involved, who uses the time for the presentation of programs

prepared solely by him , who seeks to make a profit by selling, receiving

payment for and broadcasting commercial announcements for others,

and is still responsible for payment to the station of the agreed sum

if he cannot resell the time he is a time broker. In the present case,

the individuals and entities concerned did not deal with WNJR as

agents buying time for others but as principals who initially pur

chased the time themselves. This is crystal clear from the fact that

each party to an agreement with thestation assumed the obligation to

pay WNŠR a fixed sum of money for a specific period of broadcast

time and this obligation prevailed without reference to the extent of

sponsorship that was actually obtained . The reference in each master

contract to a " guarantee” of weekly revenue and the retention of a

15 -percent commission based on the guarantee figure were illusory

features of the arrangement from thestandpoint of creating an agency

rather than a time broker relationship. For, under a true agency ar

rangement, the commission would have applied equally to any excess

revenue collected over the minimum guarantee. Secondły, the assump

tion of a fixed weekly obligation to the station by the so -called agency

is wholly incompatible with the concept of an advertising agency in

the accepted sense. In this connection, it is significant that WŇJR

never looked to any individual sponsor to pay it for advertising, and

there is not a scintilla of evidence that the station regarded an individ

ual sponsor as being obligated to it . Indeed , the specific rates stated

in the so -called individual contracts were demonstrably fictitious in

view of the testimony of Miller, Craine, Witkowski, and Ladell ( of

Jay Cee ) that such rates were not observed by them . The circumstance

that WXJR recognized the parties to the five contracts as agencies or

even identified them as agencies in contracts did not, as the Commis

sion emphasized in United Broadcasting Co., with regard to an as

serted employer -employee relationship there, make them something

other than time brokers. In the Commission's words, " A broker does

not become an (agency ) by a mere recitation of words.” Furthermore,

maintenance of control by the station over program content “ is of no

15 F.C.C. 20
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decisional importance since it is the licensee's obligation to retain

control over program content at all times.” ( Ibid . ) Similarly, it is of

no moment to the determination on the time brokerage question here

that the licensee acted upon the advice of counsel in not regardingthe

arrangements under consideration herein as time brokerage. See,

WGOK , Inc., supra. Thus, the conclusion is inescapable that the li

censee entered into five time brokerage contracts between May 1963

and March 1964. Moreover, the licensee wilfully and repeatedly vio

lated section 1.316 ( c ) of the rules by failing to file each of these con

tracts with the Commission within 30 daysof its execution . It is not

amiss to point out,as the Broadcast Bureau has done, that the intro

ductionof time brokerage into theWNJR operation muchbefore 1963,

although not within the ambit of the violations of section 1.613 ( c )

charged against the licensee in this proceeding, sowed the seeds for

the difficulties which plagued the station as the result of the operation

of the “Celebrity Time"program under such an arrangement.Indeed,

had WNJRnot engaged in time brokerage arrangements, there might

well never have been a forfeiture proceeding or the instant renewal

proceeding against the licensee. As the present case so well illustrates,

while there is no illegality in time brokerage per se under the Com

mission's rules, a licensee which enters into a time brokerage arrange

ment should reckon the possible undesirable consequences from the

standpoint of maintenance of the proper control over its station's

affairs. In light of the ruling herein that the five contracts were time

brokerage arrangements, it also follows that the similar agreements

with Celebrity Consultants, Ltd. , for the “Celebrity Time” program

were of the same character.61

Issue 4 - Logging and sponsorship identification violations

A. Failure to properly maintain program logs

16. Sections 73.111 and 73.112 of the Commission's rules require in
essence that broadcast stations shall maintain accurate program logs

in such detail that the data required for the particular class of station

concerned is readily available. During the licensee period under con

sideration , the Rollins' home office was repeatedly made aware that
accurate program logs were not being maintained by WNJR . This

knowledge was acquired as a result of the periodic monitors made on
the station's broadcasts and Crow's examination of WNJR program

logs. The findings demonstrate : numerous instances where the length

of commercials were incorrectly reported in the WXJR program logs

( pars. 146 , 148 , 149 , 150, 152, 154 , 156 , 166 , 168, 171 , and 175 ) ; in

stances where commercial announcements were not logged ( pars. 146 ,

152 , 154, 157 , 159, and 175 ) ; instances where announcements were

logged at times other than the actual time of broadcast ( pars. 157,

175) ; and instances ( two) where the logs contained a forged signature

in the operator's column ( par. 120 ) . The aforementioned logging in

61 The examiner does not construe the arrangements entered into by Soriano with the

freelancers on " Celebrity Time" as constituting additional time brokerage contracts made

by WNJR since Soriano was dealing with them on behalf of Celebrity Consultants, Ltd.,

who had existing contracts with the station , either written or oral, at all times. The fact

that Soriano collected funds from the freelancers which he turned over to the WNJR

manager did not make the station a party to any time brokerage agreement with them

sincethe agency head ,King, authorized this procedure by Soriano.
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fractions were committed between August 1961 and December 1964

and require the conclusion thatthe licensee repeatedly failed to comply

with the provisions of sections 73.113 and 73.112 of the rules due to the

failure of WNJR to properly maintain program logs as described

above.

17. Moreover, the findings show ( pars. 137–138 ) that no logs at

all were maintained for a substantial number of the " Celebrity Time"

broadcasts . As early as December 1961, the Rollins' home office became

aware that for over one -half hour the log had not been maintained for

" Celebrity Time” on the date of November 30, 1961. Despite the man

ager's assurance that the log for the program would be maintained,

for the succeeding 9 -month period the program log was not maintained

during the “ Celebrity Time" segment on 64 days, for 28 percent of

the broadcasts. Additionally, during the same period, on the logs

for 15 percent of the “ Celebrity Time" broadcasts no elapsed time was

shown for one or more commercial announcements per program. Fur

thermore, the logs were not maintained contemporaneously with the

broadcast during the period in question for about the same percentage

of time as last mentioned. Even after the announcer to whom these

logging derelictions were attributable was no longer responsible for

logging duties at WNJR, there were severaloccasions in the succeeding

month when no contemporaneous log of the commercial announce

ments broadcast on “ Celebrity Time” was maintained (par. 139 ) .

The logging deficiencies detailed above constituted further violations

of sections 73.111 and 73.112 of the rules.

B. Failure to make proper sponsorship identification

18. Section 317 ( a ) ( 1 ) of the Communications Act of 1934, as

amended , provides, in pertinent part, as follows :

All matter broadcast by any radio station for which any money , service ,

or other valuable consideration is directly or indirectly paid, or promised

to or charged or accepted by, the station so broadcasting from any person

shall at the time the same is so broadcast be announced as paid for or fur

nished , as the case may be, by such person * * *

The Commission has expressed the rationale underlying the enact

ment of the above equated statutory provision requiring sponsorship

identification as follows ( 28 F.R. 4732 ) :

With the development of broadcast service along private commercial

lines, meaningful government regulation of the various broadcast media has

from an early date embraced the principle that listeners are entitled to

know by whom they are being persuaded.62

19. To implementthe statutory policy, the Commission has adopted

section 73.119 ( a ) and (b ) of the rules which read as follows :

(a ) When a standard broadcast station transmits any matter for which

money, services, or other consideration is either directly or indirectly paid

or promised to , or charged or received by, such station, the station shall

broadcast an announcement that such matter is sponsored , paid for, or fur

nished , either in whole or in part, and by whom or on whose behalf such

consideration was supplied * * *

62 This statement appears in connection with the Commission's release of 36 illustrative

interpretations with respect to the applicability of the sponsorship indentification rules

( 28 F.R. 4732 et seq . ) .
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( b ) The licensee of each standard broadcast station shall exercise rea

sonable diligence to obtain from its employees, and from other persons

with whom it deals directly in connection with any program matter for

broadcast, information to enable such licensee to make the announcement

required by this section .

20. As noted in the findings (par. 35 ) , some of the freelancers who

appeared on “Celebrity Time” were in fact paying for all or part

of the sums charged for their segments of broadcast time from their

own pockets. But in these cases no announcement was made by the sta

tion to identify the individual who bore the burden of the deficit

incurred for his timesegment as a sponsor on the program. The Broad

cast Bureau asserts WNJR was required by section 317 (a ) ( 1 ) of the

communications act to announce that the freelancers who contributed

toward payment of program time were sponsors. The Bureau's posi

tion apparently rests on its interpretation of the statutory provisions

and regulation quoted above since no Commission decision or other

source of construction has been cited by way of authoritative prece

dent. Viewing the question then as one of first impression,the examiner

has great difficulty with adopting the Bureau's interpretation of sec

tion 317 ( a ) ( 1 ) of the act as applied to the payments made by free

lancers toward all or a portion of the station's charge for program

time. Unquestionably, there was payment made indirectly to the sta

tion by various freelancers in connection with their appearances as

announcers for “ Celebrity Time" programs.However , the payment

was not made for matter broadcast by WNJR ( e.g. , commercial an

nouncements or the playing of some particular records in which there

was a promotional interest ) . At most, the freelancers were interested

in obtaining personal exposure on the air. Bearing in mind both the

purpose of the enactment of section 317 ( a ) ( 1) and considering its

phraseology, the mere appearance and participation in diskjockey type

programsby the freelancers do not in the examiner's view constitute

the broadcast of " matter” which comes within the scope of the spon

sorship identification provisions of the act and section 73.113 ( a ) of

the rules. Resort to the official interpretations of the pertinent statu

tory provisions and regulations ( 28 F.R. 4732 ) bolster this conclu

sion . Thus, it is stated in footnote 3 to the interpretations ( 28 F.R.

4733 ) that if there is payment to the broadcasting station for the ex

posure of service or property, a sponsorship identification announce

ment is required. Also , interpretation 20 ( ibid .) indicates no such

announcement is required where a well -known performer appears

as a guest artist on a program at union scale because the performer

likes the show , although the performer normally commands a much

higher fee. Obviously , a performer appearing on any show is not

wholly disinterested in the incidental benefit to be derived from ex

posure to a listening audience. The examiner concludes, from con

sideration of both the language of the sections of the act and rules on

which the Bureau relies, that the appearances of freelancers on “ Celeb
rity Time" programs under circumstances involving contribution by

them , either in whole or in part, toward payment of the program

time charge made by WXJR did not require sponsorship identification

announcements by the station , and that no violations of the pertinent
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provisions of the act or rules resulted from failure to broadcast any

such announcements.63

21. It has been further found that the parties to three different time
brokerage arrangements with WNJR on some occasions also did not

receive sufficient revenue from sponsors to cover the station's charge

for program time ( pars. 119, 127, and 129 ) . When this happened, they

too took care of the deficits incurred under their contracts with WXJR

bymaking the required payments to meet their total weekly contractual

obligations from their own pockets . In the case of Joe Craine, since

the only benefit he derived from his broadcasts over WNJR when he

personally contributed toward payment of program time was his expo

sure as an announcer, no sponsorship identification announcementby

WXJR was required for the reasons indicated in the preceding para

graph herein . Similarly, in the case of the Levy Advertising Agency,

under the examiner's construction of the sponsorship identification

provisions of section 317 ( a ) ( 1 ) of the act and section 73.119 ( a ) of the

rules, no sponsorship identification of Levy was required on those

programs where this agency paid for a portion of the program time;

no matter" within the meaning of this term as employed in the act

and rules was broadcast by WNJR on behalf of Levy. Here again ,

it may be added that it does not appear WNJR was aware Levy was

underwriting a portion of the particular programs when this took

place. Finally, in the case of Jay C'ee Advertising (Essex Records),

the examiner concludes that sponsorship identification of Essex Rec

ords by WNJR was required for those programs the charge for which

was sustained in part by Essex . For Essex underwrote these broadcasts

in order to promote the sale of records and supplied records of its own

selection to be played on the air. Hence, Essex was in effect paying

WXJR to broadcast records in the sale of which it was interested as

a distributor. This situation was one in which, under the illustrative

interpretations ( i.e., interpretations 1 and 2, 28 F.R. 4733) issued by

the Commission , Essex Records should have been identified on the air

as a sponsor of the programs conceived . In fact , the record reflects

( par. 128 of findings) that WNJR explicitly recognized the sponsor

ship role of Essex Records in the programs broadcast under the Jay Cee

Agency contract with WNJR at least until July 1964, and made

announcements thereof. However, it has also been found that upon

instructions from Crow to the WNJRmanagergiven in July 1964,the

sponsorship identification was discontinued and a 5-second " disclaimer

announcement" indicating only that the records heard had been fur

nished by Essex Records was made at the end of the broadcast. Since

Crow , after having discussed the situation with the WNJR manager,

was still unaware of the financial participation of Essex in its pro

grams, any violations committed by reason of the omissions of the

sponsorship identification announcements were patently unintentional.

The further fact that a different announcement continued to bemade

< An additional consideration against holding that sponsorship identification of con
tributing freelancers appearing on " Celebrity Time" was required' is that WNJR did not

know to whatextent,if any, these individuals were personally paying to appear on the

air since their arrangements to participate in the program were made in effect with the

Celebrity Consultants' agency which Mr. Soriano, a stationsalesman ,represented. WNJR

took no part in financialdealingswiththese freelancers and anypayments made bythem
to Soriano or left with a station employee were credited to Celebrity Consultants.
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one at the end of each program identifying Essex as the source of the

records played thereon, affords an additional reason for concluding

that the violations of section 317 ( a ) ( 1 ) of the act were inadvertent.

The examiner concludes, moreover, that the discontinuance of the

Essex sponsorship identification also did not involve a violation of

section 73.119 ( b ) of the rules which required licensee to exercise

“ reasonable diligence" to obtain either from its employees or Essex

Records information that would have enabled it to continue to make

the sponsorship identification of Essex . Since there were also other

sponsors for the show , it cannot be found that Crow's directions to the

station manager , based on Crow's discussion of the matter with him ,

resulted from the failure of Crow to exercise “ due diligence" under

the circumstances . Accordingly, the record does not warrant a holding

that the licensee violated section 73.119 (b ) of the rules with regard to

the " Mr. Blues Show " programs broadcast under the contract with

Jay ( ee ( Essex Records ).

22. The Bureau has also argued that the licensee violated the spon

sorship identification requirements even in those cases where it does

not appear that a freelancer personally paid a portion of the charges

for broadcasting his shows. It is true that the examiner has held Clint

Miller and Bernie Witkowski ( Wyte ) entered into time-brokerage

arrangements with WNJR and purchased broadcast time as time

brokers from the station. But this conclusion does not per se call for a

further conclusion that they should have been announced as being

sponsors of their programs. Indeed , the examiner perceives no basis

in the provisions of section 317 ( a ) ( 1) of the act or of section 73.119

of the rules for concluding, as urged by the Bureau, that the fact that

Miller and Wyte were making payments to the station for the broad

cast time afforded by WNJR for their programs in and of itself

required an announcement thereof. Accordingly, it follows that there

was no violation committed by WNJR in failing to make any such

announcement in the case of the Miller and Wyte programs.

Issue 3 — Adequacy of control exercised over WNJR by principals of
licensee

23. In Eleven Ten Broadcasting Corp.32FCC 706 ( 1962 ) , the Com

mission stated (at p . 708 ) : “Only by holding a licensee responsible for

the operation and management of a station, and only by insistence

that the reins be held by the licensee, can there be reasonable assurance
of responsible station operation and management.” Moreover, as has

been observed by the Review Board in The Prattville Broadcasting

Company,4 FCČ 2d 555 ( 1966 ) : “ The degree of responsibility imposed

and the standard of conduct required by the Commission are the same

for all licensees, irrespective of their form or the relative size of their

operations." We turn now to the question of whether the principals

of the corporate licensee exercised adequate control or supervision over
the operation of WNJR in a manner consistent with the licensee's

responsibility during the most recent license period dating from

February 1961 .

24. It is beyond dispute that the corporate licensee instituted and

maintained a variety of control measures in the effort to insure com
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pliance by WNJR with Commission regulations and enunciated

policies of the licensee . Wayne Rollins, the licensee's president, pri

marily relied on Lanphear, vice president in charge of radio stations

operations for the Rollins' organization, and Crow , director of quality
control for the Rollins'stations, to achieve the desired objective of

proper operation by WNJR . Both Lanphear and Crow had back

grounds of experience in the radio broadcasting field . It is particularly

noteworthythat Lanphear, who was appointed the operational head

for the Rollins'AM stations in 1960, had himself previously served

as the station manager of WNJR from the time of its acquisition by

Rollins in 1953. Moreover, it was Lanphear who first hired and later

recommended the managerial appointment of the individual who suc

ceeded him as general manager at WNJR and held this position from

1960 until the end of 1964.

25. In May 1961 Wayne Rollins created a quality control depart

ment under the directorship of Crow . Crowwas given specific respon

sibility for supervising program content of the Rollins' stations' broad

casts and for insuring adherence to Commission rules and Rollins'

station policies by the Rollins'family of stations. Crow was instructed

by Wayne Rollins to devote the major portion of his time to super
vising program content of the stations. At Wayne Rollins' direction ,

Crow prepared an operating manual covering all facets of station

operation in great detail and setting forth the Rollins' policies and

standards of operation as well as pertinent Commission regulations

and policies. This voluminous guidebook for the conduct of station

affairs (WNJR Ex. 8 in the record ) was distributed to all station

managers in September 1961, and was thereafter updated by the

issuance of revisions from time to time (WXJR Ex . 9 ) . The Rollins'

stations were also supplied by Crow with selected FCC public notices

and FTC alerts, together with his explanatory memorandums, when

he considered them necessary for the stations to have.

26. More direct control measures utilized by Crow were : the periodic

monitoring of station broadcasts by a person not employed within the

Rollins' organization and conducted without advance knowledge to the

stations; comparison by Crow of the data compiled by the monitoring

person with the program logs for the station ; the reporting by Crow

to the station managers ofdiscrepancies disclosed by the foregoing

procedures and investigation and reply reports to Crow ( explanations

of discrepancies and any corrective action proposed) by the station

managers. Between February 1961 and October 1964, some 22 monitors

of WXJR including, inter alia , recording the beginning and ending

times of commercialannouncements and the names of sponsors, each

monitor usually involving a 16 -hour composite period spread over 3

days, were conducted. In addition to this continuing monitoring pro

gram , Crow also personally conducted occasional " operations audits"

of WNJR 64 involving taping of programing, examination of logs

and contract files, and other inspection procedures applied to the

station's operations. In addition to the above measures , to forestall

64Therecord shows that three such audits were conducted by Crow between September

1962 and December 1964. On at least two of the audits he was accompanied by the Rollins'

controller .
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" payola ” at WNJR , a periodic monitor of music selections was con

ducted and monthly payola affidavits from staff air personnel were re

quired. The record indicates further that Rollins and Lanphear

received copies of the reports on the monitoring results and of followup

memorandums and other correspondence containing instructions sent

by Crow to the WNJR manager, and that Rollins received copies of

reply memorandums to Crow from the station manager. The opera

tional head for radio stations, Lanphear, made periodic visits to confer

with the WNJR station manager and also kept in touch with him by

telephone. Occasionally, Wayne Rollins, himself , called the WNJR

manager on some particular matter of concern to Rollins. Since Rollins

had his office in the Wilmington headquarters close by Crow and

Lanphear's quarters, they were readily accessible to him for consulta

tion on station problems when desired .

27. The continuing monitoring and operations audit procedures

employed by the licensee with respect to WNJR as control devices

served to disclose the numerous logging violations committed by way

of inaccurate reporting of the times consumed by announcements and

the failure to report certain spots, and also the many infractions of

licensee's policy of generally keeping commercial announcements with

in 60 seconds each. Armed with the knowledge secured by these means,

Crow was unceasing in his efforts to correct these discrepancies. After

a while, the constant prodding of the station manger who in turn

resorted to various aids ( e.g. , a stopwatch for announcers and taping

of some announcements ) eventually resulted in a significant diminu

tion of the inaccurate logging and excessive length of spots. Later,
however, the situation showed a turn for the worse, at which point the

manager was demoted. It is indeed ironic that the licensee's instruments

of control produced the main body of solid and irrefutable evidence

in the hearing as to the logging violations and lengthy spots as well

as various other infractionsof licensee policies ( to give but one example

of the last mentioned : triple spotting, or the broadcast of three com

mercial spots in a row) . It was in the course of Crow's operations

audits of WNJR too that the Rollins' home office first learned that

there were persons broadcasting over WNJR whom Crow judged to be

" rank amateurs" -a matter offensive to Rollins' policy ( par. 157 ,

supra ), and that there was a well-established practice of broadcasting

several repeats of previous shows including the repeat of a 3 -hour

nighttime program in the same week - practices which the Rollins

home office never authorized and would not countenance except to a

limited extent ( pars . 172–173, supra ). Since there is no claim made as

to any " payola " violations by WNJR , it must be inferred that the

preventive and monitoring measures in this area were effective.

28. The above-described control and supervisory activities of those

in the Rollins' home office did not suffice to prevent serious violations

of Commission rules and Rollins' policies as well as misconduct by

station employees which reflect adversely upon the renewal applicant.

Thus, it has been found that on the “ Celebrity Time " program there

were 64 days between January 1 and September 25, 1962, when the

WXJR program log was not maintained . Moreover, during this same

period , there were numerous instances when no elapsed time for a
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commercial announcement on “ Celebrity Time" was shown but only

the beginning time thereof. This particular logging violation was

committed on 103 of the " Celebrity Time" programs. Further, be

tween January 1962 and March 1963, there weremanyoccasions when

a contemporaneous program log for the "Celebrity Time" program

was not maintained . In 1964 it was ascertained through a WNJR

station audit that the program log entries for repeat programs did

not contain the word “ tape" as required to indicate the fact of re

broadcast. For these same programs, the staff announcers on duty

when there were repeat broadcasts failed to time the announcements

as the tape progressed and merely copied the times shown for them

on the log in connection with the original broadcast. This practice

resulted in violations of the Commission's logging rules since it failed

to reflect just when the announcements were delivered on the replay

broadcasts. Such disregard for the requirement of accuracy in logging

evinced an attitude of sheer indifference to the logging rules. Similar

irresponsibility with respect to logging requirements under the rules

is found in the act of a WNJR staff announcer who, in October 1964,

prelogged entries in the program log one evening when he found it

necessary to leave the station temporarily . The prelogged entries were

detected the same evening by a Commission inspector who visited

the station , and violations of the rules were narrowly averted when

another announcer on the premises made the proper log entries in

the absence of the staff announcer and crossed out the earlier entries

of his colleague.

29. As has been found, the WNJR manager received acopy of the

instructions sent by the quality control director to all Rollins station

heads directing that a separate contract for advertising be obtained

with respect to each sponsor. The required contract could be signed

either by a sponsor or by an agency in the sponsor's behalf and ac

ceptance thereof was to be made by the station manager's signing it .

The instructions of the home office were not followed in the case of

most sponsors on the “Celebrity Time” program . The freelancers who

obtained their own sponsors for the “ Celebrity Time” show were per
mitted to submit contract forms written up in a bewildering variety

of ways, and none of these documents were signed by the station

manager to indicate acceptance of the advertising for broadcast until

long after they had been turned in to the station. Thus, the docu

ments were not contracts but at best memorandums of arrangements

for advertising with sponsors. Moreover, the lack of uniformity and

the improper manner of preparation in a good many instances sub

sequently led the WNJR manager to withhold the documents from

Commission investigators and to have them redone at a still later

time without the knowledge of the Rollins' home office. In addition,

the manager represented to the home office that he had a complete

file of contracts for “ Celebrity Time," each in proper form as in

structed , and Wayne Rollins inturn so represented to the Commission

in a pleading filed in opposition to a proposed forfeiture. At no time,

however, was there any reasonably careful inspection of the “ Celebrity

Time " documents file made by the home office to ascertain if WXJR

was obtaining contracts for Celebrity Time” in the form required
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under the home office instructions. In September 1962 the quality

control director was shown some of the documents for the so -called

agency shows which the Rollins controller had found were “not com

plete and accurate ." There is no evidence to establish that such docu

ments were part of the “Celebrity Time” file . In any event, if Crow

had made areview of the entire " Celebrity Time” file at that time,

the variety of information in the documents representing advertising

obtained by the freelancers and the pronounced difference in appear

ance between them and the eight contracts in proper form obtained

by the station manager from the Celebrity Consultants agency head

would immediately have signaled to him that the home office instruc

tions had not been followed . Certainly he could not have failed to

see too that the WNJR manager's signature did not appearon a single

contract form . So far as appears from the record, the Rollins' home

office did not examine the " Celebrity Time" contracts file for any

purpose after September 1962. In the case of documents representing

advertising arrangements for sponsors on the Clint Miller, Witkowski,

and Jay Cee Agency shows, the WNJR station manager similarly

failed to sign the documents turned in tothe station so as to indicate

WNJR's acceptance of the advertising. Hence, those documents also

were not contracts, as contemplated by the Rollins' home office in its

instructions.

30. A number of violations of Rollins' station operating policies

were disclosed through the monitoring of WNJR by Commission

personnel in the fall of 1964. Specifically on the Clint Miller programs

of September 12, 22 , and 23, there were four infractions by Miller

of theRollins' policy which in effect prohibited the playing of records

in association with spot announcements referring to the appearance

of artists whose records were being broadcast on the program . It was

also revealed by the Commission monitoring conductedon the same

three dates that on 10 occasions Miller violated the Rollins' policy

prohibiting reference to outside events when playing a record . The

record also reflects at least one known instance on the “Celebrity

Time” program when a freelancer made an unpaid announcement

concerning an appearance of another freelancer's band at a dance,

and another freelancer, at the suggestion of this bandleader played

one of his records as a program ending theme. It appears moreover

that while the station hada policy of broadcasting a certain type

of music, which the staff announcers were required to observe in

playing records on their programs, several of the freelancers on

" Celebrity Time” were permitted to play whatever style of music

they preferred.

31. The listening public was not assured of a desirable broadcast

service from several aspects of the manner of operation of WNJR

in the period under consideration. It has been shown that the changing

parade of freelancers who appeared on “ Celebrity Time” were not

auditioned prior to their initial broadcasts and most of them pos

sessed little or no previous broadcast experience. As was to be expected,

the procession of neophytes was not calculated to provide the level

of competence Rollins expected from its announcers and so the per

formances of at least two of them while on the air elicited from the
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Rollins' quality control director the dubious distinction of " rank

amateurs," admittedly not a classification of performer acceptable

under the Rollins' policy. It further appears that there were times

when advertising copy was broadcast over WNJR on " Celebrity

Time" programs which was not first examined by the staff announcer

on duty to insure the material was in keeping with station policies

on commercial content broadcast. Also, the inclusion of many com

mercial announcements of excessive length contrary to the station's

own policy necessarily detracted from the entertainment value of

programs on the station's schedule generally. Finally, the nadir in

programing service emanating from WNJŘ appears to have been

reached when the identical half-hour program was broadcast five

evenings in the same week. It is questionable whether the service pro

vided by the station was much better when 3-hour programs broadcast

on Wednesday and Thursday wereagain repeated on tape on Friday

and Saturday of the same week . Moreover, despite an understanding

bet ween the station manager and the announcer on the program not
to repeat such a program more than one time, a particular 3 - hour

program was not only rebroadcast on November 25, 1964, but also

repeated on November 26 and 28, and December 1 .

32. The extensive catalogue of violations of Commission's rules

and of the licensee's own rules, directives and standards in connection

with the operation of station WNJR unfolded above and which events

occurred during the period 1961-64 permit of but one conclusion .

Notwithstanding those measures of control and supervision over the

station's operations which were applied by the licensee, the unsatis

factory record of performance by the station as manifested in the

derelictions shown in the way of misconduct of employees, the nu

merous violations of Commission's rules and the various transgres

sions of Rollins' policies require a finding that the licensee's principals

did not exercise adequate control or supervision over the station in

a manner consistent with the licensee's responsibility during the

period under consideration herein . It is not enough that a licensee

should issue instructions, detect infractions, make occasional visits,

and engage in endless correctional correspondence with its station

manager. The licensee of a broadcast station has theparamount obliga

tion to apply effective measures to forestall violations and, in those

instances where they nevertheless do happen despite reasonable pre

ventative measures, to take additional steps as required to assure

against any recurrences. This obligation the licensee herein obviously

failed to discharge. In this connection, the examiner is constrained to

point out that the evening hours period of operation at station WNJR

received not alone from the station manager but also from the prin

cipals of the licensee far less direct supervision than was required

in order tomaintain proper control. A staff announcer on evening

duty at WNJR was no adequate substitute for a station executive

on the premises then ; similarly, monitoring the station's broadcasts

from a remote location could scarcely accomplish by way of effective

supervision and correction what the presence of home office officials

at the station itself for several days at a time would have done. From

a consideration of the findings above, the examiner is left with an over
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whelmingimpression, and indeed concludes, that the evening broad
cast period of WNJR was in practical effect relegated by the licensee's

principals to a position of minor importance in the station's operation

and it did not receive from them that measure of attention it both

deserved and required .

Issues 6 and 7 - Qualifications and renewal questions

33. It must now be determined whether, in light of the conclusions

reached above, Continental Broadcasting, Inc., has reflected the nec
essary qualifications to continue to be the licensee of station WNJR .

Those conclusions reflect that the manager of WNJR evinced a serious

lack of candor in not making available to Commission investigators

for inspection during an official Commission investigation the com

plete file of “Celebrity Time” documents in his custody . On the same

occasion, the manager was also guilty of a misrepresentation in stat

ing to the investigators that certain financial records were not at the

station. The untrue statement by him was harmless in ultimate effect

since the manager, who believed he lacked authority to make the rec

ords available , did direct the investigators to the licensee's home office

where copies of the records in question were maintained and dis

closed . Also ,ashas been determined above, the investigators were able

to accomplish their immediate purpose of ascertaining whether WXJR

had engaged in double billing, notwithstanding the station manager's

failure to not make available for inspection the entire file of docu

ments in his possession. However, the effect of the manager's repre

hensible conduct in this respect was to conceal from the investigators

information to which they were entitled under the circumstances. It

should be noted that the actions of the WNJR manager during the in

vestigation in question (March 1963 ) were not taken under any au

thority from ,or with the knowledge and consent of, the licensee's

home office in Wilmington, and he proceeded entirely on his own with
respect to these matters.

34. As the conclusions indicate further, the WNNR station manager

caused to be prepared by a WNJR salesman a large number of spuri

ous documents which themanager turned over to Commission investi

gators in April 1964 as being original individual “ contracts ” which

had been received by the station in connection with the “ Celebrity

Time” program. The falsification of these documents,which duplicated

in part information from other documents received from freelancer

salesmen -announcers on “ Celebrity Time," was initiated in a period

when the manager was under severe emotional stress caused by per

sonal problems as indicated in conclusions above. Here, too, the W'NJR

manager undertook to havethe bogus file of documents prepared, and

also made the decision to palm them off to Commission representatives

as originals, without the knowledge or consent of the licensee's home

office officials. The licensee not only was not a party tothe manager's

duplicity but was also a victim thereof. As has been observed above,

the licensee here cannot avoid responsibility for the misconduct of its

station manager in dealing with the Commission. Nevertheless, in

making a judgment as to the licensee's qualifications to retain the

status of a licensee, it is important to bear in mind that the WNJR
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manager was not a “ principal” of the licensee. His stock ownership

during his managerial tenure varied between 800 and 5,100 shares in

Rollins, Inc. , the parent corporation of the licensee herein . Thus,

his interest in the licensee, by virtue of his equity in Rollins, was al

ways less than two -tenths of 1 percent. In addition , he was never an
officer or director of the licensee corporation or of Rollins, Inc. Es

sentially, then, the individual who knowingly perpetrated the wrong
ful acts of misrepresentation in dealings with the Commission was

an employee of the licensee corporation, and whatever policy functions

he exercised as the manager had been in effect delegated to him by

the Rollins' home office. He was always subject to the directions and

orders issued to him by the homeoffice,and the fact that he wasa stock

holder held no particular significance for the licensee when the deci

sion was reached by Wayne Rollins, president of the licensee, to

remove the manager fromthis position at WNJR.

35. Although it has been concluded that the factual statements con

tained in a sworn response executed by Wayne Rollins and submitted

in opposition to a forfeiture notice were largely inaccurate, it has also

been found that neither Rollins nor the other home office officials of

the licensee were guilty of making any intentional misrepresentations

in connection with the filing of the response with the Commission. At

most, there was some negligence on the part of Rollins' subordinates

in the inclusion of an erroneous statement as to when contracts with

an agency had terminated, and, at worst, only a very minor degree of

culpability — and certainly not anything in the way of a serious mis
representation -- can be attributed to a subordinate of Rollins for the

inclusion of a footnote statement which failed to reflect a reduction for

a period of about 3 months in the weekly chargemade by the station

for the “ Celebrity Time” broadcast periods. Rollins had no purpose

to mislead or deceive the Commission in any way when he signed the

response and he is not chargeable with either misconduct or irresponsi

bility in connection with the episode of the filing of the response.

36. Despite the strenuous contentions of counsel for the licensee to

the contrary, it has been concluded that the licensee violated section

1.613 ( c) of the rules by failing to file a number of contracts, held by the

examiner to be " time brokerage" arrangements, with the Commission

within 30 days of their execution. In mitigation of the violations, it is

true that the contracts in question were not filed upon the advice of

Rollins' counsel. Moreover, the Rollins' company has always had a

stated policy against time brokerage arrangements and none of the
home office officials has conceded that the arrangements covered by the

particular contracts constituted the brokerage of time. Several deci

sions by the Commission rendered in the recent period commencing in

January 1965, have persuaded the examiner that the five contracts in
question qualified as agreements for the sale of time to time brokers."

However, these agreements were executed before 1965, and the ex

aminer recognizes themerit in counsel's contention that earlier rulings

did not as abody of precedent provide the clearcut guidance required

by communications counsel for the formulation of opinions as to the

existence of time brokerage which would not later come back to haunt
their clients .
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37. The conclusion has been reached that for a period of about

5 months ( July - December 1964 ) there were unintentional violations of

the sponsorship identification requirements of section 73.119 ( a) of

the rules by WNJR with respect to a single sponsor - Essex Records.

Further, these violations were not accompanied by any violation of

section 73.119 (b ) of the rules since the failure to make the required

identification announcements for this sponsor did not result from a

lack of due diligence on the licensee's part under the circumstances

noted above ( par. 21 , supra ).

38. During the nearly 4-year period of WNJR operation under con

sideration, there were numerous violations of section 73.111 and 73.112

of the rules resulting from the failure of W'NJR personnel to main

tain accurate program logs. The Rollins' home office was apprised of

the persistence of these violations through its periodic monitoring of

WNJR and its examination of WNJR program logs. It struggled

interminably with this problem at WNJR and never quite licked it .

There is evidence that the solution was hampered by employee resent

ment of the unremitting criticism received from the home office which

was regarded by the announcers as unwarranted , and that the pro

visions of union contracts with announcers precluded drastic dis

ciplinary action by the station. These considerations, of course, afford

no excuse for the violations and do not relieve the licensee of its respon

sibility therefor. But, in considering the significance of the logging

violations in the instant case in regard to the question of licensee

qualifications for a renewal, the following statement of the Commis

sion's Review Board in West Central Ohio Broadcasters, Inc.; 9 R.R.

2d 739, 741 ( 1967 ) , at f.n. 4 , is instructive :

* * * Support for the proposition that logging errors by announcers are

a problem shared by many of the Nation's broadcasters may be found in the

fact that such errors have been revealed on numerous of the Commission's

records. Forexample, in Community Broadcasting Service, Inc., 2 FCC 20

53, 6 R.R. 589 ( 1965 ), each of the two applicants involved were shown to
have had the problem ; however, there being no " intent to falsify the logs

or to otherwise deceive the Commission ", the Board followed the Commis

sion's policy of leniency in such situations.

While some of the logging violations committed in the case at hand

were of a more aggravated nature than those which were found in the

Community Broadcasting Service, Inc. case cited by the Review Board ,

the fact remains that there was no intent on the part of either the

licensee's home office officials or theWNJR manager to falsify the logs

or otherwise deceive the Commission. Those logging infractions which

did occur at WNJR were never authorized or condoned by the licensee

and they repeatedly drew the fire of the home office in memorandum
after memorandum . Clearly the licensee here neither acquiesced in nor

encouragedthe logging violations committed by the WNJR announc

ers. Accordingly, the licensee is entitled in this proceeding to the bene
fit of the Commission's policy which recognizes that accurate logging

has posed an operational problem for even the well-intentioned
broadcaster.

39. The further conclusion has been reached above that the licensee

did not exercise adequate control or supervision over the operation of

15 F.C.C. 2d



Continental Broadcasting, Inc. 243

WNJR during themost recent license renewal period ( 1961-64 ). Yet,

it cannot be said that the failure of the licensee to hold a tight rein

over its station was marked by disinterest in or total lack of attention

to the manner in which the affairs of the station were conducted.

Rather, as has been previously indicated , the measures of supervision

exerted by the station were inadequate and ineffectual to maintain

the degree of control required to prevent violations of Commission

rules and the licensee's policies. Undoubtedly, in this case the licensee's

shortcomings in the control area are inextricably bound up in the fail

ings of the WNJR manager. It is apparent that he repeatedly did not

competently execute the duties of his position , and his performance as

a manager left much to be desired . Conceivably, his personal problems

during the period diverted his full attention from his job or else there

were too many duties required of him as an individual charged with

responsibility for directing all the operations of a station (sales, pro

graming, etc.) in a very large metropolitan market. Whatever the

precise reasons, he did not succeed in the satisfactory managementof

the station . As Rollins acknowledged in his testimony, the difficulty

was in the personnel at the station,and so in December 1964, he finally

brought an end to the trouble-ridden administration of WNJR by

removing the manager from the helm. At the same time, Rollins

directed thatthe contracts which had given use to the time-brokerage

question be eliminated . In the examiner's view, this measure too was

a further desirable step in the direction of strengthening licensee con

trol over WNJR. In addition , the licensee has since taken a firmer

stand against manifestation of announcer disregard of operating rules

and policies.

40. As has been noted above, the licensee's failure to exercise adequate

control over WNJR had some adverse effects upon the station's pro

gram service. But the record bears out that at no time did the station

receive any complaint from a member of the radio audience about its

programing. In this connection, the record indicates that the program

“ Celebrity Time," even when presented by freelancers of amateur

standing, enjoyed considerable popularity among that segment of the

metropolitan listeners to whomitwas primarily directed . There is no

evidence of dissatisfaction with any other aspects of the station's

operations on the part of a member of the public. It is noteworthy too

that the home office required monthly reports on the volume of public

service programing accomplished by WNJR ; each report was suffi

ciently detailed to show a dailytabulation of the public service pro

gram and announcements carried by the station in the month reported

on.

41. Continental Broadcasting, Inc., the licensee of WNJR , is a

wholly owned subsidiary of Rollins, Inc. , a public corporation whose

stock is listed on a major exchange. O. Wayne Rollins, the president of

Rollins, Inc., and also of the licensee corporation, has owned about

48 percent ofvoting stock in Rollins, Inc. since 1960 and together with

his family has effective voting control of this corporation by virtue of

their combined 67 plus percent ownership of the voting stock thereof.

Rollins actively assumed and exercised the ultimate responsibility for

the operation of WNJR during the most recent renewal period ( 1961
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64 ) under consideration in connection with the hearing issues in this

proceeding. He undertook to discharge this responsibility in concert

with : Albert L. Lanphear, then Rollins' executive vice president for

radio operations and also a vice president of Continental, Inc. , and

whose stock ownership in Rollins was somewhat less than 2,000 shares

( less than one -tenth of 1 - percent ownership interest ), and Howard

Tim Crow , director of the Rollins' quality control department and

owner of less than 2,500 shares in Rollins, Inc. ( also less than one

tenth of 1-percent ownership interest in this corporation ). In a realistic

view, these three individuals were the personsmost importantly in

volved in directing the operations of station WNJR on behalf of the

licensee corporation. The individual charged with responsibility for

directing the day -to -day operations of the station was Leonard Mirel

son, the station manager employed by the licensee, whose stock owner

ship in Rollins, Inc. , has never exceeded 5,100 shares and thus has been

less than two-tenthsof 1 percent of the total ownership interest in this

corporation. Judging by the importance of their respective roles in

exercising control and supervision over the operation of WNJR, only

the three first mentioned individuals are to be considered principals of

the licensee corporation. The station manager, on the other hand, can

not be regarded as a principal of the licensee either by virtue of his

ownership interest in Rollins, which was insignificant in terms of total

stock , or of his position at WNJR which was that of the top employee

in the station . The record reflects that whatever authority he did

possess was subordinate to and exercised subject to that of the three

above-named individuals in the licensee's home office at Wilmington .

42. It has been concluded thatnone of theabove-identified principals

of the licensee was guilty of making intentional misrepresentations to
the Commission. While it has been concluded that the WNJR manager

was lacking in candor in dealing with Commission investigators and

was guilty of false representation to the Commission in furnishing to

its investigators spurious documents which he had caused to be fabri.

cated, again the three home office officials were not a party to his

deceitful conduct, and his wrongful acts were perpetrated without

their knowledge or approval. Although the licensee failed to file time
brokerage contracts with the Commission, the responsible officials of

the licensee did not seek to practice a deception upon the Commission

since they did not believe the particular arrangements were in the na

ture of time brokerage and were also guided by the advice of counsel in

not complying with the filing requirement of the rules. Moreover, the

licensee has acted to forestall the recurrence of the filing violations as

well as the misrepresentations to the Commission by elimination of

time brokerage arrangements from the WNJR operations and by

relieving the miscreant manager of WNJR from this position of re

sponsibility. Other violations of the rules in the nature of logging

violations did not result from any intent on the licensee's part to de

ceive the Commission or to falsify logs, and is attributable in the first

instance to the failure of station employees to properly perform their

duties in maintaining the program logs. Moreover, no intentional vio

lation of the Commission's sponsorship identification rules has been

found . Finally, while the adequacy of control issue has been resolved
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against the licensee, it has also been found that the licensee's deficiency
on this score was not characterized by disinterest in , or lack of concern

for, the proper conductof the station's affairs. The presentcase , then ,

is not one inwhich the licensee'sprincipals have perpetrated deception

upon the Commission or thepublic. Nor has the record revealed a li

censee so insensitive to its obligations that it cannot be relied on to

operateits station with due regard for its licensee responsibilities in the

future. Hence, it is concluded that, notwithstandingthose unfavorable

aspectsof the operation of WNJŘ noted above,the licensee ( now ap

plicant) has reflected the necessary qualifications to continue to be the
licensee of WNJR .

43. In reaching the conclusion that renewal of its license for WNJR

should be granted to applicant, one cannot,however, dismiss altogether

certain events in the more recent history of WNJR operation which

undoubtedly led the Commission to order the present hearing. It has

been found from the record compiled herein that the manager of

WNJR , albeit without the knowledge of the licensee, made false mis

representations of a serious nature to the Commission. For these im

proper actions of its employee, the licensee of WNJR cannot in any

event disclaim responsibility, Eleven Ten Broadcasting Corp., 32FCC

706 , 707 ( 1962 ) . It has been shown too that the licensee entered into

several time brokerage arrangements and thereafter failed to comply

with the Commission's filing requirementsapplicable to those contracts.

Moreover, the licensee ofWNJR has been found wanting in the exercise

of adequate control and supervision over its station's affairs. While the

licensee tardily acted to clear the Augean stable at Newark , it is ap

parent that the Commission's investigation into certain aspects of the

station's affairs at least to some extentinspiredthe licensee to make the

necessary changes in the WNJR operation . Itis not mete that the

licensee shouldbe permitted to go "scot free" after the occurrence of

the unsavory conduct ofits manager and the additional matters above

discussed. An early rendering of an account to the Commission of its

further stewardship under the instant renewal should have a salutary

effect upon the licensee's discharge of its licensee responsibilities under

the instant renewal and also incidentally serve as a warning to other
licensees that such undesirable happenings in the operation of a

station as those mentioned above will not be permitted by the Com

mission to take place with impunity. Therefore, it is concluded that

renewal of the license of WNJR for a limited period of 1 year is ap

propriate under the circumstances revealed by the record herein , and

that the public interest would be served by a grant ofthe instant re

newal application for a term of 1 year. In this connection, it must be

added that the forfeiture of $1,000 already paid by the licensee in

connection with the “Celebrity Time” agency time brokerage contracts

is not considered an adequate penalty so as to preclude the necessity

for restricting the present license renewal to a short-term grant. That

penalty did not purport to cover the additional violations and other

objectionable conduct disclosed in the hearing.

Accordingly, It is ordered, that unless anappeal to the Commission

from this Initial Decision is taken by any of the parties or the Com
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mission reviews the Initial Decision on its own motion in accordance

with the provisionsof section 1.276 of the Rules, the above-captioned

application ofContinental Broadcasting, Inc., for a renewal of license
of Station WNJR in Newark, N.J., Is granted for a term of 1 year

only.
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FCC 68R - 475

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

John W. SCHULER, TR / as DEARBORN COUNTY Docket No. 18264

BROADCASTERS, AURORA, IND. File No. BPH -6125

GREPCO, INC., AURORA, IND. Docket No. 18265

For Construction Permits File No. BPH-6235

MEMORANDUM OPINION AND ORDER

(Adopted November 15, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER PINCOCK ABSENT.

1. This proceeding involves the applications of John W. Schuler,

tr /as Dearborn County Broadcasters (Dearborn ) and Grepco, Inc.

( Grepco ) , for authorization to construct a new FM broadcast station

in Aurora , Ind. By. Order, 33 F.R. 2264, published August 15, 1968,

the mutually exclusiveapplications weredesignated for hearing. Pres

ently before the Board is a motion to enlarge issues , filed August 30,

1968, by Grepco, seeking, with respect to Dearborn, enlargement as

follows: ( 1 ) to determine the construction costs of the proposed FM

station and whether the facility can be built for the estimated sums;

( 2 ) to determine the basis for operating costs during the first year of

operation, the likely extent of first year operating costs and whether

the applicant will be able to effectuate program proposals; ( 3 ) to

determine the facts and circumstances surrounding the loan from

the First National Bank of Livingstone, Tenn ., the status and avail

ability for security of the farm allegedly owned by John W. Schuler,

and the extent of interests of other parties in the application and loan ;
(4 ) to determine if Dearborn has failed to disclose material facts or

has displayed a disqualifying lack of candor; and ( 5 ) to determine if

Dearborn is legallyand financially qualified to construct and operate

the proposed FM station.

1 Other pleadings before the Board for consideration are : ( a) Broadcast Bureau's com

ments, fled Sept. 23, 1968 ; ( b ) opposition, iled Sept. 23, 1968, by Dearborn ; and ( c ) reply,

fled Oct. 8, 1968, by Grepco . The Broadcast Bureau has submitted the following additional

pleadings : ( a ) Broadcast Bureau's Petition Requesting Acceptanceof Supplementary

Comments, Aled Oct. 18,1968,and (0 ) Broadcast Bureau's Supplementary Commentson

Petition to Enlarge Issues, filed Oct. 18 , 1968. A replytothe Bureau's supplementary

comments wasfiledNov.6, 1968, by Dearborn andsupplementarycomments anda request
to accept them were fled by Grepco on Nov. 12, 1968. The additional pleadings call the

Board's attention to a financial amendment filed by Dearborn on Oct. 9 , 1968, which was

granted by Memorandum Opinion and Order, FCC 68M – 1464, released Oct. 30, 1968. As

Indicatedherein, the Board has considered the amendment and finds thatithas no sub

stantialeffectonour disposition of the subject petition. We will accept the supplementary

pleadings , but, since they have no effect on our disposition , to await filing offurther

responsive pleadings would merely delay action and serve no useful purpose .
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Estimated Costs of Construction

2. In section III of its application Dearborn estimates $ 11,500 for

construction costs and $18,000 for first year's operating costs.? To meet

this requirement Dearborn is relying on a $ 30,000 line of credit from

the First National Bank of Livingstone, Tenn., a $ 6,000 loan from the

First National Bank of Aurora, Ind., and the personal assets of John

W. Schuler. The balancesheet submitted withthe application reflects

that Schuler has $6,519.98 in current and liquid assets in excess of cur

rent liabilities. Grepco first alleges that Dearborn will be unable to

construct its proposed station for $11,500, as estimated in its applica

tion . An affidavitof William C. King, Jr., petitioner's consulting engi

neer, estimates that the minimum construction cost for used equipment

( proposed by Dearborn ) would total $ 12,050. In addition to this sum,

petitioner avers, the initial cost would include legal and engineering

fees, furniture and fixtures, equipment installation and shipping.

Grepco alleges that Dearborn hasnot shown that used equipment is

available or can be made capable of implementation. More specifically,

petitioner states, that the transmitter is an “ old type” and Dearborn

has presented no basis upon which it can be determined if it can be used

for proposed remote operation, and probable modification would in

crease initial expenditures. Dearborn, in opposition , submits a break

down of estimated construction costs which totals $11,500. * Dearborn

also submits an affidavit from its consulting engineer who states that

such equipment is available; that the quoted prices include all installa

tion costs; and that the equipment and installation will meet the Com

mission's standards of good engineering practice.

3. Sufficient uncertainty exists about the adequacy of Dearborn's

estimated construction costs to warrant further inquiry . Aside from

the fact that a comparison of the two applicants' estimates shows that

Dearborn's estimate is approximately $ 4,050 less than Grepco's for

2 Dearborn's Oct. 9, 1968, amendment was accepted by the examinerin an Order (FCC

68M - 1464 ) released Oct. 30, 1968. The amendment increases this applicant's estimate of

first year's operating costs to $ 27,000 . In addition the amendment includes statements of

intent to advertise from various local businessmen .

3 This engineering statement submitted by Grepco provides an estimated breakdown

for used equipment as follows :

Transmitter $ 3,000

Antenna 1 , 500

Transmission line. 150

Tower, including foundations, erection and painting FM antenna and line

installation 2 , 000

Monitors 500

Remote control equipment 900

Prefabricated transmitter building 1 , 000

Studio equipment.--- 3, 000

Total 12. 050

• The following is aproposal submittedtoDearborn by J. A. Cunningham , consulting
engineer :

Transmitter $2 , 500

Antenna system including towers , antenna, and transmission line 2 , 100

Frequency and modulation monitors- 900

Studio equipment, microphones, transcription equipment , and remote con

trol equipment. 2, 100

Transmitter building ( to be leased ) 400

Remodeling studios - 1 , 250

Office equipment andnontechnical equipment . 1. 250

Engineering 1 , 000

Total cost of equipment and installation- 11 , 500
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equivalent equipment, Dearborn's estimate makes no provision for

legal fees or preoperating costs. Moreover, Dearborn does not respond

with sufficient specificity to Grepco's allegations that modifications

and resultant expenses will in all likelihood be necessary . Dearborn

has made no attempt to establish that modifications will not be nec

essary , or, in the alternative, that needed modifications can be made

without incurring additional expenses. In view of the deficiencies in

Dearborn's proposal, a substantial question has been raised about

Dearborn's costsof construction.

First- Year Costs of Operation

4. Grepco alleges that deficiencies in Dearborn's application raise

uncertainty as to whether or not Dearborn has correctly estimated its

first year's operating costs. In support of this allegation, Grepco fur

nishes an affidavit byCharles R. Plummer, a principal of the applicant

who is an experienced broadcaster, in which the affiant estimates that

theentire operating costs of Dearborn ($ 18,000 ) would beconsumed

by salaries 5 for itsproposed staff of five persons. In addition, peti

tioner notes thatDearborn has not allocated sums for utilities, insur

ance, or salary for a salesman. In opposition, Dearborn submits a

breakdown of first year's operation costs, which purports to make all

necessary provision for the items specified as omitted by Grepco.

Dearborn states that Schuler proposes to act as manager - news di

rector - engineer and his wife (as secretary ) without salary; that their

estimated income ( $ 9,000 ) from Schuler's bulk oil products plant and

service station is adequate for family expenses ; and that Schuler in

tends to secure the necessary engineering license to fulfill the Com

mission's first class operator license requirement for operation of the

proposed station .

5. The Dearborn miscellaneous allocation , which provides for main

tenance and interest, is attacked in the reply as being inadequate to

cover first year loan repayments by $ 4,100. Grepco submits that it

would be impossible for John Schuler to adequately perform the func

tions of general manager , chief engineer, and newsdirector. Moreover,

Grepco avers, Dearborn has notshown that Schuler can qualify for a

first class engineer's license or hire the services of a salesman on other

* The following is given by Grepco as Dearborn's minimum personnel expenses :

2 announcers.-- $9, 360

Secretary 3 , 380

1 combination - salesman -engineer ; newsman -engineer ; or announce
r

-en

gineer 5 , 980

Total 18 , 720

The following is a breakdown ofestimated first year operatingcosts byDearborn :

Rent $ 1 , 200

Wire service- 2 , 300

Phone and remote lines. 1 , 000

Music license fees.
900

Office supplies .
400

Utilities 400

Miscellaneous, including maintenance, interest, etc. 3, 480

Manager : news director, engineer (no salary)

Secretary ( no salary ) .

Announcers ( 2 ) .

Salesmen ( commission on sales )

Total 18, 000

8 , 320
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than a salary basis. Grepco further submits that Dearborn has not

shown that Schuler will not have to accept a salary from the broadcast
station .

6. The Review Board is unable to ascertain Dearborn's first year op

erating expenses with certainty. Dearborn has failed to show that

additional personnel expenses , i.e. , engineer's salary, salesman's salary
and a possible salary for Schuler, willnot be necessary. Moreover the
Dearborn estimate for miscellaneous expenses is not sufficient to cover

loan payments during the first year of operation. Finally, despite the
fact that Dearborn attempted , in its opposition pleading herein, to

substantiate its $ 18,000 estimate, it hasamended its application to
reflect a $ 27,000 estimate . In view of these unexplained deficiencies

and inconsistencies, the Board finds that the financial inquiry should
encompass Dearborn's first year operating expenses.

Staff Adequacy

7. Grepco also requests an adequacy of staff issue. This request is

based on the same allegations presented under the operating costs

issue, plus the allegation ( supported by the affidavit of Plummer )

that Schuler cannot do an adequate job of three important positions,

and cannot effectuate the proposed programplans.

8. Although this issue was first specifically requested in Grepco's

reply, the petition does include a request for an issue to determine

whether Grepco can effectuate its program proposals, and the defi

ciencies relied upon were not fully defined untîl set forth in Dearborn's

opposition. Inour view , the allegations raise substantial questions as

to whether additional personnel and /or salaries will be necessary. An

issue to explore this matter will therefore be specified .

Bank Loan- $ 30,000

9. Grepco points out that Dearborn is relying on a $ 30,000 line of

credit from the First National Bank of Livingstone, Tenn., and al

leges that question exists as to the adequacy of the proposed security,

i.e., mortgages on equipment and certain real property. Specifically,

Grepco questions whether the bank is aware of the “ antique" vintage

of the equipment and the true ownership of the property."

Grepco notes that Schuler stated in the balance sheet submitted in

the application to the Commission, that he was the owner of the real

property to be used as security and alleges that this assertion, if false,

is tantamount to a failure to disclose material facts or a display of a

? TheBroadcast Bureau, in its comments, points out that although Schuler proposed

to maintain his income based, in part, on subleasing his service station , Dearborn's amend

ment reflects that this cannot bedone,andthathe will promote oneofhisemployees and

hire additional help instead. The effect of this change on Schuler's income cannot, on

the basis of the pleadings, be determined. In Dearborn's reply tothe Broadcast Bureau's

supplementary comments the applicant submits an exhibit attempting to show that John

Schulercandepend upon a$ 9,000 family income. However, this submission doesn't resolve
all the questions raised by the Bureau.

8 Dearborn supplied an itemization of its amended estimate for costs of operation in a

supplemental pleading. This Itemization is deficient because Dearborn has not provided

an amount for repayment ofprincipal of its loan.

• Dearborn submits an affidavit from an individual who states that he examined the

property records at Lawrenceburg,Ind., andthat this examination failedtodisclose any

record of real propertyin the nameof JohnSchuler.
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disqualifying lack of candor. The First National Bank requires, as

a condition of the loan, “ personal endorsement by all interested par

ties.” This requirement plus the facts that Dearborn is negotiating

the loan in the city where its consulting engineer resides and that the

engineer helped to prepare certain parts of Dearborn's application

leads Grepco to conclude that an issue is warranted regarding undis

closedprincipals in interest.

10. În its opposition, Dearborn concedes that the property in ques

tion belongs to his mother,Mrs. Nellie Schuler. Attached to the opposi
tion is Mrs. Schuler's affidavit stating that she intends to deed the

property to her son in the event that his application is granted.10

This arrangement, it is alleged, was understood prior to the submis

sion of Dearborn's application.Dearborn admits that the disclosure
about title should have been made, but submits that the omission does

not amountto misrepresentation ; that the balance sheet was prepared
without the benefit of counsel; that the condition required by the bank

is merely standard language. Dearborn's engineer, in his affidavit,

denied that he waspaid or promised any consideration other than that
reflected in the application .

11. The Review Board is of the view that petitioner's allegations

do not warrantthe additionof an issue inquiring into the loan from the

First National Bank . Petitioner has submittedno facts which would

indicate that the loan is not the result of an arms- length business

transaction and the pleadings reflect that Schuler can provide the

necessary security.11 Nor does the Board find an adequate basis for

the addition of a misrepresentation issue. The question of title has

been clarified. Thus, while Schuler's representation that he owned the

real property was not accurate, it is clear that the property is avail

able,as represented, and we have no reason to doubt the veracity of

Schuler's sworn statement that he did not intend to deceive the Com

mission as to the true facts. Finally , Grepco has not submitted sufficient

specific allegations in accord with rule 1.229 ( c ) to warrant an issue

regarding undisclosed principals. The facts that Dearborn's engineer

helped to prepare its application, that Dearborn's bank letter ofcom

mitment requiresendorsement by all interested parties, and that Dear

born's engineer lives in the community where the bank is located do

not, in our view, raise a substantial question as to whether the engineer

is a real party in interest, and the sworn statement from the engineer

that he is to receive no consideration other than that specified in the

application is adequate to resolve all doubts in this regard. Thus,

Grepco's request is based on speculation and surmise, and its con

clusions appear to be no more than unsupported suspicions.

12. Accordingly, It is ordered , That the Broadcast Bureau's peti

tion requesting acceptance of supplementary comments, filed Oc

tober 18 , 1968, and the petition for leave to file additional comments

or for other relief, filed November 12, 1968, by Grepco, Inc. , Are

granted ; that the petition to enlarge issues, filed August 30, 1968, by

10 Included in Dearborn's Oct. 9, 1968, amendment is another affidavit from Mrs. Schuler,

wherein she states that although the property is now subject to a first mortgage, shehas
sufficient funds to pay off thatmortgage.

11 In a supplementary pleading Dearborn submits a letter from the First National Bank

of Livingstone which states that John Schuler has established a line of creditwiththe

bankand that a first mortgage will be placed on property presently owned by Nellie Schuler.
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Grepco, Inc., Is granted to the extent indicated below , and Is denied

in all other respects; and that issues in this proceeding Are enlarged

by the addition of the following issues :

( 1 ) To determine as to Dearborn County Broadcasters, the

basis of its ( 1 ) estimated construction costs, and ( 2 ) its estimated

operating expenses for the first year of operation.

( 2 ) To determine whether Dearborn County Broadcasters has

available to it funds in excess of the $30,000 already shown to be
available if such additional funds are necessary.

( 3 ) To determine, in the event that Dearborn County Broad

casters will depend upon operating revenues to meet costs and first

year operating expenses, the basis ofits estimated revenues for the

first year of operation, whether such estimate is reasonable, and

the extent to which net operating revenues may be relied upon to

yield necessary funds for the initial construction and first- year

operating costs.

( 4 ) To determine on the basis of the evidence adduced under the

aforesaid issues, whether Dearborn County Broadcasters is finan

cially qualified.

(5 ) To determine whether the staff proposed by Dearborn

CountyBroadcasters is adequate to effectuate its proposal.

13. It isfurther ordered , That the burden of proceeding with the

introduction of evidence and burden of proof under the issues added

herein shall be upon Dearborn County Broadcasters.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68–1110

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

AMENDMENT OF PART 81 TO CHANGE THE ELI

GIBILITY REQUIREMENTS FOR LIMITED Coast

AND MARINE UTILITY RADIO STATION LI

CENSES USING TELEPHONY IN THE MARITIME

MOBILE SERVICE.

Docket No. 18133

REPORT AND ORDER

(Adopted November 20, 1968 )

BY THE COMMISSION : COMMISSIONER WADSWORTH ABSENT.

1. The Commission on April 18, 1968, adopted a notice of proposed

rulemaking in the above- entitled matter (FCC 68–415 ) which made

provision for filing comments . The notice was published in the Federal

Register on April23, 1968 ( 33F.R. 6170 ) . The time for filing comments

and reply comments has passed .

2. The notice proposed rule changes to make additional categories of

persons eligible for limited coast and marine utility radio station

licenses. Under present rules, licensees of these types of stations are

limited , generally, to persons who operate commercial transport vessels

or who operate a port, harbor, or waterway. The proposed changes

would also make eligible for license ( 1 ) operators of movable bridges

over waterways, (2) shipping agents who assist in the docking or

direction of vessels in port, and ( 3) persons who provide maritime

service to vessels.

3. Comments favoring the rule changesas proposed were received
from the Association ofAmerican Railroads, Collins Radio Co., Com

Nar Electronics, Inc., Electronic Services, Inc., Gulf Radiotelephone,

Inc., Karr Electronics Corp., Marine Electronics, Inc., Marine Fueling

Services, Inc. , Motorola , Inc. , Sperry Marine Systems Division of

Sperry Rand Corp., and York Communications. Most of these com

ments contained elaboration in some detail on the reasons for favoring

the rule changes and included assertions that the changes would be

materially helpful and would contribute to the advancement of efficient

maritime operations. All the above parties , except the Association of

American Railroads, stated they were engaged in major maritime

servicing operations involving either vessels, or the radiocommunica

tions equipment of vessels.

4. Comments opposing the proposed rule changes were filed by Two

Way Radio of Carolina, Inc., a licensee of public coast stations, and

comments opposing, in part, the proposed changes were filed by the

American Petroleum Institute (API ) , the American Merchant Marine

15 F.C.C. 20
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Institute, Inc. (AMMI), and the Port of New York Authority. Two

Way Radio asserted that the changes would divert traffic from its
station to its economic disadvantage at a time when it is struggling to

maintain a foothold and would create many " pseudo common car

riers." API and AMMI expressed concern over the inclusion of the

term " servicing” and recommended that the word be deleted. They

pointed out that a too liberal interpretation of the term could result

in the licensing of manynonmaritime operators such as laundries or

taxis andcause intolerable frequency congestion on a busy waterfront

such as New York. The New York Authority, in essence , agreed with

the position of API andAMMI.

5. Concerning the comment filed by Two Way Radio regarding

the economic impact of the rule changes on its public coast station

operations, wereare aware of the desirability ofmaintaining viable

and highly efficient public correspondence systems in the maritime
service . Thus, we are interested in and sensitive to any developments

thatwould appear tounduly jeopardize the maintenance and improve

ment of thisessential communications service. Common carriermari

time communication service, however, is not intended to exist to the

exclusion of other marine communications services, but rather to sup

plement such services and to provide services for hire to those who may

not be eligible for a license in any service or who, even thougheligible,

do not desire to operate their own communication facilities. This ap

proach is entirely consonant with that which the Commission has

taken in the private land mobile services,the private microwave serv

ices, and , indeed, is even now the approach in the maritime mobile

services. Nochange is being proposed in this regard and the fact that

eligibility for limited coast stations is being somewhat expanded

does not justify analteration in this basic premise as suggested by

Two Way Radio. We note that of the almost 200 public coast stations

the licensee of only one station has commented with respect to possible

economic impact and the comment made no showing asto the contem

plated loss.

6. In response to Two Way Radio's comment that " pseudo common

carriers” may be created by the licensing of additional persons for

limited coast stations,we point out that section 81.179 of the Commis

sion's rules prohibits the imposition of charges for the service of limited

coast stations; section 81.355 ( a) ( 2 ) prohibits their use to furnish com

munication common carrier services; and section 81.352, which governs

cooperative use of the facilities of limited coast stations, would not

be changed by the instant rule amendments and in its present form this

section has not engendered any problems relating to "pseudo common

carriers."

7. With respect to the concern of API, AMMI and the Port of New

York Authority that undue frequency loading may result from the
expandedeligibility for limited coast stations which permits servicing

organizations to be licensees of these stations, it is believed that the

Commission's recent action in docket No. 17295, which approximately

doubled the number of assignable VHF frequencies, should be suffi

cient to meet any possible problem in this regard. Also, section 81.355

( a ) ( 5 ) will continue to limit communications to those necessary " to
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Eligibility in the Maritime Mobile Service 255

serve the operational and business needs of ships.” There is no basis for

excluding from eligibility for limited coast stations one type of organi

zation serving such needs as contrasted with some other type. If future

developments indicate the desirability and a basis for establishing

relative priorities among the various " operational and business needs

of ships," then frequency availability could at that time be limited

accordingly .

8. Accordingly, It is ordered , Pursuant to authority contained in

section 4 ( i ) and 303 ( r) of the Communications Act of 1934, as

amended , that effective December 30, 1968, part 81 of the Commission's

rules is amended .

9. It is further ordered , That this proceeding is terminated .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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FCC 68-1095

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Petitions by

First ILLINOIS CABLE T.V., Inc., SPRINGFIELD, Docket No. 18206

JEROME, LELAND GROVE, SOUTHERN VIEW File No. CATV

AND GRANDVIEW , ILL . 100–31

RANTOUL CATV Co., A CORPORATION, RAN- Docket No. 18207

TOUL , ILL ., AND THE ADJACENT UNINCORPO- File No. CATV

RATED TERRITORY 100-42

For Authority Pursuant of Section 74.

1107 of the Rules To Operate CATV

Systems in the Springfield - Decatur

Champaign Television Market (ARB

72 )

MEMORANDUM OPINION AND ORDER

( Adopted November 20, 1968 )

BY THE COMMISSION : COMMISSIONER BARTLEY DISSENTING ; COMMIS

SIONER WADSWORTH ABSENT ; COMMISSIONER H. REX LEE NOT

PARTICIPATING .

1. On June 5 , 1968, we considered seven petitions for waiver of

the hearing provisions of section 74.1107of the rules in regard to pro

posals to distribute distant signals in the Springfield - Decatur

Champaign television market, ranked 72d bythe AmericanResearch

Bureau according to net weekly circulation figures. By our Memoran

dum Opinion and Order, 13 FCC 2d 284, releasedJune 10 , 1968,we

granted five of the requests for waiver and denied two others. Now

beforeus is a petition filed on July 12, 1968, by First Illinois Cable

T.V., Inc. ( First Illinois ) , which seeks reconsideration of our denial

of its waiver request.?

2. First Illinois operates CATV systems serving Springfield , Ill . ,

and the surrounding communities of Jerome, Leland Grove, Southern

View and Grandview . In addition to the distribution of signals of the

Illinois stations whose grade B contours penetrate Springfield , First

1 Also before us are an unopposed petition for acceptance of late -filed pleading, filed on

July 12 , 1968, by First Illinois, and the following pleadings responsive to the petition

for reconsideration filed on July 12, 1968, by First Illinois : comments of the Broadcast

Bureau filed on July 25 , 1968 ; opposition filed by Midwest Television , Inc. (WCIA ) on

July 25, 1968 ; and a reply to oppositions filled by First Illinois on Aug. 7, 1968 .

2 These stations are : channel 20, WICS (NBC ), Springfield ; channel 3 , WCIA (CBS ),

Champaign (whose signals are carried on a translator at Springfield ) ;channel17, WAND

(ABC) , Decatur ; channel 12, WILL - TV ( educational) , Champaign -Urbana ; and channel

14, WJJY -TV ,Jacksonville .FirstIllinois also proposes to carry the signal ofchannel43
( independent), Bloomington ,Ill., whose grade B contour also penetrates Springfield, when

construction is completed and the station is operational .
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Illinois proposes to carry the signals of two distant stations, channel 11 ,

KPLR -TV ( independent), and channel * 9,KETC - TV (educational),

both in St. Louis, Mo." In denying First Illinois' request forauthoriza

tion without hearing to carry these distant signals, we took into con

sideration the fact that the CATV systems are located in or near

Springfield , the city in the market with the largest population

(83,271) and the one upon which the independent UHF stations in

the area are most likely to depend for revenues. On the basis of the

pleadings beforeus, we were unableto determine whether the importa

tion of distant signals on the CATV systems of First Illinois would

prejudice the establishment and healthy maintenance of UHFservice

in this market, and we designated the matter for hearing. First Illinois

contends that we linked thedisposition of its application with another,

and distinguishable, proposal without giving separate consideration to

the individual merits of its own proposal which would have justified

favorable action. It also contends that we failed to give due weight

to the similarities of the proposal to those where waivers were granted.
3. We find no merit to the contentions advanced by First Illinois,

and its petition for reconsideration will be denied . The pertinent and

material facts of each proposal were detailed in our Memorandum

Opinion and Order, and the considerations which prompted us to grant

waivers for some and to designate others for hearing are fully set

forth therein . To repeat here the reasons for our disposition of these

matters would serveno useful purpose. Suffice it to say that the size of

the CATV communities involved , the proximity to the city in this

market from which UHF stations would derive their principal eco

nomic support, and other factors enunciated inourdesignation order,

clearly support our action in designating the First Illinois request for

hearing

4. First Illinois further argues that the failure ofany UHF station

to object to its proposal is entitled to substantial weight in support of

its waiver request , but we do not agree.
be many reasons

why the permittee or licensee of a UHF station deemed it to be to his

personaladvantagenot to object to the CATV's importation of distant

signals, but our primary concern is with the public interest in the

maintenance and growth ofUHF, not with the private economic inter

ests of the said licensee or permittee. Neither do we find any merit to

the contention of First Illinois that even the maximum number of

homes likely to be served by its CATVsystem would never reach sig

nificant proportions in relation to the size of the market involved and

would not seriously jeopardize the development of stations in the

market. The critical issues in this proceeding may not be resolved by

references limited to petitioner's CATV proposaland its impact upon

existing television stations; but a determination must be predicated

There may

* First Illinois' original proposal requested waiver to permit distribution of six distant

signals , station KPLR - TV, St. Louis,Mo. , and five Chicago, Ill. stations. In 1967, it

amended its distantsignal proposal deleting all Chicagostations and adding the St. Louis,

Mo., educational station.

As we pointed out in footnote 6 of our Designation Order ( 13 FCC 2d at 286) , the

licensee ofstation WICS, channel 20, at Springfield withdrew its opposition afterit

acquired an option to obtain up to 50 percentofthestockofFirst Illinois. We can hardly

consider awithdrawal of objectionsundersuch circumstances as apublic interest factor

favoring a grant of a walver to FirstIllinois .
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upon the effects of " current and proposed” CATV penetration "upon

existing, proposed , and potential television broadcast stations in the

market " (13 FCC 2d at 291 ) . In our designation order we concluded

that a full evidentiary hearing is necessary in order to enable us to

make an informed judgment as to the public interest, and we are not

persuaded by any of the contentions advanced by the petitioner to

depart from our conclusion .

5. With respect to the proposed carriage of the St. Louis educa

tional station, First Illinois failed, as the Broadcast Bureau pointed

out in its opposition, to comply with the requirements of section

74.1105 of therules that school authorities and State educational tele

vision agencies be notified. Although First Illinois attached copies

of recent letters from school officials in the area to its reply, we shall

not rule on their adequacy. Since the material was submitted in a

reply pleading, opposing parties have been afforded no opportunity

to interpose objections or tootherwise comment on the weight or suf.

ficiencyof theletters, and in these circumstances we cangive these

letters no consideration in reaching a decision on the petition for

reconsideration. Theymay be offered into evidence at the hearing

where their admissibility, weight and sufficiency will be passed upon

by the hearing examiner .

6. Accordingly, It is ordered, That the petition for acceptance of
late- filed pleading which was filed by First Illinois Cable Î.V., Inc.

on July 12, 1968, 18 granted , and

7. It is further ordered, That the petition for reconsideration filed

by First Illinois Cable T.V., Inc. on July 12, 1968, 18 denied .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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FCC 68R - 483

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applicationsof

JESSE R. WILLIAMS AND ALBERT MACK SMITH Docket No. 18208

D / B / A JEFF DAVIS BROADCASTING SERVICE File No. BP - 17136

(WKPO) PRENTISS, Miss .

Miss Lou BROADCASTING CORP. (WYNK ) | Docket No. 18209

BATON ROUGE, LA. File No. BP-17572

For Construction Permits

MEMORANDUM OPINION AND ORDER

( Adopted November 20, 1968 )

BY THE REVIEW BOARD : BOARD MEMBERS BERKEMEYER AND PINCOCK

ABSENT.

1. This proceeding involvesan application by Jeff Davis Broadcast

ing Service (WKPO ) ( Jeff Davis) for a change of frequency from

1510 kc to 1380 kc, Prentiss, Miss., and an application by Miss Lou

Broadcasting Corp. (WYNK ) (Miss Lou) for increased power on

1380 kc, Baton Rouge, La. The applications, which would result in

mutually destructive interference , were designated for hearing by

order of the Chief, Broadcast Bureau, acting pursuant to delegated

authority (mimeo 18082, released June 20, 1968 ). The order specified

areas and populations and section 307(b ) ' issues. Now before the Re

view Board is a joint petition , filed October 8, 1968, by Jeff Davis and

Miss Lou, seeking approvalof an agreement wherebyJeff Davis's ap

plication would be dismissed, MissLou's application would be granted,
and Miss Lou would reimburse Jeff Davis for part of the expenses

incurred in preparing and prosecuting its application .”

2. In support of the request, petitioners submit affidavits from their

principals setting forththe natureof the consideration involved and

describing the details of the initiation and history of the negotiations

leading tothe agreement. The agreement, provides for the payment of
Jeff Davis's expenses up to a maximum of $1,300 . Jeff Davis submits

an itemization of expenses sworn to by one of its principals; the item

ization claims aggregate expenses of$ 961.24, which includes engineer
ing fees of $ 646.24 and legalfees of $ 200.

3. The Broadcast Bureau, in its comments, asserts that because no

supporting affidavits for the alleged attorney's andengineer's expendi

tures havebeen submitted, the items must be disallowed. In addition,

1 Jeff Davis presently operates at 1 kw (250 w -Ch ) daytime and proposes to operate at

500 w daytime. Miss Lou presently operates at 500 w daytime and proposes to operate at

5 kw , DA, daytime.

* Also before the Board is Broadcast Bureau comments, fled Oct. 23, 1968.
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the Bureau notes that " the license files and applications” show that

Jeff Davis's proposal wouldresult in a loss of 11,500 people within

the noncriticalhour predicted 0.5 mv / m contour, whereas the Miss Lou

proposal would result in a gain of almost 25,000 people within its 0.5

mv/m contour;the Bureau claims, however,that no showing is made

as to area, population,and other services available within the 0.5 mv / m

contour ofJeff Davis's 500 -watt proposalnot presently served by its

existing 250-watt critical hour operation. The Bureau concludes that,

unless sucha showing is made, it cannot be determined whether Jeff

Davis's withdrawal will defeat the objectives of section 307 (b ) and

that, therefore, publication pursuant to 1.525 (b ) should be required.

No reply pleadings have been filed and the time for such filing has

passed.

4. The Review Board agrees with the Broadcast Bureau that the

expenditures for legal and engineering services have not been properly

documented. Because these deficiencies relate to the bulk of the ex

penses for which reimbursement is sought, the joint petition will be

denied, Hartford County Broadcasting Corp., 10 FCC 2d 48, 11 RR

2d 244 1968 ).

5. Accordingly ,It is ordered, That thejoint petition for approval

of agreement, filed October 8, 1968 , by Jeff Davis Broadcasting Sery

ice and Miss Lou Broadcasting Corporation 18 denied .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

: We note that the petitioners have not responded to the Bureau's contention that

publication is required .
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FCC 68R -469

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

NORTH AMERICAN BROADCASTING CO. INC. , Docket No. 18310

BOYNTON BEACH , FLA. File No. BP - 17843

RADIO BOYNTON BEACH, Inc., BOYNTON Docket No. 18311

BEACH, FLA. File No. BP - 17999

BOYNTON BEACH COMMUNITY SERVICES, INC. , Docket No. 18312

BOYNTON BEACH , FLA . File No. BP - 18000

J. STEWART BRINSFIELD, SR. , J. STEWART Docket No. 18313

BRINSFIELD, JR., J. LUTHER CARROLL AND File No. BP - 17991

Max R. CARROLL, D / B / A Radio VOICE OF

NAPLES, NAPLES, FLA.

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Adopted November 8, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER KESSLER ABSENT.

1. This proceeding, which involves mutually exclusive applications

for a standard broadcast station , was designated for hearing by Com

mission order, FCC 68–904, 33 FR 14085, published on September 17,

1968. Now before the Board is a motion to enlarge issues, filed Octo

ber 2, 1968, by Boynton Beach Community Services, Inc. (Community)

seeking the addition of a legal qualifications issue against North

American Broadcasting Co., Inc. (North American ) .

2. Insupport of its motion , Community asserts that North Ameri

can , a Tennessee corporation, mustqualifyto do business in the State

of Florida, since its proposed station will be located in that State .

Community submits an attorney's affidavit reciting that , upon inquiry

to the Florida State Corporation Office, it was learned that North

American has neither applied for, nor received, a certificate of author

ization to do business in that State. Referring to the powers and pur

poses clause of the North American certificate of incorporation , Com

munity asserts that it is silent regarding North American's authority

to conduct business outside of Tennessee and contains language which

indicates that North American is without such power. Based on the

foregoing , Community contends that serious questions exist as to

whether North American can qualify for authority to do business in

Florida andwhether it is legally qualified to prosecute its application

1 The following related pleadings are also before the Board : (a ) opposition, filed Oct. 15 ,

1968, by North American ; (0 ) Broadcast Bureau comments, Aled Oct. 16, 1968 ; and ( c )

reply, fled Oct. 28, 1968,by Community .

106-515—68—10
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for a Florida -based broadcast station, and that these questions should

be explored in hearing. The Broadcast Bureau supports the request.

3. Înopposition, North American concedes that it is notnow quali

fied to do business in Florida. It notes, however, that there is no show

ingthat Tennessee law prohibits its domestic corporations from doing

business in other States or that Florida law would prohibit a Tennes

see corporation from doing business in Florida. Itclaims that quali

fications can be effected by merely complying with the " technical re

quirements" of Florida law, which entail filing of an authenticated

copy of the corporation's charter and payment of requisite fees and

taxes. North American concludes that, sincetheCommission has never

required a showing of full compliance with all applicable State law

as a precondition to grant of a license, the requested issue is not war

ranted. In reply, Communityasserts that qualification to do business

in Florida is " not automatic,” and that, until North American makes

application and is qualified to do business in such State, it cannot be

assumed that it has the legal qualifications to own and operate a broad

cast station there.

4. The motion will be denied. There is no question here of North

American's basic legal qualifications to be a licensee and petitioner's

contentions fall short of raising significant doubt that the procedural

requirements of State law cannot or will not be met. Thus, North

American is duly incorporated in Tennessee with specific power under
its certificate of incorporation to own and operatebroadcast stations ;

no questions concerning the citizenship of its principals or other mat
ters going to the heartof its qualifications are raised. An examination

of the pertinent provisions of Florida law, cited by the petitioner,
demonstrates that qualification to do business in that State is merely

a procedural requirement and that the qualification process is es
sentially ministerial; the sections providethat,unless the objects of the

foreigncorporation are prohibited by Florida law , then, upon filing

of the requisite documents and payment of specified fees, the Florida

secretary ofstate " shall” issue the appropriate permit to do business
within the State. Petitioner does not show that North American's

powers and purposes are prohibited by Florida law, that Florida does

not permit entry of a Tennessee corporation, or that Tennessee pro
hibits its domestic corporation from operating beyond its boundaries.?

We do not agree with petitioner's contention that North American's
certificate of incorporation specifically restricts its operation to Ten

nessee. A careful reading of the provision of the charter claimed by

petitioner to be restrictive reveals, in fact, the opposite effectof taking

to the corporation those corporate powers and purposes allowed by
Tennessee law which are not specifically enumerated elsewhere in the

North American charter. Similarly meaningless is the fact that North

American's charter doesnot specifically authorize itto do business out

side of Tennessee. It is elementary corporate law that, in the absence

of a law, charter, or bylaw provision to the contrary, a corporation
may do business outside the State of incorporation simply upon an

appropriate resolution of its board of directors. Petitioner does not

Nor does petitioner contend that North American will be unable to pay the filing fees
and franchise taxes.
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suggest thatsuch a resolution could not be obtained. Finally, the

decisions in FloraBroadcasting Corporation, et. al. , 14 FCC 2d 277 ,

13 RR 2d 1196 ( 1968 ) , cited by the Broadcast Bureau , and Pittsburg

Publishing Company, et. al., 3 FCC 62 ( 1936 ) , are not to the contrary;

in such cases there was no positive indication thatthe qualifications

procedure was simply ministerial. Petitioner's allegations are not

sufficient to raise a substantial question as to whether North American

can and will qualify to do business in Florida, and the requested issue is

therefore not warranted .

5. Accordingly, It is ordered, That the motion to enlarge issues

filed October 2, 1968, by Boynton Beach Community Services, Inc.,
18 denied .

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary.
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FCC 68R - 173

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

NORTHERN INDIANA BROADCASTERS, INC. , Mish

AWAKA, IND.

For Construction Permit

Docket No. 14855

File No. BP - 14771

MEMORANDUM OPINION AND ORDER

(Adopted November 14, 1968 )

BY THE REVIEW BOARD : SLONE AND KESSLER. BOARD MEMBER NELSON

DISSENTING AND VOTING TO GRANT THE APPLICATION .

1. This proceeding involves the application of Northern Indiana

Broadcasters, Inc. (Northern Indiana ) for authority to construct

a standard broadcast station to operate on 910 kHz with a power

of 1 kw, unlimited time with different directional antennas, dayand

night in Mishawaka, Ind. After completion of the hearing held

pursuant to the Policy Statement on section 307 (6 ) Considerations

for. Standard BroadcastFacilities Involving Suburban Commu

nities , 2 FCC 2d 190, 6 RR 2d 1901 ( 1965 ) , the Board · adopted a

decision ( released June 26, 1968 ) denying the application, 13 FCC

20, 516 , 13 RR 2d 615 .

2. In its decision , the Board found that Northern Indiana had

failed to carry its burden of proof under the Suburban Policy State

ment issues; that it had not established that its proposed station

would realistically provide a local transmission service to Mishawaka ;

and that, therefore, it had to be considered as an application for

South Bend, pursuant to the Suburban Policy Statement. But , since

the proposal would not be in compliance with the Commission's rules

( sec. 73.188 (b ) and sec . 73.28 ( 2 ) ( 3 )) as a South Bend station , i.e. , at

night it would violate the “ 10 percent rule” and would not serve

the entire city of South Bend, and further, would not place a 25 mv/ m

signal either day or night over the business district of Mishawaka ,

and, since the Board found no ground for waiving the rules, it denied

the application.

3. On July 26, 1968, Northern Indiana Broadcasters, Inc., filed

a petition for reconsideration and rehearing of the Board's decision,

1 Board Member Nelson dissented with a statement proposing a grant of the application .

2 The following related and responsive pleadings are before the Board for consideration :

an opposition filed by South Bend Tribune on Aug. 6, 1968, and oppositions filed by

Michlana TelecastingCorp. and the Broadcast Bureau on Aug. 20 , 1968. ( The Board on

August 13 , 1968 ( F ° C 68R-337 ) granted an extension of time in which to file responsive

pleadings ), and a replyto the oppositions was filed by Northern Indiana on Aug. 28, 1968.
Northern Indiana also Aled a petition for reargument onJuly 26 , 1968. This petition and

responsive pleadings are considered in a separate memorandum opinion and order adopted
this date ( CC 68R - 472 ).
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requesting the Board to either reconsider and set aside its decision,

and issue a revised decision granting its application, or, in the alterna

tive, to reconsider and set aside its decision and remandthe proceeding

to the examiner to afford Northern Indiana the opportunity to present

additional evidence under the issues added pursuant to the Policy

Statement. In support, it asserts that it is not possible to determine

what findings of fact were relied upon by the Board ; that no guidelines

were available at the time of hearing as to the nature andscope of

the evidence to be adduced under the Suburban Policy Statement

issues ; that that statement has been improperly interpreted and

applied here in light of the “ public interest” standard ; and that the

Board's Decisioncontainsnumerous erroneous findings and statements.

4. First, Northern Indiana contends that the usual procedure of

adopting findings of an initial decision , as modified by the rulings

on the exceptions, has not been followed here; and that the Board's

conclusion in its decision "was ( a ) not based upon complete findings

of fact, based, in turn , upon all relevant and material evidence, and

( b ) was so erroneous, arbitrary and capricious as to result in denial

of due process.” It submits that the Board cannot deny the relief

requested without first preparing complete findings of fact and

affording Northern Indiana the opportunity to note exceptions and

obtain appropriate rulings. However, the Board's Decisiondoes con

tain a complete set of findings of fact on the nonengineering issues

which are the basis for the denial of the application. To the extent

that the Board did not through inadvertence include a statement con

cerning the examiner's findings of fact on the engineering issues, the

Decision will be modified by deleting the last sentence of paragraph

2 of the Decision , and substituting therefor the following: “ Except

as modified and supplemented herein , and in the rulings on excep

tions contained in the attached appendices, the examiner's findings

and conclusions on the engineeringissues of his Initial Decision are

adopted .” With this correction, and because the Board's decision is

complete on the nonengineering issues, the Board finds no merit in

Northern Indiana's request for the Board to make a complete new

set of findings.

5. Northern Indiana argues that its application cannot be denied

without affording it another opportunity to present additional evi

dence because there have not been available any guidelines as to the

nature and scope of evidence to be adduced under the Suburban

Policy Statement issues; that, during the prehearing conference on

June 15, 1966 , it expressed concern with the issues and requested

guidance; that at that time and even today, there are no clear -cut

definitions as to the meaning of “ distinct and separate programing

needs, " and " specific, unsatisfied programing needs” found in issues

( a ) ( 1 ) and (a) ( 3) respectively ; and that there has always been a
strong presumption of need for a first local transmission service,

citing Starof the Plains Broadcasting Co. v. Federal Communications

Commission , 105 U.S. App. D.C. 352, 267 F. 2d 629 ( 1959) , and

Regional Radio Service, 32 FCC 1073, 23 RR 599 ( 1962 ) . Continuing

it states that " it was forced to sail upon largely uncharted waters,

using Star of the Plains for navigation "; and that, assuming arguendo
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that Monroeville Broadcasting Company (Monroeville ), 12 FCC 2d

359, 12 RR 2d 946 ; The Tidewater Broadcasting Company, Incorpo

rated (Tidewater), 12 FCC 2d 471, 12 RR 2d 1133 ( 1968 ), rehearing

denied 14 FCC 2d 646, 14 RR 2d 161 ; Boardman Broadcasting Co.,

Inc., 10 FCC 2d 422, 11 RR 2d 566 (1967) , rev . denied FCC 68-559 ;

and Goodman Broadcasting Co., 10 FCC 2d 141, 11 RR 2d 331 ( 1967 )

shed some light upon the questions of definition and evidence required,

its application cannot be denied for lack of sufficient evidence without

affording itanopportunity to present additional evidence inlight

of subsequent pronouncements.

6.As to the foregoing , based upon a fair reading of the record as a

whole and the Commission's pronouncements concerning the policy

statement, a reopening of the record to afford Northern Indiana

another opportunity to presentmore evidence is not warranted. First,

the Board in its remand order (FCC 66R -921 released March 11 , 1966 )

(see par. 32 of the Decision ) stated that “ the evidence in the existing

record isnot sufficient to resolve ” the policy statement issues. Yet, in

spite ofthat admonishment, and also the colloquy between the examiner

and applicant's counsel at the prehearing conference ( June 15 , 1966 )

( Tr. 693 ) concerning the separate and distinct needs of Mishawaka ,

Northern Indiana chose to rely principally upon that record evidence,

and, consequently at the further hearing presented very little evidence

pursuant to the remand issues. (See footnote 8 of the Decision .) Com

menting on the " evidence in the existing record ”, the Board said , in its

Decision (par. 32) " that that evidence was [ not] designed to meet the
remanded issues " ; and as to the remand evidence, the Board found that

it , “ in all major respects ( as also acknowledged by the applicant) is

substantially similar to the evidence previously presented in 1963; and

that " it is essentially supplemental evidence which does not comport

with the more stringentand comprehensiveshowingrequired by the

Policy Statement. " It must be noted that Northern Indiana has not

contested these findings. Second, the cross -examination of Udell on

October 20, 1966,+ should also have alerted Northern Indiana to the

inadequacy of its presentation ,and the need for additional evidence

then — not now after an adverse decision.

8 PRESIDING EXAMINER . * * Your second problem was the separate and distinct program
needs.

Mr. BOOTH . Yes.

PRESIDING EXAMINER. You raise a question as to what that means. May I understand

this to clarify it. I thoughtthis Conference was for ways and meansto proceed. You are

locatedbesides South Bend, and thereisan inference becauseyouare so approximate that
there isfusion of interest. You may have a whole separate and distinct program needs in

Mishawaka youwantto identify. If that isthe fact or that isn't the fact, there is a

difference from Mishawakaand SouthBend. Ifthereis, they want you tocomeforward

and make that showing. Does thatclarify yourthinking on that ?
Mr.Booth. The thing which concerns me,if I understand, if I don't come forward

to show the distinct needs, am I out of court ?

By Mr. DEMPSEY :

Q: Mr. Udell, one of the issues in this proceedingis to ascertain whether or not Mish

awaka has been ascertained to have separate and distinct programing needs from South
Bend.

Could you tell me what has been put in the evidence since we started yesterday, specifi

cally what exhibits, you would rely on to show the separate programing needsof Mishawaka

as opposed to South Bend ?

In other words, to show what needs Mishawaka has separate and distinct from South
Bend.

Mr. BOOTH . I would object.

PRESIDING EXAMINER. Overruled . Let him answer.

The WITNESS .I am not sure thatwehaveentered into the record today or yesterday a

great amount of material that is different from the exhibits which have been onfilefor
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7. Further, in connection with Northern Indiana's contention about

the lack of guidelines, it should be notedthat a similar question was

presented in a petition for rehearing in l'idewater, supra. There, the

applicant Tidewater contended that the Policy Statement " is fatally

vague and indefinite, because there is no definition of the terms used

and because there is no specific description of the showingrequired to

overcome the Policy Statement.” Inanswer to that contention, the

Commission pointed out that “not all applicants shared Tidewater's

alleged difficulty understanding the content and purpose of thePolicy

Statement; " and that the necessary showing hadbeen made in Nauga

tuck Valley Service, Inc. (WOWW ) (Naugatuck ), 8 FCC 2d 755, 10

RR 2d 237 ( 1967 ) , affd sub nom . Northeast Broadcasting, Inc. v .

Federal Communications Commission (Northeast) ; and in Monroe

ville, supra . The Commission further said that "While we have at

tempted to set forth, simply and clearly, the scope of the problem and

the nature of the evidence that would be considered pursuant to

the Policy Statement, the particular factors that will be decisive in a

specific proceeding can only be determined in the contextof the facts

and circumstances concerning that application, since each allocation

of a standard broadcast station must be considered in the light of the

individual characteristics of the proposed service.” These comments

are equally pertinent here.

8. In addition, in Boardman, supra, the Board, in discussing the

showing required ofan applicant, said ( par. 2) :

* It is apparent that while the specific procedure prescribed by the

Policy Statement is a new one, the general approach to consideration of

suburban applications is by no means novel. Nor is the type of evidentiary

showing contemplated here by the initial inquiry into suburban community

needs unlike showings which have been required in other types of proceed

ing where it has similarly been material to determine the composition of

population groupings - here the suburban community - in terms of relevant

sociological, economic, and other related factors. The ultimate determination

here required of the Board calls for an evaluation of these factors, just as

they have been evaluated in the context of other ultimate determinations in

other types of proceeding.

5 years. We were under the impression this program schedule we filed reflected the needs

of the communityof Mishawaka .

I believe I testified to amplifying factors . We made no change in the program schedule .

We believe it was correct atthetimewefiled it and we believe it is correct now .
By Mr. DEMPSEY :

Q. I am sorry, sir, maybe you didnot understand me. I am not especially concerned with

the program schedule you proposed in this question . WhatI am tryingtoascertain is what

bas been proffered since this hearing began by Northern Indiana Broadcasters to show

the separate and distinct programing needs of Mishawaka as opposed to South Bend?
Mr. BOOTH . I would object tothat.

PRESIDING EXAMINER. Overruled. He is the station manager and owner. He is making

a showing. He knows the presumption underwhich he is operating .

Now the question, as I understand it, is what showing have you made to indicate

that there is a separate and distinct series of program needsin Mishawaka asdistinguished
from South Bend. That is propercross -examination.

The WITNESS. I go with Mr. Booth to the extent that if we used only information sub
mitted the last 2 days we would not tellthe whole story.

Mr. DEMPSEY. I have no further questions.

5 See, e.g., Herbert Muschel,33FCC 37, 23 RR1059 ( 1962) ; Huntington -Montauk

BroadcastingCo., Inc.,25FCC 1309, 16 RR 173 ( 1958 ), rehearing denied 28FCC 689, 16
BR 192b ( 1960 ) .
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and, in paragraph 41 :

* * * [ I ] n the present case , while the particular decisional criteria differ

somewhat from those involved in the Huntington case, as does the issue

being litigated , the evidentiary showing required is similar. Thus, as in

Huntington, it is necessary for the applicant to establish that the relevant

community needs, which he must indicate, " are such that they [are not]

met with substantial adequacy by stations situated elsewhere and that the

proposal of the applicant possesses particular characteristics peculiarly

designed to meet those * * * needs and interests."

In its Decision herein, the Board said ( paragraph 33 ) that :

[T] he Board cannot agree that the Suburban Policy Statement

issues require only the limited type of evidence submitted here to rebut the

Policy Statement presumption . The emphasis of such issues is upon the

"separate and distinct programing needs ” and “ specific, unsatisfied needs" .

The burden upon an applicant to rebut the presumption that his proposed

station will become a big city station is different than the one requiring

an applicant to show only that his programing will meet needs and interests

of the area to be served ; not only must he show that those needs and interests

will be served but, in addition, he must show that the needs and interests

of the specified location are distinguishable from the needs and interests of

the central city, and that the “ specific, unsatisfied programing needs" estab

lished, will be fulfilled by his proposal.

Thus, the Board can find no merit to Northern Indiana's contention.

Moreover, under petitioner's theory, every time a new rule or policy

is promulgated, the first few applicants denied under such rules or

policies would be entitled to retry their cases. Surely, such a procedure

is neither desirable nor necessary. Accordingly, on the basis of the fore

going,Northern Indiana's request must be denied .

9. Northern Indiana next contends that the Board has requireda

greater or higher degree of proof than does the Policy Statement. In

support of this contention, it states that the word " presumption " ap

pears throughoutthe Policy Statement (paragraph 8 and partofpara

graph 10 of the Policy Statement) ; that the Commission spoke about

rebutting the presumption severaltimes in its Policy Statement; that

the Board discussed the presumption only once ; that instead, it read

the issues without giving consideration tothe statements made in the

PolicyStatement concerning the presumption ; that it is clear from the

Board's Decision that the quantum of proof required by it under the

issues is substantially greater than that required to merely rebut the

presumption referred to in the Policy Statement; and that for this

reason alone, the evidence must be reexamined to see if the less rigid

standard or requirement has been met.

10. As to the foregoing argument,Northern Indiana has overlooked

the statement in paragraph 10 of the Policy Statement which reads
as follows : " Thus, in addition to the usual 307 (b ) evidence concerning

the independence of a suburb from its central city, an applicant will

be expected, under our new policy, to adduce evidence at thehearing

showing the extent to which he has ascertained that his specified com

munity hasseparate and distinct programing needs*** and the
applicant will be expected to show the extent to which his program

proposal will meet the specific, unsatisfied programing needs of his

specified community. ” In paragraph 11, the Commission went on to

མ །
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saythat “ If an applicant sustains his burden under the specified issues

and rebuts the presumption, he will be treated as an applicant for his

specified community and accorded all of the 307 ( b ) considerations

which flow therefrom .” [Emphasis supplied .]

11. It is clearfrom the foregoing that under the issues an applicant

is expected to adduce evidence concerning " separate and distinct pro

graming needs” and the manner in which an applicant's program pro

posal would meet “specific, unsatisfied programing needs” as a prelim

inaryto rebutting the presumption. In failing to adduce such evidence,

and absent other evidence tending torebut the presumption, an appli

cant has failed to rebut the Policy Statement presumption. Contrary

to Northern Indiana's claims, theBoard in paragraphs 33, 37, 47 and

footnote 12 of its Decision adequately considered the statements of

the Policy Statement concerning the presumption. The majority of

the Board then concluded that Northern Indiana had failed to meet its

burden under Issues ( a ) ( 1 ) and ( a) ( 3 ) . Consequently, Northern

Indiana had also failed to rebut the presumption that it realistically

proposes to serve the larger community [of South Bend ] rather than

( its) specified community [of Mishawaka].” Further, there is no basis

to contend, nor does Northern Indiana's pleading establish, that the

Board has required a degree of proof greater than is required by the

Policy Statement. A careful reading of the issues ( see paragraph 1

of the Decision ) and the Policy Statement ( par. 10 supra ) establishes

that the issues are designed to elicit the type of evidence which the

Commission said in its Policy Statement an applicant would be ex

pected to adduce. Northern Indiana failed to adduce such evidence.

It is not a matter of theBoard requiring agreater degree of proof than

the Policy Statement; it is simply that the Board was unable to find

on the basis of the record evidence, that Mishawaka had any separate

and distinct needs. Moreover, Northern Indiana has not alleged that

thisfinding is erroneous.Further, the nonhearing cases cited by North

ern Indiana do not support its argument that a higher degreeof proof

has been required herethan in those cases. See paragraphs 15-18 ,infra.

12. In further support of its argument, Northern Indiana relies

upon the Monroeville Decision,supra, which held that there is no set

standard for the amount of evidence required in a given case to rebut

the Policy Statement's presumption; that such evidence will dif

fer depending upon the " variable factors," suchas power and cover

age; and that such variable factors will require differentshowings and

different amounts of evidence to rebut the Policy Statement's pre

sumption, and meet the burden of proof within said issue. First

characterizing the Commission's recognition of variable factors as utili

zation of a slidingscale, Northern Indiana then asserts that the Board

has not recognized the variable,or sliding scale natureofthe amount

of proof required. Contrary to this assertion, the Board did recognize

the variable nature of proof when it stated that Northern Indiana's

burden was greater than that of either applicant in Monroeville. See

paragraph 33 ofthe Decision . Moreover, in view of the fact that North

ern Indiana's 5 mv / m contour encompasses the entire city of South

Bend , some factors which could lessen Northern Indiana's burden of

proof are not present here. Thus, in Monroerille, the penetration of
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the pertinent contours into the central city was substantially less than

here. Further, as the Commission said in Monroeville, supra (par. 7 ) ,

the particular factors that will be decisive in a specific proceeding can

onlybe determined in the context of the " facts and circumstances con

cerning that application .” Pertinent in this connection , is the state

ment of the Court in Northeast, supra, “ That application of the

Policy [ Statement] both by the Review Board andthe Commission

to varying factual and technical situations will result in rulings both

for and against applicants is inevitable. ” The programing facts which

the Board carefully weighed and on which it made determinations

are set forth adequately in its Decision and need not be repeated here.

13. Another allegation made by Northern Indiana is that the Board

has ignored the basic objectives of the 307 (b) Suburban Policy , stat

ing in support that there is no indication that it considered certain

other portions of the Policy Statement, i.e. , references in paragraphs
8 and 9 of that statement which state :

* We are convinced that the objective evidence of an applicant's

proposed coverage, which reflects the engineering facts of conductivity,

frequency , and power, is sufficient to raise a question as to whether the pro

posal will be a realistic local transmission service for its specified commu

nity or merely another reception service. [ Italic supplied by Northern

Indiana .]

* * * This new policy is intended to provide an accomodation of the here

before apparently conflicting allocation considerations. While we still wish

to discourage any proposal that will be merely a substandard central city

station , we are persuaded that many developing and deserving suburban

communities should be afforded an opportunity to obtain a first local trans

mission service. ( Italic supplied by Northern Indiana .)

However, Northern Indiana does not direct the Board's attention

to either objective evidence of its coverage or what other matters

should be weighed in determining whether Mishawaka deserves a first

local transmission service and which would warrant a grant of its pro

posal in the absence of the required showing under the Policy State

ment issues . Here, Northern Indiana's proposal involves a directional

antenna pattern, day and night, radiating its strongest signal in a gen

eral northwesterly direction toward South Bend over Mishawaka ;

its site is located to the south of Mishawaka, while South Bend is north

westerly of the site and of Mishawaka . Although it can be argued that

it was necessary to select a site southeast of Mishawaka and radiate

the major lobe northwesterly in order to afford protection to existing

stations, no showing was made, as noted in the Board's decision , para

graph 8, that a power of 1 kw is necessary to provide thealleged serv

ice to Mishawaka ;e that the conductivity is unusually high; or that the

proposed frequency was a low one causing a strong signal to be placed

over South Bend, factors which the Commission said in its Policy

Statement would be given weight. But the very factor giving rise to

the presumption , in the first instance, was the 5 mv/m signal penetra

Themaximum field intensity radiated in the major lobe is 340 mv/m during the day

and 460 mv / mat night,equivalent to a power of 3.2kw and 5.8 kw , respectively ; South

Bend's main business district would receive a signal of 10 to25mv / m both day andnight
from the proposal .
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tion of South Bend, and, in view thereof, Northern Indiana was given

an opportunity to rebut the presumption by adducing evidence called

for under the issues. It failed to do so . Thus, its proposal is in the

same posture as it was in the beginning - its 5 mv/m signal covers

the entire city of South Bend, and, as noted, the record fails to reflect

any reason or explanation why such coverage is necessary ; nor does

the record, as the decision finds, reflect thatNorthern Indiana's pro

posal would provide a realistic local transmission service for
Mishawaka.

14. Northern Indiana argues that because Mishawaka is a city with

a population of 33,361 and is one without a radio station of any type,

it deserves a station ,and that, under such circumstances, there has al

ways been a strong presumption of a need for a first local transmission

service , citing Star of the Plains, supra, and Regional Radio Service,
supra. In Star of thePlains, the court held that the Commission could

not rely solely on an assumption in finding diminished need for a first

local outlet. Here, however,the principal question is whether an appli

cant will provide a realistic transmission service for the specified com

munity, and reliance is not solely on an assumption. Rather, a hearing

has been conducted designed to adduce evidence on this very question.

Thus, Star of the Plains is inapposite here.The Commission, in T'ide

water, supra, said that the Policy Statement had been adopted in

pursuanceof its “mandate to provide fair, efficient and equitable distri

bution of broadcast service " ; and that it was, thus, adopted so that

the Commission would " have the means to determine whether a pro

posed allocation would provide a realistic local transmission service

for its specified station location, ormerely another reception serv

ice for the entire metropolitan area.” Thus, the strong presumptionon

which Northern Indiana relies cannot, in the context of the Policy

Statement, be given any significant consideration as a factor weighing
in favor of a grant here.

15. Northern Indiana alleges next that the Board has not followed

precedents which support a grant of its proposal, citing WTOW , Inc.

ITTO W ) , 11 FCC 2d 277, 11 RR 2d 1211 ( 1968 ) ; Naugatuck , supra ;

Monroeville , supra ; Grace Broadcasters, Inc. (Grace ), 6 FCC 2d 533 ,

9 RR 2d 459 ( 1967) : Du Page County Broadcasting, Inc. ( Du Page)5

FCC 2d 557, 8 RR 2d 930 ( 1966 ); KEZY Radio, Inc. 3 FCC 2d 407,

7 RR 2d 294 ( 1966 ) ; Clay Broadcasters, Inc., 4 FCC 2d 932, 8 RR 2d

687 ( 1966 ) ; and Jupiter Associates, Inc.,12 FCC 2d 217, 12 ÅR 2d 889

( 1968 ). As to the WTOW proceeding, the applicant there ( Towson,

Md .) requested only a change in its directional pattern which would

result in its 5 mv/m contour coverage of Baltimore ( central city) being

increased from 20 percent to about 45 percent. The Commissionnoted,

among other things, that WTOW was an existing station and that its

proposal neither involved an increase in power nor a move; that by a

reorientation of the radiation pattern , those portions of Baltimore

County not then served by WTÓW , would be served ; that, additional

coverage of the city of Baltimore was incidental to the coverage of the

county; and that a 25 mv/m coverage of the business district of Towson

would be obtained with the proposed operation, while such coverage

was not obtained under the existing operation , and that, thus, com
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pliance with the coverage requirements of section 73.188 of the rules

would be achieved . Here, in contrast, Northern Indiana's 5 mv / m

contour would encompass the entire city of South Bend, Northern In

diana is not proposinga modification of an existing operation involving

a minor change,and ,as noted above, no showing has been made that the

power and directional pattern proposed is required in order to provide

service to Mishawaka in accordance with the requirements of the rules.

These are substantial distinctions, and the Board observes no analogy

between WTOW's proposal and Northern Indiana's .

16. The Naugatuck proceeding is readily distinguishable. There, the

Board specifically found that the applicant had met its “ burden with

respect to the issues framed ” ; and that “ the evidence adduced on the

remand issues indubitably demonstrates that WOWW operating as

proposed ‘ is designed to provide a realistic local transmission service

for [Naugatuck ]'.” Here, the Board has been unable to make such

findings, and accordingly, Naugatuck is not a precedent for a grant.

Likewise, the Board finds no parallel between Northern Indiana's

proposal and those in Du Page,supra. In Du Page, both proposals: 5

mv / m contours penetrated the central city to a limited extent; one

applicant proposed an operation with minimum power and a direc

tional operation with the thrust of its signal directed away from the

central city; the other proposed a directional operation with low power

with its radiation not directed toward the central city and its 5 mv/m

coverage of the central city included only an airport. In Grace above,

the Commission considered a petition for waiver of hearing and

stated that because of the unusual fact situation , it would be inappro

priate to apply the Policy Statement presumption of intent there.
The facts concerned the use of a site which was particularly desirable

forthe applicant, the site was owned by a religiousorganization closely

affiliated with the applicant and it was available at no cost to the

applicant, the employees of the religious organization lived on or near

the premises and would make up the staff of the station ; the applicant

indicated by its program proposals ( a specialized religious program

ing format) that it was not seeking to serve the central city, and the

applicant was a nonprofit corporation, and proceeds from the opera

tion would be turned over to the religious organization. The Board can

find no special fact situation here similar to the foregoing which could

be used as a precedent for a grant.

17. KEZY, supra, is also not in point here. There, an existing station

requested an increase in power which would result in an increase in

penetration of the 5 -my/m contour of the central city from 4.9 to 11.1

percent. There the Commission found, based upon the data submitted,

that the applicant had made a showing sufficient to overcome the

presumption that the proposed increase in power was requested to

serve the central city . In Clay Broadcasters, Inc. , supra , an applicant

proposed a 500 -watt nondirectional operation. The proposed 5 -mv / m

contour would have encompassed a substantial portion of the central

city , but the Commission found, among other things, that the 500 -watt

power appeared reasonable in light of applicant's desire to furnish

adequate service throughout the county in which the station would be

located ; that the relatively low power together with the nondirectional
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radiation pattern tended to rebut the inference that the applicant's

real goal was to serve the larger community ; and that the applicant's

proposed antenna location was not placed to the south of its city where

it would be closest to the central city, but to the southeast thereof where

county coverage would be maximized. Again , the Board finds no

parallel of the proposal here with Clay Broadcasters, Inc. In Jupiter

Associates, Inc., supra, the Board found that the applicant Radio

Elizabeth, Inc., had “ rebutted the presumption that itis an applicant

for some larger city, and haddemonstrated, pursuant to remand issues

( a ) ( 1 ) to ( a ) ( 4 ) , that it realistically intends to , and would in fact be,

à local transmission service for Elizabeth, N.J." As to applicant

Jupiter Associates, Inc., the Board expressed its concurrence with the

Examiner's determination that Jupiter had successfully rebutted the

presumption that it was an applicant for New York City, referring

to Jersey CapeBroadcasting Corp. ( WCMC) , 2 FCC 2d 942, 7 RR 2d

510 ( 1966 ) . The Board finds no parallel between Northern Indiana's

proposal and the ones in Jupiter. The successful applicant there pro

posed a low power 500-watt nondirectional operation, and the Board

found, among other things , “ that from an engineering standpoint,

Radio's proposalisconsistent with its expressed intention to provide
Elizabeth with its first transmission service.” Such a finding cannot

be made here with the substantial proposed coverage of South Bend.

In addition, the Board found the applicant had met its burden under

the issues. The final case relied upon by Northern Indiana is Southing

ton Broadcasters,' 12 FCC 2d 440, 12 RR 2d 1036 ( 1968) , an Ex

aminer's Initial Decision which became effective without further

action. Therefore it is not one to be used as a precedent.

18. A review of the foregoing cases does not reveal that the Board

has imposed a greater burden of proof upon Northern Indiana than

was placed uponthe applicants in those cases. Each case is distinguish

able from Northern Indiana's ; the principal distinctions between

Northern Indiana's and those applications which were granted without

a hearing, or specification of the Suburban Policy Statement issues are

either that the applicant's proposed insubstantial coverage of the

central city with its 5 -mv/m contour, or that the power and / or site

proposed did not raise the same substantial presumption as is raised

here. In those cases when the Suburban Policy issues were specified in

adjudicatory hearings, the presumption was resolved on the basis of

evidence adduced at the hearing; some were granted and others have

been denied . Moreover, the evidence on which the Board relied in

resolving issues ( a ) ( 1 ) and ( a ) ( 3 ) is the evidence adduced by North

ern Indiana ; Northern Indiana does not controvert the Board's con

clusions drawn from those findings; it wants an opportunity to present

additional evidence. There are no allegations that the evidence it wishes

to present is newly discovered evidence, or that such evidence would

establish that Mishawaka does, in fact, have separate and distinct

needs. It is not a matter of more evidence per se, but ratherevidence

of a different type, directed toward a favorable resolution of the issues.

* Northern Indiana cited the case as Southampton Broadcasters, but, based upon its

reference citation, it appearsto be SouthingtonBroadcasters.

SeePublic Notice G , FCC 61-25mimeo 98192[20 RR 1141 ) , released Jan. 6, 1961 ,

finalization of initialdecisions.
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now.

This, Northern Indiana did not offer at the hearing, nor does it do so

19. Northern Indiana asserts thatthe ratios of populations between

the central cities and the applicants' communities in other cases in

volving the 307 ( b ) Suburban Policy Statement were higher than the

ratio between South Bend and Mishawaka; and that the population of
Mishawaka is larger than those other suburban communities except

those involved in KEZY, supra, and Jupiter Associates, supra . How

ever, it does not indicate how these facts are tobe weighed here, or what

significancethey may have in the determinations required to be made.

A review of the cases cited fails to show that such ratios or the size

of communities were a controlling factor in the resolution of the pre

sumption raised under the Policy Statement criteria. Only the ratio has

been used in terms of raising the presumption, i.e. , when the central

city has a population of 50,000 and its population is twice as great as

the suburban community.

20. Finally , Northern Indiana states that the Board's Decision

contains numerous erroneous findings and statements, contending,

among other things, that the findingsare either irrelevant, inaccurate,

incorrect, or incomplete. Generally , Northern Indiana's disagreement

pertains to matters involving judgment or the weight to be accorded

evidence. The Board has reviewed its Decision in light of the allega

tions made and does not find any significant corrections or modifica

tions of the Decision to be necessary .The first statement in paragraph

1 of the Decision to which exception is taken involves a factual state

ment concerning the denial of an earlier filed application. However,

since the sentence is not essential to the Decision , and in order to avoid

any possible prejudice, as claimed, the sentence and its footnote will

be deleted. The second allegation of error in paragraph 1 of the

Decision, concerning reasons expressed for the remand of the proceed

ing, is deminimus and the Board finds no reasons to modify the state

ment. The reasons for the remand are fully set forth in its remand

order (FCC 68R -407 ), cited in that paragraph. As to Northern In

diana's request to reconsider the Board's ruling on its exception 3 to

the Supplemental Initial Decision , the Boardhas reviewed that ruling

and reaffirms it . It appears that Northern Indiana misconstrues the

ruling. The finding requested in its exception, is based upon measure

ments made upon WSBT in 1962 along one radial only. The 1962

measurements were rejected for the reasons stated in the ruling in

preference to the more complete measurements made in December

1964, measurements which established WSBT's nighttime interfer

ence - free contour, and which showed that WSBT serves Northern

Indiana's alleged white area . The finding requested as to " grey area"

population was also based upon the 1962 measurements, and was re

jected for the reasons stated in the ruling. As to the next allegation of

error, the nighttime service of WNDU is adequately set forth and

considered in the Decision, see paragraphs 5 and 40, andfootnote 15.

The findings of the program service of stations WSBT, WNDU , and

WJVA , rendered to Mishawaka , and adduced pursuant to issue ( a )

( 2 ) have been reviewed on the basis of Northern Indiana's conten

tions concerning their inadequacies . However, the Board finds no rea
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son to disturb such findings because they adequately reflect the record ,

and the additional findings sought by Northern Indiana are not of

decisional significance. In this connection , it is also to be noted that

the Board's findings are in no way controverted by Northern Indiana.

As noted in the Decision , the Board found that Northern Indiana had

not carried its burden under issues ( a ) ( 1 ) and ( a ) ( 3 ) . The remaining

allegations made concerningthe errors of the Decision have been

reviewed and the Board reaffirms those findings, having determined

thatthey adequately reflect the matters of record or the considerations
involved .

21. From the foregoing, it is apparent that Northern Indiana has

not raised any facts which wouldwarrant the Review Board's recon

sideration of its Decision except to the extent hereinafter ordered, or

ordering a rehearing in this case.

22. Accordingly , It is ordered , That the last sentence of paragraph

2 of the Decision 18 replaced with the following sentence :

Except as modified and supplemented herein, and in the rulings on ex

ceptions contained in the attached Appendices, the Examiner's findings and

conclusions on the engineering issues of his Initial Decisions are adopted .

and

23. It is furtherordered, That the second sentence of paragraph 1

of the Decision 18 deleted ; and

24. It is further ordered, That the petition for reconsideration and

rehearing fled on July 26, 1968, by Northern Indiana Broadcasters,

Inc., 18 denied.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.
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FCC 68R - 468

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

SUNSET BROADCASTING CORP ., YAKIMA, WASH . Docket No. 16924
File No. BPCT - 3478

APPLE VALLEY BROADCASTING, INC. , YAKIMA, Docket No. 16925

WASH . File No. BPCT - 3648

NORTHWEST TELEVISION & BROADCASTING Co. Docket No. 16926

( A JOINT VENTURE ), YAKIMA, WASH . File No. BPCT - 3672

For Construction Permit for New Televi.

sion Broadcast Station

MEMORANDUM OPINION AND ORDER

(Adopted November 8, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER NELSON NOT PARTICIPATING .

BOARD MEMBER KESSLER ABSENT.

1. Cascade Broadcasting Company (Cascade ), the licensee of Sta

tion KIMA- TV , Yakima, Wash . and a party respondent, peti

tions to add full disclosure and concentrationof control issues against

Apple Valley Broadcasting, Inc. , and an issue to determine whether

the pending merger agreement serves the public interest . The case has

a somewhat complicated history to which some reference must be made

for a clear understanding of the questions raised by Cascade's petition

to enlarge

2. On November 29, 1965 , prior to designation for hearing, Cascade

filed a petition to deny Apple Valley's application, alleging, among

other things, that Apple Valley had failed to list in itsapplication

some of the broadcast activities in which Morgan Murphy had had
an interest and that the concentration of control which would result

from a grant to Apple Valley would not be in the public interest.

After amending its application to show those broadcast interests

which, it was stated, had been omitted inadvertently and without any

intention to mislead the Commission, Apple Valley opposed Cascade's

petition to deny without attempting to answer the allegations of con

centration ofcontrol.

3. When the applications were designated for hearing, the Com

mission made no reference to the incomplete disclosure of past broad

1 Cascade is also the licensee of KEPR - TV , Pasco, Wash . ;KLEW - TV, Lewiston , Idaho ;

AM station KIMA,Yakima, Wash .;andAM station KEPR, Kennewick-Richland-Pasco ,
Wash.

2 The Petition to Enlarge was filed August 9, 1968. Apple Valley filed an opposition

Aug. 30 , 1968. Northwest Television & Broadcasting filed an opposition Sept. 3 , 1968. The

Broadcast Bureau filed comments Sept. 3 , 1968 (the time for filing responsive pleadings

was extended to Sept. 3, 1968 , by the Board ) ; andCascade filed a reply Sept. 10, 1968.

3 FCC 66-913 , releasedOct. 18 ,1966 .
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cast interests by Apple Valley. Cascade's charges of concentration of

control were discussed at some length ,and it was concluded“ that there

is no basis for concern that a grant of the application would result in

a concentration of control of television broadcasting * * * ." No

issues other than the standard comparative were specified against

Apple Valley, although Commissioner Bartley, in a concurring state

ment, said that he would, among other things, include an issue as to

concentration of control against Apple Valley. Cascade was made a

party respondent with respect to the other applicants but not as to

Apple Valley. Later , in response to a petition to intervene, the hear

ingexaminer made Cascade a party as to Apple Valley, as well.*

4. Before any evidentiary hearings were held the applicants filed a

jointpetition for approvalof agreement pursuant to which the inter

est of the severalapplicants were to be merged into a corporation in

which Apple Valley's parent corporation would retain a 30 - percent

stock interest. Cascadeopposed the agreement as did the Broadcast

Bureau , and in a document released June 26, 1967, the Review Board

denied the joint request because of what appeared mightconstitute ex

cessive reimbursement to two principals of Sunset Broadcasting Corp.

A modified agreement, once again opposed by Cascade but now sup

ported by the Broadcast Bureau,wasapproved by the Board Septem

ber 7, 1967.In the June 26 opinion, the Board observed that the merger

aspects of the agreement were before it only to the extent necessary

to a determination whether the merger itself is a bona fide one

or is in fact merelya vehicle for prohibited excessive reimbursement in
consideration fordismissal of the Sunset application.” Referring to

Cascade's attack on the merger aspects of the agreement the Board

stated, in its September 7 opinion , the Commissionwill closely scru

tinize the merger agreement with all its provisions when the construc

tion permit is assigned to the merged entity or when there is a

transfer of control. At that time, the Commission will also examine the

qualifications of the ultimate licensee and determine whether the as

signment ortransfer will serve the public interest, convenience, and

necessity.” [Footnote omitted .] The Commission denied Cascade's

application for review .?

5. Cascade appealed to the U.S. Court of Appeals for the District

of Columbia, but before the appeal was argued the Commission ob

tained a remand of the proceeding so that a hearing could be ordered

on a trafficking issue. A request for such an issue in Cascade's petition

to deny had been rejectedin the first designation order. The court's

remand order of June 27, 1968, provided that the Commission might

specify " such other issues as the Commission may deem appropriate,,"

and, accordingly, in the designation order on the traffickingissues & the

Commission held that “ the parties are not precluded from seeking

enlargement of the issues in accordance with section 1.229 of the Com

* FCC 66M - 1650,released Dec. 7, 1966.

58 FCC 2d 642, 67R -262 .

9 FCC2d 902, 67R - 372.

? FCC 68-144,'released Feb. 21, 1968. Commissioners Bartley and Johnson dissented , the

former stating,among other things, that examination of the post mergerentityshould not

be postponed until the Commissionactson the assignment application ,
SFCC 68–721, released July 24, 1968. Commissioner Bartley , in a concurring statement,

urged thespecification of additional issues .

15 F.C.C. 2d
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mission's rules." ! The earlier order which denied Cascade's applica

tion for review of the Board's approval of the merger agreement was

also vacated. At this point, the petition to enlarge now under consider

ation was filed by Cascade.ío

6. The first issue requested reads as follows :

To determine whether Apple Valley has made a full disclosure in its ap

plication regarding ownership interests in broadcast stations and, if not,

whether the failure to make such disclosures adversely affects the appli

cant's qualifications to be a licensee of the Commission.

7. Referring to its petition to deny Cascade states that in the appli

cation inwhich an officer of Apple Valley attested that the statements

contained therein were true, complete , and correct, that applicant

failed to disclosethat Morgan Murphyat one time held, directly or

indirectly, controlling interests in WMFG , Hibbing, Minn.; WHLB,

Virginia, Minn .;WFBC,Duluth, Minn.;WISM (ẢM & FM ) Madi
son , Wis.; WEAQ, Eau Claire, Wis.; WIAL FM ), Eau Claire,

Wis.; and WMAM , Marinette, Wis., and had ownership inter

est in KGTV, Des Moines, Iowa. Cascade alsoasserts that Murphy

was a party to an application for new TV and FM stations in Duſuth

and a new TV station at Hibbing. Calling attention to the importance

which the Commission and courts have attached to full and accurate

disclosure by applicants , Cascade maintains that because the omitted

broadcast interests bear on the possible trafficking activities of Mur

phy, “ there is particular reason * * * for the Commission to submit

the incomplete disclosure of Apple Valley to close scrutiny * * * . "

Petitioner then notes that in first designating this case for hearing

( see par. 3, supra ) , the Commission did not dispose of this issue nor

treatof the matter in any way, an omission which Cascade asserted

in its appeal as being in violation of section 309 ( d ) ( 2 ) of the act ,

and urges that the Board correct this error by designating the issue

requested.

8. Apple Valley, Northwest Television, and the Broadcast Bureau

oppose this aspect of Cascade's petition to enlarge. In substance, they

argue (Northwest by adopting Apple Valley's arguments ) that no
basis for an issue exists because Apple Valley's amendmentanswered

the point made by Cascade in its petition to deny , and that since no

substantial issue was prescribed for resolution, either at the time of

original designation or in the remand designation, the Commission was

not required undersection 309 to issue a concise statement of its rea

sons for rejecting Cascade's request for a nondisclosure issue. Apple

Valley alsocontends that Cascade “ has failed to show any intention

to withhold pertinent information from the Commission which was

not otherwise a matter of record with it, or anything but an inadvert

ent oversight in the application processupon whichall facts are now

before theCommission." Replying, Cascade insists that under the cir

. Sec. 1.229 governs the filing of motions to enlarge, change, or delete issues .

10 On Oct.11, 1968, Hearing Examiner Chester F. Naumowicz issuedan Initial Decision ,

FCC68D -63, recommending that the granttoAppleValley be reinstated. Although the

proceeding is now beforethe Commission,the subject petition to enlarge was properlyfiled

withtheReviewBoard ,and,in ordertoimplementthe Commission's directive to expedite
this proceeding, the Board will act onthis petition ,

15 F.C.C. 2d
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cumstances of this case the nondisclosure question presented a sub

stantial issue requiring treatment by the Commission.

9. Whether or not Cascade's petition to deny on grounds of non

disclosure raised an issue of sufficient substance to require " a concise

statement of the reasons for denying the petition” is a question the

Board need not decide. Weare in a position to remove doubt on this

question simply by evaluating the allegations and responses, for we

interpret theremand from the court and the latest designation order

to be broad enough to permit such a disposition now. As heretofore

noted, Cascade pointed out in its petition to deny that Apple Valley's

application filed in 1965, did not set forth all of Morgan Murphy's

past broadcast interests; only those held by Murphy during the

previous 5years had been reported. Apple Valley amended to supply

the omitted information , and the vice president of Apple Valley who

had prepared the original application submitted a statement in which

he indicated that in preparing the application he had “ erroneously

included only past broadcast interests which were held during the

past 5 years." He pointed to the fact that in the next proceeding section

of the application the past 5 years is the period for which information

about business and financial interests is requested. He then declared

that the " omission of other broadcast interests held prior to 1960 was

completely inadvertent and not in any way intended to mislead the

Commission as to such other interests." Cascade did not respond to the

amendment and in its reply to the opposition to its petition to deny

Cascade said it did not desire to dwell on the subject in its reply and

merely reminded the Commission of the need for complete, accurate,

and candid response in an application .There was no challenge to the

reasonableness of Apple Valley's explanationnor any questioning of

veracity or motives. It was not until Cascade filed its court appeal that

motives for the nondisclosure were suggested, and they havebeen re

peated in the petition now before the Board .In its reply to the opposi

tion to its instant petition Cascade does not question the accuracy of

the statement made by Apple Valley's vice president in support of the
amendment.

10. After reviewing the matters summarized above, the Board

concludes that insufficient facts have been alleged to justify specifica

tion of the nondisclosure issue sought by Cascade. Certainly, no one

questions the importance offull disclosure in applications filed with

the Commission , but in the face of prompt amendment tocorrect the

deficiency and the accompanying explanation by Apple Valley, mere

assertionof the principle does not suffice as a basis for enlargement of

the issues. Cascade has not challenged Apple Valley's explanation

except to the extent that its suggestion that the trafficking question

supplied a motive for nondisclosure impliedly constitutes such a chal

lenge. However, the Board is unable to conclude that this suggestion

of a motive is enough to put Apple Valley's contention that the omis

sion was inadvertent in doubt in light of Apple Valley's reasonable

explanation, its sworn denial of anyintent to conceal information and

the fact that all of the omitted data was extant in official Commission

files. Suspicion and surmise, as the Board has repeatedly said , are not

sufficient grounds for issue enlargement.

15 F.C.C. 2a
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11. The second issue asked for by Cascade pertains to concentration

of control and reads :

To determine whether a grant of the instant application of Apple Valley

would result in an undue concentration of control of the media of mass

communications.

Cascade does not base its request on overlap of grade B contours but

rather on what it describes as “ effective coverage, i.e., those areas

within which a licensee exerts influence over the dissemination of news

and opinion.” Factual reliance is placed on Morgan Murphy's owner

shipinterestin communications media in California, Minnesota, Wis

consin , and Washington and upon a KXLY-TV advertising brochure

in which KXLY - TV 11 is portrayed as having the greatest coverage of

any television station in the United States and lists within its service

area parts of Washington, Idaho, Montana, Oregon, and British
Columbia. Reference is alsomade to the station's listing in Television

Factbook, 1968 edition , in which KXLY claims to serve 50 percent

or more of the television homes in substantial areas beyond its grade

B contour (based on a 1965 ARB study ) . Apple Valley's pending ap

plication for a construction permit for a television station on channel
42 at Kennewick, Wash. , is also cited , and the fact that KXLY - TV

has between 25 and 50 percent circulation in the county where channel

42 would operate is posited as further proof of concentration of con

trol by Apple Valley. Similarly, petitioner points to the fact that
KXLY -TV has over 50 percent circulation in three other counties

which allegedly are the primary counties channel 42 will serve.
12. Observing first that the Commission previously denied the re

questfor a concentration issue, Apple Valley contends in opposition

that Cascade has failed to make an adequate threshold showing for

such an issue. The relevant facts , says Apple Valley, are that it does

not, and would not after merger, own or control asingle operating

broadcast or other communications medium in Yakima, Yakima

County, or the entire grade A coverage area of the proposed station ;

it has no other operating broadcast or communications facility in

Washington except KXLY -TV, AM and FM in Spokane; there will

be no overlap of grade B contours between the Yakima and Spokane

stations which will be 50 miles apart at their closest; and there is an

abundance of competitive television and radio media in Spokane and

Yakima. According to Apple Valley, the proposed satellite station 12

in Kennewick " only represents its attempt to achieve some supportable

level of competitive equality with Cascade and the other long-estab

lished Yakima station * * * .!

13. The Broadcast Bureau opposes insertion of a concentration issue

on the ground that Cascade's allegations were fully discussed and re

jected in the order which initially designated the case for hearing and

were reaffirmed and amplified in theCommission's brief before the

court of appeals. It is also the Bureau's view that the request for

a concentration issue was again considered bythe Commission at the

time of the designation of trafficking. Therefore, based on Atlantic

1 KXLY- TV is owned by the Evening Telegraph Co. in which Murphy is a 97.49 -percent
stockholder,

12 This station is proposed as a satellite of Apple Valley's Yaklma station at issue here .

15 F.C.C. 2d
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Broadcasting Co., 5 FCC 2d 177, the Board should deny the request,
the Bureau concludes.

14. Except in details, Cascade's basis for the requested concentra

tion issue is the same as that presented in the petition to deny, and

the Commission, in rejecting this showing in the original designation

order, relied on the facts that there would be no overlap of the grade

B contours which were separated by 50 miles at their closest point and

that the communities involved were separate and distinct for the con

clusions that the two stations would not be serving substantially the

same areas and populations. The Commission also noted that there is

an abundance of competitive media in Spokane and Yakima. Since

the matter was discussed in detail in the designation order, the Board

is not in a position to consider the request further unless new elements

of substance have been brought in by Cascade in its petition to enlarge.

Atlantio Broadcasting Co., 5 FCC 2d 717.

15. The only element of substance relied on now by Cascade is the

application of Apple Valleyfora satellite station on channel 42 at

Kennewick ,Wash., which, says petitioner, will serve areas in some

of which KXLY - TV presently has circulation between 25 and 50 per

cent and in other portions of which KXLY- TV has over 50 percent

circulation. However, as noted, there will be no overlap of grade B

contours between the proposal for Yakima and KXLY- TV in Spo

kane. The respective grade B contours of the Yakima proposal and

its proposed satellite at Kennewick overlap each other's grade A con

tour, but this is not significant here. Aside from the fact that satellites

are exempted from the flat prohibition against overlap specified in sec

tion 73.636 ( a ) ( 1) of the rules,12 the Board does not view Apple Val

ley's Kennewick proposal asbeing germane to the question whether

undesirable concentration will result from a grant of the Apple Valley

Yakima application .

16. Note 4 of section 73.636 ( a ) , supra, and the Commission's ex

planation for the satellite exemption 14 make it plain that in each in

stance the pertinent facts will be examined to determine whether the

overlap is against the public interest, and the factors to be considered

in such an evaluation are specified. However, in the Kennewick case

the Board is not in a position to make the factual evaluation. That ap

plication is not in hearing status and will not be until the Commission

has made the necessary examination and decided that it should be.

The Board does not have delegated authority to do this. Moreover,

there is notnow in existence a commonly owned or controlled station

for the satellite to overlap and, until Apple Valley is finally authorized

to operate in Yakima, the Kennewick proposal is virtually in the

positionof being a contingent application. While a grant of the satel

lite application cannot be awarded until the Yakima proposal is made

final, the occurrence of the latter event, which is still undecided, would

not assure approval of the satellite . Therefore, it would be better to

13 See note 4 to sec . 73.636 of the rules which generally exempts satellite television

stations from the automatic application of the overlap rule ( sec . 73.636 ( a) ( 1 ) ).

14Amendmentofsecs . 73.35 . 73.240 and 73.636 of the Commission's rules relating to

multiple ownership, etc., FCC 64-445,29 F.R. 7535, 2 RR 20 1588( 1964) andreconsidera

tion thereof, FCC 64-904, 29 F.R.13896, 3 RR 28 1554 ( 1965 ), the latter, at 3 RR 2d 1562

being particularly in point.
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follow that line of cases, exemplified by Haywood F. Spinks, FCC

63R -229, 25 RR 441 ( 1963) , which hold that in situationswhere aspects

of multiple ownership are involved , questions raised by a second

application involving the same applicant are better left to be acted

upon at the time the Commission has that application before it for

action.

17. Aside from the foregoing Cascade still relies to a large extent

on a KXLY -TV advertising brochure which was before the Commis

sion at the time of designation as a part of the petition to deny,but

this does not change the undisputed fact the service areas of Murphy's

commonly owned stations are separated by more than 50 miles and

that Spokane and Yakima areapproximately 175 miles apart. While

petitioner describes AppleValleyas a “powerful broadcasting mono

ſith ," the facts revealto the contrary that there are numerous com

peting stations; 15 in Spokane and eight in Yakima. Commission

records further reveal that there are in operation in the State of

Washington 15 commercial and six educational television stations,

as well as 95 AM and 45 FM stations, none of which are controlled

by Murphy:

18. Petitioner is correct in pointing out that concentration of control

can exist without there being overlap of the grade B contours of

commonly owned or controlled stations. Section 73.636 ( a ) ( 2 ) of the

rules provides, in part, that in deciding this question, “ consideration

will be given to the facts of each case with particular reference to

such factors as the size , extent, and location of area served , the number

of people served, and the extent of other competitive service to the

areas in question .” These aspects of the concentration issue were

plainly disposed of by the Commission in the designation order.

Moreover, the Board does not view the designation order as leaving

unanswered the contention , made by Cascade in its petition to deny,

that account must be taken of the fact that signals from KXLY - TV

are received in areas which lie beyond that station's grade B contour.

The Commission has not recognized reception of signals beyond a

station's grade B contour. ( Indeed, when problems of coverage under

section 73.636 arise, the field intensity contours are to be used. Section

73.683 ( b ) ( 2 ) . ) To the contrary, the Commission has said that grade B

service is the minimum acceptable television service, Triangle Pub

lications, Inc., 3 RR 2d 37 at 88, 37 FCC 307 ( 1964 ) . In Triangle,

the Commission indicated some of the problems which arise in the

use of ARB reports in preference to the technical standards, and those

comments clearlyindicate the need to lay down a better basis for their

use here than XXLY's advertising brochure before they could be

considered.15

19. The third issue requested by Cascade is :

To determine whether the proposed merger will serve the public interest ,

convenience, or necessity within the meaning of section 311 of the act .

15 While the Commission utilizes ARB net weekly circulation reports for the purpose of

ranking the major television markets, it has refused to accept these figures as necessarily

coterminous with the area essential for the developmentof UHF television in major
markets . T - V Transmissions, Inc., FCC 67–1000, 11 RR2d123.
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The basis for the issue is the way in which the Board handled aspects

of Cascade's opposition to the merger agreement heretofore referred

to.

20. When the Board, in its June 26, 1967, Memorandum Opinion

(footnote 5, supra) , first considered the merger agreement, it observed,

that the merger aspects of the agreement could be considered by the

Board " only to the extent necessary to a determination whether the

merger itself is a bona fide one or is in fact merely a vehicle

for prohibited excessive reimbursement in consideration for dismissal

of theSunset application .” Later, after the agreement had been modi

fied , the Board again examined the agreement, and ruled that all

matters unrelated to the bona fides of the merger were not properly

before the Board . It went on to state, “The Commission will closely

scrutinize the merger agreement with all its provisions when the

construction permit is assigned to the merged entity or when there

is a transfer of control. At that time, the Commission will also

examine the qualifications of the ultimate licensee and determine

whether the assignment or transfer will serve the public interest,

convenience, and necessity.” This ruling was not disturbed by the

Commission on review , and it wasone ofthe points on which Cascade

sought court review . Upon remand, the Commission, in its new desig

nation order, stayed the effect on the Board's order approving the

agreement and vacated its own order which denied review of the
Board's order.

21. It is unnecessary to deal at great length with the Cascade argu

ments on this point. Essentially, Cascadecontends that the Board's

treatment of the merger, except insofar as it affects the bona fides

of the agreement, as a matter to be separately examined by the Com

mission , is wrong. This contention and its supporting arguments must

be rejected for two reasons. First, the Board's previous ruling on this

point has only been stayed, not set aside, leaving us without any

jurisdictional basis for changing it, since the time for reconsideration

has long since expired without there being a request from Cascade,

or any other party, to do so . Second, the treatment which the Board

gave to the merger aspects of the agreement was dictated by the Com

mission's ruling in Spanish International Television Company, Inc.,

FCC 65-425, 5 RR 2d 479, on which we relied in our September 7,

1967 , opinion referred to, supra. In that case, although a copy of a

joint venture agreement had been submitted with the dismissal agree

ment, the Commission stated that " the effectuation of such agreement

is not involved in this proceeding” and that “we will exercise our

judgment thereon when theapplication is filed with us seeking our

consent to the assignment of construction permit * * * to the joint

renture ***." As we said in Gross Broadcasting Company, FCC

65R -237 , 5 RR 2d 805 , the Commission'sstatement in Spanish Inter

national is applicable to this proceeding. Until such time as the Com
mission alters the position it took in that case , Cascade's arguments

will be unavailing.

15 F.C.C. 2a
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22. On the basis of the foregoing, It is ordered , That the petition

to enlarge filed August 9, 1968 , by Cascade Broadcasting Co., Is denied .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68R - 484

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

Inre Applications of

Louis VANDER PLATE, FRANKLIN , N.J., ET AL.

For ConstructionPermits

Dockets Nos. 18251

(File No. BP - 16837 ),

18252, 18253 , 18254 ,

18255, 18256 , 18257
>

MEMORANDUM OPINION AND ORDER

( Adopted November 22, 1968)

BY THE REVIEW BOARD : BOARD MEMBERS BERKEMEYER AND PINCOCK

ABSENT. BOARD MEMBER NELSON ABSTAINING .

1. Presently before the Board isa petition to enlarge issues, filed

October 8, 1968, by the Broadcast Bureau. ' By Order, FCC 68-731,

released July 22, 1968, the applications herein were designated for

hearing. The Bureau now requests that the issues in the proceeding be

enlarged to include : ( 1 ) a determination of whether or not Lake

River Broadcasting Corp. (Lake River ) has had a copy of its applica

tion available for public inspection in accordance with rule 1.594 ; and

( 2 ) to determine, in light of the foregoing , whether the Lake River

application should be dismissed or a comparative demerit assessed .?

2. In support of its allegation that Lake -River's public notice did

not direct interested personsto the correct point of reference, the

Bureau submits a letter from Mr.Robert Gold , advising the Commis

sion that on September 5, 1968, he attempted to examine the Lake

River application at the location specified in the public notice and was

told it was not there . TheBureau also alleges that the Lake-River point

of reference was changed at or near the time notice was published . In

support of this allegation the Bureau submits an affidavit, executed on

October 1 , 1968, of Laurence Tighe, president of Lake-River (which

was prepared in reference to a Bureau letter attempting to ascertain

information regarding this matter ), in which the affiant states that he

advised his counsel "approximately 2 months ago" that it would be

necessary to change thepoint of reference. The Bureau reasons that

since publication commenced on July 29, 1968 , and ended on August 6 ,

1968, the point of reference described in the notice must have been

erroneous.

Other pleadings before the Board for consideration are : ( a ) opposition, filed Oct. 21 ,
1968, by Lake-River Broadcasting Corp.; and ( b ) reply , filed Oct. 24 , 1968 , by the Broad
cast Bureau .

2 Although the Bureau's petition does not comply with the time requirement of sec. 1.229

of the Commission's rules, the Review Board will accept the petition. In view of the fact

that the basis for the petition was not known to the Bureau until after the requisite 15

days had elapsed, and the Bureau filed its petition within a short period after it learned of
the relevant facts, goodcause for thedelay has been shown .

15 F.C.C. 2d
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3. In opposition , Lake-River states that the reason why the change

in the point of reference was not in the published notice is because the

advertisement wasprepared by legal counsel in Washington, D.C., and

the Lake River principals did not advise legal counselthat the refer

ence point had been changed until after the advertisement had been

published . Lake-River argues that there has been “substantial com

pliance ” with the public reference requirements because the staff at

the published reference point was directed to send interested persons

to a location where the application was available. Lake-River empha

sizes that legal counsel advised that the giving of instructions as to

where the record could be reviewed would be substantial compliance.

Moreover, Lake-River alleges that a complete new record was sent

to the published point of reference on October 17, 1968. Lake -River

concludes by arguing that section 1.594 of the Commission's rules does

not provide a procedure to be employed when the reference point is

changed after publication .

4. In the reply the Bureau submits two affidavits of Mr. Melvin

Lieberman in which the affiant details his futile efforts to gain inspec

tion of the application both atthe office indicated in the public notice

and at the office where Lake -Riverallegedly kept the application. The
Bureau submits that these affidavits confirm the de facto nonavaila

bility of the application .

5. In view of the affidavits submitted by the Bureau, Lake River's

allegation that it has substantially complied with section 1.594 of the

Commission's rules is unpersuasive. TheBureau has madea showing

that the application wasneither available at the published reference

point,norat the office where the application was allegedly kept. More

over,Lake-River has failed to give an adequate explanation as to why

the change in reference point was not communicated to its counsel be

fore publication or, in the alternative, why a corrected notice was not

subsequently published. The reasons given byLake-Riveras to why a
corrected notice was not subsequently published ( including reliance

on the advice of counsel) do not resolve the factual questions raised

by the allegations of difficulties encountered in obtaining the applica

tion at both reference points. The argument that section 1.594 does not

provide a procedure for changing the reference point isalso unpersua

sive. The logical conclusion of Lake-River's argument is that a fortu

itously timed change could eliminate the publication requirement of
the section altogether. " Common sense and good judgment in substan

tially complying, as advocated by Lake-River, should not be permitted

to dilute the protections afforded by section 1.594 .

6. Accordingly, It is ordered, That the petition to enlarge issues,

filed October 8, 1968, by the Broadcast Bureau , Is grantedand that

issues in this proceeding Are enlarged by the addition of the following

issues :

(1 ) To determine whether Lake -River Broadcasting Co. has

had acopy of its application available for public inspection as re

quired by section 1.594 of the rules.

: The opposition appears to contradict the statements of LaurenceTighe in his affidavit

of Oct. 1,1968, in which he states that headvisedcounselthat the place ofreference

would be changed . Presumably Mr. Tighe's Information was communicated before publica

tion. However, the timing is unclear.

15 F.C.C. 20



Louis V ander Plate et al. 287

(2 ) To determine, in light of the evidence adduced under the

foregoing issue, whether the Lake -River application should be

dismissed or a comparative demerit assessed .

7. It is further ordered, That the burden of proceeding with the

introduction of evidence and burden or proof under the issues added

herein shall be upon Lake-River Broadcasting Co.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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FCC 68-1126

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of:

VIKING TELEVISION, INC. , MINNEAPOLIS, MINN. Docket No. 18381

File No. BPCT-3772

CALVARY TEMPLE EVANGELISTIC ASSOCIATION , } Docket No. 18382

MINNEAPOLIS, Minn. File No. BPCT -4091

For Construction Permit for New Tele

vision Broadcast Station

ORDER

( Adopted November 20, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE CONCURRING IN

THE RESULT ; COMMISSIONER WADSWORTH ABSENT.

1. The Commission has under consideration the captioned applica

tions, each requesting a construction permit for a new commercial

television broadcast station to operate on channel 23, Minneapolis,

Minn.

2. Based on information contained in the application of Viking

Television , Inc., cash in the amount of $389,292 will be needed to con

struct and operate the proposed station for 1 year. To meet thecash

requirement, the applicant claims the availability of a $ 200,000 bank

loan, $ 300,000 in stock subscriptions, and cash and prepaid expenses

of $ 14,242. Thebank loan is to be secured by pledges ofnamed stocks

by certain members of the applicant, who have agreed to pledge their

stock for this purpose. However, stock subscribers Harold W. Bangert

and Barbara D. Marmet have used some of the same common stock

that is pledged to secure the loan to establish their financial ability to

meet their commitments to purchase stock in the applicant. It may

well be that these stock subscribers have enough of the named stocks

to meet both commitments, but we cannot make such a determination

on the basis of the information before us. Accordingly, appropriate

issues will be specified. In addition , stock subscriber Morton H. Henkin

has not demonstrated the availability of sufficient current and liquid

assets in excess of current liabilities, as defined by paragraph 4 ( d ) ,

section III , FCC Form 301 , to enable him to meethis commitment to

the applicant, and an issue will be specified in this regard. The avail

ability of the cash and the disbursement of the prepaid expenses to

be applied against construction costs have been established .

3. Based on information contained in the application of Calvary

1 Consisting of down payment on equipment ( $ 125,000 ) , payments and interest on equip

ment ( $ 47,292 ), equipment not covered by deferred credit ( $7,880 ), first-year operating

costs ( $ 202,000 ), and miscellaneousexpenses ( $ 15,000 ) .

15 F.C.C. 2d
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Temple Evangelistic Association, at least $450,869 will be needed for

the construction and first- year operation of the proposed station. To

meet thecash requirement, the applicant hasestablished the avail

ability of loans of $36,400 and $ 220,000 from Midwest Federal Sav

ings, and a $ 100,000 loan from Mr. Marvin J. Nelson. The applicant

has also established the availability of a$ 100,000 loan from the Mid

land National Bank of Minneapolis. However, this loan does not

specify the terms of repayment and doesnot, therefore, meet the re

quirements of paragraph 4 ( h ) , section III, FCC form 301. An issue

will be specified to ascertain these terms. The cash -needed figure must,

of course, be increased to the extend that the terms of repayment re

quire first-year payments of principal and/or interest. The applicant

has therefore established the availability of $ 456,400 to meet a com

mitment of at least $ 450,869. It would appear, however, that the appli

cant would be short funds ifonly minimal payments are required dur

ing the first year on the Midland National Bank loan. Although the

applicant states that it will rely on revenues for any shortages, it has

not submitted any firm commitments that would establish that such

revenues will , in fact, be available. We will therefore specify an

appropriate issue.

4. Calvary Temple Evangelistic Association, in section IV, sup

plement of its application, states that in conducting its survey of com

munity leaders

* the individual was apprised of the association's general

plan to establish a broadcast station for the essential purpose of

providing an outlet for local expression in all areas of community

life. Suggestions were also solicited. In every instance, the indi

vidual indicated wholehearted support of the proposal and con

firmed the continuing need for such a facility. The suggestions re

ceived were of a general nature, to the effect that such a station

should strive to provide an outlet for as many areas of community

life as possible and that our proposal appeared to meet such a need .

As we stated in our public notice ofAugust 22, 1968, concerning ascer

tainment of community needs by broadcast applicants, the consulta

tions with community leaders should elicit constructive informa

tion concerning community needs, and not mere approval of existing

or preplanned programing.” In reviewing the letters submitted as

“ suggestions” from community leaders, it appears that the applicant's
statements to community leaders concerning its general programing

plans had the restrictive effect we sought to avoid by thepublication

of the quoted statement from the public notice. All but one of the let

ters appear to be endorsements of the general plans set forth by the

applicant. The application does contain an occasional suggestion, but

these are too few and too general to be meaningful. We havetherefore

specified a Suburban issue. We note, in this connection, that long -time

- Consisting of down payment on equipment ( $ 128,000 ), first -year payments and interest

on equipment ( $27,840 ) , equipment not covered by deferred credit ( $715 ), principal and

interest payments on loans ( $41,404 ), first-year operating expenses ( $198,000 ) and

miscellaneous expenses($ 55,000) . Although the applicant lists its first-year cost of opera

tion at $ 215,948, this figure includes $ 17,948 interest payments on bank loans, which we

have listed separately.

*For example, assuming no payments on principal and a 7 -percent yearly interest rate

payable within the first year, the $7,000 additional cash needed would create a shortage

of $1,469.
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association with the area to be served does not establish, without

more, that an applicant is familiar with the programing needs and

interestsofthe community , Andy Valley Broadcasting System , Inc.,

12 FCC 2d 3,12 RR2d 691 ( 1968 ) .

5. Exceptas indicated below, each of the applicants is qualified to

construct, own, and operate the proposed new television broadcast

station. The applications are, however, mutually exclusive in that

operation by both applicants as proposed would result in mutually
destructive interference. The Commission is therefore unable to make

the statutory finding that a grant of the applications would serve

the public interest, convenience, and necessity. Therefore, the applica

tions must be designated for hearing in a consolidated proceeding on

the issues set forth below .

6. Accordingly, It is ordered , That, pursuant of section 309 (e ) of

the Communications Act of 1934 , as amended, the applications of

Viking Television, Inc. (BPCT- 3772 ) and Calvary Temple Evange

listic Association (BPCT -4091) Are designated for hearing in a con

solidated proceeding at a time and place to be specified in a subsequent

order, upon the following issues :

( 1 ) To determine with respect to the application of Viking Televi .
sion, Inc.

(a ) Whether Harold W. Bangert, Morton H. Henkin, and

Barbara D. Marmet have sufficient current and liquid assets in

excess of current liabilities to enable them to meet their stock

subscription commitments to the applicant .

( 6 ) Whether Barbara D. Marmet and Harold W. Bangert, in

addition to those assets required in issue ( a) , have the necessary

common stock available to be pledged to secure the $ 200,000 bank

loan from the First National Bank of Minneapolis .

( c) Whether, in view of the evidence adduced under issue ( ) ,

the $ 200,000 bank loan from the First National Bank of Minne

apolis will be available to the applicant.

( d) Whether , in view of thepreceding issues, the applicant is

financially qualified.

( 2 ) To determine with respect to the application of Calvary Tem

ple Evangelistic Association

( a ) The terms of repayment on the $ 100,000 loan from the

Midland National Bank ofMinneapolis.

( 6 ) In view of the evidence adduced under issue (a ) , the ex

tent, if any, to which the applicant's cash requirements will be

increased .

( c ) Whether, in view of the evidence adduced under issues (a )

and ( 6 ) , the applicant has available sufficient funds to meet its

cash requirements, and if not, whether the applicant will have

available sufficient revenues to supplement available funds.

( d) Whether, in view of the evidence adduced under the pre

ceding issues,the applicant is financially qualified.

( e ) The efforts made by the applicant to ascertain the com

munity needs and interest of the area to be served and the means

by which the applicant proposes to meet those needs and interests.

15 F.C.C. 2d
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( 3 ) To determine which of the proposals would better serve the

public interest.

(4) To determine, in light of the evidence adduced pursuant to the

above issues, which , if either, of the applications should be granted.

7. It is further ordered, That the applicants, to avail themselves of

the opportunity to be heard, pursuantto section 1.221 ( c ) of the Com

mission's rules, in person or by attorney , shall , within 20 days of the

mailing of this order, file withthe Commission, in triplicate, a written

appearancestating an intention to appear on the date fixed for the

hearingand present evidence on the issues specifiedin this order.

8. It is further ordered, That the applicants shall , pursuant to sec

tion 311 ( a) (2 ) of the Communications Act of 1934, as amended, and

section 1.594 of the Commission's rules, file notice of the hearing

within the time and in themanner prescribed in such rules, and shall

advise theCommission of the publication of such notice as required by
section 1.594 (g ) of the rules.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary,

15 F.C.C. 2d
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FCC 68-1108

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of
PAUL L. CASHION AND J. B. Wilson, JR. , Docket No. 16311

D.B.A. Wilkes COUNTY RADIO, WILKESBORO, File No. BP -16556

N.C.

For Construction Permit

MEMORANDUM OPINION AND ORDER

( Adopted November 20, 1968 )

BY THE COMMISSION : COMMISSIONER Cox ABSTAINING FROM VOTING ;

COMMISSIONER WADSWORTH ABSENT.

1. Involved in this proceeding is the applicationof Paul L. Cashion

and J. B. Wilson, Jr., doing business as Wilkes County Radio

(County ), for a construction permit for a new class IV standard

broadcast station to operate on 1240 kc / s, utilizing 100 watts, unlim

ited time, at Wilkesboro, N.C. The application was designatedfor

hearing by order (FCC 65–1049 ) , released November 26, 1965. The

ultimate issues in hearing concerning County's application were : ( a )

areas and populations to be served ; ( b ) whether County's proposal

would provide principal city coverage as required by section 73.188 ( a )

( 1 ) of the Commission's rules, and, if not, whether circumstances ex
isted which would warrant waiver of said rule ; and ( c ) the ultimate

public interest determination .? Both the hearing examiner ( Initial

Decision, FCC 67D-27, 10 FCC 2d 627 ) and the Review Board (Re

view Board's Decision , 10 FCC 2d 622, 11 R.R. 714 ) favored a waiver

of section 73.188 ( a ) ( 1) of the Commission's rules and a grant of

County's application.

2. Before us are the following matters: (a ) a petition for leave to

amend, filed January 31 , 1968 , by County ; ( b ) a response to the peti

tion to amend, filed February 9, 1968, by Chief, Broadcast Bureau

(Bureau) ; (c ) an opposition to petition to amend and a petition

to dismiss application or to remand for further hearings, filed Feb

ruary 12, 1968,byWilkes Broadcasting Co. (Broadcasting) ; 3 ( d ) com

1 County's application was designated for comparative hearing with the then mutually

exclusive application of Fletcher R. Smith and Madge P. Smith doing business as Wilkes

boro Broadcasting Co. which was dismissed by the Review Board ( 4 FCC 20 164 , 8 R.R. 20

141 , review denied FCC 66-728, Aug. 19, 1966 ) .

? In our designation order we imposed a heavy burden upon the applicant to show that

a grant of the application wouldserve the public interest in view of the Commission policy

to discourage applications for100 watt operation . The Report and Order which thereafter

raised the minimum power for a class IV stationfrom 100 watts to250 watts exempted

pending applications ( FCC 66-506 , 7 R.R. 2d 1670 , 1673 released June 3. 1966 ) .

3 Shortly after designation, Wilkes Broadcasting Co., licensee of stations WKBC and

WKBC-FM , North Wilkesboro ,N.C. , was madeaparty to theproceeding (FCC 66M - 75,
released Jan. 12, 1966 ) .
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ments on Broadcasting's opposition and its petition to dismiss applica

tion or to remand for further hearings, filed April 3, 1968, by the

Bureau ; ( e ) a reply, filed April 2, 1968, by County ; (f ) a petition for

leave to submit a substitute amendment and to withdraw its previously

tendered amendment, filed April 2, 1968, by County; ( 9 ) a response to

the petition for leave to submita substitute amendment, filed April 12 ,

1968, by the Bureau ; (h ) a reply to County's and the Bureau's opposi

tions to the petition fordismissaland an opposition to County's further

attempt to amend, filed April 22 , 1968, by Broadcasting ; ( i ) a reply,

filed April 29, 1968, by County ; (i) a supplement to the petition for

leave to amend filed April 29, 1968,by County ; ( k ) an opposition to

supplement filed May 8, 1968, by the Bureau ; and ( 1) a reply , filed

May 13, 1968, by County. Also before us are : ( a ) an application for

review , filed December 15 , 1967, by Broadcasting; (b ) an opposition ,

filed January 12, 1968, by County; ( c ) an opposition, filed January 12,

1968 , by the Bureau ; and ( d) a reply filed January 24, 1968, by
Broadcasting

3. We have reviewed the pleadings enumerated above and believe

that a detailed summation of those pleadings would serve no useful

purpose. The substance of those pleadings are: ( a ) a request by County,

after release of decisions by both the hearing examiner and the Review

Board, for leave to amend its application to specify a transmitter site

location other than that originally proposed ; ( b ) a petition to dismiss

County's application for lack of a suitable transmitter site location,

filed by Broadcasting; ( c ) a petition to remand for further hearings

alleging misconduct against County, filed by Broadcasting; and ( d ) an

application for Commission review of the Review Board's decision

affirming the hearing examiner's recommendation to grant County's

application.

4. County's request to amend its application to substitute a different

transmitter site will be denied . This case has gone through hearing and

decisions favorable to County have been issued both by the hearing

examiner and by the Review Board . The determination to waive the

principal city coverage requirements of section 73.188 ( a ) ( 1 ) of the

rules was based in large part upon the predicted coverage from the

site specified in the application. Only upon a showing of exceptionally

meritorious circumstances would we authorize at this late stage of the

proceeding the amendment requested by County and no such showing

has been made. Throughout the proceeding, and even in the pleadings

now before us, County has maintained that the site proposed in the

application is available for its use and County has presented no suffi
cient justification for abandoning that site. On the contrary, the engi

neering statement submitted in support of its petition discloses an addi

tional reason for denying the amendment since operation from the

alternative transmitter site would result in less service nighttime to the

principal city, Wilkesboro. Thetransmitter site proposed in the amend

inent is 600 feet farther from the center of the city than that set forth

in the application , with the result that approximately 15.4 percent

of the population of Wilkesboro, instead of the 4 percent under its

original proposal, would be outside the nighttime interference - free

15 F.C.C. 2a
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contour of County's proposed operation . From all of the foregoing, we

conclude that the public interest would not be served by agrant of

County's petition or by the acceptance of its amended application.

5. With respect to the requests of Broadcasting that County's appli
cation be dismissed for lack of a transmitter site or be remanded for

further hearing on issues of misconduct by County, they are lacking in

substantive merit. No new substantial or material facts have been

alleged by Broadcasting to indicate that County has lost its original

transmitter site and we do not believe that abandonment can be implied

so as to justify a summary dismissal merely because County has selected

an alternative site. Broadcasting's charges of misconduct against

County are unsupported and, at most, they merely represent a reargu

ment and a reiteration of prior allegations which both the examiner

and the Review Board have consistently rejected . Cf. WWIZ , Inc., 37

FCC 685, 3 R.R. 2d 316 ( 1964 ). Furthermore,we are not persuaded that

misconduct may be implied simply because an applicant deemed it

necessary because of practical considerations to propose several trans

mitter sites. Cf. Cabrillo Broadcasting Company, FCC 62 R - 133, 24

R.R. 608, 615 ( 1962 ) .

6. The application for review filed by Broadcasting presents no

question of law , fact,or policy which merits Commissionconsideration .

7. Accordingly, It is ordered, That :

1. The petitions filed by Paul L. Cashion and J. B. Wilson , Jr.,

doing business as Wilkes County Radio on January 31 , 1968 , for

leave to amend and on April 2, 1968, for leave to submit a sub

stitute amendment and to withdraw the previously endered

amendment are :

( a ) Granted to the extent that County's tendered amend

ment ofJanuary 31, 1968 , 1s dismissed ; and

( 6 ) Denied in all other respects.

2. The petition filed by Wilkes Broadcasting Co. on Febru

ary 12 , 1968, to dismiss application or to remand for further
hearing 18 denied.

3.The application for review filed by Wilkes Broadcasting Co.

on December 15, 1967, Is denied.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

* In its opposition , Broadcasting contends that 21.2 percent of the population would be

outside that contour. Irrespective of which figure is correct, a substantial question is

presented as to whether a public interest determination concerning the application for

waiver of sec. 73.188 ( a ) ( 1 ) could be made without further hearing.
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FCC 68R-487

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

WMID, INC., PLEASANTVILLE, N.J.

For Construction Permit

Docket No. 18005

File No. BPII-5958

MEMORANDUM OPINION AND ORDER

(Adopted November 25 , 1968)

BY THE REVIEW BOARD .

1. The Review Board has before it an appeal from examiner's

ruling, filed October 21 , 1968, by WMID, Inc. (WMID ), seeking re

versal of the hearing examiner's denial of a petition for leave to

amend the WMID application. The proffered amendment consists

of a change in channel specification ( see note 3 , infra ), a proposed

program change, information relating to a survey of the program needs

of the community, and information clarifying certain aspects of the

staffing of the proposed station ,

2. The proceeding involves WMID's application for a new FM

broadcast facility at Pleasantville, N.J. , which was designatedfor

hearing with the mutually exclusive application of Atlantic City

Broadcasting Co. Under the Commission's designation order ( 33

F.R. 3243, published February 21 , 1968 ) the only specified issue relat

ing toWMID was the general comparative issue. Thereafter, the Re

view Board, by Memorandum Opinion and Order ( 13 FCC 20 412,

13 R.R. 2d 505 ( 1968 ) ) , specified a Suburban issue against the appli

cants ; this order stated that, because of the " unusual circumstances"

of the proceeding and because the added issue is of a disqualifying

nature, the parties should be afforded an opportunity to amend to

make the requisite showing. WMID's responsive amendment, filed

July 29, 1968, was accepted on August 5, 1968 (the August 5 amend

ment ) by the hearing examiner . The Broadcast Bureau petitioned

for reconsideration of the acceptance of the August 5 amendment, as

serting that the amendment made extensive changes in programing

which raised certain other issues, i.e. , staffing and financial qualifica

tions, but that the Bureau would not object to a new amendment mak

ing appropriate changes necessitated bythe change in programing. In

response, WMID agreed to withdraw its July 29, 1968, amendment,

1 The followingrelated pleadings are also before the Board : Broadcast Bureau com

ments, filed Oct. 28. 1968 ; and reply, filed Nov. 4, 1968 , by WMID .

* The Atlantic City Broadcasting Co. application was subsequently dismissed with

prejudice by Review Board order ( FCC 68R -401, released Sept. 30, 1968 ) .

Thereafter ,the Commission,byorder (33FR 11294, published Aug.8, 1968 ), substi

tuted channel 257A at Pleasantville for the previously assigned channel 285A ; since

WMID's application specified channel 285A , it was invited toamendtospecify the newly
assigned channel.

15 F.C.C. 2d
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and, on condition that its original amendment would not thereby be

lost , resubmit a new amendment covering the issues raised in the

Bureau's petition for reconsideration. The hearing examiner's denial

of the Bureau's petition for reconsideration (FCC 68M - 1276, re

leased September 12, 1968 ) appears to have rendered the Bureau's pro

posal andWMID's acceptance moot. WMID filed the subject petition

for leave to amend on September 13, 1968. The hearing examiner, by

order ( FCC 68M–1385, released October 9, 1968 ) denied the petition

and the appeal now under consideration ensued.

3. In support of its appeal, petitioner asserts that after completion

of its direct case , it learned that a network program originally in

cluded in its proposal had been discontinued , requiring a revision of

its program proposal. Petitioner claims that it thereupon caused a

new survey, not merely confined to the deleted program but covering

the broad spectrum of program needs of its community, to be taken on

August 21 and 28, 1968; that these surveys “ fortify its earlier eval

uation of program needs; and that the surveys are proffered as a part

of the amendment. Petitioner asserts that denial of the amendment

places it in a dilemma not of its own making : on the one hand , the

Commission has, according to petitioner,enunciated an "ever more

strict ” interpretation of the information called forby form 301,section

IV-A ( citing Minshall Broadcasting Company, Inc., 11 FCC 2d 796,

12 R.R. 2d 502 ( 1968 ) , and the Public Notice Relating to Ascertainment

of Community Needs by Broadcast Applicants, 33 F.R. 12113, pub

lished August 27, 1968 ) ; on the other, petitioner claims, it is neither

given relief from this putative redefinition of the Suburban standards

nor is it, by way of the instant amendment , permitted to meet such

standard. Petitioner argues that a grant of the amendment would

neither prejudice any other party nor result in a comparative advant

age to petitioner, because it is the sole applicant in the proceeding.

Citing Brown Broadcasting Co., Inc., 12 FCC 2d 189 , 12 R.R. 2d 826

( 1968 ), petitioner contends that precedent supports its contention that

the amendment should be allowed where, as here, the issue involved is

of a disqualifying nature. Petitioner concludes that, for these reasons,

the hearing examiner's ruling should be reversed .

4. The Broadcast Bureau urges that the appeal be summarily dis

missed as untimely filed and not fundamental to the entire case or

that the examiner's ruling be affirmed as correct . The Bureau contends

that, under rule 1.301 ( b ) , the appeal should have been filed within

" 5 business days " after the ruling, but was, in fact, filed 8 days there

after. The Bureau cites the footnote to rule 1.301 which states that un

less the complained-of ruling is fundamental, appeals should be

deferred and raised as exceptions to the initial decision ; it argues that

the substitution of programing necessitated by network cancellation

is not fundamental and the appeal should therefore be deferred . The

Bureau further asserts that any right to amend given petitioner under

our prior order was exhausted by the August 5 amendment and that

4 Petitioner also notes that because of the denial of the amendment, it is unable to

change its channel specification from 285A to the newly assigned 257A .

$ The Bureau concedes, in passing, that good cause for the substitution of channel 257.1

for channel 285A is shown, and that, to this extent , the amendment should be allowed .
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independent good cause for the instant amendment must therefore be

shown . It argues that Minshall, supra, and the Public Notice, supra , do

not change but merely clarify the existing law ; that good cause for

the amendment is thus not shown; and that a grant of the amendment

would “ subvert” the orderly Commission processes. In reply , petitioner

contends that the Bureau has improperly computed the time for filing

under rule 1.301 (b ) and that deferral of its complaint with regard

to the ruling until after the initial decision would only serve to pro

tract the proceeding. It argues that the reason for the amendment, i.e.,

the program cancellation , does not determine whether good cause for

the amendment exists, and urges reversal of examiner's ruling.

5. As to the threshold questions raised by the Bureau , we agree with

the Bureau that the appeal is untimely. In computing the timefor

filing, petitioner has included 3 days for mailing under rule 1.4 (g) .

However, rule 1.4 (g ) only applies to the filing ofresponsive pleadings,

and does not apply to appeals filed pursuant to section 1.301 of the

rules. We note, however,that the delay is slight, that no prejudice to

any party has been alleged , and that the delay appears to have been

occasioned by a misunderstanding of the applicability of rule 1.4 ( g ) .

We therefore believe that consideration of the merits of the appeal is

appropriate. More significantly, we disagree with the Bureau's claim

that the ruling complained of is not fundamental. The Bureau's posi

tion rests upon a very narrow characterization of the amendment as

involving merely a program substitution ; yet , elsewhere in its plead

ings, the Bureau recognizes that the amendment involves an "entirely

new" survey of program needs. This survey, which goes to a disquali

fying issue, may well be outcome-determinative and the ruling, deny

ing the amendment, thus is clearly fundamental. Moreover , the foot

note to rule 1.301 was manifestly not intended to raise an immutable

principle that examiners' rulings should only be attacked as excep

tions ; rather, it and the rule itself were designed to order the Com

mission's business in as efficient manner as possible. Where, as here,

the proceeding involves a single applicant, the issue is a disqualifying

one, and the ruling and complaint thereof go to the completeness of

the record, the Board is of the view that the complaintmay properly

be heard before exceptions to the initial decision are filed.

6. This brings us to the critical question on the appeal: has good

cause for the amendment been shown. In this connection, we need not

and do not decide whether Minshall, supra, and the Public Votice ,

supra , change or merely clarify existing standards regarding the re
quirements of form 301, section IV - A ; neither have we considered

whether the proffered amendment satisfies these standards. While we

agree with the Broadcast Bureau that good cause cannot be founded

on our prior order authorizing an amendment, in view of the previ

ously accepted August 5 amendment, we think that independent good

cause for the instant amendment exists . We recognize that the Broad

cast Bureau, in its petition for reconsideration of the August 5 amend

ment, suggested the submission of an amplification of that amend

ment and that the instant submission is partially in response to such

suggestion. In addition, we note that acceptance of the amendment

will not prejudice any party to the proceeding and, since the pro

15 F.C.C. 2a
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ceeding now involves a single applicant, no comparative advantage

to the applicant will result. Nor is there anyindication that acceptance

of the amendment will necessitate the addition of new parties or

issues, or delay or disrupt the hearing in any substantial way. In

view of the circumstances, and the fact that we have in the past ac

cepted amendments to meet disqualifying issues, Cornbelt Broadcast

ing Corporation , FCC 68R -417 FCC 2d -; Rice Capital

Broadcasting Co., 7 FCC 2d 899, 9 R.R. 2d 1057 ( 1967 ) , we conclude

that good cause for the instant amendment exists and it should be

accepted.

7. Accordingly, It is ordered, That the appeal from Examiner's

ruling, filed October 21 , 1968, by WMID, Inc., Is granted ; that the

hearing examiner's ruling (FCC 68M -1385 ) 18 vacated ; that the peti

tion for leave to amend, filed September 13, 1968, by WMID , Inc., Is

granted , and that the amendment Is accepted .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

6 Indeed, the instant amendment was intended to obviate certain questions regarding

financialqualifications and staffing raised bytheBureau , in its petition forreconsideration ,
as to theAug. 5 amendment.

7 Appellant points out that the amendment was filed prior to a hearing session at which

appellant hada witness available for the purpose of qualifying theamendment.
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FCC 68R - 489

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

ALMARDON INCORPORATED OF FLORIDA , Pom- Docket No. 18020

PANO BEACH , FLA. File No. BPH -5928

SUNRISE BROADCASTINGBROADCASTING CORP ., POMPANO Docket No. 18021

BEACH , FLA. File No. BPH -5931

DEERFIELD RADIO , INC., DEERFIELD BEACH , Docket No. 18187
FLA. File No. BPH-6178

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Adopted November 26, 1968 )

BY THE REVIEW BOARD : BOARD MEMBERS NELSON AND KESSLER NOT

PARTICIPATING .

1. This proceeding which involves mutually exclusive applications

for a new FM broadcaststation was designated for hearing by Com

mission order (FCC 68-575, released May 29, 1968 ). The designation

order specified, inter alia , a Section 307(b )'issue, and a contingent

comparative issue. Now before the Board are : ( a) a joint petition ,

filed August 30 , 1968, by the three above captioned applicants seek

ing approval of an agreement among these three parties whereby

Sunrise's application would be dismissed and it would be reimbursed

by Almardon and Deerfield for its reasonable and prudent expendi

tures in preparing and prosecuting its application ( the Sunrise

agreement); and ( ) a joint petition filed August 30, 1968, by Almar

don and Deerfield seeking approval of an agreementbetween the two

applicants whereby Deerfield's application would be dismissed,

Almardon's application would be granted, and, subject to Commis

sion approval, Almardon's construction permit would be assigned to

a new entity owned 70 percent by Almardon and 30 percent by Deer

field or its principals.? Since the pleadings specifically recite that ap

1 Almardon Incorporated of Florida, Deerfield Radio , Inc., and Sunrise Broadcasting

Corp. are respectively referred to herein as : Almardon, Deerfield, and Sunrise .

* The following related pleadings are before the Board : ( 1 ) joint supplement, filed

September 11, 1968, by Almardon and Deerfield ; (2 ) Broadcast Bureau comments, filed

Sept. 18, 1968 ;and (3 ) joint reply ,fledOct.9. 1968 ,by Almardon and Deerfield . The

joint reply sets forth certain amendments to the Deerfield agreement, and in response, the

Broadcast Bureau requested permission to file an “ Opposition to Alternative Proposal" on

Oct. 15 , 1968 ; separate replies to this opposition were filed by Almardon and Deerfield on

Oct. 24 , 1968. To the extent that the opposition and the replies thereto deal with matters

not discussed in the previous pleadings, they are accepted and have been considered by

theBoard. A " Statement on Joint Request For Approval of Agreement" was filed Oct. 21,

1968, by Ft. Lauderdale Tribune, Inc., which is not a party to this proceeding ; intervention

not having been sought or granted, this document is not properly beforethe Board , and it

therefore has not been considered ; see rule 1.223 ( d ) , 1.225. On Oct. 30, 1968, Almardon

and Deerfield Aleda motion to strike the pleadingfled by the Fort Lauderdale Tribune,

Inc.,and an opposition was fled by the Fort Lauderdale Tribune, Inc. In view of the fact

that the Boardhas not considered the unauthorized pleading , the motion to strike willbe

dismissed as moot. Of. Ouachita Valley Radio Corp., FCC 63R - 141, 25 R.R. 124.

106-516-68_1 15 F.O.C. 2d
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proval of the Sunrise agreement is not contingent upon approval of

the Deerfield agreement, the Board will consider each request

separately .

2. The Sunrise agreement provides that Sunrise will be reimbursed

in an amount not to exceed $ 2,000. The petition and affidavits sub

mitted therein substantiate the expenses for which reimbursement is

sought, set forth the exact natureof the consideration involved , and

describe the initiation and history of the negotiations. Recognizing

that approval of the agreement will facilitate a more expeditious reso

lution of the issues in the proceeding, the Broadcast Bureau inter

poses no objection to approval of the agreement. Since it therefore

appears that the parties have fully complied with rule 1.525 , and that

agrant of this request would be in the public interest, the Sunrise

agreement will be approved.

3. The Deerfield agreement poses a more difficult problem . By an

amendment to the agreement, submitted with the Almardon -Deer

field reply, the parties have provided that if publication pursuant to

rule 1.525 ( b) is ordered by the Board or the Commission, then the

agreement shall be null and void. We have in the past given effect

to such provisions, and are thus confronted with the threshold ques

tion of whether the withdrawal of the Deerfield application , as con

templated by the Deerfield agreement, will unduly impede a fair,

efficient and equitable distribution of radio service necessitating pub

lication pursuant to rule 1.525 (b ) .

4. In support of their contention that publication is not required ,

petitionersacknowledge that Deerfield's application designates Deer

field Beach, Fla , as its proposed principal city and Almardon's appli

cation specifies Pompano Beach, Fla. However, petitioners note that

the two communitiesare 2 miles apart; that , according to the 1960

census, Deerfield Beach had a populationof 9,573 and Pompano Beach

a population of 22,500 ; that the Almardon proposal would place a

signal in excess of 3.16 mv/m over both communities; and that the

population included within the1 mv / m contour of Deerfield's proposal

is 1,279,090, whereas Almardon's proposal encompasses 1,315,214. Peti

tioners assert that the communities and the area between is "completely

homogeneous" ; that Deerfield Beach presently receives service from

10 radio stations; and that Almardon , as licensee of a daytime stand

ard broadcast station in Pompano Beach, presently provides pro

gram service responsive to the needs of Deerfield Beach and will

continue to do so through itsFM proposal. Urging that the Almardon

proposal will provide the first FM broadcasting service to "both

Pompano Beach and Deerfield Beach”, petitioners insist that publi

cation pursuant to rule 1.525 (b) is thus not required. The Broadcast

Bureau, in response , takes note of Almardon's request for Suburban

Community issues contained in its petition to enlarge the issues, filed

June 24, 1968 , in which it is claimed that the Deerfield Beach pro

& On June 24 , 1968, Almardon filed a petition to enlarge issues as to Deerfield , and a

petition for modification or enlargement of issues also as to Deerfield ; by order of the

Review Board (FCC 68R-370, released Sept. 11 , 1968 ) the time within which to Ale

responsive pleadings to such petitions was extended to a date 10 days after Board action

onthe petitions for approval of agreement now under consideration .

• See, e.g., Holston Broadcasting Corp.,FCC 63R -520, 1 R.R. 20 679 ( 1963 ) .
See footnote 3 , supra .
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posal will realistically provide another local outlet for Fort Lauder

dale. The Bureau asserts that the location of the proposal is shifted by

petitioners from Deerfield Beach to Fort Lauderdale to Deerfield

Beach -Pompano Beach with “ fortuitous fluidity " ; it urges that the

need for a first broadcast outlet in Deerfield Beach is greater than the

need for a third such outlet in Pompano Beach . The Bureau thus

concludes that publication is mandated.

5. In their replies, petitioners deny that the site ofthe proposal has

been shifted, recognize that Deerfield Beach and Pompano Beach

are separate political entities, but assert that certain factors inherent

in the makeupof the two communities reinforce their contentionthat

publication is unnecessary:Thetwocommunities are within the Fort

Lauderdale-Hollywood Úrbanized area and are therefore a part of

an integrated social and economic unit; the two share certain govern

mental services (such as schools and vehicle inspection stations) and

have a close economic relationship as is evidenced by the existence of a

joint board of realtors. Almardon asserts that there is no inconsistency

between the contention, in its petition to enlarge issues, that the Deer

field application is, in reality, for Fort Lauderdale and its current

contention that the nondismissing applicant will serve Pompano
Beach - Deerfield Beach . Deerfield points out that the petition to enlarge

issues is, because of our order extending the time toreply , unopposed

and argues that the allegations therein should not be considered here.

Submitting an aerial photograph of the area, petitioners assert

that the homogeneity of the two communities in question is clearly

greater than it was in WRIS, Inc., et al., FCC 2dFCC 2d - 14 R.R.

2d 311 ( 1968 ) in which publication was not ordered ; accordingly,

petitioners conclude that publication should not be required here.

6. Rule 1.525 (b ) requires that other persons be given the opportunity

to apply for a facility specified in the withdrawing application if (a)

the proceeding involves section 307 ( b) considerations ; ( b ) the agree

ment calls forwithdrawal by the only applicant for one of the com

munitiesinvolved; and (c)the withdrawal would unduly impede the

fair, efficient and equitable distribution of radio services. It is manifest

that the first two factors are involved in this proceeding; therefore,

the question is whether the withdrawal ofthe Deerfield application,

without publication , would defeat the objectives of section 307 (b ) .We
think it would.

7. While petitioners stress the " homogeneity ” of Deerfield Beach

and Pompano Beach, they cannot and do not deny that the two com

munities are separate and distinct legal entities; ? that the Almardon

application specifies Pompano Beach as its transmissionservice loca

tion ; and that the Deerfieldproposal specifies Deerfield Beach as such

location. Neither applicanthas attempted to amend its application to

specify a dual city identification. Thus, the applications themselves

indicate recognition of a difference in the broadcast needs of the two

communities( see Five Cities Broadcasting Co., et al., 35 FCC 501, i

• There are two existing standard broadcast stations located in Pompano Beach .

: Petitioners do not claim that Deerfield Beach is not a " community "within the meaning

of rule 73.30 ( a ) ; see Campbell and Sheftall, et al., 7 FCC 2d 658, 9 R.R. 20 999( 1967),

review denied FCC 67–1297 .
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R.R.2d 279 ( 1963 ) ; Campbell and Sheftall, et al., 7 FCC 2d 658, 9 R.R.

2d 999 ( 1967) review denied, FCC 67–1297 ), and petitioners allega

tionsdonot afford a sufficientbasis for concluding either that Deerfield

Beach has no programing needs and interests separate and apart from

Pompano Beach or that such needs and interests as do exist will be

adequately met by a Pompano Beach station . In addition, petitioners

misconceive the thrust of our holding in WRIS, Inc., supra. The mere

fact that the withdrawing applicantspecifies a station site within an

urbanized area which its opponent also proposed to serve does not, of

itself,require us to dispense with the publication requirements of rule

1.525 (b) . In WRIS, each community had a local transmission service.

Here,as noted by the BroadcastBureau, and specifically recognized by

Deerfield's application (exhibit B ) , the Deerfield proposal would
provide a first broadcast service to Deerfield Beach, whereas the Almar

don proposalwouldprovide a third such service to Pompano Beach.

(See Campbell and Sheftall, supra .)

8. For the foregoing reasons, we cannot conclude that the with

drawal of the Deerfield application would not unduly impede the fair,
efficient and equitable distribution of radio services. Since we find

that publication under rule 1.525 (b) is warranted and give effect to the

clause in the Deerfield agreement providing that, in such case, the
agreement shall be null and void, we need not and do not consider

the other grounds for disapproval of the agreement urged upon us by
the Broadcast Bureau . The joint request for approval of the Deerfield

agreement will be denied and theDeerfield and Almardon applications
will be retained in hearing status.

9. Accordingly , It is ordered, That the joint motion to strike, filed on

October30, 1968, by Almardon Incorporated of Florida and Deerfield

Radio, Inc., 18 dismissed ; that the joint petition for approval of agree

ment, filedAugust 30, 1968, by Almardon Incorporated of Florida,

Deerfield Radio, Inc., and Sunrise Broadcasting Corp.Is granted ; that

theagreement Is approved ; and that the application of Sunrise Broad

casting Corp. (BPH -5931) Is dismissed with prejudice; and

10. It is further ordered, Thatthe joint petition for approval of

agreement, ' filed August 30, 1968, by Almardon Incorporated of

Florida and Deerfield Radio,Inc., 18 denied ; and that the applications

of such parties Are retained in hearing status.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

8 Similarly, the proximity of thetwo communities does not pecessarily warrant waiver
of publication ; we have heldthat publicationmay be required in a case involvinga single
community, when a 307 ( b )issue had beendesignated , Varietta Broadcasting, Inc., FCC
64R - 290, released May 26 ,1964.

• The time for Aling of responsive pleadings to the petitions to enlarge the issues and
the petition for modification of enlargement of the issues ( see note 3, supra ) shall begin

to run as of the release date of the Memorandum Opinion and Order.
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FCC 68R -497

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

CHRISTIAN VOICE OF CENTRAL OHIO , Gahanna, Docket No. 18308

Ohio . File No. BPH -6137

DELAWARE -MARYSVILLE BROADCASTING SERVICE, | Docket No. 18309

Inc., Delaware, Ohio File No. BPH -6199

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Adopted November 27, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER NELSON NOT PARTICIPATING .

1. This proceeding involves the applications of Christian Voice of

Central Ohio (CVCO ) and Delaware -Marysville Broadcasting Serv

ice , Inc. ( D - M ) for authorizations to construct new FM broadcast

stations in Gahanna, Ohio,and Delaware, Ohio, respectively. The mu

tually exclusive applications were designated for hearing by Order,

FCC 68-903, released September 11 , 1968. Presently before the Board

is a petition to enlarge issues, filed October 2 ,1968 , by CVCO ,' seeking

the enlargement of issues to determine with respect to the application

of D - M : ( 1 ) the basis for its estimated construction and first year

operating costs ; ( 2 ) the availability to D - M of the funds necessary

to construct and operate its proposed station; (3 ) whether D - M has

misrepresented to theCommission its ability to finance its proposal , or

has exhibited a lack of candor in dealing with the Commission ; (4 ) the

adequacy of its proposed staff ; and (5 ) in view of D - M's proposal

for duplicated-automated programing, the evidence developed under

the Suburban issue, the requested staffing and financial issues, whether,

and to what extent, D - M proposes a “transmission” service for Dela

ware , Ohio within the contemplation of a section 307 ( b ) issue . The

requested issues will be treated seriatim .

Sufficiency of Funds

2. In its amended application , D - M estimates construction costs of

$ 8,000 and first year operating costs of $ 16,200.Tomeet these expendi

tures the amended application indicates that D - M has available the
following sources of funds: ( a ) existing capital totaling $ 12,190 ;

( b ) a long -term loan from Mount Sterling Broadcasting Co., Inc. of

$ 20,000 ; and ( c ) a long term loan from the Exchange Bank of Ken

tucky of $ 20,000. CVCO alleges that D - M's reliance on the experience

of the applicant's principals in assessing construction estimates is un

1 Also before the Board are : ( a ) opposition, filed Oct. 23, 1968, by D - M ; (b ) Broadcast

Bureau's comments, filed Oct. 23, 1968 ; and (c ) reply, filed Oct.30, 1968, byCVCO .
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reliable, because these principals have consistently and drastically

underestimated such costs in past application procedures. In support

of this allegation CVCO shows comparisons of the proposedand

actual construction costs of three stations in which D - M principals

underestimated actual costs by at least 30 percent in theirproposed

estimates. CVCO also attacks D -M's estimate of $500 for a concrete

block transmitter building as being unrealistic when compared to

WKYW's cost of $2,415 and WMST-FM's cost of $1,800 for a similar

structure. Although D - M has estimated that its proposed equipment

will cost $ 14,440, CVCO alleges that D - M has represented to its pro

posed supplier that it contemplates a $19,000 equipment packageand

has obtained a deferred credit on that proposal basis. CVCO also sub

mits that D -M's estimate of $1,500 to cover all “ other” costs, including

legal andengineering fees, is grossly insufficient since the applicant

is faced with an adjudicatory hearing. This " other " category, petitioner

avers, also fails to include amounts for apparently proposed remote or

mobile units. Moreover, CVCO submits that no amounts are provided

for preoperational expenses, music license fees, line charges and remote

control expenses, insurance taxes , and overtime wages for existing

AM employees.

3. In opposition, D - M avers that in response to the Commission's

questions regarding the financial qualifications of theapplicant, D - M

submitted two amendments, after receipt of which the Commission

declined to designate any issues concerning financial qualifications.

D - M further alleges that it has shown more than double the amount of

available funds required to construct and operate its proposed station.

4. The Review Board finds that an issue inquiring into D -M's esti

mated costs is warranted. D -M's estimate of $1,500 for other costs,

including legal and engineering costs, has not been shown to be un

realistically low . Although D - M's equipment supplier has proposed

to supply a complete equipment package for $ 19,000, D - M proposes

to purchase equipment in an amount of $ 14,440and it has not attempted

to explain this inconsistency. D-M has also failed to respond to the

allegation that it has not provided for remote or mobile units,thus

further inquiry into this matter is justified. Moreover, D -M's failure

to provide amounts for music license fees , line charges and remote

control expenses, insurance , taxes and the omission of an amount for

preoperational expenses may be significant. In view of these deficiencies

the Board is of the view that an evidentiary inquiry is required .

Availability of Funds

5. CVCO attacks the availability of the $20,000 loan from Mount

Sterling Broadcasting Co. ( Mt. Sterling ), because,petitioner alleges,
its availability is supported by an outdated and presently inaccurate

Mt. Sterling balance sheet. Mt. Sterling's most recent balance sheet ,

dated April 30 , 1968, reflects, CVCO avers, that Mt. Sterling does not

2D-M is also the licensee of station WDLR (AM ) in Delaware, Ohio and its principals

are owners oflicenseesof stations WFKYand WKYW -FM in Frankfort , Ky., and station

WMST (AM -FM ) inMountSterling, Ky.

3 Allegations of underestimationsforcostitems should be supported by affidavits of
persons with personal knowledge. See The Graphio Printing Co. , Inc., FCC 68R - 173 , 12
FCC2d 674.
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have the ability to lend such a sum because the total cash balance is

exceeded by current liabilities and is presently almost totally other

wise committed. CVCO also challenges D -M's estimate of its existing

capital, alleging that its May 31 , 1968 balance sheet shows cash on

hand of only $ 4,002.41 and the balance of current assets consists of

accounts receivable. Finally, CVCO alleges that the loan from the

Exchange Bank of Kentucky is inadequately supported, because the

bank letter fails to indicate what security willbe required.

6. In opposition D - M relies on its balance sheet as of May 31 , 1968,

and avers that the current assets ($25,900) of WDLR (AM ) are ap

proximately twice the amount of current liabilities ($ 13,700 ); that the

current assets of Mt. Sterling ( $65,300) are nearly three times its

current liabilities ( $23,300 ) ; and that D - M has secured a $ 20,000 bank

line of credit . In view of these circumstances, D -Mavers, CVCO's

argument that D - M has not shown the availability of funds is without

merit.

7. The Review Board finds that sufficient question exists about the

availability of funds to warrant an inquiry into this matter. Mt.

Sterling's current balance sheet lists current liabilities in excess of

liquid assets ( cash and bank account), thereby reflecting an inability

to finance the proposed loan to D - M . D -M's balance sheet shows

$ 25,871.42 in current assets and $13,681.20 in current liabilities. How

erer, the balance sheet shows cash on hand of only $ 4,002.41. The

balance of D - M's current assets are accounts receivable which, as

CVCO points out, are not " new quick assets” in the absence of evi

dence of their convertibility to cash . The bank letter from the Ex

change Bank of Kentucky does not state whether or not security will

be required. The Review Board is unable to find reasonable assurance

that the loan will be made in view of this deficiency and the question

able availability of other funds. An appropriate issue will therefore

be added .

D - M's Lack of Candor

8. To show Mt. Sterling's ability to lend the applicant $ 20,000 D - M

submitted a Mt. Sterling balance sheet, dated November 30, 1967,

with its application, filed March 15, 1968, CVCO alleges that D -M's

failure to submit a morerecent balance sheet with its July 22 , 1968,

amendment, wherein D-M again relies on the proposed loan from

Mt. Sterling, constitutes lack of candor because the April 30, 1968

balance sheet reflects Mt. Sterling's inability to lend the applicant

$ 20,000 and that the balance sheet was not filed in this proceeding.

In submitting an outdated balance sheet, CVCO avers, D - M over

estimated Mt. Sterling'spresently existing assets by approximately

$20,000. Furthermore,CVCO alleges, Mt. Sterling's financial position

was known to D -M's executive vice president prior to the July 22,

1968 amendment in the present proceeding, since he executed a license

application for WMTS -FM to which was attached the 1968 balance

sheet.

9. In opposition D -Mavers that the changes in the balance sheets

of Mt. Sterling donot amount to a “material adverse change in the

financial position of that company .'

15 F.C.C. 20
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10. D - M originally submitted the November 30, 1967 , balance sheet

with its application, filed March 15 , 1968. There is no indication that

the 1967 balance sheet was not accurate when it was filed with the

application. Furthermore, the proximity of the dates of filing and the

1967 balance sheet suggests that the issue of lack of candor is not

warranted. However, D -M's withholding of the current Mt. Sterling

balance sheet and submission of and reliance on the old balance sheet

at the time of making amendments raises a substantial question as to

a violation of section 1.65 of the Commission's rules. The showing of

Mt. Sterling's financial position should have been brought up to date

when the 1968 balance sheet was prepared , particularly since it was

relied on in the amendment. Significant changes in liquid assets over

current liabilities constitute a material change. Thus, a question is

raised as to whether or not D - M has failed toinform the Commission

of a material change which affects its financial qualifications, and an

issue to explore this matter at the hearing will be specified.

Staff Adequacy

11. D-M proposes to add one additional staff member to its existing

AM staff of nine in order to operate the combined AM -FM facility,

The FM facility will operate 126 hours per week ; news, weather, local

programs and programing prior to 8 a.m. will be duplicated. CVCO

alleges that D - M has failed to show that the proposed facility could

be operated with only one addition to the AM staff and that it has

failed to budget personnel for its live remote broadcasts . In opposition,

D - M contends that its staff proposal is based upon past experience

of its principals who have operated a similar operation with a staff

of comparable size . An affidavit from one of D -M's principals is sub

mitted to support this contention.

12. The Review Board will add the requested adequacy of staff issue.

Since D-M proposed to operate its FM station with only one addi

tional member, since it proposes a substantial amount of unduplicated

programing, and since its proposed transmitter site is different from
the location of its standard broadcast station , the Review Board be

lieves that substantial question as to staff adequacy is raised . D-M

made no attempt to supply the Commission with anyspecific informa

tion showinghow it canoperate its combined facility with its presently
contemplated staff. Thus,the Board will add an appropriate issue. Cf.

Tri -Cities Broadcasting Corp., 10 FCC 2d 470, 11 Ř.R.2d 609 ( 1967 ) .

Local Transmission Service

13. CVCO alleges that a very real question exists as to whether D - M

will serve as an outlet for local expression to any significant degree

in Delaware, Ohio, because D -M's responsiveness to the needs ofthe

community remains to be established under a specific Suburban issue

and D - M has proposed extremely modest operating budget and staff

ing plans. CVCO argues that this is not a case in which the Commis

sion is asked to subordinate the needs of one community tothe com

parative ability of the applicants to serve needs. Rather,CVCO avers ,

15 F.C.C. 20
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the Review Board is asked to determine, if D - M has made a threshold

showing, based on its apparent qualifications, to serve any local trans
mission needs.

14. In opposition, D - M avers that its proposed station will provide

the Delaware area with its first local nighttime and early morning

broadcast service ; that, except for station WDLR it will be the only

local broadcast facility for this community; and that the relationship

between D-M's program proposals and the community's needs and

interests will be fully explored under the designated Suburban issue.

15. CVCO's argument that a separate issue is required to determine

whether D - M will realistically provide a local transmission service

for its specified community is unpersuasive. Petitioner does not set

forth any allegations which, of themselves, indicate that D - M will not

provide its specified community with a local transmission service. The

request is based on several alleged deficiencies in D -M's basic qualifi

cations. If D - M is unable to establish its basic qualifications, its appli

cation will be denied . If,on the other hand, these basic qualifications

issues are resolved in D -M's favor, there is no reason why it should not

be accorded the same treatment asother qualified applicants for a par

ticular community.

16. Accordingly , It is ordered , That the petition to enlarge issues,

filed October 2, 1968, 18 granted to the extent indicated below and Is

denied in all other respects; and that the issues in this proceeding Are

enlarged by the addition of the following issues :

( 1 ) To determine as to Delaware-Marysville Broadcasting Service, Inc. ,

the basis of its estimated costs of construction and operation .

( 2 ) To determine as to Delaware-Marysville Broadcasting Service, Inc. ,

the amount of funds available to construct and operate its proposed facility .

( 3 ) To determine on the basis of the evidence adduced under the aforesaid

issues, whether Delaware -Marysville Broadcasting Service, Inc. is financially

qualified.

( 4 ) To determine whether the staff proposed by Delaware-Marysville

Broadcasting Service, Inc. is adequate to effectuate its proposal.

( 5 ) To determine whether, Delaware -Marysville Broadcasting Service,

Inc. failed to amend or attempt to amend its application within 30 days after

substantial changes were made as required by rule 1.65 , and, if so , the effect

on its requisite qualifications to be a Commission licensee.

17. It is further ordered , That the burden of proceeding with the

introduction of evidence and burden of proof under the issues added

herein shall be upon Delaware-Marysville Broadcasting Service, Inc.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68R -499

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

CHRISTIANVOICEOF CENTRAL OHIO, GAHANNA, Docket No. 18308

OHIO File No. BPH - 6137

DELAWARE -MARYSVILLE BROADCASTING SERV- Docket No. 18309

ICE, INC., DELAWARE, OHIO File No. BPH -6199

For Construction Permits

MEMORANDUM OPINION AND ORDER

( Adopted December 2, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER BERKEMEYER ABSENT ; BOARD

MEMBER NELSON NOT PARTICIPATING ; BOARD MEMBER SLONE

DISSENTING .

1. This proceeding involves the mutually exclusive applications of

Christian Voice of Central Ohio (CVCO ) and Delaware-Marysville

Broadcasting Service, Inc. ( D - M ), each seeking a license for a FM

broadcast station in its respective community . The Commission , by

Order, FCC 68-903, released September 11 ,1968, designated this pro

ceeding for hearing on various issues, including a section 307 (b) issue.

Presentlybefore the Board is a motion to enlarge issues, filed October 2,

1968, by D - M , seeking the addition of a suburban community issue and

an issue inquiring into compliance with section 73.315 ( a ) of the rules

with respect to CVC0.1

2. D - M first requests an issue to determine whether CVCO will

realistically serve as a local transmission outlet for Gahanna , Ohio

( population 2,717) , rather than for the larger nearby city of Colum

bus, Ohio (population 471,306) .2 In support of its request, D - M con

tends that channel 285A was assigned to Columbus at the request of

CVCO in a rulemaking proceeding in which CVCO consistently in

dicated that it was a Columbus-based organization and was seeking to

provide program service to the Columbus area . D - M further contends

that CVCO's application indicates that most of its principals reside

and work in Columbus and that it intends to principally serve the city

of Columbus and additionally serve the city of Gahanna. Petitioner

cites Berwick Broadcasting Corp., 12 FCC 28 8, 12 R.R. 2d 665 ( 1968 ) ,

in support of its request.

3. In its partial opposition, CVCO does not oppose the specification
of the suburban community issue. CVCO submits that when its early

efforts to obtain a channel in Columbus were frustrated and it sought

1 Other pleadings before the Boardare : ( a ) Broadcast Bureau's comments, Aled Oct. 16,
1968 and ( 0 )partial opposition , filed Oct. 24,1968 , by CVCO .

2Petitioneralleges that Gahanna islocated 6 miles fromColumbus.
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an allocation at New Albany, Ohio, the Commission allocated this

channel inrecognition of the need of the Columbus area for a noncom

mercial religious station, not in recognition of the peculiar needs of

New Albany. In accordance with this approach, ČVCO avers that

the choice ofGahanna as theprincipal community fora station to serve

the metropolitan Columbus area is consistent with the Commission's

action in allocating a channel to New Albany. CVCO submits that

although Gahanna was chosen as its principalcommunity because its

proposed city coverage was inadequate to cover the entire city of

Columbus, its programing will serve the needs of the entire Columbus

area , including Gahanna.Lastly ,CVCO argues that the Policy State

ment on Suburban Communities * represents an AM allocation tool
with no relevance to FM allocations and that CVCO will not be

tempted to seek commercial support from central city advertisers

because its proposal is not commercial, but religious in orientation

(citing Grace Broadcasters, Inc., 6 FCC 2d 533,9 R.R. 2d 459) .5

4. The Review Board finds thata substantialquestion exists concern

ing CVCO's designation of Gahanna as its principal community. The

presumption set forth in The Policy Statement on Suburban Commu

nities, supra, as interpreted in Berwick Broadcasting Corp., 12 FCC

2d 8 , 12 R.R. 2d 665 ( 1968 ), does not apply to FM applications. How

ever, the Board, in Berwick, held that the policy considerations under

lying the Policy Statement were applicable to such an application , and

stated as follows: "** * the objectives of section 307 ( b ) of the act

would be frustrated where an applicant, whether for an AM or FM

station, receives a 307 (b ) preference for providing a local outlet for

a community it will not realistically serve.” In the instant caseCVCO

has conceded that its proposal is intended to serve the city of Columbus

and surrounding area. It appears to argue, however, that suburban

community issues should not be specifiedin FM cases.This argument,

on its face, clearly runs counter to Berwick . CVCO's argument that

its religious nature obviates the commercial implications in adver

tising primarily in the city of Columbus under the Suburban Com

munity Policy is not persuasive. The factual situation on the instant

case is similar to that in " What the Bible Says , Inc." , FCC 68R-36,

11 FCC 2d 620, in which the Review Board refused to delete a subur

ban community issue designated against a noncommercial, nonprofit

station proposing specialized religious programing with area wide

appeal. In "What the Bible Says, Inc.", the respondent was not shown

to be fully qualified in all respects. Thus, the Board decided that the

most appropriate manner ofresolving the 307( b) suburban community

question was through an already required hearing process. In view

of the uncertainty as to which city is CVCO's principalcommunity

and the designation of hearing in the instant case, the Board finds

" What the Bible Says, Inc.", controlling and, therefore, will add the

? The channel assigned to New Albany was subsequently deleted because of a short.

spacing problem .

* FCC 65-1153 . 2 FCC20 190 , 6 R.R. 20 1981 ( 1965 ) reconsideration denied FCC 66-2, 2

FCC 20866 , 6 R.R.2d 1908 ( 1966 ).

CVCO also suggests that a similar issue be specified against the petitioner. However,

this request, which is inappropriately contained in a responsive pleading, is lacking in

supporting allegations.

15 F.C.C. 2a
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6

requested 307(b ) suburban community issue with the modification
suggested by the Bureau .

5. D-M alleges that CVCO's proposal does not provide a signal of

3.16 mv / m over the entire city of Columbus, its alleged principal com

munity , as required by section 73.315 (a ) of the Commission's rules. In

opposition CỤCO submits that there is no need for a technical quali

fications issue because its principalcommunity is Gahanna. The Review

Board concurs with the Broadcast Bureau that the question presented

in CVCO's application is whether CVCO's proposal will realistically

provide a local transmission facility for Gahanna,its specified station

location and therefore whether it should be treated as a Gahanna sta

tion in making the 307 (b ) determination herein. In the absence of an
amendment, CVCO could not receive a grant as a Columbus station .

Thus, consideration of whether or not CVCO's engineering proposal

will provide an adequate signal to the city of Columbus is irrelevant.

6. Accordingly, It is ordered , That the motion to enlarge issues filed

October 2, 1968, Is granted to the extent indicated below , and Is denied

in all other respects; and that the issues in this proceeding Are

enlarged by the addition of the following issue :

To determine whether the proposal of Christian Voice of Central Ohio

will realistically provide a local transmission facility for its specified sta

tion location and in light thereof, whether the application of Christian Voice

of Central Ohio should be considered , for purposes of the determination to be

made herein under section 307 ( b ) of the Communications Act of 1934 , as

amended , a proposal for Gahanna.

7. It is further ordered, That the burden of proceeding with the in

troduction of evidence and burden of proof under the issue added

herein shall be upon Christian Voice of Central Ohio.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

6 In “What the Bible says,Inc.", the Board distinguished the factual circumstances of
the Grace case, supra. Those distinctions applywith equal force here .

15 F.C.C. 2d



Cleveland Broadcasting, Inc., et al. 311

FCC 68-1128

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

CLEVELAND BROADCASTING, INC. , CLEVELAND, Docket No. 15163
OHIO File No. BPCT - 3117

COMMUNITY TELECASTERS OF CLEVELAND, INC., Docket No. 15164

CLEVELAND, OHIO File No. BPCT -3176

For Construction Permits for New Tele

vision Broadcast Stations

MEMORANDUM OPINION AND ORDER

( Adopted : November 26, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSENT ; COMMIS

SIONERS Cox AND JOHNSON DISSENTING .

1. The Commission has under consideration : ( a ) its Memorandum

Opinion and Order, FCC 68-560, 12 FCC 2d 1008, released May 23,

1968 ; ( b ) a petition for reconsideration, filed June 24, 1968, by West

chester Corp.; ( c ) an opposition , filed July 8, 1968 , by the Chief, Broad

cast Bureau ; ( d) an opposition, filed July 8 , 1968, by Community

Telecasters of Cleveland, Inc.; and ( e ) a reply, filed July 17, 1968 , by
Westchester Corp.

2. The document of which Westchester seeks reconsideration was

issued in response to a petition by Westchester to reopen the record

and admit new applicants for a television station on channel 19 at

Cleveland , Ohio. Westchester asserted that the then pending agree

ment whereby Cleveland Broadcasting, Inc. proposed to drop out in

return for compensation, constituted , in effect, a request for dismissal

of its application, and that Community Telecasters of Cleveland, Inc.

is not qualified to be a licensee. Hence, argued Westchester, there are no

applicants remaining in the proceeding to whom a grant may be made,

and Westchester should be permitted to file a channel 19 application.

In disposing of the petition, we concluded that Westchester had no

standing to file the petition , that it was attempting to file an appli

cation five years late without anyexcuse for its delay, and that its par

ticipation would not assist the Commission in its" deliberations. We

adhere to these views and Westchester's petition for reconsideration is

subject to denial for these reasons alone. Nevertheless, as we did with

Westchester's petition to reopen , we have reviewed the allegations of

its petition for reconsideration with a view to determining whether

public interest considerations require action on our own motion .

1 Westchester contends in its current pleadings that we accorded it standing when we

considereditscontentions. We did not do so . Ourconsideration of allegations in a pleading

in order to determine whether action sua sponte is warranted confers no standing on the

pleader.

15 F.C.C. 2d
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3. Westchester argues in its petition for reconsideration , as it did

in its petition to reopen, that Community is not qualified to be a Com
mission licensee. This argument is based on three theories, to wit : ( a)

that a grant to Community would violate the Commission's multiple

ownershipand cross interest policy in that Steadman, the major stock

holder of Community, has management control of mutual funds, two

of which hold shares in corporations which have broadcast interests;

( 6 ) that Community violated section 1.65 of the rules by failing to

update its application to reveal such mutual fund interests; and (c )

that a grant to Community would create a conflict of fiduciary duties

between Steadman's duty to the potential channel 19 television station

and his duty as manager of the mutual funds. All of the pertinent

facts as well as Westchester's arguments based thereon werebefore us

when we concluded, in our memorandum denying the petition to re

open, that nosufficient basis exists to disqualify Community as an ap

plicant. Relying upon the decision of the Court of Appeals for the

District of Columbia Circuit in West Michigan Telecasters, Inc. v.

Federal Communications Commission ,? Westchester asserts that the

Commission did not adequately articulate its reasons for disposingof

the issues which it raised . The cited case is clearly inapposite. Insofar

as the critical issues of duopoly or cross interest andthe failure to

update as required bysection 1.65 of the rules are concerned , the Re

view Board developed both situations exhaustively in its decision .

Under neither category did the Review Board conclude that Commu

nity was disqualified and we were under no obligation to give a de

tailed explanation as to why Westchester's arguments hadfailed to

convince usthat the undisputed facts before us * required a conclusion

of disqualification. However, to remove any doubt concerning the

basis for our determination we shall set forth the reasons which

prompted us to conclude that Community is not disqualified to be a

licensee of the Commission .

4. Steadman, owner of a 47.5 -percent interest in Community, is the

99 -percent owner of the stock of Steadman Security Corp., which
manages three mutual funds. Two of the funds hold shares in various

corporations with broadcast interests, but in each case the interest of

themutual fund is only a fraction of 1 percent of the outstanding

common stock . Thus, one of the mutual funds owns 10,000 out of a

total of 58,486,016 shares of the outstanding common stock of Radio

Corporation of America (RCA ) or 0.017 percent. RCA owns the stock

of National Broadcasting Co. which is the licensee of WKYC at

Cleveland, and on these facts Westchester claims a violation of the

duopoly policy. Also, by adding together all of the broadcast interests

2 Case No. 21396, 13 R.R. 2d 2039, decided May 31 , 1968.

8The decision was set aside by our Memorandum Opinion and Order, FCC 68-560, 12

FCC 20 1008, released May 23, 1968, but the facts recited therein have been questioned by
no party to this proceeding.

* Westchester, among other criticisms, takes exception to our statement that it has

done nothing morethan reargue facts already known to the Commission " (12FCC 2d 1009

at par. 2 ) claiming that the conflict of fiduciary interests argument was raised by it for

the first time after the adoption of the Jan. 30, 1968, Memorandum Opinionand Order

which referred the dropout agreement to the Review Board, and hence could not have been

known to or considered by the Commission. No new facts have been adducedby West
chester or anyoneelse sinceour last appraisal of the situation .

5 The number of sharesand the percentagesof the outstandingshares of stockowned

by themutual funds are detalled in the Review Board's decision ( 7 FCC 2d at 685-688 ) and

the statement of the dissentingmember (7FCC 2d at 719) .
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of the corporations in which the mutual funds hold stock, Westchester

charges that there exists a violation of the multiple ownership rules.

With respect to each of the corporations havingbroadcast interests,

however,the percentage of shares which Steadman has the power to

vote is far less than 1 percent. While Steadman is the president and a

director of each of the mutual funds, he owns less than 1 percent of

the shares of such funds.

5. We gave careful consideration to the cross-interests of Com

munity and to the discussion of such cross -interests in the Review

Board'sdecision and in the statementofthe dissenting member. While

the Review Board was concerned with these matters from a compara

tive standpoint, we are concerned here only with the question of dis

qualification and we do not see the indirect control by Steadman of

minuscule stock interests in the licensee corporations as constituting a

basis for disqualification of Community. As a result of our recent

study of the multiple ownership rules, we have concluded that with

respect to the provisions of paragraphs (a) ( 1 ) and (2) of section

73.636, an investment company or mutuaÌ fund ' "need be considered

only if it directly or indirectly owns 3 percent or more of the out

standing voting stock or if officers or directors of the corporation

are representatives of the investment company” except that all hold

ings by " investment companiesunder common management shall be

aggregated .” ? The aggregate of all the stock which Steadman is em

powered to vote is far less than the 3 percent specified by the rules.

Moreover, even under theold multiple ownership policy, Community

would have been qualified toreceive the channel19 permit at Cleveland

since Steadman does not directly or indirectly own as much as 1

percent ofthe voting stock of any other corporation having broadcast

interests. Thus, power of a mutual fund manager to vote minuscule

stock interests in corporations which are licensees of broadcast stations

is not ofsufficient significance to constitutea violation of our multiple

ownership rules or cross -interest policy,and we reaffirm our conclusion

that Community is not by reason of Steadman's voting power dis

qualified from being a licensee of the Commission.

6. We also reaffirm our conclusion that Community is not disqualified

by reason of its failure promptly to update its application as required

by section 1.65 of the rules. Steadman acquired hisconnection with the

mutual funds approximately in October 1965, after the issuance of the

Initial Decision , but the full details with respect thereto were not

submitted to the Commission until about April 1966. The post-Initial

Decision changes which occurred should have been reported promptly

and the failure to do so would, in a comparative proceeding, have war

ranted the imposition of a comparative demerit.Butdisqualification is

another matter and it is the question of disqualificationwhich is before

us now. Considering the minute nature of the stock holdings of the

Thepercentages are approximately as follows: CBS, 0.004 ; Cox Broadcasting Corp.,

0.073 ; Metromedia, 0.10 ; General Tire, 0.29 ; Westinghouse, 0.04 ; RCA , 0.017 ( 7 FCC
2d at 719 ) .

- Section 73.636 . Note 4 , effective July 31, 1968. See Multiple Ownership rules (docket
No. 15627 ), FCC 68-627, 13 R.R. 2d 1601, released June 17, 1968.

& The initial Decision, which favored the competingapplicant, Cleveland Broadcasting,

Inc., wasissued on Nov. 12 , 1964 (FCC 64D - 74 , 7 FCC 2d 728) .
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mutual funds in corporate licensees of broadcast facilities, disqualifi

cation of Community for lack of candor because it failed to file such
information with the Commission at an earlier date is not warranted .

7. The further argument that Steadman's interest in the mutual

fund having astock interestin the licensee of WKYCat Cleveland and

his interestin the Cleveland channel 19 television station would present

a conflict of fiduciary interests must be rejected as wholly without

merit. His voting power over a 0.017 -percent interest in RCA hardly

puts him in a position to influence the management of WKYC, espe

cially in view of the mutual fund's disclaimers of intention to control

onfilewiththe Commission. Moreover, we cannot conceive thatStead

man would do anything to prejudice the channel 19 stationin which

he will have a substantial investment in order to favor WKYC. We

find no significant conflict of interest on Steadman's part and we

conclude that Community is not disqualified from receiving a grant

of its application because of Steadman's indirect and minor interest

in the RCA stock .

8. To summarize,we find, conclude and decide that Westchester had

no standing to file its petition of March 12, 1968, and we accorded it

no standing by our consideration of its arguments. Nevertheless, we

have examinedand assessed the contentionsadvanced both inits origi
nal petitionand in its petition for reconsideration in order to determine

whether public interest considerations called for action on our own

motion. On the basis of this examination and our evaluation of the

merits of Westchester's contentions, we affirm our conclusions that

Community is not disqualifiedfrom beinga licensee of the Commission

and that the public interest will be served by a grant of Community's

application for a new UHF station to operate on channel 19 at
Cleveland, Ohio.

9. Accordingly, It is ordered , That the Commission's Memorandum

Opinion and Order, FCC 68-560, 12 FCC 2d 1008, released May 23,

1968, Is affirmed , and that the petition for reconsideration, ' filed

June 24 , 1968, by Westchester Corp. 18 dismissed .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

Cf. The Enterprise Co., 24 FCC 271 , 17 R.R. 61 ( 1958 ) .

15 F.C.C. 2a
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FCC 68–1151

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

CORNBELT BROADCASTING CORP. , LINCOLN, J File No. BPH -5424
Docket No. 17410

WEBR .

KFMQ, Inc. (KFMQ-FM) , LINCOLN, NEBR.) Docket No. 18174
File No. BPH - 6016

For Construction Permits

MEMORANDUM OPINION AND ORDER

( Adopted November 26, 1968 )

BY THE COMMISSION : COMMISSIONER WADSWORTH ABSENT.

1. The Commission has under consideration : ( 1 ) an application

forreview of two Review Board Memorandum Opinions and Orders,

68R 417 and 68R -418, both released October 9, 1968 ( 14 FCC 2d 797

and 14 FCC 2d 800 ) , and ( 2 ) a petition for stay of the effective date

of the Board's Orders pending action on the application for review ,

both filed by Cornbelt Broadcasting Corp. on October 16, 1968.1

2. The application for review will be denied. However ,wenow have

before us for consideration certain new facts bearing on the question

of control of KFMQ, Inc., which facts were not before us when the

above applications were designated for hearing solely on a compara

tive issue. We believe that an enlargement of the issues as to KFMQ is

warranted on the Commission's own motion.

3. At the time KFMQ's above application was filed in May 1967,

6623 percent of the corporate stock was owned by S. L. Agnew (presi

dent, treasurer and director ) and 3313 percent was owned my his wife,

S.L.Agnew ( vice president, secretary and director ). On December 26 ,

1967, KFMQ filed an application (BTC -5528 ) to transfer 50 per

cent of its stock to Frederic A. Gottschalk in return for his cancella

tion of a note against the corporation in the amount of approximately

$ 31,000. At the same time the above application was amended to show

the proposed sale of 50 percent of the stock to Gottschalk and to show

thatKFMQ proposed to finance the cost of construction and operation

by a $60,000 loan from the Union Bank and Trust Co. of Lincoln ,

Nebr., as set forth in the bank's letter of December 19, 1967. As con

ceded by KFMQ, the credit extended by the bank was premised on

the expectancy thatGottschalk would acquire 50 percentof the stock

and on his personal guarantee. Prior to Commission action on the

1 Oppositions to the application for review were filed by KFMQ, Inc. , on Oct. 24, 1968,

and by the Broadcast Bureau on Oct. 25, 1968 ; and a reply tothe oppositions was filed

by Cornbelt Broadcasting Corp. onNov. 6 , 1968. The Broadcast Bureau filed comments on

the petition for stay on Oct. 23, 1968. KFMQ, Inc. , filed an opposition to the petition for

stay , along witha petition for late acceptance ofits opposition , on Oct. 24, 1968.

*See Review Board Memorandum Opinion and Order, FCC 68R -418, released Oct. 9 , 1968,

par. 3.

15 F.C.C. 2d
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transfer application , KFMQ, by letter dated April 26 , 1968, requested

its dismissal.

4. On May 1 , 1968 , KFMQ transferred to Mr. Gottschalk 49.5

percent of its stock and he was elected vice president, secretary and

a director of the corporation . Mr. Agnew retained 50.5 percent of the

stock and remained as president, treasurer and director, Mrs. Agnew

was eliminated as a stockholder, officer and director. By letter dated

May 31, 1968, the bank confirmed its willingness to make the $ 60,000

loan based on Gottschalk's 49.5 percent ownership interest plus his

personal guarantee.

5. Since it appears that the bank's extension of credit to KFMQ is

based on Gottschalk's stock ownership in the corporation and on the

fact that his personal guarantee of repayment of the loan must be

given, a question arisesas to the nature and extent of his control, if

any, over KFMQ's finances and thus over the operation and control

of the station . Although Gottschalk has stated in an affidavit sub

mitted to the Review Board that his interest in the station is and al

ways has been solely as a financial investment, “ it is well known that

one of the most powerful and effective methods of control of any

business * * * is the control of its finances.” 3 Under all of the

circumstances, we believe that there should be fully developed on the

hearing record the nature of the relationship between Gottschalk and

Agnew and the extent of Gottschalk's past, present and future con

trol , if any, over the station's finances and operation . An issue will be

added, therefore, to determine whether Gottschalk has exercised, now

exercises or will exercise de facto control over KFMQ , Inc., and the

operation of the station contrary to section 310 ( b) of the Communi

cations Act . The initial burden of proceeding with the introduction

of evidence and the burden of proof on this issue are placed on KFMQ,

Inc.

6. Accordingly, It is ordered :

( a ) That the petition to accept late pleading filed by KFMQ.
Inc. , on October 24, 1968 , Is granted .

( 6 ) That the application for review filed by Cornbelt Broad

casting Corp.on October 16, 1968, Is denied .

( c ) That the petition for stay filed by Cornbelt Broadcasting

Corp. on October 16 , 1968.18 dismissed asmoot ; and

( d ) That the issues designated for hearing in this proceeding

are, on the Commission's own motion , enlarged to include the fol

lowing issues :

To determine whether Frederic A. Gottschalk has exer

cised, now exercises or will hereafter exercise de facto control

over KFMQ, Inc., and the operation of station KFMQ -FM

contrary to section 310 (b ) of the Communications Act ; and

To determine, in the light of the evidence adduced with

respect to the preceding issue, whether KFMQ, Inc., should be

disqualified in this proceeding.
FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

: See Heitmeyer v. FOC, 98 F.2d91, 99 (1937) ; and compare WLOX Broadcasting Co.

V. FOO, 260 F. 2d 712 ; 17 R.R. 2120 ( 1958 ).
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FCC 68-1130

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

Docket No. 17945

File No. BR - 2540

Docket No. 17946

File No. BR - 3487

File No. BAL -6349

In re Applications of

IMAGE RADIO , INC.

For Renewal of License of Station

WCFV, Clifton Forge, Va.

IMPACT RADIO, Inc.

For Renewal of License of Station

WPXI, Roanoke, Va.

IMPACT RADIO, INC. ( ASSIGNOR)

and

H. CLYDE PEARSON, TRUSTEE IN BANKRUPTCY

( ASSIGNEE )

For involuntary assignment of license of

Station WPŠI, Roanoke, Va.

H. CLYDE PEARSON, TRUSTEE IN BANKRUPTCY

( ASSIGNOR )

and

T & H BROADCASTING, INC. (ASSIGNEE )

For assignment of license of Station

WPXI, Roanoke, Va.

File No. BAL =6402

MEMORANDUM OPINION AND ORDER

(Adopted November 26, 1968 )

BY THE COMMISSION : COMMISSIONERS BARTLEY AND JOHNSON CONCUR

RING IN THE RESULT ; COMMISSIONER RORERT E. LEE ABSTAINING

FROM VOTING .

1. By orders released January 11, 1968, we designated each of the

above -captioned applications for renewal of license for hearing on

issues to determine if the applicants possess the requisite qualifications
to continue as Commission licensees. Impact Radio, Inc.,FCC 68–16,

11 FCC 2d 226 (1968) ; Image Radio, Inc., FCC 68–15, 11 FCC 2d 223

(1968 ). Impact Radio, Inc. ( Impact) is thelicensee of station WPXI,

Roanoke, Va., and Image Radio, Inc. ( Image) is the licensee of sta

tion WCFV, Clifton Forge, Va. At the time theseproceedings were

designated for hearing, themajority stockholdersin Impact, Buford D.

Epperson and Charles F. Barry, Jr. ( 33.3 percent each) were also

the majority stockholders in Image (26 percent each ). Since we con

sidered that the issues in each proceeding could be dispositive of the

ultimate issue, concerning the qualifications of both corporate renewal

applicants to continue as Commission licensees, we ordered that a con

solidated hearing be held . A bill of particulars has been filed in each

proceeding by the Chief, Broadcast Bureau, charging each licensee
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with specific acts of misconduct including alleged misrepresentations
to the Commission.

2. Now before the Commission for consideration are separate peti

tions for reconsideration and grant without hearing in each proceeding.

The petition on behalf of Impact was filed by H. Clyde Pearson, its

trustee in bankruptcy (hereinafter trustee ),who requeststhatImpact's

license be renewed without hearing. According to the petition, Impact

was adjudicated a bankrupt by the United States District Court for

the Western District of Virginiaon January 19, 1968 , and on March 29,

1968 , H. Clyde Pearsonwasappointed as trustee in bankruptcy. There

after, the trustee's petition to intervene was granted by the Hearing

Examiner (FCC 68M–896, released June 10, 1968 ), and he submitted

an application for consent to the involuntary assignmentof the license

to himself as trustee ( BAL -6349). The application was accepted for

filing on June 7 , 1968, and is currently pending before the Commis

sion .An application for Commission approval ofthe voluntary assign

mentof the station license from the trustee to T & H Broadcasting, Inc.

was filed concurrently with the petition for reconsideration and this

application was accepted for filing on July 11 , 1968 (BAL -6402 ).

3. In his petition for reconsideration, the trustee alleges that none

of theformer principals of the bankrupt presently has any connection

with the operation of station WPXI, and that they have no ownership

interest in the station to which he now holds legal title as trustee . On the

basis of the foregoing, he argues that a hearing at this time would serve

no useful purpose since, in view of the intervening bankruptcy pro

ceeding, the qualifications of Impact to continue as a licensee are now

academic ; and no useful information would be adduced inasmuch as

the person directly responsible for the alleged malfeasance, Buford

Epperson, has disappeared and the trustee has no information concern

ing the alleged instances of misconduct. Furthermore, the trustee con

tends, nonrenewal of the license would not hurt the wrongdoers, but

it would seriously injure innocent creditors who have outstanding

claims which exceed $ 207,000 against the bankrupt.

4. In order to obtain funds to satisfy creditors' claims, the trustee

entered into a contract with T & H Broadcasting to sell the station for

$ 115,000, and this contract was approved by the bankruptcy court on

June 6, 1968. Under the terms of this sale and the bankruptcy settle

ment, the trustee contends that not only will Impact's stockholders

receive nothing on their investment but the public interest will be

served by the transfer of the license to the proposed assignee, the prin

cipals ofwhich include individuals with long residence in Roanoke and

an experienced broadcaster.

5. In response, the Broadcast Bureau does not oppose the trustee's

petition but urges that action with respect thereto be deferred until

additional information is submitted to establish that no person

1 The petition was filed June 27, 1968. Also before theCommission regarding theImpact

petition is a partial opposition filedby the Chief,Broadcast Bureau , on July 18, 1968,
and the reply of the trustee in bankruptcy, filed July 29 , 1968 .

Forabrief period, Buford Epperson wasthetrusteein possession but upon petition
of the bankrupt's creditors he wasremoved as trustee.

* The hearing examiner also granted intervention to three secured creditors of Impact

( FCC68M -434, released Mar. 14 , 1968) and an appeal from that determination wasdis

missedbythe Review Board (FCC 68R - 221 , 13FCC2d 59, released May 28, 1968).
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charged with misconduct will benefit from the proposed renewal and

transfer. The Bureau raises three factual questions which it contends

must be resolved before dispositive action is taken on the petition : ( 1 )

the status of special bank account , “ Trust Account E ," apparently

established for Impact and in existence as of March 31, 1967, but not

listed by the trusteeas an asset available for distribution to creditors,

and whether Buford Epperson obtained possession of the funds; ( 2 )

the status and final disposition of a $7,000 claim against the bankrupt

by Charles Barry, Jr., another stockholder allegedby the Bureau to

have engaged in misconduct in this matter ; and (3 ) whether the full

capital contributions of Epperson and Barry weremade and, if not,

whether the trustee is able to assure the Commission that these stock

holders will not be permitted to default.

6. As an exception to our established policy against approval of an

application for assignment of license when a question exists concern

ing the character qualifications of the licensee's principals , we have

authorized the transfer of a license to a qualified assignee where the
licensee has been adjudicated a bankrupt, the individuals charged with

misconductare disassociated from station operations and will derive

no benefit from the proposed transfer, and where nonrenewal would

result in substantial harm to innocent creditors. Arthur A. Cirilli, 2

FCC 2d 692, 6 R.R. 2d 903 (1966 ) ; and Twelve Seventy, Inc., 2 FCC

2d 973 , 7 R.R. 2d 336 ( 1966 ). Despite the Broadcast Bureau's conten

tion that further clarification is necessary, the pleadings and support

ing data persuade us that the trustee's petition for reconsideration

satisfies these criteria. The bankrupt licensee is under the control of the

trustee who is operating the station forthe benefit of the creditors, and

none of Impact's principals have participated in station affairs since

his appointment as trustee. Whether stockholders Epperson and Barry

made payment in full for their subscribed shares and the question con

cerning the disposition of the funds in “Trust Account E ” are mat

ters which are of primary concern to the trustee,but their resolution is

not essential to the disposition of the problem before us. While it is

possible that Impact principals chargeable with malfeasance have im

properly acquired corporate funds or have failed to make required

capital contributions, the recovery thereof is the responsibility of the

trustee . However, our action permitting renewal and assignment will

confer no benefit on Epperson or Barry or any of the stockholders

through recovery of anypart of their investment since it is apparent

that the proceeds from the sale of the station and any other amounts

collected will not exceed the amount necessary to satisfy the claims of

creditors against the bankrupt.5

* In this connection we call attention to a letter dated June 21, 1966, from Impact's

attorney to Epperson , a copy of which was thereafter furnished to the Commission , stating

as follows : " This is to acknowledge receipt of funds in the amount of $59,920.12 which

has been deposited in a trust account and as previously discussed , to be held for applica

tion in engineering services needed for twenty-four ( 24) hour license and for future

expansion of Impact Radio, Inc. through purchases of real estate ." In his reply pleading,

the trustee alleged that the trust account is still in use." Whether any part ofthe funds

contained therein are available for distribution to creditors is a matter which the trustee

presumably will explore.

5 The whereabouts of Epperson is unknown and there is no indication in the pleadings

before us that the trusteewill be able to obtain sufficient funds to domorethan meet the

costs of administration of the bankrupt estate andtodischarge a proportion ofthe amount

due to creditors.
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7. The remaining objection advancedby the Bureau relates to the

possibility that Barry, an alleged wrongdoer,would share as a creditor

in the proceeds of the sale and thus benefit from the renewal and as

signment of license. Although such a possibility exists,we do not be

lieve that approval of the sale should be withheld for that reason . In

the first place, the trustee has represented that he will oppose the claim

on the ground that any money advanced by Barry was a contribution

to capital and unrecoverable. Furthermore, even assuming that the

claim were allowed ,Barry would recover only a fraction of the amount

involved . We believe it would be unfair to the innocent creditors to

denythem an opportunity to recover at least a portion of their losses

merely because of the contingency that Barry might benefit to some

minor extent by our approvalof the assignment.

8. Our examination of the applicationfor consent to the assignment

of license to T & H Broadcasting, Inc. and the documents submitted in

support thereof, reveals that the proposed assignee is qualified to hold

a Commission license. Approval of the assignment will enable this sta

tion to remain in operation and to continue to provide service to the

community. On thebasis of all of the foregoing, we conclude that the

public interest willbe served by a grant of the trustee's petition for

reconsideration, and by approval of the applications for involuntary

assignment to the trustee and for voluntary assignment to T & À

Broadcasting, Inc. of the station license ofWPXIat Roanoke, Va.

9. The petition for reconsideration filed on August 13, 1968, by

Image Radio, involving station WCFV at Clifton Forge, Va. , presents

a substantially different situation .? Image asserts that Buford Epper

son, corporate president and the one in complete control of station

WCFV,wassolely responsible for the alleged misconduct which origi

nally prompted designation of its renewal application for hearing,

and that he is no longer associated with the licensee. In affidavits sub

mitted with its pleadings, all presentImage principals deny any con

nection with, or knowledge of the allegedmalfeasance now at issue.

Should the Commission, however, consider that Charles F. Barry, Jr.,

is also chargeable with misconduct, Image proposes to eliminate him

as a stockholder through the purchase of his interest by another stock

holder, William Creech.Therefore, Image asserts that its application

merits renewalwithout hearing since there is no substantial question

as to the qualifications of any of its present principals to be Commis

sion licensees and since no person responsible for the misconduct

charged will benefit from renewal of the station license.

10. The Broadcast Bureau opposes grant of Image's petition on

the ground that numerous unresolved issues remain concerning the

character qualifications of Image to continue as a Commission licensee

and that the resolution of such issues require a hearing. It asserts that

& According to the estimate of the trustee, this sum would not exceed $ 1,000 .

? Also before the Commission are an opposition to the petition of Image filed by the

Chief, Broadcast Bureau , on Aug. 23 , 1968 : a supplemental petition for reconsideration filed

Sept. 30, 1968 , by Image ; an opposition to the supplemental petition filed by the Chief,

Broadcast Bureau, on Oct. 15 , 1968 ; and a reply filed by Image on Nov. 8 ,1968 , to the

furtheropposition. Pursuant to section 1.45 ( c ) of our rules, we authorize the supplemental
petition for reconsideration filed by Image, and the pleadings responsive thereto .

8 Epperson's stock is presently held by the First National Bank of Eastern North Carolina,

pursuant to its purchase at a foreclosure sale after Epperson had defaulted on a note secured
by thestock .
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under established Commission policy, elimination of a wrongdoer from

the corporate licensee is not sufficient to warrant a grant of the renewal

application, but that even if it were, a hearing is necessary in this case .

In addition to the charges of serious misconduct on the part of Epper

son and Barry, the Bureau contends that the conduct ofCreech as well

as the indications ofextreme negligence and the flagrant disregard by

other stockholders of their responsibilities as principals of the licenseo

shouldbe explored in an evidentiary hearing.

11. In this situation, we are persuaded that Image's petition should

be denied . No reasons worthy of consideration have been advanced

to justify a departure from our clearly enunciated policy that a li

censee cannot escape responsibility for the transgressions ofpersons

who are delegated the authority tomanage the station for the licensee.

Eleven Ten Broadcasting Corp., 32 FCC 706, 22 R.R. 699 ( 1962 ),

affirmed sub nom . Immaculate Conception Church of Los Angeles, et

al. v. F.C.C., 116 U.S. App. D.C. 73, 320 F. 2d 795, ( D.C. Cir. 1963),

cert. denied 375 U.S. 904 ( 1963) ; KWK Radio , Inc.,34 FCC 1039, 25

R.R. 577 ( 1963 ) , affirmed 119 U.S.App. D.C. 144, 337 F.2d 540 ( D.C.

Cir. 1964 ),cert.denied 380 U.S. 910 (1965) ; and Mile High Stations,

Inc., 28 FCC 795, 20 R.R. 345 ( 1960 ). From the pleadings and affi

davits before us, it is apparent that the other Image principals per

mitted Buford Epperson, to whom they now attribute sole

responsibility for the misconduct of the licensee, to exercise complete

dominion over the affairs of the station during his tenure as president.

We are therefore unable to accept the contention that the license should

be renewed without hearing so that those same principals, who ab

dicated all responsibility in the conduct of the licensee's operations,

may be sparedthe riskof the loss of their investment. If proven, the

alleged malfeasance will bear directly on the qualifications of Image

and these principals to be Commission licensees and a renewal without

hearing would be inconsistent with the public interest.

12. Accordingly, It is ordered, That the petition for reconsidera

tion , filed by H. Clyde Pearson, trustee in bankruptcy for Impact

Radio, Inc. on June 27, 1968, 18 granted ; andthat

(a ) The application for renewal of license (BR -3487) for sta
tion WPXI at Roanoke,Va . , Is granted.

( 6 ) The application for consent to involuntary assignment of

license to H. Clyde Pearson , trustee in bankruptcy from Impact

Radio, Inc. (BAL -6349 ), accepted for filing on June 7, 1968,

Is granted.

(c) The application for consent to voluntary assignment of

license toT &H Broadcasting, Inc. (BAL -6402 ), accepted for

filing on July 11 , 1968, 18 granted ; and

( d) The hearing proceeding in docket No. 17946 Is terminated .

13. It is further ordered, That the supplemental petition for re

consideration , filed by Image Radio, Inc. on September 30, 1968 , and

the pleadings responsive thereto are authorized and are acceptedfor

filing ; and that the petition for reconsideration, filed August 13, 1968 ,

by ImageRadio, Inc. and theabove -mentioned supplemental petition

for reconsideration, Are denied .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d



322 Federal Communications Commission Reports

FCC 68R - 498

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of
Docket No. 17243

KITTYHAWKBROADCASTING CORP. , KETTERING, Files Nos. BP- 16603,

OHITO, ET AL. 17244, 17245 , 17216,

For Construction Permits 17247, 17249, 17250.

MEMORANDUM OPINION AND ORDER

( Adopted November 29, 1968 )

BY THE REVIEW BOARD : BOARD MEMBERS SLONE AND KESSLER ABSENT.

1. This proceeding, involving seven applications for new or changed

standard broadcast facilities, was designated for hearing by Memo

randum Opinion and Order, FCC 67-256, 7 FCC 2d 153, released

March 16, 1967. The Review Board, on July 24, 1968, released a

Memorandum Opinion and Order (FCC 68R - 309, 13 FCC 2d 928 )

adding issues to this proceeding, including an issue inquiring into
Gem City Broadcasting Co.'s failure to notify the Commission of an

NLRB Ï'rial Examiner's Decision , TXD -207–68, released April 9,

1968. Now before the Review Board is a petition for reviewof ex

aminer's ruling on the production of evidence,filed October 9 , 1968,

by Kittyhawk Broadcasting Corp. (Kittyhawk). Petitioner requests

reversalof that portion of the Order of Hearing Examiner Chester A.

Naumowicz , Jr., issued October 4, 1968 (FCC 68M - 1379 ) , which

denied Kittyhawk's request for further evidence.

2. Kittyhawk's " request for further evidence" sought the produc

tion of Gem City's principal stockholder, Arthur Beerman , pursuant

to section 1.353 of the Commission's rules, as a witness for testimony

about Gem City's failure to notify the Commission of the aforesaid

NLRB trial examiner's decision . Petitioner avers that the Revier

Board, in its Memorandum Opinion and Order, supra, specifically in

dicated that the conduct underlying the NLRB suit should be ex

plored ; that the production of Beerman is necessary because it is his

1 Other related pleadings presently before the Board for consideration are : ( a) opposi
tion, filed Oct.21, 1968, by theGemCity Broadcasting Co.;(b) Broadcast Bureau's

comments, filed Oct. 21, 1968; ( c ) supplement to petition , filed Nov. 14 ,1968, by Kittyhawk ;

and ( d )opposition to supplement, filed Nov. 26, 1968, by the Gem City Broadcasting Co.

2 Sec. 1.353 of the Commission's rules provides : " At any stage of a hearing, the pre

siding officer may call forfurther evidence upon any issue and may requiresuch evidence

to be submitted by any party to the proceeding .".

3In its supplementto petition Kittyhawk informs the Commission that the National

Labor Relations Board issued an order affirming the previously submitted NLRB examiner's

decision . Kittyhawk notes thatno further administrative review is available . To the extent

the supplement points out that the NLRB examiner's decision was adopted by the NLRB,

the supplement will be considered . However, the supplement also contains a request for

clarification with respect to Gem City's burden of proof.Therequest for clarification is

inappropriate in a responsivepleading andmust be denied because there is noindication

thata similar request was first made tothe examiner. See United Transmission , Inc., FCC

67R -480 , 10 FCC 2d 702 , released Nov. 16, 1967 ( Order ) .
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conduct which gaverise to the NLRB Order ; and the facts inquestion

are peculiarly within the knowledge of Beerman. Kittyhawk argues

that evidence regarding the NLRB suit has not been introduced into

the record because the examiner erroneously admitted the NLRB

Order solely for the purpose of establishing that the NLRB proceed

ing did takeplace andthat the order was the result ofsuch proceeding,

and refused to compel Gem City to meet its burden of proof on the

issue. Kittyhawk argues that if evidence should be taken on a desig

nated issue, which the examiner concedes, then it must follow the

processes of the Commission should be used to obtain that evidence.

3. In opposition, Gem City avers that the Review Board stated in

its Memorandum Opinion and Order that the examiner was authorized

to permit an appropriate evidentiary inquiry with regard to the con

duct underlying theNLRB suit under the standard comparative issue.

However, Gem City avers that the Board did not orderthe examiner

to hear such evidence ; that no specific issue was added regarding such

conduct ; and that no burden was placed on Gem City regarding such

conduct. Moreover, Gem City argues, Beerman is not a competent wit

ness with regard to the issue under consideration.

4. As the Broadcast Bureau correctly notes, the Board stated that

it would permit theconduct underlyingthe NLRB suit " to be explored

under the standard comparative issue" and authorized the examiner

to permit “ an appropriate evidentiary inquiry ." 4 This inquiry was
authorized under the standard comparative issue (which has not yet

been reached in the hearing procedure ) , not within the context of the

1.65 issue. Consequently, the Board finds that the Hearing Examiner
has complied with the Board's Order in taking notice of the NLRB

trial examiner's decision for the limited purpose of establishing that

the VLRB proceeding did take place and resulted in an order. The

examiner's refusal to compel the production of Beerman as a witness

under the 1.65 issue, therefore, was not an abuse of discretionary

power. The examiner correctly ruled that the burden of proof was on

Gem City and that he had no obligation to tell Gem City how to try

its case .

5. Accordingly, It is ordered , That the request to accept supplement,

filed November 14, 1968, by Kittyhawk Broadcasting Corp., Is granted

to the extent indicated herein and Is denied in all other respects; and

that the petition for review of examiner's ruling on the production of

evidence , filed October 9, 1968, by Kittyhawk Broadcasting Corp. Is

denied .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

• The issue in question added by theReview Board is as follows :

( a ) To determine ( 1 ) the facts and circumstances surrounding the Gem City

Broadcasting Co's failure to notify the Commission of the NLRBtrial examiner's
decision , TXD - 207-68, released April 9 , 1968 ; ( 2 ) whether, in light thereof, this

applicant has continued to keep the Commission advised of " substantial and sig

nificant" changes, as required by section 1.65 of the rules ; and (3 ) if not, the effect

on the applicant's requisite and comparative qualifications to be a Commission

licensee.
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FCC 68R -496

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of

ALBERT JOHN WILLIAMSAND Jack M. REEDER, Docket No. 16115

D.B.A. RADIO NEVADA , LAS VEGAS, NEV. File No. BP - 16524

For Construction Permit

APPEARANCES

Samuel Miller, Mark E. Fields, and Joseph Chachkin, on behalf of

Radio Nevada ; R. Russell Egan and Erwin G.Krasnow , on behalf of

WGN Continental Broadcasting Co.; L. Adrian Roberts, Francis X.

McDonough, and Charles J.McKerns, on behalf of Golden West

Broadcasters (KMPC ) ; and John B. Letterman and Richard M. Riehl,

on behalf of the Chief, Broadcast Bureau , Federal Communications

Commission .

DECISION

(Adopted November 26, 1968 )

BY THE REVIEW BOARD : BERKEMEYER, PINCOCK, AND SLONE. BOARD

MEMBER BERKMEYER CONCURRING AND ISSUING STATEMENT.

1. Albert John Williams and Jack M. Reeder, doing business as
Radio Nevada (Radio Nevada ) seek authority to construct a new

Class II - A broadcast station ( 720 kHz, 50 kw-D, 10kw - N ,DA - N , U )

at Las Vegas, Nev. By Memorandum Opinion and Order, FCC 65–

630, released July 21, 1965, this application, together with six other

applications, was designated for consolidated hearing. Additional

parties were named to this proceeding, including Golden West Broad
casters, licensee of KMPC , Los Angeles, Calif., and WGN Continental

Broadcasting Co. (WGN) , licensee of WGN, Chicago, Ill.; the latter

operates as the dominant station on the clear channel frequency of

720 kHz. With the dismissal of the five applications noted above, the

remaining Radio Nevada and Circle L proposalswere no longer
mutually exclusive. In an Initial Decision , FCC 680-41, 13 R.R. 2d

279 , released May 31 , 1968, Hearing Examiner Isadore A. Honig

recommended a grant of both the Circle L and Radio Nevada applica

tions . In addition, the examiner granted Circle L's motion to sever

1 The application of Circle L , Inc. (Circle L ), requesting a construction permit for a

class II - A standard broadcaststation at Reno, Nev., to operate on 780 kHz, remained in

consolidated hearing. The following applications were subsequently dismissed : Capital

Broadcasting Co. of Utah ( KPTL ) for use of 780 kHz at Carson City, Nev. ; Southwestern

Broadcasting Co. (KORK ) and 780, Inc.,each seeking the useof780 kHz atLas Vegas ;

andtheBenayCorp. (KTEE )andMeyer (Mike ) Gold(KLUC ) for use of 720 kHzat Idaho

Falls , Idaho, and Las Vegas , Nev.,respectively.
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the applications. The following modified issues involving the Radio

Nevada proposal remained unresolved :

To determine the areas and populations which would receive primary

service from * * * Radio Nevada, and the availability of other primary

service to such areas and populations.

To determine whether the Radio Nevada proposal would cause objection

able interference to station KMPC , Los Angeles, Calif., or any other existing

standard broadcast station, and , if so, the nature and extent thereof, and

the availability of other primary service to such areas and populations.

To determine whether * * * Radio Nevada would be able to adjust and

maintain ( its ] directional antenna as proposed in [its ] application .

To determine whether the Radio Nevada proposal would cause inter

ference to station WGN, Chicago, Ill.

To determine, with respect to Radio Nevada's financial proposal :

(a ) The basis of Radio Nevada's

( 1 ) estimate of construction costs, and

( 2 ) estimated operating expenses for the first year of operation ;

( 6 ) Radio Nevada's current financial position and whether sufficient

funds are available to meet the cost of construction and one year's oper

ation of the proposed station ;

( c ) The basis for Radio Nevada's estimate of revenues in its first

year of operation, whether such estimate is reasonable , the extent to

which net operating revenues may be relied upon to yield necessary

funds for the initial construction and one year's operating cost ;

( d ) Whether, in the light of the evidence adduced pursuant to items

a,b, andc, Radio Nevadais financially qualified.

To determine, in light of the evidence adduced pursuant to the foregoing

issues, which , if any, of the applications should be granted .

2. In brief, the examiner found that Radio Nevada proposes night

time service for a total of 124,097 persons in an area of 5,896 square

miles; such service would include a nighttime " white " area population

of 7,551 in a 5,274 square mile area or approximately 6 percent of the

population and about 90 percent of the area within Radio Nevada's

service area as delineated by its 3.7 -mv / m contour. The examiner

concluded that a grant of the Radio Nevada application would be

consistent, in all respects, with the allocation principles pertaining to

class II-A stations . The examiner also found that Radio Nevada had

demonstrated the availability of assets valued in excess of $600,000

with which to meet construction and first year's operating costs of

approximately $ 422,000, and he therefore concluded that Radio Nevada

is financially qualified to construct and operate the proposed Las

Vegas station. Finally, the examiner concluded that Radio Nevada

can adjust and maintain its three -element array to constrain radiation

within the specified maximum expected operating values (MEOV),

and that the Radio Nevada proposal would not cause objectionable

interference to station WGN or any other existing station except

station KMPC.* The proceeding is now before the Review Board on

? The application of Circle L was granted by the Review Board . Circle L, Inc., 14 FCC

2d 924, 14 R.R. 20 473 ( 1968 ) . Therefore , references to the Circle L proposal in these

issues and additional inquiries relating exclusively to the Circle L application have been
deleted .

* Rule 73.22 (b ) provides that " No class II-A stations shall be assigned unless at least

25 percent of its nighttime interference -free service area or at least 25 percent of the

population residing therein receivesno other interference -free nighttime primary service. "

Station KMPC would receive first adjacentchannel interference duringdaytime hours
to 0.04 percent of the total population which it serves during these hours . All portionsof

this interference area presently receive at least fourotherprimary services, and the signal

from theproposed new station would also be available inthe area whichwill lose the

KUPC signal. Thus the total number of signals available to that area will not be reduced .
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exceptions filed by WGN, which relate to various technical , financial ,

and coverage questions. The Board has reviewed the Initial Decision

in light of these exceptions, our examination of the record, and the
oral arguments presented beforea panel of the Board on October 10,
1968 ; we concur both in the examiner's recommendation that the Radio

Nevada application be granted and his reasons therefor. The Initial

Decision is accordingly adopted, subject to such modifications as are

contained in the following paragraphs and in the rulings on WGN's

exceptions.

Proposed Coverage

3. WGN submits that the examiner erred in finding a grant of the

Radio Nevada proposal to be consistent with the Commission's Clear

Channel proceeding 5 and allocation policies. More specifically, WGN

argues that although the proposal satisfies the minimum standards of

"white" area service specified in rule 73.22 ( b) ( see footnote 3, supra ),

such service would be provided to a virtuallyuninhabited area, and

thus constitute a wasteful use ofthe frequency.WGN notes that Radio

Nevada proposes to serve a " white " area in which only 1.5 persons per

square mile reside , compared with a national average density of 50.5
persons per square mile. In addition , WGN argues that the Examiner

erroneously rejected an exhibit which showed that FM service is pres

entlyavailable to substantial portions of Radio Nevada's "white" area .

WGN submits that the utter futility of class II - A allocations and the

potential for improved skywave service from class I - A stations should

be recognized.

4. WGN's argument is without merit. As noted by the Review Board

in Flathead Valley Broadcasters (KOFI) , 4 FCC 2d 14, 8 R.R. 2d

450 (1966 ) , the primary objective of the Clear Channel proceeding

was " to render wide area service to the residents of less densely popu

lated portions of thecountry which are beyond the effective reach of

interference - free nighttime service from other classes of stations."

In the Matter of Clear Channel Broadcasting, 31 FCC at 575, 21 R.R.

at 1812. It would be less than realistic therefore to compare the popu

lation density within the proposed service area ( 1.5 persons per square

mile ) with the national average density ( 50.5 persons per square mile )

in order to determine the desirability of the proposal. It should be

noted that both of the states to which the class II- A assignmentson this

frequency could have been made have population densities signifi

cantly lower than the national average : Nevada, 2.6 persons per sq .

mi.; Idaho, 8.1 persons per sq . mi. In addition, the Board agrees with

the examiner's determination that the proposed service area is not

virtually uninhabited. Thus, Radio Nevada's proposal to serve a

" white" area nighttime population of 7,551 ( in 90 percent of its pro

posed service area) compares favorably with Commission grants in

Boise Valley Broadcasters, FCC 65–149, 4 R.R. 2d 559 ( nighttime

5 In the Matter of Clear Channel Broadcasting , 31 FCC 565 , 21 R.R. 1801 ( 1961 ) ;

reconsideration denied , FCC 62–1214 , 24 R.R. 1595 ; Memorandum Opinion and Order ,

FCC 65-732, 5 R.R. 2d 1724 .

* On Oct. 31, 1963, WGN filed an application for authority to operate with 750 kw on
an experimental basis.
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" white " area residents — 2,977) ; Harriscope Broadcasting Corp.

(KTWO), 7 FCC 2d 449, 9 R.R. 2d 742 (1967) , ( 3,663 persons) ; and

XYZ Television, Inc. (KREX ), 11 FCC 2d 839, 12 R.R. 2d495 (1968 ) ,

( 7,130 persons). While other class II - A grants have involved consid

erably larger " white"area populations, the cases cited above demon

strate that the " white " area of present concern cannot be considered

uninhabited .

5. WGN's arguments concerning the availability of FM service in

the area and the desirability of its proposed 750 kw operation areof

little relevance to the instant proceeding. With respect to FM availa

bility , the Commission has indicated that the clear channel proceeding

“hasalways been considered as pertaining to and concerning thestand

ard broadcast band" and that a consideration of FM service " would

merely serve to delay a conclusion of the proceeding . ” In the Matter of

Clear Channel Broadcasting, supra, 24 R.R. at 1612–1613. See also

Boise Valley Broadcasters, supra, where the same argument was

specifically rejected by the Commission. The question of high-power

authorization for existing class I - A stations was also considered in

the clear channel inquiry.In that report,at 31 FCC 575–577, 21 R.R.

1812–1815, the Commission discussed the question of duplication

versus very high power and concluded that the public interest would

best be served by permitting class II - A stations to operate nighttime at

predetermined locations on each of 12 specified class I - A clear chan

nels. As to the remaining 13class I - A clear channels, the Commission

reserved its determination for some future date. In this connection,

the Commission noted “ the potential for widespread improvement in

skywave service is *** preserved for future evaluation ” and in

concluding, the Commission said, " that the properbalancebetween

immediate objectives and possible future goals is best achieved by

deferring action on the channels noted above and permitting one new

unlimited time operation on the following: * * * 720 * * * ." Thus,

the Commission has determined that the publicinterest willbest be

served by permitting a class II - A station in Utah, Idaho, or Nevada,

to operateon the class I-A channel 720 kHz.TheCommission's deci

sion in this matter was appealed by WGN, Inc., and others. The U.S.

Court of Appeals for the District of Columbia Circuit affirmed that

decision, sub. nom ., The Goodwill Stations, Inc. v. FCC, 325 F.2d 637 ;

1 R.R. 20 2040 ( 1963 ). Accordingly, WGN's argument with respect to

its future potential operation with very high power on 720 kHz can be
accorded no weight.

FINANCIAL QUALIFICATIONS

6. In addition to the various exceptions relating to Radio Nevada's

estimates of expenses and funds available ( see for examples, pars. 8

and 9, infra ) , WGN excepts to the examiner's failure to discuss (a )

the various inadequacies and inconsistencies in Radio Nevada's

financial showing which moved the Commission to add a full financial

issue; ( 6 ) the applicant's deferral of numerous expenses beyond the

first year of operation ( in amounts alleged to total over $ 700,000 ), in
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order to be found financially qualified ;and ( c ) Williams' October 1966

pledge that the proposed KÅIL - TV ? operation will have first call

over the Radio Nevada proposal upon the total assets of Williams
and Trans-America * * *

7. Althoughthe Review Board is in substantialagreement with the

examiner's findings with respect to Radio Nevada's cash requirements

and available funds, we believe that the clearest and most expeditious

means of reaching the merits of WGN's exceptions relating to cost

items, and of correcting minor errors in computation, is to itemize the

cost requirements of Radio Nevada and thefundsit has available, with

appropriate explanations where the figures differ from those con

tained in the examiner's findings. The following specified amounts re

flect projected expenditures to be incurred by Radio Nevada during the

first year of operation of the Las Vegasfacility and the cash drain

attributable to the operation of station KAIL . In each instance, the

sums represent amounts which would be required for the 16 -month

period ( 4 monthspreoperational and first year of operation ) terminat

ing at the end of 1969.8

8. Construction and first year operating expenses :

( a ) Technical equipment -- $51, 572. 60

This amount includes a downpayment ( $ 23,083.60 ), 2 in

stallments during the preoperational period $ 3,927 ) , 1st year

installments ( $ 23,562 ), and freight ( $ 1,000 ). The examiner

estimated$ 3,760.34 for preoperational installments. How

ever, the figure appearing above, advanced by WGN excep

tion 6, appears to be the correct computation .

( b ) Studio and office equipment- 0

The examiner found that additional equipment for 2 com

plete studios and offices is at hand. While WGN excepts

to the examiner's failure to include an unspecified expense

for shipment of these items (WGN exception 7 ) , as Williams

testified , such costs would be inconsequential.

( c ) Land 15, 250.00

This includes the cost of a title search estimated by the

examiner as a $ 375 expense. WGN excepts to this estimate

( WGN exception 8 ) and the record supports a higher esti

mate of approximately $ 500, included above.

( d ) Building construction. 14, 617.00

( e ) Professional fees.--- 2,000.00

WGN excepts to the abs ce of allocations for legal and

engineering fees (WGN exceptions 9 and 11 ) . The record in

dicates that the bulk of these expenses have been deferred

past the first year of operation. The $ 2,000 estimate for

accounting fees was not shown to be deferrable.

7 Television Station KAIL , Fresno , Calif ., is owned by a subsidiary of Trans -America

Corp.; all of theoutstanding sharesof Trans -America areowned by the principals of Radio

Nevada - Albert John Williams and Jack M. Reeder.

& While WGN argues that, due to the present state of the proceeding, the 16 -month

period should end in June 1970, its argument is unpersuasive. A review of the record indi

cates that in allsignificant instances the examiner applied a particularly stringent standard

in determiningRadio Nevada's financialcompetence. Thus, contrary to the argument of

the Broadcast Bureau and Radio Nevada that this applicant should only be held accountable

for the cash drain attributable to station KAIL's first year of operation ( ending December

1967 ), the examiner charged Radio Nevada with station KAIL expenses for an additional

period of approximately 2 years. In addition , the examiner computed the cash drain of

KAIL by projecting average monthly KAIL revenues of only $5,000 , even though the

record establishes that, beginningJanuary 1967, KAIL's monthly revenues have continually

increased to a level exceeding $ 5,000 per month .Therefore, the examiner's selection ofthe

period ending December1969 appears both reasonable and adequate to assurethat the

cash requirement of station KAIL will not adversely affect Radio Nevada's ability to

construct and operate its proposed station for 1 year.
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( f ) Preoperational expenses. $11 , 167.00

WGN excepts tofailure to include $ 250 in property taxes

(WGN exception 12 ) . However, since this amount was

shown to be an operating cost, nonsalaried, it has not been

added here. Exception is also taken to failure to include

portions of travel expense during the entire 16 -month period

(WGN exception 13 ). Some provision has been made by the

applicant for this expense and the remaining amounts are

minimal and beyond estimate.

( 9 ) 1st year operating costs.. * 152, 300.00

Included in this amount is a $ 400 expense for legal fees

incurred through Radio Nevada's incorporation (WGN ex

ception 13 ) . However there is some evidence that the serv

ices could be performed gratis.

( h ) Contingency fund. 10,000.00

( i ) Cash requirements for KAIL ” . 141, 252.00

( j ) Repayment of loans--- 24,500.00

This amount includes interest and commitment fees on

United California Bank loans to Williams and Reeder

(WGN exceptions 24 and 30 ). Repayment of principal of

these loans and a loan from Marie J. Williams will begin

after 1st year of operation .

Total 422, 658. 60

1 This estimate included nonsalaried 1st year expenses. Both the examiner and Radio

Nevada allocate $ 27.400 for this expense ;however,duetoan apparenttypographical error,

the examiner's figures for legal and accounting expenses ($2,000 ) should appear as

$ 1,000.

* The examiner's computations in par. 15 of the conclusions are substantially correct,

The cash drain for KAIL - TV for the additional 2 -yearperiod ( 1968–69 ) would amount

to amaximum of approximately $ 95,888.* When added to the projected cash drain of

KAIL - TV for the last 7 months of 1967 ( a maximum of $ 11,696 * ) , and current obligations

( $ 13,416 , $ 18,495, and $ 1,757) , the total cash requirement for KAIL - TV would be a

maximum of approximately $141,252 for the period ending December 1969.

*The Board's review of the financial data indicates that the cash drain for the last

7 months of 1967 amountsto only $ 10,696. Consequently, the additional 2 -yearcash

drain of $95,888 would be reduced proportionately. However, the Board has chosen to

utilize the figures most adverse to the applicant. The footnote mark in par. 15 , line 4

of the Initial Decision is in error .

* Letters from the United California Bank, extending thematurity dates ofthe loans to

Aug. 7, 1969,were acceptedby the Boardin an amendment filed by Radio Nevada on Aug. 9 ,

1968. Circle L , Inc.,FCC 68R - 367, 14 FCC 20 579, released Sept. 5 , 1968.Inaddition ,the

record shows that the loan to Albert J. Williams from Marie J. Williams is payable

" beginning 1 year afternegotiated ." It has not been shown that the loan will be negotiated

at a time which would require repayment to commence within the 1st year of the

proposed station's operation .

9. Funds available :

( a ) Jack M. Reeder commitment : $58,106.00.

While WGN excepts to Reeder's ability to meet his commit

ment ( WGN exception 25 ) , the record shows Reeder's avail

able funds as follows : Net bank loans ( $49,500 ) ; cash and

other liquid assets less current liabilities ( $ 24,418 ) ; ' potential

2d mortgage on home ( $6,000 to $ 8,000 ) ; gross income over

past 3 years ( over $ 19,000 a year ) .

( 6 ) Albert J. Williams ( committed to furnish remaining funds ) :

( I ) Cash $152 , 807

The examiner found cash of $186,607 available ; how

ever, Williams testified that approximately $33,800 would

be retained for KTYM and KAIL expenses. ( KTYM

AM / FM , Inglewood , Calif. , is licensed to Trans-America

Corp.)

( II ) Loan from Gautney and Jones_ . 20 , 000

( III ) Loan from Marie J. Williams.. 30, 000

1 WGN exception 25 objects to the examiner's finding that Reeder's " own" liquid assets

total more than $24,000 . While most of the negotiable securities recorded in RadioNevada

exhibit 27, p. 23, are owned jointly by Reeder and his wife , the latter has indicated her

Intention to makke her interests available to Reeder .
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( IV ) Stock gift-----

( V ) Net on loan from United California Bank ...

3, 500

198 , 000

404, 307

92, 628

Subtotal

( VI ) Net income from KTYM AM/FM less depreciation ( as

requested by WGN exception 27 ) , and taxes

WGN argues that Williams' full salary of $60,000 should

be deducted (WGN exception 27 ) ; however, the portion

actually received in salary ( $ 15,000 ) by Williams has

been deducted and any remaining amount is held as a

business asset. See Radio Nevada exhibit 27, tr. p. 31, 69.

Subtotal

( c ) Estimated revenues.

496 , 935

2 30,000

526, 935

58 , 106Plus Reeder commitment---

Total 585, 041

? As is indicated infra , even without this $30,000, Radio Nevada would have available to

it approximately $ 132,000 more than it requires to construct and operate the proposed
station .

10. The record clearly demonstrates that RadioNevada has sufficient

resources to construct and operate its proposed facility with a " cushion "

of approximately $ 162,000 . Stated in a differentmanner, the deposited

revenues from the operation ofKTYM (found to be approximately

$61,000 yearly ) would offset the cash requirements of KAIL - TÙ

without reliance on other assets. Absent loans, Reeder and Williams

will have available funds of $ 177,225 in cash and liquid assets to meet

the Radio Nevada requirement of approximately $ 281,000. The differ

ence of approximately $104,000 would be more than offset by expected

revenues ($ 30,000 ) and the availability of almost $ 298,000 in loans.

While WGN raises exceptions to Radio Nevada's deferral of expenses,

its argument is unpersuasive. In Mt. Carmel Broadcasting Co., & FCC

2d 1033, 10 R.R. 2d 961 ( 1967 ) , the Board indicated that the " normal

practice of deferring loan repayments until the second year of opera

tion ” did not constitute an attempt to evade an applicant's duty to

account for its " normal and expected expense” under Ultravision

Broadcasting Co., 1 FCC 2d 544 , 5 R.R. 2d 343 ( 1965 ) . Numerous

cases recognize the practice of deferring bank loan repayments. See

for example, Connecticut Coast Broadcasting Co., 5 FCC 2d 640,8 R.R.

2d 1007 (1966 ) , reconsideration en banc denied 6 FCC 2d 481,9 R.R. 2d

151 (1967) ,recon .den ., 7 FCC 2d 438, 9 R.R. 2d 839;L. B.Wilson, Inc.,

37 FCC 511,3 R.R. 2d 61 ( 1964 ) . As noted in Ultravision Broadcasting

Co., supra, objectionable deferred expenses involve " first monthly or

quarterly installment payments for equipment or other fixed charges

(which ]have, by agreement with the manufacturers or supplier, been

deferred beyond [the first year operating] period .” In the instant

case, Radio Nevada's technical equipment will cost $ 115,418 ; the in

stallmentsto be paid by the applicantduring the 16 -month construction

and operating period amount to $ 51,572.60. In addition expenses for

studio andoffice equipment, land, and building construction are pay

able, in full, during the first year of operation. Although the appli

cant's deferral of professional fees in this and other proceedings is
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somewhat unusual ' (other than the $ 2,000 expense for accounting

services ), it appears that the applicant has allocated $ 10,000 for

contingencies and has sufficient additional resources to meet these

expenses even during the first year of operation. Thus, this is not a

situation where anapplicant is ableto establish his financial qualifica

tions only because he has deferred " first monthly or quarterly install

ment payments for equipment or other fixed charges” such as the

Commission found objectionable in Ultravision Broadcasting Co. ,

supra .

11. WGN's exceptions directed to the examiner's failure to discuss
the circumstances which moved the Commission to add a full financial

issue are, at best, only historically relevant. The major inaccuracies

which prompted the addition of the financial issue have been adequately

explained both in testimony and in the 74 -page financial analysis

(RadioNevada exhibit 27) submitted by the applicant. The fact that

Radio Nevada's application was the subject of several financial amend

ments affords, of itself, no basis for concluding that the amended

proposal is deficient.

12. WGN also excepts to the examiner's failure to discuss various

representations made by Williams to the Commission with regard to

the 1966transfer of station KAIL to the principals of Radio Nevada,

to wit : That the facilities of KAIL - TV would be improved and that

the "KAIL operation will have first call over the Radio Nevada

proposal uponthe total assets of Williams and Trans-America.” WGN

submits that, although the Commission relied on these representations

in granting the KAIL transfer, the record in the instant proceeding

reveals that Williams, in an effort to be found financially qualified

herein , hassubsequently altered hisfinancial priorities in favor of the

Radio Nevada proposal. To allow Williamsto ignore his prior repre

sentations to the Commission, WGN contends, wouldbe to allow an

applicant to makea mockery of Commission processes."

13. Viewed in the context of the financial issue designated against

Radio Nevada, it appears thatthe question of cash requirements for

the improvement ofRAIL - TV facilities is moot inasmuch as there is

no longer an outstanding construction permit or application pending

for such modifications.10.The construction permit originally held by

theapplicant's principals was, in effect, “inherited” with the purchase

of the KAIL facility, which was approved by the Commission in

December of 1966. Thereafter, upon conducting independent engineer

ing studies of the KAIL operation, it was determined, through an

exercise of legitimate business judgment, that the modifications then

authorized were insufficient to effectuate the service objectives of the

new owners ; the permit was therefore canceled in May of 1967. How

ever , an intention to improve the KAIL facilities has not been dis

claimed , and there is indication in the record that preliminary steps

The Board notes that Radio Nevada's exhibit 27. p . 47 , indicates that as of Mar. 31 ,

1967, this applicant had already paid in excess of $ 8,000for legal, engineering, and account

ing fees incurredinthe preparation and prosecution of its application.

10 WGN'simplied suggestion that Radio Nevadashouldsomehow be forced to proceed

with its previously, proposed modification of KAIL must be rejected. The Commission

accepted the construction permit when it was returned, and the Board has no authority

to compel Radio Nevada to proceed with that abandoned proposal.

15 F.C.C. 2d
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have been taken by the applicant to secureequipment and plan con

struction for the improved facility. Finally, if in fact a question

of Williams' candor isbeing raised, itmust benoted that no issues were

specified concerning this matter and no request for enlargement of

issues inquiring into this matter was filed . Moreover, the Board is

not persuaded that the fact that Radio Nevada dismissed the applica

tion to improvethe facilities of KAIL approximately 6 months after

it represented that the operation and improvement of KAIL would

receive first call on its assets would, of itself, afford an adequate basis

for specifying any disqualifying issues. Thus, the explanation given

by Radio Nevada for its actions is credible anduncontradicted, and we

have no reason to suspect thatthe representation was not made in good

faith. Nor is there any indication that Radio Nevada has,on any other

occasion, failed to carry out its promises to the Commission. In short,

we fail to seeabuse of the Commission's processes in the circumstances

surroundingKAIL's return of its construction permit.

14. Accordingly, It is ordered, That the application of Albert John

Williams and Jack M. Reeder, doing business as Radio Nevada (BP

16524 ) for a construction permit for a new class II-A standard broad

cast station at Las Vegas, Nev. , Is hereby granted, subject to the fol

lowing conditions :

( 1 ) Painting and lighting ofthe proposed antenna system shall

be in accordance with paragraphs 1, 3 , 12, 21 , and 22 of FCC Form
715 .

( 2 ) A properly designed phase monitor shall be installed in the

transmitter room as a means of continuously and correctly indi
cating the amplitude and phase of currents in the several elements

of the directional antenna system .

( 3) Field measuring equipment shall be available at all times,

and, after commencement of operation , the field intensity at each

of the measuring points shall be measured at least once every 7

days and an appropriate record kept of all measurements so made.

( + ) A complete nondirectional proof of performance, in addi

tion to the required proof of the directional antenna system , shall

be submitted before program tests are authorized .

( 5 ) Permittee shall notify the FAA when equipment test
commences.

( 6 ) Before program tests are authorized , permittee shall elimi

nateany adverse effects of excess radiation over the FAA site at

Las Vegas, Nev.

( 7) The instrument of authorization issued to Radio Nevada

should specify that the allowable deviations in phase and current

ratio be held within plus or minus 1º and 1 percent, respectively.

DEE W. PINCOCK , Jember.

APPENDIX

1

RULINGS ON EXCEPTIONS OF WGN TO THE INITIAL DECISION

Exception N08. Ruling

Denied . When read in conjunction with the cited sec .

73.22 of the Commission's rules, par. 3 of the find

ings of fact, and footnote 1 of the Initial Decision , it
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Exception Nos .

2

3, 35 , 52 .

4 , 32, 50.

5, 34..

6

7

8

9

10

Ruling

is clear that applications seeking a class II - A assign

ment in Idaho were also acceptable for filing.

Granted . See footnote 3 of this decision .

Denied for reasons stated in par. 5 of this decision .

Denied . The examiner's acceptance of the amendment

was affirmed by the Board ( Circle L, Inc., 7 FCC 2d

494, 9 R.R. 2d 854 ( 1967 ) ) and WGN has offered no

reason which persuades us to reconsider that ruling.

The evidence establishes that Radio Nevada can ad

just and maintain its directional array as proposed .

Denied. The calculations offered in Radio Nevada ex

hibit 12 are based on measured patterns filed with the

Commission in support of applications for licenses,

pursuant to which licenses were granted . These pat

terns were independently reviewed by Radio Nevada's

consulting engineer. WGN has offered no evidence to

rebut the testimony of Radio Nevada's consulting en

gineer in support of this exhibit.

Granted . See par. 8 ( a ) of this decision .

Denied. See par. 8 ( b ) of this decision .

Granted to the extent indicated in par. 8 ( c ) ; denied in

all other respects as not decisionally significant.

Granted to the extent indicated in par. 10 of this de

cision .

Denied to the extent indicated in par. 10 of this de

11 , 33 .

cision .

Denied . The additional aerial measurements urged are

not required by the rules and appear unwarranted .

Skywave measurement requirements were specifically

deleted from the rules, In the Matter of Amendment

of the Standards of Good Engineering Practice, 10

R.R. 1562 ( 1954 ), and appear needless in this case.

Additional expenditures for these measurements are

therefore not required .

Denied . See par. 8 ( f ) of this decision .

Granted to the extent indicated in par. 8 ( g ) of this

decision ; denied in all other respects. See par, 8 ( f )

of this decision .

Denied. The examiner's findings with respect to Radio

Nevada's salary estimates are supported by the rec

ord, and WGN's additional exceptions do not contra

dict the findings of fact on p. 66 of the Initial Decision .

Denied. The examiner's finding that “ [ n ]one of the

other parties offered evidence either challenging or

rebutting these Radio Nevada cost estimates ” is rele

vant to the issue of whether Radio Nevada has demon

strated its financial qualifications in that it constitutes

one of the reasons for acceptance of Radio Nevada's
estimates.

Denied . See par. 13 of this decision .

Denied. As to the preliminary construction costs, while

they could have been more accurately recorded in Tel

America's balance sheets, the expenses involved have

been charged against the applicant and, therefore,

were considered when evaluating the applicant's

financial qualifications. Denied in all other respects

as not decisionally significant.

Denied . The examiner's findings with respect to KAIL

TV's operating revenues are reasonable and supported

by the record . See also footnote 8 of this decision .

Denied. The examiner's finding that operating expenses

for KAIL - TV during 1967 would come to approxi

15 F.C.C. 2d
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Exception N08. Ruling

mately $ 92,500 is supported by record. See Radio

Nevada exhibit 27 , p. 71. Denied in all other respects

for the reasons stated in ruling on WGN exception 17.

22 Denied as of no decisional significance.
23 . Denied as moot. See footnote 11 of this decision .

24 . Granted to the extent indicated in par. 8 ( j ) of this deci

sion ; denied in all other respects as moot. See ruling

on exception 23 .

25 . Denied. See par. 9 ( a ) and footnote 12 of this decision .

Insofar as this exception relates to the ability of

Reeder to fund his loan, it is denied as being of no

decisional significance.
26_ Denied . See footnote 11 of this decision .

27_. Granted to the extent indicated in par. 9 ( b ) ( VI ) of

this decision and denied in all other respects since

the examiner's findings are accurate and adequately

reflect the record .

28 --- Granted . See par. 9 (b ) ( I ) of this decision .

30_ Granted to the extent indicated in par, 8 ( j ) of this deci

sion ; denied in all other respects as moot. See ruling

on exception 23.

31.. Denied . Radio Nevada's estimate of 1st year revenues

of $ 250,000 was based on various factors in addition

to those listed in this exception. However, Williams'

evaluation of this data in arriving at his estimate is

of nopresent relevance. The examiner independently

examined this data and properly concluded that this

applicant could reasonably expect a minimum income

of $ 30,000 during the 1st year of operation .

36 .. Granted. The record supports the conclusion that Radio

Nevada's proposed daytime coverage would extend to

88,759 square miles, as reflected in par . 40 of the

Initial Decision .

Denied . See par. 4 of this decision .

38, 45, 46 . Denied . The examiner's conclusions are adequately sup

ported by the record .

39, 41 , 44, 47, 48------- Denied. The examiner's conclusions, as modified by this

decision , are supported by the record .

42 .. Denied for the reasons stated in footnote 8 of this

decision .

43_ Granted . See footnote 10 of this decision .

49 .. Denied . WGN's consulting engineer has conceded that

the proposed Radio Nevada array could be adjusted to

protect the secondary service area of WGN. The addi

tional requested conditions are neither required by

the Commission's rules nor necessary .

51... Denied. The examiner properly accepted the amendment

for the reasons stated in Circle L, Inc., FCC 67M - 1058,

released June 26, 1967.

37 .

STATEMENT OF BOARD MEMBER DONALD J. BERKEMEYER

Inasmuch as the engineering amendment to which I dissented has

been allowed and did not affect the interference problems in any way,

I join in the above decision .
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FCC 68-1144

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of
HARRY D. STEPHENSON AND ROBERT E.AND ROBERT E. Docket No. 18385

STEPHENSON , LEXINGTON , N.C. (Requests: File No. BP-17021

1140 kc, 1 kw, DA - Day )

CHINA GROVE BROADCASTING Co., CHINA Docket No. 18386

GROVE,N.C. ( Requests : 1140 kc, 500 w, Day ) File No. BP - 17686

For Construction Permits

MEMORANDUM OPINION AND ORDER

( Adopted November 26 , 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE CONCURRING IN

THE RESULT ; COMMISSIONER WADSWORTII ABSENT,

1. The Commission has before it for consideration the above

captioned applications which are mutually exclusive by virtue of inter

linking prohibited overlap of contours as defined bysection 73.37 of

the Commission's rules.

2. Also before the Commission are ( a) a petition for reconsideration

and return of the application of China Grove Broadcasting Co. (here

inafter, China Grove ), filed by Foy T. Hinson, licensee of stations

WRKB and WRKB -FM , Kannapolis, N.C .; ( 6 ) China Grove's reply ;

( c) Hinson's response to the reply ; (d) Hinson's subsequently filed

petition to deny the China Grove application ; and ( e ) pleadings in
opposition andreply thereto.

3. Petitioner Hinson bases his claim of standing as a party in

interest on the allegation that the proposed China Grovestation would

be located within the service area of stations WRKB and WRKB -FM

and would compete with them for advertising revenue. The Commis

sion finds that petitioner has standing as a party in interest within

the purview of section 309 (d) ( 1 ) of the Communications Act of 1934,

as amended, and section 1.580( i) of the Commission's rules. FCC v .

Sanders Bros. Radio Station , 309 U.S. 470, 9 R.R. 2008 ( 1940 ).

4. The China Grove application was tendered for filing on March

30, 1967, accompanied by a request for waiver of section 1.569 of the

Commission's rules. The proposal involves a technical violation of sec

tion 1.569 ( b) ( 2 ) ( i ) since the proposed site is located outside a 500

mile extension of the 0.5-mv/ m 50 -percent nighttime contour of

class I-A station KSL, Salt Lake City, Utah, on 1160 ke ( a frozen

channel ) and, therefore, is in an area where a class II - A facility might

be allocated if 1160 kc should be duplicated. Since the proposed fre

quency is 20 kc removed from 1160 kc, the problem which might be
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involved with a new class II - A assignment in the area would be over

lap of 2 and 25 mv/m contours.

5. On May 3, 1967, the Commission waived section 1.569 ( b ) ( 2) ( i )

and accepted the China Grove application for filing. Reliance was

placed on the applicant's demonstration that theexisting operations

of stations WTÝC, Rock Hill, S.C. , and WBAG , Burlington -Graham ,

N.C., both operating on 1150kc, 1 kw , day, already precluded the

establishment of anyclass II - A station in thearea ofthe instant pro

posal . Applicant contended that any class II - A proposal close enough

to involve 2 and 25 mv/m contour overlap with the China Grove pro

posal would also involve adjacent channel overlap of 0.5 mv/m con

tours with the aforementioned stations. It was further stated that,

since any class II-A station established in the area would have to

afford protection to KSL during nighttime hours, a directional antenna

system would be required. This system would require the signal to be

suppressed toward the west and radiate the major lobe toward the east

or southeast. Therefore, any such station would have its major lobe

within an area which presently receives primary nighttime service

from class I - B station WBT, Charlotte, N.C., operating with 50 kw.

Thus, any area which might be precluded by the proposed operation

would not be usable for a transmitter site by an assumed class II - A

operation, because it would be impossible to meet the requisite 25 per

cent "white area " nighttime.

6. In his petition for reconsideration and return of application filed

June 2, 1967, Hinsoncontends that the Commission erred in reaching

the conclusion that the proposed operation of China Grove will not

materially prejudice future consideration of adjacent class 1 - A chan

nels. The engineering statement submitted in support ofthe Hinson

petition assumes 250 w power for the hypothetical class II- A station

to show the areas precluded by the existing operation of stations

WBAG, Burlington -Graham , N.C., and WTYC, Rock Hill , S.C. On

the other hand, it assumes a class II - A operation of 50,000 w to show

the area that would be precluded by the instant China Grove proposal.

The Commission agrees with the applicant's reply statementthat it is

fallacious to assume the lowest power of 250 w to depict the area

precluded by the existing operation of stationsWBAG and WTYC

and then to assume the highest power of 50,000 w to show the area

precluded by the applicant's proposal. A further pleading filed by

Hinson on July 1, 1967, likewise does not persuade us to alter our

previous finding that the China Grove proposal would not preclude

the assignmentof a new class II - A facility . Accordinglythepetition

for reconsideration and return of the China Grove application will

be denied .

7. Pursuant to the Commission's Policy Statement on Section

307 ( 6 ) Considerations for Standard Broadcast Facilities Involving

Suburban Communities, 2 FCC 2d 190,6 R.R. 2d 1901 (1965 ) , Hinson

1 Therein , the Commission called for an examination to determine whether an applicant's

proposed 5 -mv / m -daytime contour would penetrate the geographic boundaries of any com

munity with a population ofover 50,000 persons and having at leasttwicethepopulation

of the applicant's specified community. If such a condition exists, a rebuttable presumption

arises that the applicant realistically proposes to serve the larger community.
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requests inclusion of an issue to determine whether China Grove's pro

posal will realistically provide a local transmission facility for its

specified station location, China Grove, N.C., or for the larger com

munityof Kannapolis, N.C. Hinson argues the 50,000 population test

set out in the Suburban Community Policy Statement, supra, was not

intended as an inflexible standard, and that he has made the necessary

threshold showing that the proposal actually seeks to serve Kannap

olis rather thanChina Grove citing in support V.W.B., Inc. , 8 FCC

2d 744, 10 R.R. 2d 563 ( 1967 ) . While admitting that the communities

in question fail to meet the population test enunciated by the Com

mission , petitioner contends that the applicant's 500 - w proposal for

China Grove ( 1960 U.S. census population , 1,500) places its 5 -mv / m

contour over approximately one-third of Kannapolis ( 1960 census

population, 34,647 ), and extends its 2 -mv /m contour over the remain

ingarea of thatcommunity. According to Hinson, the 1960 population

of China Grove was only one twenty -third the population of Kan

napolis , and this disparity will grow larger as Kannapolis continues

its steady expansion . As additional support for the requested issue,

petitioner alleges ( a ) that China Grove is only 5 miles from the center

of Kannapolis and within that community's “ metropolitan area ”;

( b ) that because of China Grove's small population , the applicant

would of necessity have to seek revenues outside of the community,

most logically in Kannapolis ; ( c ) that the residents of China Grove

do their " significant shopping” in Kannapolis ; (d ) that coverage of

China Grove could be achieved with 250- w power rather than the

500 w proposed ; and ( e ) that since the Commission must designate

the ChinaGrove application for hearing in any event, because of its

mutual exclusivity with the above- captioned Lexington proposal, a

hearing would be an appropriate forum for full exploration of the

question of which community China Grove Broadcasting Co. will real

istically serve.Petitioner also implies that the applicant's motive in

identifying with China Grove is primarily to gain a comparative hear

ing advantage over the Lexington proposal, since China Grove pres
ently has no local broadcast service, whereas Lexington has existing

AM (WBUY) and FM (WXLN-FM) stations.

8. In response, China Grove has simultaneously filed both a motion

to dismiss Hinson's petition to deny as procedurally defective and an

opposition pleading treating petitioner's objections on the merits. The

applicant notes thatalthough petitioner has made numerous statements

of an allegedly factual and conclusive nature, his petition is unsup

ported by affidavits as required by section 1.580 ( i) of the Commis

sion's rules. Additionally, it is contended that Hinson has submitted

a highly misleading map, which makes it appear that Kannapolis en

compasses all of the area composing the cities of Concord, Landis, and

China Grove, N.C. Regarding the merits of a 307 ( b ) suburban issue,

the applicant asserts that while China Grove has been incorporated

2 Petitioner notes that Kannapolis has grown from its 1950 census figure of 28,448 to

its 1960 population of 34,647 . In contrast, China Grove's population has remained static .
as attested by the following U.S. census figures : 1,567 in 1940 ; 1,491 in 1950 ; and 1,500

in 1960. Neither Hinson nor the applicant has provided more recent figures. According to

Commission inquiry, the Census Bureau has not undertaken an official study of the area
subsequent to 1960 .
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since 1889, Kannapolis remains an unincorporated entity, without

either established boundaries or normal municipal government, owing

its existence solely to the Cannon Mills Co. , which founded that com
munity and still owns a substantial portion of its downtown business

and residential areas. Noting that Kannapolis is divided into northern
and southern portions by the Rowan-Cabarrus Counties line, the ap

plicant argues thatthe area known as North Kannapolis ( i.e. , the por
tion located in Rowan County ) is generally considered separateand

apart from the Cabarrus County area ofKannapolis. This situation,

according to the applicant, raises a question as to whether there is in

reality any 5 -mv/m penetration of Kannapolis, since China Grove's

proposed 5-mv/m contour penetrates only North Kannapolis.: More
over, the applicant argues that China Grove is itself a vigorous, self

sufficient community, complete with civic groups, churches, schools,

and municipal functions, as well as a wide variety of retail stores and

business establishments.With apparent reference to theavailability of
potential advertising revenues , the applicant has submitted an exten

sive listing. ( furnished by the Rowan County tax supervisor's office)
of area businesses. In addition, the applicant claims that a more realis

tic picture of the population of the China Grove area is provided by

reference to the population of China Grove Township, placed at 19,172
by the 1960 U.S. census. To further supportits position the applicant

disavows any intention of serving Kannapolis, stating that it is con
fident that China Grove and the adjacent towns of Landis, Faith ,

Rockwell , and Granite Quarry will adequately support the proposed

station. According to China Grove, it was out of a desire to provide

service to these additional small communities (and not to Kannapolis)

that the 500 - w proposal was submitted.

9. In opposition to the applicant's motion to dismiss, petitioner

Hinson, noting that the map exhibit questioned by the applicant is

a portion of the larger U.S. Geographical Survey topographical map

of the area, with this source and the scale of depiction indentified on

the face of the exhibit , reaffirms that accuracy ofthe map as a valid

representation of the Kannapolis urbanized area. Hinson asserts that

the shaded portions of the map, which allegedly correspond to simi

larly shaded areas on the larger USGS topographical map, do not

purport show the corporate boundaries ofKannapolis,or any other

community, but only the general urbanized area under consideration

herein . Regarding the initial lack of required affidavits, petitioner

states that he has reiterated the same contentions, supported by the

appropriate documents, in a subsequent reply to the applicant's op

position pleading

3. The applicant has submitted numerous exhibits and affidavits to support its represen
tations concerning the nature of the Kannapolis area . Attention is drawn to the lack of

municipal services in Kannapolis. Police protection is provided by the Rowan and Cabarrus
Counties sheriffs' departments in their respective areas of authority. Water and sewage

services are provided by the Cannon Mills Co. to the properties it owns, but all other

residents of Kannapolis rely upon their own wells and septic tanks. There is nomunicipal

trash collection . In the area known as North Kannapolis residents have joined together

to form a sanitary district to provide for water and sewage facilities. The Kannapolis

school system extends into both Rowan and Cabarrus Counties, but, according to the

applicant,most of the childrenresidingin North Kannapolis attend RowanCounty schools.
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10. In his reply, petitioner acknowledges that Kannapolis is un

incorporated, but argues that this is no indication that the community

is nota thriving entity, comparable toany other city ofsimilar size. To

counter the applicant's claim that Kannapolis iswithout municipal

services, Hinson cites the existence of a volunteer fire department, a

school system , a sanitarydistrict and the two- county police force serv

icing the community. With reference tothe applicant's statement that

Kannapolis is a one-industry town, petitioner quotes from the appli

cant's own exhibit No. 6 to the effect that virtually all the employment

listed in China Grove is also under the auspicesof the Cannon Mills

Co. Hinson contends throughout that the applicant has confused the

actual limits of Kannapolis proper, and has attempted to becloud

the issue of the relative size of China Grove as compared to Kan

napolis. Submitted as appendix B is an excerpt from the North Car

olina Session Laws of 1953, which creates the Kannapolis Street

Planning Board, describing exactly the limits of its jurisdiction .

These boundaries, which inpetitioner's view constitute the outermost

limits of Kannapolis, are depicted in petitioner's appendix C, an al

legedly officialstreet planning board map of Kannapolis. This map in

cludesNorth Kannapolis within the area of the board's jurisdiction.

It is further argued that the Kannapolis school system includes the

portion of the city in Rowan County, and that the U.S. Post Office in

Kannapolis serves theareas of the city located both in Rowan and in

Cabarrus Counties. Hinson claims that the applicant's reference to

China Grove Township is misleading, since this area is merely an

arbitrarily drawn subdivision of Rowan County, set for administra

tive purposes and having no bearing on population concentrations.

According to petitioner ,withinthe area designated as China Grove

Township are located not only China Grove, but all ofthat portion of

Kannapolis which is situated in Rowan County. Thus, of the 19,172

persons in China Grove Township claimed by the applicant asa truer

picture of the population it proposes to serve, 11,794 are alleged to live

in Kannapolis itself.This, in petitioner's opinion, lays bare the appli

cant's actual intentions to operate as a Kannapolis rather than a

China Grove station . Also with regard to the applicant's alleged in

tentions, Hinson argues that upon examinationof China Grove's ex

hibit No. 7, wherein some 388 businesses are listed as potential of

revenue forthe proposed station, a total of 134 are located in Kan

napolis itself.Of theremainder, Hinson alleges that 29 have no tele

phones, and 43 have home telephones listed, indicating that they are

small operations. Seven businesses appear twice on the list, and two

have not been in operation for the past 2 years. Thus, petitioner con

tends that based on the information submitted in its own exhibit, the

applicant intends to rely on businesses in Kannapolis properfor ad

vertising revenues, and could therefore be expected to identify itself

* Petitioner notes that while the applicant makes much of the fact that the Kannapolis

police department is staffed by countydeputies,China Grove's own exhibit No. 8states

that the city of China Grove has one full-time patrolman who is a member of the Rowan

County sheriff's department.
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with the Kannapolis metropolitan area rather than serving the par

ticular needs of its specified community of China Grove."

11. With regard to the applicant's argument in paragraph 8, supra,

that Hinson's petition to deny is procedurally defective, the Commis

sion finds that petitioner, in failing to attach the required affidavits,

did not comply with section 1.580 ( i) of the Commission's rules. More

over, this defect was not remedied , as Hinson contends, by the repeti

tion of hisoriginal arguments properly supported by affidavits in his

reply pleading, since that pleading (considered as a petition to deny )

was itself procedurally defective under section 1.580 ( i) by virtueof

the fact that it was filed subsequent to China Grove's published cutoff

date. Accordingly, the petition will be dismissed. Nevertheless,we will

treat it as an informal objection under section 1.587 of our rules and,

because of his interest in the matter, Hinson will be made a party

to the hearing hereinafter ordered. As far as Hinson's map is con

cerned , we find upon comparison with our own USGS topographic

map of the Kannapolis area that Hinson's exhibit is a reasonably ac

curate depiction.

12. In adopting the Suburban Community Policy Statement, supra,
the Commission was careful to note that the 5-mv/m, 50,000 -popula

tion test was not meant to serve as an inflexible standard . We acknowl

edged the right of interested parties to attempt to raise the issue on

petition and stated that such attempts would receive favorable con

sideration if the petitioner could make a threshold showing that the

proposal would realistically afford primary service to a community
other than the one specified. As noted in the V.W.B. case, supra , the

burden a petitioner must carry under these circumstances is not a light

one. Applications will not be designated for hearing merely because

they happen to place a strong signal over a somewhat larger com

munity.Fully cognizant of these considerations, we nevertheless con

clude that, based on the weight of relevant factors, petitioner Hinson

has made the requisite threshold showing, and that addition of a 307

( b ) suburban issue is therefore warranted in this case .

13. In reaching this conclusion , we rely heavily on the great dis

parity in populationbetween China Groveand Kannapolis. To deter

mine population with respect to the operation of the suburban

community presumption, the 1960 U.S. census represents the most

6 Attention is also drawn to the fact that certain of the applicant's shareholders herein
( i.e. , Dorothy D. Childers and Dr. and Mrs. R. N. Butler ), while holding controlling inter
ests in station WKTE, King, N.C. , filed an application (BP - 16610 ) to increase power of

that station from 500 w to 5 kw, thereby proposing a 5 -my/ m penetration of Winston

Salem , N.C. This application was opposed by station WSJŚ , Winston -Salem , and sub

sequently designated for hearing on a 307 (b ) suburban issue. Thereupon , the WKTE
application was amended to reduce power to 1 kw and was granted by the Commission on

Oct. 11 , 1967. Shortly thereafter, pursuant to Commission approval, the parties to the
China Grove application transferred all their interest in WKTÈ. Noting this sequence of
events, petitioner questions the applicant's professed confidence that a small community

such as China Grove can support a radio station profitably. According to Hinson, " perhaps
the sale ( of WKTE ) resulted from the frustration of the principals' attempts to increase

power and serve Winston -Salem . " The Commission has, however, refrained from any

findings with reference to the alleged motives of the applicant insubmitting a proposal
for China Grove, or the fact that principals of the applicant have on another occasion

been involved ina question of which communitythey actually intended to serve. Petitioner's
statements regarding these matters, and the implications he attempts to draw from them ,
are without substantive support and purely speculative innature .

& According to the 1960 U.S. census, China Grove's population ( 1,500 ) is roughly 4 per .
cent that of Kannapolis ( 34,647 ) . This is approximately the same percentage of population
disparity that existed in the V.W.B. case, supra.
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objective measurement. Babcom , Inc., 12 FCC 2d 306 , 12 R.R. 2d 999

(1968). Reliance on official census determinations are especially rele

vant in a case of this nature, where both the boundaries and population

of the communities involved are subject to debate. We note that the

census includes both the Rowan and Cabarrus Counties portions of

Kannapolis in its determination ofthatcommunity's total population.

Nowhere does the census refer to North Kannapolis. Based on these

factors, we can only conclude that , contrary to China Grove's conten

tions, Kannapolis proper includes the area known as North Kan

napolis, and therefore that the applicant does in fact penetrate Kan

napolis with its proposed 5-mv/mcontour. As petitioner has pointed

out, whether or not a city is incorporated is notthe determinative factor

under the Suburban CommunityPolicy Statement, supra. In this con

nection , we note that we havealready determined, pursuant to section

73.30 of the Commission's rules, that Kannapolis is an integral com

munity so far as the allocation of its two existing AM and one FM

broadcast facilities is concerned . While the existence of China Grove

as a separatecommunity is not disputed, its location incloseproximity

to Kannapolis, and the inconclusive nature of the applicant's showing

as to the availability of revenues outside of Kannapolis proper, ' place

in question the ability of the proposed station to maintain itself as a

local transmission service for China Grove. As previously mentioned,

the applicant fully anticipates 5 mv / m serviceto the area known as

North Kannapolis.Although the applicant's proposed operating power

of 500 w is not, in itself, so excessive as to throw in question its alleged

intention primarily to serve China Grove and its immediate environs,

examination of its engineering exhibits suggests that the applicant

could, in fact, provide its intended service to the nearby communities

of Landis, Rockwell, Granite Quarry, and Faith with a 250-w pro

posal. Further examination also reveals that had the applicant speci

fied its same 500-wproposal for Kannapolis, the application would not

have been accepted for filing dueto prohibited adjacent channel over

lap with station WTYC, Rock Hill ,S.C. In light of these factors,and

considering the extensive factual data presented, we are of the opinion

that a satisfactory resolution of the questionof the applicant's actual

intentions can best be ascertained within the framework of a full

evidentiary hearing on the 307 (b) suburban issue.

14. According to the China Grove application, funds in the amount

of $49,325 will be required to construct and operate the proposed sta

tion for 1 year without revenues. The alleged cash requirements are as

follows : Downpayment on equipment, $ 4,800 ; first year payments on

equipment, with interest, $ 4,928 ; land purchase, $ 2,900 : downpayment

and total first year expenses on building, $1,091 ; and first year work

ing capital, $35,606 . To meet these expenses, the applicant indicates

reliance upon existing capital of $360, shareholder stock subscriptions

of $ 22,500, and a loan commitment from the Northwestern Capital

• The applicant has submitted an extensive list of area businesses . However, as peti

tioner has noted , approximately one -third of these businesses have Kannapolis addresses.

Furthermore, the list as a whole is merely an undigested compilation of names and

addressesprepared by the Rowan County tax authorities. Presumably , the applicant would

rely upon many of these sources for advertising revenues, but no information is supplied
as to the actual feasibility of any of them as potential customers.
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Corp. for $ 50,000. Examination of their personal balance sheets indi

cates, however, that two of the applicant's principals do not show

sufficient liquid assets to meet their stock subscriptionagreements total

ing $ 15,000 . In addition, the letter of March 13 , 1967, evidencing

Northwestern Capital Corp.'s willingness to loan theapplicant $50,000,

fails to set out the terms of the loan's repayment or the necessary

collateral as required by paragraph 4 (h ) of section III of form 301.

Furthermore, since it is not readily apparent from the letter itself

that Northwestern Capital Corp. is a qualified lending institution, a

financial statement demonstrating its ability to comply with the loan

agreement is required . In view of these deficiencies, the applicant has

shown the availability of only $ 7,860 toward meeting its $49,325 re

quirement. Therefore, an issue will be included to determine whether

the applicant has sufficient funds available to construct and operate

the station for 1 year without relying upon prospective revenue. Ultra

visionBroadcasting Co., 1 FCC2d 544,5 R.R. 2d 343 ( 1965 ).

15. Review of the China Grove application raises a question as to

whether the applicant has reasonable assurance of being able to secure

its proposed antennasite. As exhibit 4 to its application, China Grove

has submitted an option agreement, whereby Britte M. Deal, owner of

the property specified as the applicant's proposed antenna site, has

agreed, in return for $100, to convey the landto Ray A. Childers, on

or before January 30, 1968, upon payment of a $ 2,900 purchase price.

The agreement also provides that Childers, by giving 30 days notice

and payment of an additional consideration of $ 100, may extend the

option for another 12-month period beyond January 30, 1968. As

presently constituted, the China Grove application fails to indicate
whetherChilders hasexercised his option tobuy the property, whether

the agreement has been extended as provided, or whether, in light of
Mr. Childers' withdrawal , the site is still available to the applicant.

Accordingly, an issue will be included to determine whether there is
reasonable assurance that China Grove will be able to secure its pro
posed antenna site.

16. Commission records indicate that Ray A. Childers currently has

pending an application (File No. BP-17493) for a standard broad

cast station to be located at Eden, N.C. This application, initially filed

on October 27, 1966, was amended on April 29, 1968, to reflect the

filing, on March 30, 1967, of the China Grove proposal. However, no

reference, pursuant either to paragraph 19 (b ) of section II of form

301 , or to the requirements ofsection 1.65 of the Commission's rules,

8 Richard H. Taylor has agreed to purchase $7,500 worth of stock in the applicant

corporation, but his financial statement demonstrates availability of acceptable liquid assets

( 1.e., cash on hand and cash value of life insurance ) of only $3,340 , Ray A. Childers and

his wife, Dorothy D. Childers, together initially agreed to purchase $ 7,500 worth of

stock . On June 21, 1968 , the China Grove application was amended to reflect the with.

drawal of Mr. Childers and the assumption by Mrs. Childers of all his ownership interest

in the corporation. A new balance sheet was not, however , filed by Mrs. Childers, and

according to the joint financial statement previously submitted on behalf of both herself and

her husband,theChilders, even jointly, do not show totalliquid assets sufficient to meetthe

$ 7,500 commitment now entirely assumed by Mrs. Childers. Although the Childers

have also listed considerableassets comprised of stocks, bonds, real estate and " business

investment, " none ofthese sources have been sufficiently identified to allow them to be

credited toward Mrs. Childers' stock purchase obligation . See par. 4 ( d ) of sec. III of form
301 .

Sec. 1.65 of the rules requires that whenever the information contained in a pending

application is no longer substantially accurate and complete in all siguificant aspects, the

applicant shall, within 30days,unlessgood cause is shown, attempttoamend hisappli
cation to provide the correct information .
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has ever been made in the instant application to the pendency of

Childers' Eden proposal. Since Mrs. Childers has from the outset re

mained a party to the China Grove application , the withdrawal of

Ray A. Childers does not excuse the applicant's failure to mention

Childers'Eden application. A proper response to paragraph 21 (b ) of

section II requires completedisclosure ofany interest in a pending ap

plication held by a close relative of one submitting the instant proposal.

Childers' eventual amendment of his Eden application (albeit after

a delay of over 1 year) to reflect his then interest in the China Grove

proposal would tend to dispel any suspicion of concealment of his

part . We note, however, that the ability of Mrs. Childers to meet

her financial requirement, tied as it appears to be to her husband's

financial position , is already in issue in this case. Therefore, any addi

tional financial undertaking on Mr. Childers part, especially in the

broadcast field, is of considerable significance in determining China

Grove's eventual financial qualification. In view of these considera

tions, we are of the opinion that an issue, pursuant to section 1.65 of

the rules, is warranted concerning ChinaGrove's failure to correct

and keep accurate its application and to determine the effect of this

failure upon the applicant's requisite and comparative qualifications

to receive a grant of its proposal. Cf.Vernon Broadcasting Company,

12 FCC 2d 946, 13 R.R.2d 245 (1968) ; Romac Baton Rouge Corp.,

7 FCC 2d 564,9 R.R.2d 1029 ( 1967 ) .

17. With regard to the proposalsubmitted by Harry D. and Robert

E. Stephenson for Lexington , N.C. (hereinafter Stephenson ), an esti

mated$78,477, will berequired to construct and operate theproposed

station for 1 year without revenues. Anticipated expenses consistof

down payment on equipment, $5,178; first-year payments on equip

ment, with interest , $ 5,599; cost of acquiring land and building

$ 12,000 ; miscellaneous, $ 2,500 ; first -year repayment of a bank loan

including interest, $ 8,200 , and first-year working capital , $ 45,000.

The only source of funds indicated by the Stephensons as available

to meet these expenses, is a $37,000 line of credit committed to them

by the Bank of Fuquay, Fuquay Springs, N.C. Since this amount

falls short of meeting their aforementioned financial needs, an issue

will be addedto determine whether the Stephensons have sufficient

funds available to meet their requirements under the Ultravision

standard , supra .

18. Examination of the Stephensons application discloses that, al

though it was retendered for filing ( see footnote 10, supra ), subsequent

10

19 Although the Stephensons estimate that $45,000 total first -year operating expenses
will be required, they have based their showing of alleged financial qualification on one

fourth that amount( $ 11,250 ) , as required under the former 3-month financialstandard.

This circumstance apparently resulted from the fact that the original Stephenson applica

tion, tendered on Apr. 12, 1965, and requesting waiver of section 1.569 (b ) ( 2 ) ( i ) of the
rules, was returned as unaccepta for filing, because the applicant had failed to show that

a grant of its application would not prejudice future consideration of the class I - A clear

channel, 1160 kc,On Nov. 22, 1965, the Stephensons retendered their proposal with supple

mental engineering, data to support the requested waiver. They alsoasked that their

proposal be assigned a file number retroactive to Apr. 12, 1965.By letter of Nov. 9, 1966, the

Commission granted a waiver of section 1.569, but specifically refused to assign a retro

activefile number to the application. Meanwhile, the Commission decided the Ultravision

case, supra , holding that the financial standard enunciated therein would be applicable to

all applications filed afterJuly 2, 1965. See Clarification of Applicability of New Financial
Qualifications Concerning Standard Broadcast Applications, 1 FCC 20 550, 5 R.R. 20 349,

released July 8, 1963. Thus, it would appear that in retendering their application, the

Stephensons failed to consider the new financial criteria. Nor have they subsequently

amended theirapplication in keeping with the Ultravision requirements.

15 F.C.C. 2d
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to November 1 , 1965, the effective date of the revision of Section

IV of form 301,11 the application fails to contain either the new

form itself, or the programing survey and detailed information now

required. Because of this deficiency, the Commission is unable to deter

mine whether the applicant isaware of and responsive to the needs of

the Lexington community. Minshall Broadcasting Company, Inc., 11

FCC 2d 796 ,12 R.R. 2d 502 ( 1968) . Accordingly,an issue willbe speci
fied to determine the efforts made to ascertainthe programing needs

and interests of the Lexington community and the manner in which the

applicant proposes to meet those needs and interests.

19. Examination of the Commission's form 323 ownership reports

reveals that substantial changes have occurred in the Stephensons

current broadcast interests which have not been reported on their

application , as required by section 1.65 of the rules.Effective July 1 ,
1965, Capital Broadcasting Co., Inc. , assigned the license of station

WRNC, Raleigh, N.C., to Robert E. and Harry D. Stephenson, doing
business as Raleigh Radio Co. Subsequently, on March 21, 1967, the

Commission granted an application ( file No. BAL -6003) for assign

ment of license of WRNCto Raleigh Radio Co., Inc. , a corporation in

which the Stephensons each owned a 50 -percent interest. Thereafter,

on December 8, 1967,an ownership report was filed informing the
Commission that the Stephensons had transferred a 45-percent inter

est in the licensee corporation to Norman J. Suttles, James C. Davis,

and Derwood H. Godwin ( 15 percent each ). The Stephensons con

tinue to hold 55 percent of the corporation as joint owners. Neither

the initial acquisition of WRNC , nor the above ownership transfers

are reflected in any way on the Stephensons' Lexington application.

As notedin Cleveland Broadcasting, Inc.,2FCC 2d 717, 7 R.R. 2d 205
( 1966 ) , the requirements of section 1.65 of the Commission's rules are

not met by filing information on form 323 ownership reports. Further

more, we areofthe opinion that the change in questionmay be of par

ticular significance in a comparative casesuch as we have here, for not

only dothe Stephensons nowpossess an additional broadcast interest in

North Carolina, but the newly added principals atWRNC are exten

sively involved in station ownership throughout that State and else

where.12 Accordingly, an issue will beaddedto determine the effect the

Stephensons'failure to keep their application substantially correct and

current may have on their requisiteand comparative qualifications to

receive a grant of their Lexington proposal.

20. Except as indicated by the issues specified below , the applicants

are qualified to construct and operate as proposed . However , since the

proposals aremutually exclusive, they must bedesignated for hearing

in a consolidated proceeding on the issues specified below.

21. Accordingly, It is ordered, That, pursuant to section 309 (e ) of

the Communications Act of 1934 , as amended , the applications Are

11 Report and Order on Amendment of Section IV (Statement of Program Service ) of

Broadcast Application Forms, 1 FCC 20 439, 5 R.R. 20 1773, released Aug. 12, 1965.

12 Norman J. Suttles and Derwood II . Godwin own substantial interests in the following

stations : WFBS, Spring Lake, N.C.: WISP ,Kinston, N.C .;WPVA and WPVA -FM , Petera.

burg -Colonial Heights, Va.; WSMY. Waldon, N.C .: and WSML Graham , N.C. James C.

Davis has ownership interests in stations WISP, WPVA, WPVA -FM , and WSML .

13 F.C.C. 2d
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designated for hearing in a consolidated proceeding, at a time and

place to be specified in a subsequent Order, upon thefollowing issues:

1. To determine the areas and populations which would receive primary

service from each of the proposals and the availability of other primary

service to such areas and populations.

2. To determine, with respect to the application of China Grove Broad

casting Co.:

( a ) Whether Richard H. Taylor and Mrs. Dorothy D. Childers have

sufficient cash or liquid assets to meet their respective stock purchase

commitments.

( 6 ) Whether Northwestern Capital Corp. has sufficient cash or liquid

assets to meet its loan commitment.

( c ) Whether, in light of the evidence adduced pursuant to ( a ) and

( 6 ) above, the applicant is financially qualified.

3. To determine, with respect to the application of Harry D. and Robert

E. Stephenson :

( a ) The manner in which they will obtain additional funds to con

struct and operate the proposed station for 1 year.

( b ) Whether, in light of the evidence adduced pursuant to ( a ) above,

the applicant is financially qualified .

4. To determine whether there is reasonable assurance that China Grove

Broadcasting Co. will be able to secureits proposed antenna site.

5. To determine whether either applicant has submitted complete and ac

curate information in response to the Commission's Form 301 , and has con

tinued to keep the Commission advised of substantial and significant changes

as required by section 1.65 of the Commission's rules.

6. To determine, in light of the evidence adduced under the foregoing

issue, whether either applicant has the requisite and comparative qualifica

tions to receive a grant of its application .

7. To determine the efforts made by Harry D. Stephenson and Robert E.

Stephenson, copartners, to ascertain the programing needs and interests of

the area to be served and the manner in which the applicant proposes to

meet such needs and interests.

8. To determine whether the proposal of China Grove Broadcasting Co. will

realistically provide a local transmission facility for its specified station

location or for another larger community, in light of all the relevant evidence ,

including, but not necessarily limited to , the showing with respect to :

( a ) The extent to which the specified station location has been

ascertained by the applicant to have separate and distinct programing

needs ;

( 0 ) The extent to which the needs of the specified station location are

being met by existing standard broadcast stations ;

( c ) The extent to which the applicant's program proposal will meet

the specific unsatisfied programing needs of its specified station location ;

and

( d ) The extent to which the projected sources of the applicant's adver

tising revenues within its specified station location are adequate to sup

port its proposal, as compared with its projected sources from all other

areas.

9. To determine, in the event that it is concluded pursuant to the foregoing

issue that the proposal will not realistically provide a local transmission

service for its specified station location, whethersuch proposal meets all of

the technical provisions of the rules for standard broadcast stations assigned

to the most populous community for which it is determined that the pro

posal will realistically provide a local transmission service, namely,
Kannapolis, N.C.

10. To determine in the light of section 307 ( b ) of the Communications Act

of 1934 , as amended, which of the proposals would best provide a fair,

efficient and equitable distribution of radio service.

15 F.C.C. 2d
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11. To determine, in the event it is concluded that a choice between the

applications should not be based solely on considerations relating to section

307 (b ), which of the operations proposed in the above-captioned applications
would better serve the public interest.

12. To determine, in the light of the evidence adduced pursuant to the

foregoing issues which , if either, of the applications should be granted.

22. It is further ordered, That the petition for reconsideration

andreturn of the China Grove application filed by Foy T. Hinson18

denied ;andthatthe petition to deny the China Grove application also

filed by Foy T. Hinson I: dismissed .

23. It is further ordered . That Foy T. Hinson , licensee of stations

WRKB and WRKB -FM , Kannapolis, N.C., Is made a party to the

proceeding

24. It is further ordered, That, to avail themselves of the opportunity

to be heard , the applicants and party respondent herein pursuant to

section 1.221 (c) of the Commission's rules, in person or by attorney,

shall, within 20 days of the mailing of this Order, file with the Com

mission in triplicate, a written appearance stating an intention to

appear on thedate fixed for the hearing and present evidence on the

issues specified in this Order.

25. It is further ordered , That the applicants herein shall, pur

suant to section 311 (a) (2) of the Communications Act of 1934, as

amended, and section 1.594of the Commission's rules, give notice of the

hearing, either individually or, if feasible and consistent with the rules,

jointly,within the time and in the mannerprescribed in such rule

and shall advise the Commission of the publication of such notice as

required by section 1.594 (g) of the rules.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1129

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

SUNSET BROADCASTING CORP., YAKIMA, WASH . Docket No. 16924

File No. BPCT - 3478

APPLE VALLEY BROADCASTING, INC. , YAKIMA, Docket No. 16925

Wash. File No. BPCT - 3648

NORTHWEST TELEVISION & BROADCASTING Co. Docket No.16926

(A JOINT VENTURE ), YAKIMA, WASH. File No. BPCT - 3672

For Construction Permits for New Tele

vision Broadcast Stations

ORDER

( Adopted November 26, 1968 )

BY THE COMMISSION : COMMISSIONER BARTLEY DISSENTING , COMMIS

SIONER Cox CONCURRING AND ISSUING A STATEMENT ; COMMISSIONER

JOHNSON CONCURRING IN THE RESULT .

1. The Commission has under consideration : ( a) the Memorandum

Opinion and Order, FCC 68–721, 13 FCC 2d 974, released July 24,

1968, designating this proceeding for a further hearing; and (6 ) thé

Initial Decision , FCC 68D -63, released by Hearing Examiner Chester

F. Naumowicz, Jr., onOctober14, 1968.

2. Subsequent to the Review Board's approval of a merger agreement

among the three applicants in this proceeding , we concluded that a

hearing was required to determine whetherMorgan Murphy has
engaged in trafficking in broadcast authorizations and whethera

grant of Apple Valley's application would serve the public interest.

At the same time we vacated our Order denying an application for

review of the Board's action and stayed the Board'sOrder. After

holding the specified hearing, the examiner issued an Initial Decision
concluding that Murphy has not trafficked in broadcast authorizations,

that a grant of Apple Valley's application would serve the public in

terest, and thatApple Valley's application should be reinstated.
From our consideration of this matter, we are persuaded that the

examiner's conclusions are supported by the evidentiary record and

that nouseful purpose would be served by further consideration of

the trafficking issue in this proceeding.

3. Accordingly , It is ordered :

(a ) That the Initial Decision, FCC 68D -63, released in this

proceeding on October 14, 1968, Will be permitted to become effec

tive pursuant to section 1.276 of ourrules;

15 F.C.C. 2d
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( 6 ) Thatthe stay ofthe Review Board's Memorandum Opinion

and Order, FCC 67R -372, 9 FCC 2d 902, released September 7,

1967, 18 vacated ; and

(c ) That the Order, FCC 68–144, released February 21 , 1969,

Is reinstated .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

CONCURRING STATEMENT OF COMMISSIONER KENNETH A. Cox

I concur in the result reached here because the record apparently

does not demonstrate that Murphy has engaged in trafficking. None

theless, there are some aspects of the matter which trouble me.

In the first place, Cascade Broadcasting Co., which had petitioned

to denyApple Valley's application, had opposed the later merger of the

competing applicants, and had continued that opposition in the hear

ing before the examiner, has now apparentlywithdrawn from the

case. On November 5, 1968,Cascade filed an application for transfer of

control of KIMA-TV and associated stations to Filmways, Inc.,and

has not filed exceptions to the examiner's decision . We are thus deprived

of the viewsof the sole party adverse to the resulthere reached.

The Broadcast Bureau participated in the hearing, but offered no

exhibits, cross-examined Murphybriefly on only one rather collateral

point, and did not file initial findings and conclusions but simply

adopted those of other parties and supported the ultimate conclusion

thatnotrafficking had been proved. While I realize that limitations on

participation of Bureau counsel are imposed by their heavy workloads,

I think a more active role would be desirable in cases as important as

this one.

The examiner's decision seems thorough and is quite persuasive, but

I still have some concerns — perhaps because the determination of

whether one who has bought and sold stations has engaged in traf

ficking is not an easy one. Certainly Murphy did not traffic in licenses

between 1926 and 1958, during which he established 13 broadcast sta

tions and sold none of them . But in the next 7 years he sold 12 stations,

three of which had been purchased during this period - plus three

more which he still owns.

In 1958 he bought control of the licensee of WMAM and WLUK

TV in Marinette, Wis., and in the following year merged the company

with the licensee of WLUC - TV in Marquette, Mich . In 1960 he bought

out the minority interest in the merged company. In that same vear he

sold WMAM, and in 1964 he sold WLUK -TV and WLUC - TV . The

examiner noted that Murphy had not taken any money out of the

licensees of these stations. It seemsto me that one who draws neither

salary nor dividends from stations he owns— perhaps because he is in

a high tax bracket which would siphon off most of such ordinary

income—is in a position where he can profit from his broadcast prop

erties only by sale. In other words, he has an incentive to leave earnings

in the business , thus enhancing its value on subsequent sale - with the

proceeds taxable at much more favorable capital gains rates.

15 F.C.C. 2d
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In paragraph 37 of his opinion, Examiner Naumowicz discussed

certain matters which he considers relevant to the evaluation of a

charge of trafficking, as follows:

37. One factor frequently considered is the length of time for which the

authorizations were held. The reason for this is obvious. An individual who

has acquired a station for the purpose of disposing of it at a profit may be

expected to desire to turn that profit as soon as possible, and it is charac

teristic of traffickers that they dispose of their stations relatively soon after

acquisition. Another pertinent factor is financial involvement. While a

shrewd trafficker would avoid starving his station to the point where it

becomes unattractive to a prospective purchaser, he would be reluctant to tie

up substantial funds which do not have a leverage effect on the sales price

of the station . Hence, typically , if a station is acquired for the purpose of

sale the owner will minimize the funds invested to improve service and

maximize the percentage of revenues which he withdraws in one form or

another. A third factor which is frequently of importance is that of profit.

While it may be assumed that even the most innocent of sellers hopes to

receive the maximum price for the station he is selling, it is characteristic

of traffickers that price is the governing consideration .

He sitesno authority for these propositions, and I have some trouble

with each of them . I am not sure that one who acquires a station with

the primary hope of later selling it at a profit will " desire to turn that

profit as soon as possible.” Our 3 -year rule now bars the kind of quick

turnover which sometimes used to take place, where the transferee of a

station really performed the function of broker or optionee rather than

that of a true licensee. It would appear that in somecases it would take

substantially longer than 3 yearsto build up the station so as to realize

the desired profit. Consequently, I am not sure that holding a station

for as much as 5 or 6 years necessarily negates a plan to buy and

operate — but only for long enough to permit a profitable sale. Cer

tainly at some point the extendedoperation of a station would seem to

demonstrate that it was acquired and held to serve the public rather

than for sale, the classic example being the licensee who, after long

operation, sells all or most of his stations in order to retire or to put his

estate in a more liquid position. Many of Murphy's stations were held

for suchlong periods as to rebut any charge of traffickers,but I am not

sure that all of his sales would be justified on this ground alone and

I do not suggest that the examiner so held .

Similarly , I'm not sure that financial involvement disproves traf

ficking. I think a “shrewd trafficker " would continue to put funds into

a station just as long as he felt that doing so would produce a satis

factorily higher price on sale.This would beparticularly true, it seems

to me, where all or most of the investment in improved facilities and

strengthened operation is derived from retained earnings, thus avoid

ing high personal income tax rates which would be involved if a

station owner were to “maximize the percentage of revenues which he

withdraws in one form or another." I therefore find this factor quite

unpersuasive - unless the investment has been so heavy that it results

in a loss rather than a profit on the sale.

Finally, I'm not sure that maximization of price on resale is a reli

able test. I think that most people who sell broadcast stations like the

sellers of anything else generally try to get the highest possible price ,

15 F.C.C. 2d
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so in most cases I don't think this factor will tell us much . But I can

imagine cases where even a trafficker would sell at less than the highest

possible price - because a lower bidder would pay cash, or seemsmore

likely to operate the station in such a manner as to insure payment

of a deferred balance, or would pose less of a problem in securing Com

mission consent to the transfer. In this case, Ido think that some of the

sales to close associates tend to establish that, as to them, Murphy had

no intent to traffic in licenses.

Despite mydifficulty with someof theexaminer's rationale, it seems
to me that at least on the record before him — he reached a reasonable

result. Reviewing the patterns presented by all of Murphy's acquisi

tions and sales to date, it seems to melikely that he will operate the

proposed new station in Yakima, Wash . with a view to pubìic service

and, hopefully , year to year profit, rather than resale at a profit. I

think that likelihood is increased by the review of his activities which
we have undertaken here .

15 F.C.C. 20
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FCC 68D - 63

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of :

SUNSET BROADCASTING CORP., YAKIMA, WASH . Docket No. 16924

File No. BPCT -3478

APPLE VALLEY BROADCASTING , INC. , YAKIMA, Docket No. 16925
WASH . File No. BPCT - 3648

NORTHWEST TELEVISION & BROADCASTING Co. Docket No. 16926

( A JOINT VENTURE), YAKIMA, WASH . File No. BPCT - 3672

For Construction Permit for New Tele

vision Broadcast Station

APPEARANCES

Arthur Stambler on behalf of Apple Valley Broadcasting, Inc.;

William J. Potts and Kenneth W. Gross (Haley, Bader & Potts) on

behalf of Columbia Empire Broadcasting Corp. ; Benito Gaguine on

behalf of Northwest Television & Broadcasting Co. ( a joint venture );

E. Stratford Smith andArthur V. Weinberg on behalf of Cascade

Broadcasting Co.; and P. W. Valicenti and John F. Reilly on behalf

of Chief, Broadcast Bureau, Federal Communications Commission.

INITIAL DECISION OF HEARING EXAMINER CHESTER F. NAUMOWICZ, JR.

( Issued October 11, 1968 ; Effective December 3, 1968, Pursuant to

Sec. 1.276 )

PRELIMINARY STATEMENT

1. By order releasedOctober 18, 1966, the above -captioned mutually

exclusive applications for a new television station on channel 35, Yak

ima, Wash ., were designated for consolidated hearing. However, prior

to hearing the applicants reached a merger agreement among them

selves, which agreement was approvedin a Review Board order

released September 7, 1967. The Commission, in an order adopted Feb

ruary 14, 1968 , declined to review the Board's action, whereupon Cas

cade Broadcasting Co., an intervenor, noted an appeal to the United

States Court of Appeals forthe District of Columbia Circuit.

2. On June 25, 1968, the Commission requested the Court to remand

the matter for further proceedings before the Commission, and on

June 27, 1968, the Court did so remand. On July 24, 1968, the Com

mission vacated its order refusing to review the Board's approval of

the applicants' merger, stayed the Board's order, and designated the

Apple Valley application for hearing on the following issues:

1. To determine whether Morgan Murphy, a party to the Apple Valley

Broadcasting Co. application, has engaged in trafficking in broadcast au

thorizations ;

15 F.C.C. 2d
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2. To determine in the light of the evidence adduced pursuant to the fore

going issuewhether a grant of the application to which Morgan Murphy is a

party would serve the public interest, convenience and necessity.

3. The applicant published notice of the hearing and notified the

Commissionthereof pursuant to the governing statute and rules. Pre

hearing conferences were held on July 31 and August 7, 1968, and

hearings were conductedAugust 27and 28, 1968, with therecord being

closed on the laterdate. Proposed findings of fact were filed by Apple

Valley and Cascade on September 23, 1968, and reply findings were

filed by all parties on October 9 , 1968.

FINDINGS OF FACT

4. Morgan Murphy is a resident of Superior, Wis. , and is the pub

lisher and sole ownerofThe Evening Telegram ,a newspaper published

in that community. The Evening Telegram , in turn , is the sole owner

of Apple Valley, and would own30 percent of the stock of the merged

corporation which is proposed as the licensee of the Yakima facility.

At present Murphy is also the effective sole owner of stations KXLY

TV, AM and FM in Spokane, Wash ., and 50 - percent owner of station

WISC -TV, Madison, Wis.

5. Murphy's participation in broadcasting began in 1926 when he

formed an associationwith Walter C. Bridges who had received a

license for station WEBC, Superior, Wis. some 2 years previously.

Murphy, through the Telegram , financed the construction of WEBC

as afull-fledged commercial station. The license was transferred to
Head of the Lakes Broadcasting Co. of which Murphy was president

and 52.3- percentstockholder and Bridges wasgeneral manager with
a 10 -percent stock interest. In 1928 station WEBC was moved to Du

luth ,Minn. by Head of the Lakes.

6. In 1935 Murphy, who owned a newspaper in Lafayette, La ., estab
lished station KVOLin Lafayette in conjunction witha local business

man, George Thomas. Each effectively owned 50 percent of the licensee ,

Evangeline Broadcasting Co., with Murphy being president and

Thomas being treasurer and general manager.

7. Also in 1935 Head of the Lakes constructed station WMFG in

Hibbing, Minn. The day-to -day operation of the station was placed
in the hands of a local manager.

8. In 1936 Head of the Lakes established station WHLB in Virginia ,
Minn.

9. In 1937 Central Broadcasting Co., in which Murphy was secre

tary -treasurer and 54.3 percent stockholder,and in which Bridgeswas
president and 18.6 percent stockholder, built station WEAU in Eau

Claire, Wis. Bridges had responsibility for overseeing the operation of

the station.

10. In 1948 Radio Wisconsin, Inc., in which Murphy had a majority

interestandin which Bridges held 10 percent, applied for and built

station WISC in Madison, Wis.

11. Bridges had an early enthusiasm for the prospects of FM broad

casting with which he infected Murphy. Accordingly, in 1940 Head

1 The record does not reveal his precise stockholding.
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of the Lakes applied for a new FM authorization in Duluth , which

application was granted and the station built in 1944. The facility ,

WEBC -FM , continued operation through the mid 1950's, alwaysat
a loss. In 1946 Central received an authorization for station WEAU

FM in Eau Claire. It operated the station until it was sold in 1959,

although it never received anyindependent revenues. In 1947 Evange

line established station KVOL -FM in Lafayette. Although the station

never made expenses, it was operated until 1956. When Radio Wis

consin established its standard broadcast station in 1948 it also built

station WISC - FM in Madison . The station never received any sub

stantial independent revenues , but was operated by Radio Wisconsin

until its salein 1958 .

12. In 1953 Murphy entered into television . In that year Central

established WEAU- TVin Eau Claire; Radio Wisconsin applied for

a television station in Madison ? ; and Rib Mountain Television, Inc. ,

in which Murphy was majority stockholder, established UHF station

KGTV in DesMoines, Iowa.3

13. Thus, in the 32 years between 1926 and 1958 Murphy had estab

lished 13 broadcast stations without having bought or sold any of

them . His economic experience had been uneven . Some of the stations

made money , some of them lost. Stations WEBC, KVOL, WMFG,

WHLB and WEAU were reasonably profitable. None of the FM

ventures returned their investment. WEAU - TV was initially un

profitable, although its position improved with time. WISC -TV has

become profitable , but KGTV was a financial disaster. With respect

to most of the stations substantial sums have been expended for im

provements from time to time.

14. By the late 1950's Murphy's interest in radio had commenced to

abate. He believed that the character of radio broadcasting had

changed, and he no longer found it as appealing to him as it had been

over the previous three decades. However, television seemed to him,

at that time, to be analogous to radio 30 years previously, and as his

interest in radio waned his interest in televisionwaxed.

15. In 1958 The Evening Telegram purchased 55 percent of the

stock of M& M Broadcasting Co., licensee of stations WMAM and

WLUK - TV , Marinette, Wis. The price was $ 155,300. Murphy be

came president of M & M, which at the timeof the purchase was in

very poor financial shape. Although the radio station was making

money, the television station was losing even more. Nevertheless, it

was the availability of the television station which attracted Murphy

to the deal, and he purchased the radio station only because it was

part of the package. At thattime M & M had total assets of $692,000
and total liabilities of $ 360,000.

By this time merger with a local Madison group had reduced Murphy's stock interest

to 50 percent. Following a comparative hearing, station WISC - TV in Madison went on the
air in 1956.

: The Des Moines station suffered heavy losses , but was operated by the Murphy group
until it went off the air in 1955.

* At the same time Bridges acquired 10 percent of M & M's stock as did Norman

Postles, a CPA employed by the Telegram . Mr. Murphy's wife subsequently secured

3.3 percent of the corporation's ownership.

5 Atthat time the station had the call letters WMBV - TV .
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16. Subsequent to the acquisition of M &M the television transmitter

wasmoved in order to obtain coverage more nearly comparable to that

of the two Green Bay, Wis. , stations with which it competed . This

necessitated the abandonment of the original facilities with a book

value of some $ 350,000, and the expenditure of an additional $ 306,000.

In order to meet these costs the Telegram loaned M & M $ 185,000.

17. Later still M & M petitioned theCommission to reallocate its
channel from Marinette to Green Bay. The Commission adopted the

proposal , and in 1960 the television transmitter was again moved . Once

again the existing facilities were abandoned at almost total loss, and
$ 233,000 was expended to effectuate the move. On this occasion the

Telegram loaned M & M $160,500 .

18. The various moves did not succeed in making WLUK - TV a

profitable station . In 1958 the station lost $59,000, in 1959 it lost

$57,000, and in 1960 it lost $87,000.

19. In 1959 there occurred a merger of interests between M & M

and Lake Superior Broadcasting Co., licensee of WLUC- TV6, Mar

quette, Mich . A new corporation, North Central Broadcasting Co.,

was formed of which M & M held 52 percent of the stock and Lake

Superior 48 percent. North Central assumed $102,000 of Lake Supe

rior's indebtedness, and the Telegram loaned $ 160,000 to a newspaper

owned by Lake Superior's sole stockholder, receiving in turn an option
to purchase another of his newspapers.

20. At the time of the merger WLUC- TV, which had been operat

ing at a loss, showed total assets of $ 483,000 and total liabilities of

$ 457.000. As part of the mergerthe Telegram , through M & M, loaned

North Central $50,000 for working capital, and more Telegram money

was invested later.

21. In 1960 M & M acquired Lake Superior's 48 percent of North

Central for $ 40,000, and Murphy became the corporation's president.

Thereafter,WLUC- TV was operated very closely in conjunction with

WLUK - TV .

22. In March of 1962 through the Telegram and related companies

Murphy purchased stations KXLY -AM -FM and TV, Spokane,

Wash. The purchase price was $ 3,250,000, although the depreciated

value of the assets was only $ 130,000. In addition, the Telegram lent

KXLY - TV $ 75,000 as working capital . Here also Murphy was not

especially interested in acquiring the radio stations but did so because

they were part of the package in which the television station was being

sold. Since the acquisition substantial sums have been invested in the

stations, but the AM and FM stations have not operated at a profit.

23. In 1958 Murphy commenced to sell certain of his broadcast

interests. At that time the Commission was conducting a hearing con

cerning the Telegram's proposed acquisition of M & M , and the op

ponents of the proposal were charging that Murphy and Bridges had

some concentration of control of Wisconsin broadcasting. Communi

cations counsel suggested that this problem might be avoided if

WMFG, Hibbing and WHLB, Virginia, Minn. were to be assigned .

The suggestion was not unwelcome to Murphy, who, as has been noted,

was beginning to lose his zest for radio broadcasting.

6 At that time the station had the call letters WDMJ-TV.
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24. Accordingly, the stations were sold by Head of the Lakes to

their general manager and chief engineer, each of whom acquired

50 percent of the two assignee companies. Each was sold for $84,500

to be paid $ 15,000 down with the balance over 5 years at 4 percent.

At the time WMFG and WHLB had depreciated asset values of

$ 19,000 and $ 3,000, respectively . For the 6 years prior to sale the

stations had been averaging a combined annual income of $32,000.

The transfer application asserted that the assignor's reason for

assignment was :

Licensee's desire at this time to concentrate on station WEBC ; its prin

cipals' desire to devote time to other broadcast interests ; matters of busi

ness judgment, and to take advantage of opportunity for assignment to local

parties closely familiar with the local area and with serving it in radio

broadcasting.

25. Later in 1958 a station broker came unsolicited to Head of the

Lakes suggesting a possible purchaser for stationWEBC, Duluth.
As a result of this contact the station was sold in November of 1958

for $ 250,000 , the station having assets with a depreciated value of

$ 36,000. In the time just priorto the sale the station's financial posi

tion had been deteriorating. The transfer application gave as the

assignor's reason for assignment:

The principals of Head of the Lakes Broadcasting Co. after having

devoted almost 30 years to the operation of station WEBC now desire to

devote greater time, effort and attention to other of their broadcast in

terests and, as a matter of business judgment, to take advantage of an

opportunity to assign their interest in WEBC to an experienced broadcaster
who will make Duluth his home and who gives assurance of continuing

WEBC's long -established record of local public service.

Shortly after the transfer Head of the Lakes, having nofurther func

tion as a licensee, was dissolved. Less than two years later the pur

chaser ofWEBC resold thestation for$ 400,000.

26. In 1959 a group of local people approached Radio Wisconsin

with a proposal to purchase stationsWISC -AM and FM in Madison.

The proposal was accepted, and the stations were sold . The price was

$ 350,000, with $ 25,000 down,$ 75,000 at closing and the balance over

7 years at 5percent. The stations'assets then had a depreciated value

of $ 83,000. The transfer application gave the assignor's reasons for

sale as :

After more than a decade of aural broadcasting, the assignor desires to

concentrate all of its efforts in the newer medium of television broadcasting.

Radio Wisconsin did not sell WISC - TV , which it still operates.

27. During the negotiations for the sale ofWISC -AM and FM the

purchasing group expressed an interest in stations WEAU -AM and

FM in Eau Claire, Wis. The interest ripened into a contract, and simul

taneously with the disposition of the Madison stations the Eau Claire

stations were sold to the same group. The purchase price for these

stations was also $350,000, withthe same terms as those which were
extended on the Madison stations. The Eau Claire stations had a de

+ Throughout this Initial Decision monetary sums have been rounded off to the nearest
thousand

• The record does not disclose whether, at the time of sale, the station was making

or losing money .
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preciated asset value of $ 61,000. The assignor's reasons for the assign

ment as set forth in the application was :

After 22 years of aural broadcasting the assignor desires to concentrate all

of its efforts in the new medium of television broadcasting.

Central Broadcasting retained WEAU - TV, although, as hereinafter

noted, the station was sold some 212 years later.

28. In 1960 the former owner ofWLUC - TV offered topurchase

station WMAM from M & M. The offer was accepted and in May 1960

an application was filed to transfer the station for $ 167,500. At the

timethe depreciated value of its assets was $ 33,000. Murphy's Evening

Telegram loaned the assignee's parent company the entire $ 167,500

purchase price. The application stated the assignor's reason to be :

Assignor desires to devote full-time attention to operation of television

broadcasting station .

M & M did retain WLUK-TV, although an application for approval

of its transfer was filed some 4 years later.

29. In October, 1961 , an application was filed to transfer Murphy's

50 - percent interest in station KVOL, Lafayette, La. to his associate,

George Thomas. The price for the salewas 50 percentof the book value

as of the date of Commission approval of the transfer. This worked

out at $ 175,000. At the time the licensee corporation had total assets

of $389,000, including over $ 250,000 in cash and a certificate of deposit,

as well as depreciated assets of $ 65,000. Because of the long associa

tion between Thomas and Murphy no written contract for sale was

executed, and Murphy did not bargain for a higher price although he

believed book value did not represent the worth of the business. The

transfer application stated the reason for the sale as :

After more than 26 years of Evangeline Broadcasting operation of La

fayette Radio Station KVOL in association with George Thomas, Morgan

Murphy * * * desires to devote his time, efforts and attention to other

broadcast interests, existing as well as proposed.

30. Latein 1961 Bridges recommended to Murphy that WEAU - TV

be disposed of. Becauseof a desire to devote more time to his own two

radio stations, and his advancing age, Bridges was disinclined to

continue to spend the 2 days a week he had been averaging atWEAU

TV. Although Murphy did not himself wish to discontinue his as

sociation with the station , his long -time friendship with Bridges made

himdisinclined to consider bargaining over the price he might payfor

Bridges' interest. Therefore, it was decided that the station would be

sold .

31. A broker was retained to find a buyer for the station ,10 and in

February of 1962 an application was filed to transfer the station to

Post Broadcasting Corp. The sale price was $ 2,100,000. At that time

the depreciated asset value was $ 236,000. The application gave as the

assignor's reason for assignment:

** * Central's major principals Morgan Murphy and Walter C. Bridges

now desire to assign the license of WEAU-TV and terminate their longtime

. Less than 2 years later Thomas sold the station for $ 310,000, retaining assets in
addition worth $ 175,000.

10 This is the only instance where a broker was employed to dispose of any of Murphy's
broadcast interests.
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broadcasting activities in Eau Claire so as to now be enabled to devote their

greater time and efforts to other broadcast interests.

The Commission granted the application in May of 1962 .

32. At some time prior to the fall of 1964 Norman Postals, a CPA

employed by the Telegram and a minority stockholder in M & M,

together with John Stang and Charles Goldberg who were also mi

nority stockholders in M&M but otherwise unassociated with Murphy,

urged Murphy to consider selling M & M. After consulting Bridges,

who was opposed to the move, Murphy declined to put the M & Msta

tions on the market. Nevertheless, shortly thereafter the Post Broad

casting Co. which had purchased WEAU-TV, communicated to

Murphy through Postles an offer to purchase the stations.

33. With the passage of time Bridges, who no longer wished to de

vote time to the management of the M & M stations, modifiedhis

position and recommended to Murphy that the stations be sold . This

advice weighed heavily with Murphy, and he authorizedthe acceptance

of the Post offer. The sale price was $ 3,200,000 cash "1 for 100 percent

ownership of M & M. Since M &M ownedNorth Central the sale

transferred both M & M's station WLUK -TV, Green Bay, Wis. and

North Central's station WLUC - TV , Marquette, Mich . At the time

WLUK - TV had depreciated assets of $ 423,000, andWLUC - TV had

depreciated assets of $413,000. As heretofore noted , WLUK - TV con

tinuedto be operated at a loss up through the time of sale . However,

by 1964 WLŪC - TV showed an operating profit of $58,000. The

assignor's reason for assignment was stated to be :

* * M & M's principal Morgan Murphy and his longtime associate

Walter C. Bridges now desire to transfer the WLUK-TV and WLUC_TV

licenses and activities in this area of Northern Wisconsin and Michigan in

order to be enabled to devote their greater efforts to other broadcast interests

which they currently own and / or may acquire in the future. The latter would

not only include VHF facilities but also those in the UHF portion of the

spectrum which they had earlier attempted to pioneer in Des Moines, Iowa

in the initial phase of UHF growth and difficulties during the period 1953 to

1955. While there will be no geographic limitations as such on this hoped

for acquisition of new facilities, they particularly have in mind the section

in and around the Northwestern area of the United States with which

they have in recent years become closely familiar through the operations of

other of their broadcast stations ( radio as well as TV) in Spokane, Wash

ington . *

The Commission approved the transfers in January of 1965.

34. During the years of Mr. Murphy's association with broadcast

ing he has not generally been active in the day -to -day operation of his

stations. Rather he has depended upon his managers and associates to

actually run the stations, and has limited his participation to fre

quent telephone and intermittent personal contact. His primary re

liance wason Bridges with respect to those stations in which Bridges

had an interest. Subsequent to that gentleman's death in 1964 he has

relied heavily on Wayne McNulty. Although this pattern of indirect

management has always characterized Murphy's broadcast activities ,

11 By subsequent agreement Goldberg, Stang and Postles agreed to accept promissory

potes ratherthan cashfortheir 28.4percent ofM & M. Although Postrequestedthat
Murphy and Bridges also accept notes, they refused and insisted that they receive cashfor

their M & M stock .
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it has become more pronounced in recent years as Mr. Murphy has been

afflicted with failing eyesight.

35. Murphy has followed a pattern of not stintingon his investments

in his stations. Technical improvements, frequently very expensive

have been the rule, and all ofthe stations have been supplied withade

quate working capital. Similarly, he has not taken money out of the

operations exceptin those instances where profits have been created

over and above the stations'needs. For example, he took no money

out of the M & M or North Central operations, nor has he taken any

money out of his Spokane stations.

CONCLUSIONS

36. The basic question to be determined is whether Murphy has

" trafficked " in broadcast authorizations : that is, whether he has ac

quired them for the purpose of disposing of them rather than to

operate them as proposed. Plainly, this is a question of intent, and,

since intent can rarely be the subject of direct proof, it must be in

ferred from the surrounding circumstances. For this reason prece

dents offer an uncertain guide. The legal principle involved is simple,

but the evidence in each casemust, of necessity, be unique, and fac

tors which may have little weight in one proceeding may be determi

native in another. Thus,although the Commission hasfrom time to time

articulated matters which it may consider when evaluating a charge

of trafficking, by so doing it has merely indicated areas where evi
dence as to intent is likely to be found , and it has not purported to

delineate the scope of any future trafficking case or to assign relative

weights to various types of evidence.

37. One factor frequently considered is the length of time for

which the authorizations were held . The reason for this is obvious. An

individual who has acquired a station for the purpose ofdisposing of

it ata profit may be expected to desire to turn that profit as soon as

possible, and it is characteristic of traffickers that they dispose of

their stations relatively soon afteracquisition. Another pertinent fac

tor is financial involvement. While a shrewd trafficker would avoid

starving his station to the point where it becomes unattractive to a

prospective purchaser, he would bereluctant to tie up substantial
funds which do not have a leverage effect on the sales price of the sta

tion . Hence, typically, if a station is acquired for the purpose of sale

the owner will minimize the funds invested to improve service and

maximize the percentage of revenues which he withdraws in one form

or another. Athird factor which is frequently of importance is that

ofprofit. While it may be assumed that even the most innocent of

sellers hopes to receive the maximum price for the station he is

selling, it is characteristic of traffickers that price is the governing
consideration.

38. On all of these factors the evidence favors Murphy. Certainly

prior to 1958 none of his activities even hint at trafficking. He built

his own stations ; he poured substantial amounts of money into them

including disastrous experiments during the infancy of FM and

UHF, he saw to their management through the services of close and
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valued associates ; and he continued to operate for very long periods

of time. During Murphy's first 30 years of station ownership there

can be no doubt that he was a good faith broadcaster.

39. This is not to say that Murphy's long years of exemplary serv

ice necessarily exculpate him from the instantcharge, for it is possible

that at some point in his long career his intentions underwent a

change. Certainly, in 1958 there was a significant modification in the

patternof his activities. For the first time he started to buy stations

rather than build them , and for the first time he undertook to dispose

of certain of his properties.

40. Nevertheless, examination of the pattern and the details of his

sales persuades the examiner that Murphy was not motivated by any

improper intent. His sales were occasioned by the operation of two

different and sometimes conflicting forces : his desire to divest himself

of radio and concentrate on television ; and his desire to accommodate

the wishes of his longtime broadcasting associates 12

41. By 1958 Murphy was beginning to lose his zest for radio, but

he believed hesaw in television analogies to the challenge which had

first attracted him to broadcasting. He was, therefore, receptive when

opportunities arose to sell his radio interests. The original sales of

the Hibbing, Virginia and Duluth stations , which he had held for so

many years,werenot attempts to disposeofthe properties to the high

est bidder. It is significant that the Hibbing and Virginia stations

were sold to the people who had been running them onterms which

permitted virtually the entire purchase price to be paid out of the

income of the stations, and it is also significant that the price received

for the Duluth station was substantially less than the buyer was able
to resell it for less than 2 years later.

42. The sales of the Madison, Eau Claire and Marinette radio sta

tions over the next 2 years reflect part of the same pattern. Madison

and Eau Claire had been held for substantial periods of time, and,

although the Marinette station had been held for a much shorter

period , the termsof its sale negate any inference of trafficking. Since

TheEvening Telegram loaned the buyer the entire purchase price,

the Murphy interests received no new money whatsoever at the time

of sale. Such actions are entirely inconsistent with the goals of a

trafficker.

43. Similarly, the 1961 sale of the Lafayette radio station to a long

time associate cannot be reconciled with a scheme of trafficking . Rather

than seeking the highest bidder, the station was sold under a formula

which made it virtually certain that the full market value of the sta

tion would not be realized . This transaction is consistent with the en

tire pattern of the sale of the radio stations and accords with Murphy's

assertion that he was motivated primarily by a desire to get out of

12 Throughout this Initial Decision findings and conclusions are based on certain un

corroborated testimony by Murphy. This reliance is based not only on the fact that the

testimony is both plausible and uncontradicted, but on the examiner's faith in the witness

based upon his demeanor while testifying. Murphy's answers werespontaneous and forth

right. He attempted to supply the information he believed his questioners were seeking,

even when their questions did not center directly upon the mark . He did not conceal , evade

or dissemble. The examiner is persuaded that his testimony represents the truth ashe
knows it.

15 F.C.C. 20



360 Federal Communications Commission Reports

radio . It is irreconcilable with the concept of a man whose primary

interest was capital appreciation through the barter of broadcast

properties.

44. Altogether different considerations motivated Murphy's sale

of the Eau Claire, Green Bay and Marquette television stations in

the 1962–65 period . As he had throughout his broadcasting career,

Murphy depended upon others to oversee directly the operation of his

television stations. His closest associate had been Walter C. Bridges,

and Bridges was the man who had primary responsibility for the

television operations. By 1962 Bridges was feeling the weight of his
advancing years, and desired to liquidate his holdings in television and

devote his energies to other projects.He, therefore, urged Murphy to
sell , and, although Murphy's personal inclination was to hold the tele

vision stations, because of his close relationship to Bridges the advice

weighed heavily with him.

45. In evaluating that weight it is appropriate to consider two bits

of evidence. First , the terms Murphy extended to associates when

selling his radio stations suggest a strong inclination to accede to the
needsand desires of his close colleagues, even at some sacrifice of his
own interests. Second, his long demonstrated disinclination to admin

ister personally his broadcast properties had been heightened by fail
ing eyesight. Thus, if Bridges were to leave Murphy would have lost

the essential individual through whom he had seen to the operation of

his stations. In view of the long and close association between the two

men Murphy would be expected to view Bridges as far less easy to

replace than any ordinary manager.Hence, when Bridges wanted to

free his time from television responsibilities andto dosoby selling off

thestations, it is not surprising that Murphyultimately accededto his

wishes. Such motives, arising as they did well after the acquisition of
the television stations, do not establish trafficking.

46. It is concluded that Murphy has not trafficked in broadcast

authorizations, and that a grant to an entity of which he is a principal

would serve the public interest.

Accordingly, It is ordered, That unless an appeal is taken to the

Commissionby a party or the Commission reviewstheInitial Decision

on its own motion in accordance with the provisions of section 1.276 of

the rules, the grant of the application of Apple Valley Broadcasting,

Inc. Is reinstated.
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FCC 68-1155

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

PROPOSED REVISIONS IN THE RATES OF THE Docket No. 17554

WESTERN UNION TELEGRAPH Co. FOR TIE

LINE DOMESTIC INTERSTATE TELEGRAPH

SERVICES

In the Matter of

PROPOSED REVISIONS IN THE DOMESTIC TELE- Docket No. 18270

GRAPH MESSAGE TARIFFS OF THE WESTERN

UNION TELEGRAPH Co.

MEMORANDUM OPINION AND ORDER

( Adopted November 26, 1968 )

BY THE COMMISSION : COMMISSIONER WADSWORTH ABSENT ; COMMIS

SIONER , JOHNSON CONCURRING IN THE RESULT.

1. The Commission has before it a motion filed by The Western

Union Telegraph Co. (Western Union ) on October 2 , 1968 , to amend

paragraph 6 of the Commission's Memorandum Opinion and Order

released August 2, 1968 (FCC 68-776 ).

2. Western Union by Transmittal Letter No. 6223, dated June 28,

1968, filed with the Commission revised tariff schedules pertaining to

its public message offerings to become effective, in part, on August 1 ,

1968, and, in part, on September 1, 1968. The Commission after an

examination of the new and revised schedules was unable to determine

whether thecharges, classifications, regulations or practices contained

therein would be lawful under the Communications Act of 1934, as

amended . Noting that if the increased charges were permitted to

become effectiveon the dates specified therein the rightsand interests

of the public might be adversely affected the Commission ordered a

hearingand investigation concerning the aforementioned tariff sched

ules and pursuant to section 204 of the act suspended the operation of

the tariff schedules for 3 months fromtheir respective effective dates.

In paragraph 6 of that Order we further ordered that in the eventa

decision as to the lawfulness ofthe provisions suspended wasnot made

during the suspension period, and said revised charges, classifications,

regulations, and practices went into effect, WesternUnion and its con

necting and concurring carriers were required , until further order, to

keep an accurate account or record of all amounts received byreason of

the increased charges specifying by whom and in whose behalf such

amounts were paid. If upon completion of the hearing the increased
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charges were found to be not justified the Commission pursuant to

section 204 of the act might by further order require the refund, with

interest, of the amounts received as a result of the increased rates.

3. Inits motion , Western Union alleges that the accounting require

ments imposed on it by the Order ( a ) are unduly burdensome, ( b )

would impose great expense on Western Union which may have the

practical effectof preventing the carrier from placing the increases in

effect at the end of the 3-month suspension period , and (c ) are not
necessary to protect the public interest even should the Commission

ultimately exercise its discretion and order refunds. In support of its

contentions Western Union points out that its present accounting,

billing and record retention routines are not geared, without substan

tial and very extensive changes, to accommodate the mandate of the

Commission's order. Pointing out that the telegram serviceis cur

rently handling approximately 70 million telegrams a year , Western

Union, to comply with the provisions of the order, would find it neces

sary to

( a ) retain messages beyond the present 6 -month period, or

alternately, to record all information required by the order;

( 6 ) to record the sender's full name and address on all cash and

telephone charge messages ;

( c ) to extract messages where bad debts, charge backs or serv

ice refundsare involved, sincearefund would notbe applicable;
( d) to revise extensively the billing procedures for the regular

charge customers; and

( e ) to require all agencies to forward original messages to the

controlling Western Union independent office, and to require rail

road officers to forward the original message along with the

monthly report.

4. Western Union further contends that the purpose of the account

ing order imposed by the Commission would bethe possibility that

the Commission, after hearing , may require it to make refunds to the

senders of telegrams. Should the Commission order refunds, Western

Union would find itnecessary to

(a) rerate all messages;

(8 ) calculate differences;

( c) sort cash messages by sender's name, summarize, prepare

refund checks, envelope and mail ;

( d) sort telephone charge messages by telephone number, sum

marize, prepare refund check payable to subscriber, envelope and
mail ; and

( e) for charge account messages, summarize, prepare refund
check , envelope and mail.

The company illustrates the magnitude of this task by pointing out

that should the hearing run a normal course , between 70 and 140 mil

lion telegrams would be involved .

5. In view of the foregoing, Western Union in its motion requests

that the Commission amend the present accounting provisions of its
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aforesaid Memorandum Opinion and Orderby deleting the present ac

counting provisions on condition that ( a) Western Union maintains

such records as may be prescribed by the Chiefof the Common Carrier

Bureau showing the amount of revenues attributable to the increases
in rates reflected in the tariffs under suspension,( b ) make such reports
thereof at such intervals as may berequired, and (c ) file acceptance of

the condition that such portion, if any, of those revenues which the
Commission finds not justifiedwill be disposed of insuch amanner as

the Commission determines to be reasonable and in the public interest,

and for such other and further relief as the Commission may deem
proper.

6. Whether or not a carrier whose increased rates are subject to in

vestigation and hearing should be relieved of the accounting require

ment is a matter for the exercise of Commission discretion under

section 204 of the Communications Act. It is our view that such relief

should be afforded by the Commission only upon a persuasive show

ing (1 ) that implementation of the requirement would be attended by
inordinate costs and difficulties of administration ; and ( 2 ) that any

portion of the revenue which the Commission finds related to an un

justified increase in rates will be accounted for by the carrier in such

manner as the Commission determines to be in the public interest. On

the basis of Western Union's showing as explained above, we are

satisfiedthat good cause exists in the circumstances of this case to

excuse Western Union from the accounting and refund requirement of

our Memorandum Opinion and Order of August 2, 1968 ; and that as

a condition to such relief, Western Union should be required to

maintain its accounts in such manner as will permit the Commission

to identify and direct appropriate dispositionof the amount of reve

nues the Commission mayfind to be unreasonable.

Accordingly It is ordered , That paragraph 6 of the Commission's

Memorandum Opinion and Order (FCC 68-776) Is deleted upon the

liling of an acceptance by Western Union, within 5 daysof the issuance

of this Memorandum Opinion and Order, of the following conditions:

( a) In accordance with the directions of the Chief, Common

Carrier Bureau, Western Union shall develop and file such traffic

data as will keep the Commission informed in detail as to changes

in volume and composition of all intra -United States message

traffic and as to the amount by which charges on interstate mes

sages in November 1968, and subsequent months exceed what the

charges would have been on the same traffic if the rates in effect

priorto November had been in effect in November and subsequent

months;

( 6 ) Western Union shall make such reports thereof at such

intervals as may be required by the Chief, Common Carrier

Bureau ;
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( c) That such portion, if any,of those revenueswhich the Com

mission finds not justified will be disposed of in such manner as the

Commission determines to be reasonable and in the public interest .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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FCC 68R - 509

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

RONNIE J. CAMP, TEMPLE CITY, CALIF.

Suspension of Amateur Radio Operator

License ( KGEVR)

Docket No. 17598

APPEARANCES

JohnA. Dundas, III, for Ronnie J. Camp; and J. RussellSmith,

and Robert J. Ungar, for the Chief, Safety and Special Radio Services

Bureau, Federal Communications Commission.

DECISION

( Adopted December 5, 1968 )

BY THE REVIEW BOARD : BOARD MEMBERS NELSON AND KESSLER. BOARD

MEMBER SLONE CONCURRING WITH STATEMENT.

1. By Order released on June 19, 1967, the Commission suspended

for a 6-month period the Amateur Radio Operator License K6EVR

issued to Ronnie J. Camp of Temple City , Calif. The Order alleged

that, on March 18 ,1967, Camp operatedhis transmitter with an input
power in excess of 1 kw , in violation of section 97.67 of the Commis

sion's rules , and concluded that Camp's license should be suspended

for a 6 -month period. The licensee made timely written application

for a hearing on such suspension pursuant to 47 U.S.C.303 (m ) (2 ) , as

a result of which the matter was designated for hearing by Order,

published in the Federal Register on July 29, 1967 ( 32FR 11092 ) .

The designation order specified issues as to whether the licenseehad

violated the Commission's rules as alleged and, if so , whether the facts

or circumstances wouldwarrant any change in the Order of suspension.

2. Hearingwas held in Los Angeles, Calif., on April 8, 1968, follow

ing a prehearing conference held on April 4 , 1968.Hearing examiner

Jay A. Kyle issued an Initial Decision ( FCC 68D -54, released Au

gust 2, 1968 ) concluding that Camp had violated rule 97.67 and rec

ommending affirmance of the suspension Order. Exceptions to the

InitialDecisionwere filed by Camp, and the Chief, Safety and Special

Radio Bureau filed a reply ; oral argument was not requested, and we

do not believe it is necessary to our determination herein. The review

board has reviewed the Initial Decision in light of the record, the ex

ceptions and the reply. Except as amplified and modified herein and

1 Rule 97.67 (47 CFR 97.67 ) provides in pertinent part : each amateur trang.

mitter may be operated with a power input not exceeding 1 kw to the plate circuit of the
final amplifier stage
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in the rulings on exceptions appended hereto, we concur with the

examiner's findings and conclusions and hereby adopt the Initial

Decision.

3. The examiner found that Camp's transmitter was monitored, on

March 18 , 1967 , by three Commission engineers in accordance with

standard monitoring procedures. According to the examiner , three

test transmissions were made, the first two at an antenna heading of

310 °, the last at an antenna heading of 310 ° . Measurement of input

power of the first test transmission, according to the examiner, were

taken on Camp's own meters, and showed an input power of 1365 w ,

365 w in excess of the authorized maximum . The examiner found that

the relative signal strength of this first test transmission was 3 db

below the initial reading observed on the signal strength meter ( S.

meter ) in the Commission monitoring vehicle ( see footnote 2 ) ; that

the second test transmission, made at increased power and measured

on both Camp's meters and a Commission volt -ohm meter, produced a

signal strength still 1-2 db below the original reading, as indicated by

the S-meter 3 and that, because Camp claimed to have been transmit

ting with an antenna heading of 3400 prior to the arrival of the Com

mission engineers, which he contended would account for a 3 db drop

in signal strength from the original reading, the third test was taken

at that heading. However, the third test transmission, the examiner

found, produced a relative signal strength on the monitoring car S

meter still lower than the original, approximately 8 dbs lower. The

examiner noted that Camp has been a licensee for 14 years and has

not previously been cited for violation of the Commission's rules, and

found that the testimony of Camp's expert witness as to the accuracy

of the Commission volt -ohm meter amounted to no more than “sheer

speculation .” He concluded that the sole question ” was whether Camp

had violated rule 97.67; and, dismissing Camp's contentions, includ

ing those relating to the accuracy of the Commission's meter and the

time of the test transmissions,as " shadow boxing”, “ speculation ",

and " conjectures ”, concluded that a violation had been proved and

that the suspension order should be affirmed .

4. The record as a whole, upon which we base our concurrence with

the Initial Decision , clearly substantiates the examiner's conclusion

that Camp violated rule 97.67. Even viewing the evidence most con

servatively, it is clear and undisputed that the measurements of the

first test transmission were made on Camp's meters and that these

measurements showed an input power well in excess of the authorized

maximum . Neither at the time of the investigation , at the hearing, nor

The procedure is as follows . One Commission engineer is stationed in a car from which

he may observe any movement of the operator's antenna and takesa signal strength reading

on an S -meter in thecar's radio receiver.Onceaninitial relative signal reading, expressed in

decibels (db ) , has been made, the other two Commission engineers enter the operator's

station and take power input readings, expressed in watts. The input readings determine

compliance with rule 97.67 ; the relative signal strength readings establish a reference point

wbich may be used to determine whether changes in transmitter input power or directivity

ofthe antennahave occurred duringthe inspection of the station. Theengineer in the car
is in radio communication with his colleagues.

Accordingtotheexaminer's findings, this second test produced the following power
inputreadings : on Camp's meters,1530W,and on the Commission'smeters, 1470 w .

If Camp had, infact, been operating ataheading of 340 ° prior to thearrival of the

Commission engineers and withno change in power, the third test should have produced a

relative signal at least equal in strength to that of the initial S -meter reading.
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before us has Camp sought to prove that these first measurements were

incorrect, or that his own meters, on which the measurements were

made, wereinaccurate. " Rather, Camp has, through his own testimony

and that of his expert witness, sought to establish that the Commis

sion's volt-ohm meter might be,fordiverse reasons,inaccurate or defec

tive; that the directiveness of his antenna might account for the 2-3

db drop in relative signal strength ; that the db readings, because of

the calibration of theS -meter dial from which they were obtained,

were mere estimates; and thathe was transmitting at 14 mc, not 21 as

shown by the Commission evidence. However, it is our view , as well as

the examiner's, that Camp's contentions are unsupported by credible

evidence relating directlyto the circumstances of the case and involve

extensive conjecture and surmise. In addition, a number of his con

tentions entirely miss the mark since they do not detract from or cast

doubt upon the undisputed result of the first test transmission, which,

in and of itself, would be sufficient to establish that rule 97.67 was

violated .

5. As indicated above, the examiner concluded that the sole ques

tion " in the proceeding was whether Camp had violated the rule.The

designation order , however, specified a second issue as to whether the

facts or circumstances warrant a change in the suspension order. The

examiner made findings from the record that Camp has been a Com

mission licensee for 14 years, and has never before received notice or

warning relative to overpowering or other statutory or rule violation.

The examiner drew no conclusions from these findings. Based upon

such findings, and the fact this is Camp's first violation and relates to

a single, not repetitious, incident, we think that under these circum

stances a modification of the suspension order to the extent that the

period of suspension be reduced to 3 months is warranted, and we

herebyso findpursuant to the second issue specified in the designation

order. However in reducing the sanction imposed, we emphasize the

fact that we do not find that theevidence is, in anymanner, insufficient

to sustain the conclusion that a violation of rule 97.67 was committed ;

nor do we find that the violation was of a technical or minor nature.

Moreover, we do not suggest that cases of overpower operation in the

amateur radio service are to be lightly regarded. On the contrary, we

think the record more than adequate to conclude that a violation oc

curred ; we do not regard Camp's operation at an input power more

than one-third above the authorized maximum as being minor ; and,

we are well aware of the fact that overpower operation cases in the

amateur radio service present a recurring problem to the Commission

and must therefore be seriously considered .

6. Accordingly, It is ordered, That the Amateur Radio Operator

License, KOEVR, issued toRonnie J. Camp , Shall be suspended for

a period of 3 months effective January 20 , 1969; that a copy of this

6 The only conclusion which may be drawn fromthe fact that his own meters indicated a

powerin excess of 1000 w input isthat he should haveknown that he was operating his
station in violation of the rule . Rule 97.67 provides that " An amateur transmitter operating

witha power input exceeding900 w to the plate circuit shallprovide means for accurately

measuring theplate input tothe vacuum tube or tubes supplyingpower to the antenna.
(Emphasis supplied.) This ruleplacesthe responsibility directly upon the amateur licensee

here to maintain accurate measuring equipmentwith whichhe can always know thathis
power input is limited to 1000 w .
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order shall be served upon licensee by certified mail, return receipt
requested , at his last known address ; and that licensee shall mail such

license to the Secretary of the Federal Communications Commission

on or before the effective date of such suspension.

SYLVIA D. KESSLER, Member .

APPENDIX

RULINGS ON EXCEPTIONS TO INITIAL DECISION

Exception No.

1 , 2 , 5 ----

3----

4 .--

Ruling

Granted in substance. In par. 5 of the Decision we have set

forth specific conclusions as to the second issue of the

designation order. While the record amply substantiates

the examiner's finding that rule 97.67 was violated , and

while we do not agree with Camp's contention that the

six -month sanction originally imposed was "clearlyexces

sive ", we have reduced the period of suspension for the

reason set forth in the Decision. Cf. Sam Rosenberg,
5 FCC 20 441 ( 1966 ) .

Denied. The examiner did not abuse his discretion in deny.

ing Camp access to the Commission's investigative files in

this matter ; such investigative files have been held to be

" privileged ” and not subject to inspection or production,

47 CFR 0.457 (g ),0.461 ; Azalea Corporation , etal., 13 FCC

2d 339, 13 R.R. 2d 495 ( 1968 ).

..Denied . The exception assignsas prejudicial error the exam

iner's refusal to permit Camp to examine the investiga

tive report relied upon by one of the Commission's engi

neers during his testimony at the hearing. Where, as here

( tr. 93 ) , a witness reviews the document before taking the

witness stand, testifies from independent recollection and

does not refer to the document during testimony , it lies

within the discretion of the trier of fact as to whether

the document should be made available to opposing coun

sel. Goldman v. U.S. , 316 U.S. 129, 132 ( 1942 ) ; Needle

man v. U.S. , 261 F. 2d 802 ( 5th Cir. , 1959 ) ; 8.E.C. v . R. A.

Holman , Inc., 34 FRD 139 ( S.D.N.Y. 1963 ), Cf. , rule 1.362

( 47 CFR 1.362 ) ; Amendment of part 1 of the rule of

practice and procedure to provide for discovery proce

dures, 11 FCC 2d 185, 191 , 11 R.R. 2d 1691, 1697 ( 1968 ) ,

and compare 18 USC 3500 ; Palermo v. U.S., 360 U.S. 343 ,

352, 353 ( 1959) . Camp has made no showing whatsoever

that the examiner abused or did not exercise his discre

tion , nor would such contentions prevail inasmuch as the

examiner was manifestly concerned with the preserva

tion of the procedural integrity of the Commission's in

vestigative processes.

..Denied. The evidence supports the examiner's finding that

Camp's antenna was not moved from the time of the

initial relative field signal measurement to the time of

the third test transmission. Camp's contention that be

cause the engineer in the car was required to simultane

ously observe both the S-meter and the antenna, he would

6.

. Within 30days of the release date of this Order ,a petition for reconsideration may be
filed withthe Review Board pursuant to 47CFR1.106 , or an applicationforreview thereot

bythe Commission may be filed pursuantto 47 CFR 1.115.

During the period of suspension the Commission will not consider any application made

by licensee for any class of license or privilege and will not grant or issue any class of

license or privilege for which licensee may havepreviously qualified.
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Exception No.

7 .-

Ruling

be unable to detect any movement of the latter , is , at best,

argumentative and unsupported by credible evidence. Nor

does the engineer's inability to precisely estimate the

extent of antenna movement support Camp's inference

that the engineer could not, therefore, detect any move

ment. Finally, leaving aside all of the evidence regarding

the relative signal strength readings, the undisputed

power input measurements of the first test transmission

clearly establish a violation of the rule. See Decision ,

par. 4.

Denied. The exception contends that the examiner's

characterization of Camp's testimony as " shadowboxing,"

" speculation " and " conjecture" was erroneous as a matter

of law. The testimony of Camp's expert witness was, as

the examiner aptly found, " sheer speculation ” being con

cerned with volt -ohm meters in general and not with

the circumstances of the case and the Commission meter

in particular. Similarly , the inference that Camp seeks to

derive from the calibration of the S-meter dial and the

directive nature of Camp's antenna are, at best, specula

tive and there is no supporting evidence for such infer

ence. As to Camp's contention that he was transmitting

on 14 mc, rather than 21 as stated by the Commission's

witnesses, the Initial Decision makes clear that the exam

iner found Camp's testimony unworthy of credence ;

from an examination of the record as a whole, we cannot

say that the examiner's conclusion in this regard was un

wise or unjust. Finally, although much of Camp's attack

is addressed to the directiveness of his antenna , the

calibration of the S -meter and the accuracy of the Com

mission's volt-ohm meter, it is worth stressing that viola

tion of rule 97.67 is predicted not on the relative signal

strength readings but upon the power input as measured

on Camp's own meter, the accuracy of which is not dis

puted . See Decision , par. 4 .

.Denied in substance. Neither the applicable Statute ( 47

U.S.C. 303 ( m ) ) , nor the rules ( 47 CFR 1.89, 97.67 ) re

quire findings of willfulness or repeated violations to

warrant suspension of a licensee. Accordingly, the

Examiner did not err in failing to make such findings,

even though the Notice of Violation states that " Any of

the rule violations * * * [enumerated in the notice )

* * * if repeated or willful * * * may result in suspen

sion of the license . " However, we have considered the

fact that this is a first violation in our determination that

the period of suspension should be reduced .

8 .

CONCURRING STATEMENT OF BOARD MEMBER SLONE

I concur, but since in my view the violation was willful and there

are no mitigating circumstances, I would suspend the license for a
period of 6 months.
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In the Matter of

RONNIE J. CAMP, TEMPLE CITY, CALIF.

Suspension of Amateur Radio Operator
License (K6EVR )

Docket No. 17598

APPEARANCES

John A. Dundas II, Esq ., for Ronnie J. Camp; and J. Russell

Smith, Esq., and Robert J. Ungar, Esq ., for the Chief,Safety and

Special Radio Services Bureau, Federal CommunicationsCommission.

INITIAL DECISION OF HEARING EXAMINER JAY A. KYLE

( Issued August 1 , 1968 )

PRELIMINARY STATEMENT

1. This proceeding involves the proposed suspension of Amateur

Radio Operator License KOEVR issued to Ronnie J. Camp of Temple
City, Calif.

2. The Commission ,by the Chief, Safety and Special Radio Services

Bureau, acting under delegated authority,released an order on June 19,

1967, suspending the amateur radio license of Camp for a period of 6

months. Camp filed an application requestinga hearing on the Com

mission's suspension order, which was granted. By an order released

July 18, 1967, the Commission designated the matter for hearing upon

thefollowing issues :

( 1 ) To determine whether the licensee committed the violation of the

Commission's rules as set forth in the Commission's Order of Suspension.

( 2 ) If the licensee committed such violation, to determine whether the

facts or circumstances in connection therewith would warrant any change

in the Commission's Order of Suspension .

3. Upon request of respondent the place of hearing was transferred

to Los Angeles, Calif. , from Washington, D.C. A prehearing confer

ence was held in Los Angeles on April 4, 1968, and the evidentiary

hearing was held there on April 8 , 1968, on which date the record was

closed . Proposed findings of fact andconclusions of law were filed by
the Bureauon June 28, 1968, and on behalf of Camp on July 1 , 1968.

FINDINGS OF FACT

4. What gave rise to this proceeding was that the Commission's Los

Angeles field office had received complaints from amateurs of over

power operation on amateur radio service frequencies in the vicinity of
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respondent's home at 9861 East Estrella Avenue, Temple City, Calif.

5. Asa result thereof, three engineers from the Commission's field

office in Los Angeles, on March 18 , 1967,commenced monitoring opera

tions in thevicinity of Camp's home.

6.One of the witnesses, an employee of the Commission, was Walter

W. Wallace. He is an electronics engineer, and is assistant engineer

in -charge of the Los Angeles field office. He testified that he had been

employed by theCommissionfor about 22 years. It was stipulated by

counsel that Wallace was qualified asan expert in the field of measur

ing asit relates to radio electronics. The other two engineersassociated

with Wallace in the monitoring activities were Richard M. Smith and
Lawrence D. Guy.

7. Wallace testified that the monitoring commenced about 1 p.m. on

March 18, 1967. At the time of the monitoring there were a large

number of amateur radio enthusiasts participating in an American

RadioRelay League (ARRL) contest. The objective of the contest,

according to Wallace, was to contact as many different stations as

possible in different countries. It is pointed out here that Wallace

testified that the monitoring was in the general area of Camp's home,

and besides Camp,there were a number of other suspects.

8. Wallace testified, in detail, that standard procedure for investi

gating overpower amateur operations normally involves three men

and two cars. One man maintains a fixed position in a specially

equipped car from which he can observe any change in the orientation

of the subject's antenna. The relative signal strength of the subject's

radio signal is observed through the use of an S -meter in the radio

receiver used by the engineer in one car. ( This was Guy's assignment .)

The other two engineers enter the station and make test transmissions

to determine how much power produces thesame signal strength read

ing. An increase or decrease of power will then be reflected by an

increase or decreasein the relative field strength measurements.

9. In this particular situation Lawrence Guy parked the Commis

sion's investigative car about one block from Camp's home and ob

tained a relative field strength reading at approximately 3 p.m. He

radioed this fact to Wallace and Smith who were in the neighborhood

and they immediately went to Camp's home. It is to be noted that

Smith and Guy were in constant contact by radio from this point all

through the test transmissions which will be hereinafter referred to .

When Wallace and Smith arrived at Camp's home they rangthe door

bell and were met by Mrs. Ronnie J. Camp at about 3:05 or 3:06 p.m.

They advised Mrs. Čamp who they were and that they wanted to make

a station inspection of Camp's station . Mrs. Camp said “ Just a mo

ment," closed the door and did not reappear until some 5 or 6 minutes 1

after which she admitted them . They went through the Camp home

and out the back door, and around to the back of the garage where

Camp had his room for his radio station. The room where an amateur

station is located is commonly called “ ham shack ."

10. Smith , as noted was in radio communication with Guy in the

car. He was informed upon entry that about 2 minutes earlier respond

1 See the summary of Richard M. Smith's testimony in par. 14 , infra .
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ent's signal strength haddropped approximately 3 db. It is important

to observe here that this informationfrom Guywas received in the in

tervening time from when Guy took the relative field strength reading

referred to in paragraph 9, supra, andthe time when Wallace and

Smith entered Camp's ham shack after being delayed at the door by

Mrs. Camp at their residence for a period of 5 or 6 minutes. This in

formationwas relayed on to Wallace, who then had the licensee make

a test transmission. Guy still reported that the respondent's signal

strength was down 3 db. The measurements of voltage and current to

the plate circuit of the final amplifier stage were read from the licen

see's own meters by Wallace. These measurements indicated a plate

voltage of 3900 volts and a plate current of 350 ma. These figures,

when multiplied together yield a computed input power of 1365 w,

which is 365watts above the 1 kwpermitted in the Commission's rules.

Camp was apprised of these readings and the fact that the signal had

apparently dropped from what had been previously observed and

Camp was asked if he had made any changes in the station to account

for the drop.Camp's reply was in the negative. However, on direct

examination Camptestified that he had not changed the settings on

his amplifier for at least 30 minutes prior to the inspection .

11. At Wallace's request, Camp increased the power and made

another test transmission resulting in measurements of3400 v at 450

ma, the equivalent of about 1530 w . Guy, from the car, after the second

test transmission reported that the field strength level was up between

1 and 2 db from the first test transmission. The voltage and milliam

pere indications for this transmission were also measured by the re

spondent's own meters and by the Commission's meter, a Simpson

Model 260 Volt -Ohm Meter. The results of the two sets of measure

ments on the second transmission test were as follows :

Commission's meterRespondent's meter

Voltage 3400 .

Milliamperes 450 .

Power input 1530 w.

Voltage 3500

Milliamperes 420.

Power input 1470 w.

The figures just set out and those resulting from the first test trans

mission were obtained by Wallace who announced them to Smith .

Smith confirmed that these were the figures related to him by Wallace

during the station inspection.

12. Wallace testified that as the result of the foregoing measure

ments, Camp was asked whether he could raise the power higher on

his own meter and he testified that Camp replied, that he could not

raise the power beyond that point . However, Camp apparently con

tradicted himself at the evidentiary hearing that hehad not increased
the power as high as he could have.His testimony in that respect, upon

interrogation by his counsel, is as follows:

Q. Now , did you attempt to load it as much as it would go or not ?

A. No, I didn't load it as much as it would go, but I increased it to

approximately whatever they were measuring on there. I increased it &lightly.

( Emphasis supplied .)

2 Also see pars. 14 and 15, infra .

3 Section 97.67.
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13. Part of Wallace's testimony is as follows :

During the inspection Camp had mentioned several times that he be

lieved the direction of his beam had changed just prior to our entry, which

might account for the drop in signal strength observed . At the time of entry

I believe the beam heading was on 310°. He mentioned that just prior he had

had it on 340° .

As the result of this and coupled with the fact that Guy reported to

Wallace that he had not observed any change in the beamantenna,

Camp was asked to turn his beam to a heading of 340° , in order to test

the effecton the signal strength. Then the third test transmission was

taken. When this was done, Guy reported to Wallace that he had ob

served a drop in signal strength of approximately 8 db. At this point

the Bureau contends that if the respondent had previously turned his

antenna from a heading of 340 ° to a heading of 310 °, ashe claimed ,

there would have been an increase in signal strength and not the

3 db drop earlier reported by Guy. Furthermore, between the time

Guy made his initial signal strengthreading and the time of the above

mentioned antenna test, he observed no movement of the respondent's

antenna from the car in which he was sitting from where he had a

clear vision of Camp's antenna.

14. Richard M. Smith is an electronics engineer and has been with

the Commission approximately 5 years. He holds a bachelor of science

degree with a major in electronic engineering. He testified that he was

familiar with the various instruments and meters used by the Com

mission andthat he participated in the inspection of the Camp station

on March 18, 1967. He testifiedthat he visited Camp's home on that

date about 3 p.m. and was detained at the door, along with Wallace,

for 5 or 6 minutes. He testified that his mainassignmentwas to main.

tain communications with Guy via the walkie -talkie radio. He added

that when he entered the ham shack Guy advised him that approxi

mately 2 minutes earlier, the observed signal strength on the receiver

in Guy's car had dropped approximately 3 db and he relayed the

information to Wallace . Smith testified that thereafter Wallace made

the readings on thetransmissions; that upon the first test transmission

Guy reported that the signal level was still 3 db from the roof level

and he reported this information to Wallace. He said that after that

conversation Wallace asked Camp to bring the power up to the level

at which he was operating prior to their arrival at the Camp home.

Camp maintained that hehad made no changes except in the possible

change of the antenna bearing. Smith testified further that he had

been present in thehearing room and had heard the testimony of

Wallace and that he had heard Wallace's testimony relating to the sec

ond transmission, and that to the best of his knowledge, Camp made

no objections to the results of Wallace's meter readings. The witness

said that Camp maintained that the possible difference in the signal

levels obtained was due to a change in antenna position . He further

stated that on the last transmission Camp put the antenna on “ this

340 heading "and that he was in communication with Guy when this

happenedand Guy reported that the signal dropped drastically, or
about 8 db.
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15. Lawrence D. Guy is an electronics engineer having been em

ployed bythe Commission for 7 years. This witness had been an en

gineer with Hughes Aircraft Co., in its radar laboratories for 5 years

prior to his entering the Commission's employment. He testified that

he was familiar with the various types of instruments such as receivers,

field strength meters, modulation and deviation meters, voltmeters,

ammeters, and signal generators. Guy testified as did Wallaceand

Smith that he wasin the vicinity of 9861 East Estrella Avenue, Tem

ple Hills, Calif., on March 18, 1967, and that they started monitoring

in the area about 1 p.m. The particular function of his assignment

was to observe any apparent drop in relative signal strength before

entry as opposed to after entry at a given point.He testified that the

receiver inthe car in which he was locatedwas an SX122 type equipped

with an S -meter and an oscilloscope. When the measurements were

taken on the Camp station the witness testified in part:

I was approximately 50 feet or so east of Baldwin on the same street

that Camp lived on , Estrella .

Q. On the same side of the street ?

A. Yes.

Q. I see. And can you tell us at approximately what time you made this

measurement ?

A. Just shortly before 3 o'clock.

Without being repetitious, Guy's testimony parallels that of Richard
Smith in that he communicated via walkie -talkie radio with Smith

and further that a few minutes after Wallace and Smith entered the

Camp premises he observed a decided drop in the relative signal

strength of Camp's signal. As the result thereof he advised Smith, who
in turn told Wallace. He testified that from where he was located

on Estrella Avenue he could see Camp's antenna and that there was

no change in Camp's antenna before and after the two tests.
16. This witness further testified that the first test transmission oc

curred 5 or 6 minutes before 3 p.m. on the day in question and the
second test transmission was a few minutes thereafter. He said that

he noticed a change in the readings between the first test transmission

and the second test transmission. He estimated that the change was
between 1 and 2 db. He also testified that he had instructions from

Smith to observe the Camp antenna and the relative S-meter indica

tions because they were going to make another test by having Camp

move his antenna. When this was accomplished the witness testified

that there was approximately 8 db drop in the signal strength. He

could estimate that the antenna was moved about 20 ° or 300 ; but he

could not state positively the extent of the antenna move. When he

was asked the following questionshe replied :

Q. Did you at any time between the time you made your relative field

strength measurement and the time that you were told that the antenna

would be moved, did you at any time see a change in the antenna bearing,

Mr. Guy ?

A. No, there was no change.

Q. From where you were, would you have been able to tell if there had

been a change in the antenna bearing ?

A. Yes. I might add that the position was chosen so I could make

detect the change.

• Wallace and Smith testified that it was moved 30 ° .
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17. On cross-examination Guy stated that normally he kept the

exact time on making observations on test transmissions but on this

particular occasion he overlooked doing so. However, from his recol

lection all this transpired around 3 p.m. on the involved date. He

also testified on cross -examination that prior to the inspection of

Camp's station , two other stations in the general area were also in

spected. He further testified on cross-examination that he had made

hundreds” of relative field strength measurements in the 7 years he

had been with the Commission . However, he had made no measure

ments within the last year. On redirect examination Guy testified that

after the inspection an investigative case report was made and, as

brought out on recross-examination, this report was prepared about

2 daysafter the investigation . It is a narrative typereport.

18. Ronnie J. Camp, testified in his own behalf at the evidentiary
hearing. He testified at the time of the inspection that the equipment

he was using included a Collins75S3 receiver, Collins 32S3 transmitter,

GSB201 Gonset, GSB201and a home-built single 4-1000A tube ampli

fier. He testified that he had been a licensed amateur since 1954 and

that he had participated in many contests. Wallace had testified that

Camp had the reputation of being very successful in the winning of

contests. Camp has confirmed contacts with 343 countries. The respond

ent testified that in terms of contests that he is " on what they call

honor roll, top of honor roll.” He also testified that there are only

two countries in the world that he had not contacted and in all these

transmissions he had never received anynotice or warning from the

Commission relating to overpower . He did concede, however, that he

had been visited by representatives of the Federal Communications

Commission a number of times and there were two visits that he could

definitely recall. One was in 1957 or 1958 relating to TVI complaint.

The second visit that he could recall was one byWalter W. Wallace

in 1959 or 1960 relative to overpower. He added that the previous

inspection by Wallace was similar to the one thathad been described

in this proceeding by the Commission witnesses. He thought that at

the time of the first visit by Wallace that the measured power was

970 w. He testified that when Wallace and Smith entered his shack on

the day in question , that his log sheet reflected the hour was 2:29 p.m.

He testified that the test transmissions taken by Wallace and Smith

were approximately 10 to 15 minutes, thereabouts. He conceded he had

been transmitting before Wallace and Smith entered the shack

approximately 15 ,maybe 20 minutes.

19. Generally speaking, the licensee denied the overpower violation
here involved.

20. But explicitly Camp challenged seriously the accuracy of the

Simpson meter used by the engineers in making the station inspection

and produced as a witness on his behalf in this respect Robert M.

Brooks, who is an electronics engineer employed by Cary Instruments.

Brooks' testimony is hereinafter referred to in paragraph 24, infra.

Camp, however, suggeststhat when Wallace at the start of the inspec

tion borrowed a screwdriver to zero the meter involved and as he put

it " he ( Wallace] took the screwdriver, to my amazement, and pro

ceeded to re-zero the Simpson 260 to zero. ” Wallace had testified that
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in the normal practice, to insure the accuracy of a meter, the first thing

which is done is " you zero the meter adjustment so that when no

voltage is applied, the meter reads zero on the scale.” Wallace went on

to explain that there is an adjustment onthe meter needle to compen

sate for any variation. Therefore, the needle is brought to the zero point

before any voltages or currents are applied. Wallace further testified

that this is the usual procedure and it isrecommended by the manufac

turer's instructions which accompany the meter that the first step is

to zero the meter to insure its accuracy. It must be pointed out here

that while respondent professed amazement at this procedure his own

witness Brooks, on cross -examination, testified that the operating in

structions for all recent series of the Simpson meter state that before

use of a given meter, it should be zeroed . A considerable amount of

testimony was devoted to the Simpson model 260–3 meter which the

Commission's staff members used in making the test transmissions at

Camp's home in Temple City, Calif. Both the Bureau and Camp pro

duced expert witnesses to testify on their respective behalf concerning

the reliability ofthe Simpson meter.

21. Frank Miara is a technician employed by Quality Electronics

and has been thus engaged for 10 years. He testified that he repaired

and calibrated about200 Simpson meters a month.He further testified

that on April 1 , 1967, he received a Simpson model 260–3, serialNo.

33803, from the Commission's staff to be tested for accuracy. Wallace

and Guy testified that the meter here involved which was used in the

inspection of respondent's station , was not used again after the tests

of Camp's station on March 18, 1967, until it was brought to Quality
Electronics to be checked for accuracy.

22. Miara testified that he calibrated the meter and found it to be

within the manufacturer's accuracy specifications. His testimony was

to the effect that when the meter indicated 3500 v the true voltage was

3620 v . The discrepancy between 3500 and 3620 v reflects an error of

less than 31/2 percent, an error within the manufacturer's specifications.

He also testified that the meter indicated 420 ma which was the same

figure shown during the second test transmission atCamp's ham shack.

The true amperage according to Miara was 418 ma, an error of less

than one-half of 1 percent which is well within the manufacturer's

specifications.

23. On cross-examination Miara was asked whether he had an opin

ion as to the accuracy of this particular meter on March 18, 1967. His

reply was, “ It could be on the manufacturer's 'spec ?.” Thus, we have

a witness for the Commission testifying as to the reliability of the

meter used for the respondent's station test transmissions. It is also

pointed out here that Miara testified that the meter was in good condi

tion when brought to Quality Electronics and, likewise, it was not

cracked and no part was changed or replaced.

24. A technical witness for Camp was Robert M. Brooks who is an

electronics engineer with Cary Instruments. He testified that he was

classified as a components engineer involved with standards of com

ponents and instruments. His work with Cary involves the cali

6 See tr . 148-9 .
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bration of meters. Additionally, Brooks testified that he held an

amateur's license and a first-class radiotelephone license with a radar

endorsement.

25. Brooks testified that he was familiar with the meter commonly

known as the Simpson 260 and Cary Instruments had, at its last in

ventory, 208 of these meters. His testimony was to the effect that the

Simpson meter involved here is only used as a trouble shooting tool and

it is nota laboratory standard. The evidence is void of any testimony

by Brookson behalf of Camp that he had ever calibratedor had seen

the meter involved here which the Commission engineers used in the

test transmissions of Camp's station .

26. Brooks' testimony primarily delved into techniques of calibra
tion. He recited that there were certain conditions that would affect

the accuracy of a meter such as excessive voltage, external magnetic

influences, dropping, and others. There is no evidence, however, here

that the Simpson meter had been subjected to any of the conditions

which could conceivably affect its accuracy when the transmission tests

were made. While the testimony of this witness is not particularly in

dispute, it cannot be related directly to the Simpson meter involved

here. Brooks, for instance, testified that the Simpson meter model 260-

3 is not used for precision measurement. However, he testified that :

Every company has different standards. Some are as bad as catch as catch

can . But being we are in a business of precise measurements, we are very

fussy on this point in our particular facility.

27. Brooks testified that the manufacturer of the Simpson meter

regarded the accuracy that can reasonably be expected is 3 percent of

the full scale reading. Wallace, the Commission engineer, who directed

the taking of the test transmissions, testified in his opinion that the

advertised accuracy ofthe Simpson model 260–3 meter is as follows:

** on the 5,000 - v scale, which we were using to measure the plate volt

age, the manufacturer states it is 4 percent of full scale reading, and on the

500 -ma scale, which we were using, it is 2 percent of full scale reading.

28. As pointed out above, Brooks' testimony largely dealt with

technical aspects of meters and the reading of meters, rather than

presenting any evidence relating to the Simpson meter utilized in the

inspection of Camp's station. Throughout his testimony Brooks did

not voice any opinion as to the accuracy ofthe readings taken from the

Commission's meter on March 18, 1967. At best , his testimony could

remotely be construed as sheer speculation, as something that could

or could not have happened, and more especially is this true because the

record is void of any evidence that Brooks ever saw the Commission's

meter used on March 18, 1967 .

CONCLUSIONS

1. The sole question presented for consideration here is whether

Ronnie J. Camp of Temple City, Calif., through the operation of his

amateur transmitter, was operating on March 18, 1967, with a power

input exceeding 1 kw to the plate circuit of the final RF amplifier

stage.

15 F.C.C. 2d
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2. The Bureau had the burden of proof as to whether there was a

violation by Camp on the day here involved. The Bureau has sustained

that burden of proof.

3. There were three engineers of the Los Angeles field office, all

of whom may be regarded as experts in the field of electronics, who

were involved in the monitoring of Camp's station on the day in

question .

4. Walter W. Wallace, assistant engineer-in -charge of the Los An

geles field office explained in detail the techniques employed by the

three engineers in monitoring Camp's station. The details are set out

in the Findingsof Fact andwill notbe repeated here .

5. The numerous complaints receivedby the field office from ama

teurs of overpower operation on amateur radio frequencies in the vi

cinity of Camp's home gave rise to this proceeding: Camp was not

the only one suspected of engaging in overpower activities.

6. Because of thesecomplaints Wallace, along with two associates,
Robert M. Smith and Lawrence D. Guy, started monitoring in Camp's

neighborhood about 1 p.m. on March 18, 1967. As the result ofmonitor

ing Camp's station, Wallace went to Camp's house at about 3 p.m. on

the dayin question and knocked at the door of Camp's home and was

received by Mrs. Camp, therespondent's wife .

7. Wallace and Smith then advised Mrs. Camp that the object of

their mission was to inspect the Camp station and Mrs. Camp stalled

the two engineers before admission to theCamp home for approxi

mately 5 or 6 minutes. As observed in the Findings of Fact the Camp

ham shack is at the rear of the Camp premises. In the intervening time

of 5 or 6 minutes after the appearance of Wallace and Smith at the

Camp front door and entry to the ham shack, Guy who was in contact

withSmith viawalkie-talkie radio, advisedSmith that there had been

a decided drop in the relative strength of Camp's signal . Camp, on

the record,was unable to account for this unusual occurrence in his

operation . The measurements of voltage and current to the plate cir

cuit of the final amplifier stage were read from the licensee's own

meters by Wallace. These measurements indicated a plate voltage of

3900 v and a plate current of 350 ma. Thesefigures when multiplied

together yield a computedinput power of 1365 w , which is 365 w above

the 1 kw permitted in the Commission's rules ( sec. 97.67 ) .

8. Three test transmissions were taken on Camp's station. The two

test transmissions at 310° , where the beam heading was found when

Wallace and Smith entered Camp's ham shack , indicated very little

variance. However ,Camp told Wallace that prior to the entry of Wal

lace and Smith he had been transmitting on 340 ° which might account

for some overpowering.

9. As the result of Camp's contention a third test transmission was

taken on 340° which resulted in Guy observing a drop in signal

strength of approximately 8 db.

10. The point the Bureau makes is that if the respondent had pre

viously turned his antenna from a heading of 340° to a heading of

310 °, as Camp alleged , there would have been an increase in signal

strength and not a drop of 3 ° as earlier reported by Guy.
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11. The web in which Camp now finds himself enmeshed was

brought about by his transmission activities. Without elaborating, it

is appropriate to say that Camp engaged in considerable “shadow

boxing” in an endeavor to explain the predicament in which he was

caught by the Commission's employees. He has offered conjectures

along with sheer speculation and arguments which are immaterial

and irrelevant. For instance, he casts doubt on the meter used by the

Commission's staff in the test transmissions. Also he endeavors to make

a point that the meter was 4 years old which is meaningless because

he offered no evidence to show what the relationship between meter

andage is. Another quibble is the time element. Camp testified that

Wallace and Smith entered the ham shack on March 18, 1967 , shortly

after 2 p.m.; he maintained on cross -examination his log shows that

it was 2:29 p.m. and the two witnesses of the Commission testified that

entry was made around 3 p.m. It matters not what the particular hour

in the afternoon of March 18, 1967, was, the fact still remains that the

inspection of Camp’s station wasmade andresultswere adverse to him.

12. The conclusion is reached here that Ronnie J. Camp, Temple

City, Calif., violated section 97.67 of the Commission's rules on

March 18, 1967, by operating his amateur radio station with power

input to the plate circuit of the final RF amplifier stage ofthe trans

mitter of such station in excess of 1 kw, which is in direct violation of

the Commission's rules. Therefore, the suspension order released on

June 19, 1967 , should be affirmed .

Accordingly, Itis ordered , That unless an appeal to the Commission

from this Initial Decision is taken by any ofthe parties or the Com

mission reviews the Initial Decision on its own motion in accordance

with the provisions of section 1.276 of the rules, the order released

on June 19, 1967, which suspended the general class amateur radio

operator license (K6EVR) of Ronnie J. Camp, 9861 East Estelle

Avenue, Temple City, Calif., for 6 months 18 affirmed ; and,

It is further ordered,Thatthis order shall bein fullforce and effect

commencing October 1 , 1968.

15 F.C.C. 2d
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FCC 68-1136

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of the Application of

COMMUNICATIONS SATELLITE CORPORATION

For Authority To Operate the Trans

portable Earth Station Facility at

Andover, Maine, in Emergencies, To

Maintain Continuity of Authorized

Services

File No. 55 - A

CSG - L -69

ORDER AND AUTHORIZATION

( Adopted November 26, 1968 )

BY THE COMMISSION :

The Commission having under consideration a letter dated Novem

ber 19 , 1968, filed by the Communications Satellite Corp. (Comsat),

requesting that the Commission reconsider the request in its applica

tion, file No. 55 - A -CSG - L -69 for authority to operate the transport

able earth station at Andover, Maine, in emergencies, to maintain

continuity of its previously authorized services;

It appearing, Îhat, by the Commission's Memorandum Opinion,

Orderand Authorization released November 8, 1968 ( file No. 53 - CSG

AP-69 , et al. mimeo 68–1092 ), Comsat is authorized to acquire the

transportable earth station at Andover, Maine, and to operate such

facility to provide telemetry, command and control, monitoring, and

tracking services in conjunction with INTELSAT satellites subject

to the conditions set forth therein ;

It further appearing, That the transportable earth station at Ando

ver, Maine, has limited, but useful backup capabilities for the large

antenna atAndover, Maine, to maintain continuity of Comsat's pre

viously authorized services via the latter antenna ;

It further appearing, That the large antenna at Andover, Maine, is

used for the transmission and reception of large volumes of important

communication services and any interruption thereof would cause

serious inconvenience to the public and to all commercial carriers

providing communication services between the east coast of mainland

United States and points in Europe, South America, and Central

America ;

It further appearing, That, in view of the foregoing, a grant of the

aforementioned request of Comsat would serve the public interest,
convenience and necessity ;

It is ordered, That the request of the Communications Satellite

Corp. for reconsideration Is granted, and the Communications Satel

lite Corp. Is authorized to operate the transportable earth station at

15 F.C.C. 2d
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Andover, Maine, to provide and maintain continuity of commercial

service during periods of emergency in which communications facili

ties normally used for commercial service are unavailable by reason

of causes beyond the control of the licensee; Provided, however, That

the Communications Satellite Corp. shall immediately notify the Com

mission of the nature of such emergency condition , its expected dura

tion , and the use being made of the transportable earth station; Pro

vided , further, Thatsuch operation of the transportable earth station

shall be conducted in accordance with the technical characteristics

specified in the Commission's Memorandum Opinion,Order and Au
thorization released November 8, 1969 ( file No.53-CSG - AP -69, et al . ,

mimeo 68-1092) ; and Provided further, That the Commission may, at

any time, suspend the operation of this authorization ,upon reasonable

notice to the Communications Satellite Corp.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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FCC 68-1135

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of the Application of

COMMUNICATIONS SATELLITE CORP ., HAWAIIAN 57 -CSG -AP -69

TELEPHONE Co., ITT WORLD COMMUNICA

TiOxs Inc., RCA GLOBAL COMMUNICATIONS,

Inc., WESTERN UNION INTERNATIONAL, INC.

For Termination ofOutstanding Authori

zations, and Transfer to Communica

tions Satellite Corp.of Outstanding

Construction Permit Pertaining tothe

Transportable Earth Station Facility

at Paumalu , Hawaii.

In the Matter of the Application of

COMMUNICATIONS SATELLITE CORP. 58 - CSG - L - 69

For Authority To Acquire and Operate

the Transportable Earth Station Facil

ity at Paumalu, Hawaii , To Provide

Telemetry, Command and Control,

Monitoring and Tracking (T&C ) Serv

ices to INTELSAT.

MEMORANDUM OPINION, ORDER AND AUTHORIZATION

( Adopted November 26, 1968 )

BY THE COMMISSION :

1. The above-entitled applications, filed August 21, 1968, request

authority ( a ) to transfer and assign to Communications Satellite Corp.

( Comsat) the outstanding construction permit ( 7 - CSG - P - 66, asmod

ified , 47 -CSG -ML - 68 ; 63 - CSG -MP -69 ) for the Paumalu , Hawaii,

transportable earth station jointly issued to Communications Satellite

Corp. ( Comsat), Hawaiian Telephone (' o. (HTC ), ITT World Com

munications Inc. ( ITT Worldcom ), RCA Global Communications,

Inc. (RCA Globcom ) , and Western Union International, Inc. (WUI) ;

( b ) to terminate the outstanding special temporary authority first

issued February 11, 1967 to operate commercially said facility ; ( c ) to

dismiss the pending application (40 -CSG - TC -07) filed April 6 , 1967,

jointly by the above -named applicants for regular authority to operate

commercially said facility ; and ( d ) upon grant of the foregoing, to

authorize ( omsat on its own behalf to operate the Paumalu trans

portable station to provide telemetry, command and control,monitor
ing and tracking ( T & C ) services in conjunction with satellites owned

and operated by INTELSAT, and, in cases of emergencies, to operate

the transportable station to maintain continuity of commercial services.

1.) F.C.C. 2d
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2. The applications were accepted for filing by issuance of public

notice on August 26, 1968, and no objections or other comments have

been filed with respect thereto.

3. Joint construction, ownership and operation of the Paumalu

transportable was authorized by the Commission on July 19, 1967 (40–

CSG-TC-67) , which designated the ownership interests in said facility

in the following proportions: Comsat 50 percent, HTC 30 percent, ITÝ

Worldcom 6.0 percent, RCA Globcom 11.0 percent, and WUI 3.0 per

cent, in accordancewith the Second Report and Order in docket No.

15735 ( 5 FCC 2d 812 ) .

4. On February 20, 1968, the Commission authorized ( file No. 47–

CSG -ML -68, as amended, 63 -CSG -MP -69) the modification of the

construction permit ( 7 -CSG - P - 66 ) relating to the Paumalu trans

portable to enable said facility to provide T & C services in conjunction

withthe INTELSAT III series satellites. Theapplication informed

the Commission of the decision of the INTELSAT members to use the

services of the Paumalu transportable for T&C functions. On June

10 , 1968 , the joint owners, having determined that the transportable

station in the near future no longer would be required on a regular basis

for commercial communication service and, to accommodate the

INTELSAT members' interest in the availability of said station for
T & C purposes, entered into an agreement for the purchase and sale

of said station , the execution of which was made subject to Commis

sion approval. A copy of the agreement is attached as annex A of the

applications.

5. On November 13, 1968 , Comsat informed the Commission that

the modification program had been substantially completed in accord

ance with the technical characteristics specified in the foregoing
authorizations.

6. The agreement for purchase and sale of the station provides,

inter alia, for a purchase price equal to 50 percent of the capitalcost

of the station and related equipment, determined on the basis of the

book cost thereof, less depreciation ( net of retirements) accrued to

the closing date on thebasis of Comsat's depreciation rates.

7. With respect to the T & C services, the INTELSAT members agree

( a ) to reimburse Comsat for the costs incurred by it which are allo

cable to the provision of such service , including but not limited to the

costs of modification, depreciation , operation and maintenance of the

station, repair and replacement of parts, and ( b ) to pay Comsat an

annual rate of compensation of $91,000 for the rendition of the T&C
services.

8. Upon review and consideration of the subject applications and

the associated information and data, it appears that applicants are

legally, technically, financially, and otherwise qualified to effectuate

the requested transfers and that Comsat possesses the necessary qualifi

cations to acquire and operate said facility on its own behalf in the

manner requested . The operation proposed to be rendered by the sta

tion will provide facilities intended to serve the communications needs

of the United States and others on a global basis and thereby advance

the objectives of the Communications Satellite Act of 1962.We shall,

therefore, grant the subject applications with appropriate conditions,

it appearing that such action will serve the public interest, conven

ience , and necessity.

15 F.C.C. 20
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ORDER AND AUTHORIZATION

It is ordered, pursuant to section 310 ( b) of the Communications Act

of 1934 , and section 201 ( c ) ( 7 ) of the Communications Satellite Act of

1962, that consent is hereby given to the transfer of the outstanding

construction permit for the Paumalu transportable earth station

( 7 -CSG - P -66, as amended, 47-CSG -ML -68 ; 63- CSG -MP-69) and

the transfer of the ownership interests of said station and associated

equipment, more particularly described in exhibit A of annex A of the

application , from the above -named joint applicants to Comsat;

It is further ordered, Thatupon transfer ofthe ownership interests

in the subject facilities , no further change whatever shall be made

therein except upon grant of an appropriate application ;

It is further ordered, That upon transfer of said construction per

mit and the ownership interests in the subject facilities, the outstand

ing special temporary authority first granted February 11 , 1967, to

operate said station commercially Be terminated ;

It is further ordered , Thatthe application for operating license 22

CSG-L-67, as amended April 6 , 1967, 40 - CSG - TC -67, to include the

joint owners as applicants, Be, and hereby is, dismissed ;

It is further ordered, That Comsat, effective upon transfer of said

construction permit and transfer of the ownership interests in the

subject facilities, Is authorized for the period commencing with the

effective date of the transfers herein authorized and ending August 30,

1971, to operate the Paumalu transportable earth station to provide

telemetry,command and control, monitoring and tracking services in
conjunction with INTELSAT satellites subject to the following

technical specifications:

Call sign : KA25 .

Nature of service : Communication -Satellite Service.

Class of station : Satellite earth station ( transportable ).

Location of station : Paumalu , Oahu, Hawaii.

Geographical coordinates : 21 ° 40'23 '' N. Lat.

158 °02'13 ' ' W. Long.

Communications transmitter :

Type : Composite with type VA-884 Klystron .

Frequencies of operation : The frequency band 5925-6425 MHz has been

cleared for operation. Exact frequencies within the band will be

notified to the Commission as they become operational.

Frequency tolerance : 0.03 percent.

Emission : 30,000 AO / A3 /A9 / F3 / F5 / F9 maximum per carrier,

Power at antenna feed : 12.5 KW.

Azimuth of radiation : 0_360 °.1

Antenna ( transmit ) :

Type : Casshorn parabolic reflector, rotatable, 42 feet effective diameter.

Gain : 55 db at 6 GHz.

Maximum radiation in horizontal plane : 45 db W per 4 kHz.

Beamwidth : 0.28 ° (half power points ).

Height above ground : 67 feet.

Polarization : Linear with any orientation, or right or left circular.

Minimum elevation : 5 ° above horizontal plane except at reduced power

for boresight tests .

1 Based on coordination calculations conducted with reference to application , file No.

5-CSG-P-66 , July 12 , 1965 .
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Antenna ( receive ) :

Type : Same as communications transmit antenna .

Gain : 52.5 db at 4 GHz.

Receive frequencies : Within the band 3700_4200 MHz.

Receiving system noise temperature : 100 ° Kelvin above 5º elevation.

It is further ordered , That Comsat is authorized to operate the

transportable station to provide and maintain continuity of commer

cial service during periods of emergency in which communication

facilities normally used for commercial service are unavailable by
reason of causes beyond the control of the licensee ; Provided hou

ever, That Comsat shall promptly notify the Commission of the nature

of such emergency conditions, its expected duration , and the use to

which the station is being put; that such operation shall be conducted

in accordance with the technical characteristics hereinabove specified ;

and that the Commission may at any time suspend the operation of

this authority upon reasonable notice to Comsat ;

It is further ordered , That this authorization is subject to the

following termsand conditions:

( 1 ) That this authorization shall not vest in Comsat any right to operate

the station nor any right to the use of the frequencies designated in the

permit except as herein authorized ;

( 2 ) That neither the facilities acquired nor the rights granted here

under shall be assigned or otherwise transferred except upon grant of an

appropriate application ;

( 3 ) That this authorization is subject to the right of use or control by

the government of the United States conferred by section 606 of the Com

munications Act.

It is further ordered, That the acts necessary to effectuate the

transferherein authorized shall be completed within 5 days from the

date of the release of this Order and Authorization, and notice shall

forthwith be furnished to the Commission by the applicants showing

when the acts necessary to effect the transfer of the authorizations

and facilities constructed or operated pursuant thereto were com

pleted, and upon furnishing the Commission with such notice the

transfers for which authority is granted will be considered completed.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

15 F.C.C. 2a
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Complaint of

PAUL CHAMBERS, WATERLOO, IOWA

Against Station KWWL - TV Concerning

Fairness Doctrine

( November 8, 1968 )

Paul CHAMBERS,

1221 Julian ,

Waterloo , lowa 50701

DEAR MR. CHAMBERS : This is with further reference to your letter

of September 24, 1968 , concerning an editorial broadcast by station

KWWL- TV on September 19, 1968. We note that you are chairman

of the neighborhood group , a number of whose members have written

to the Commission concerning this matter.

Briefly , the complainants allege that the editorial accused those

opposing the housing project for low -income families of being racists,

and that the station was unfair in its treatment of the matter because

the opponents were denied time to rebut the station's position and

present their viewpoint.

The basic Commission policy applicable in the use of broadcasting

stations for discussions of controversial issues of public importance

is that the licensee maintain a standard of fairness in the allocation

of time to differing viewpoints. Accordingly, where a licensee affords

time over his facilities for an opinion on a controversial issue of pub

lic importance he is under obligation to afford reasonable opportu

nities for the presentation of opposing views. This policy , known

as the fairness doctrine, is enunciated in the Commission's Report on

Editorializing by Broadcast Licensees. That report is included as

appendix A to the enclosed Public Notice of July 1, 1964, entitled

“ Applicability of the Fairness Doctrine in the Handling of Contro

versial Issues of Public Importance." Unlike the equal opportunities

provision of section 315, which deals with legally qualified candidates,

the question under the fairness doctrine is one of the reasonableness

of the station's actions and not whether an absolute equality in the

allocation of time has been achieved .

This Commission, since 1949, has encouraged broadcast stations to

editorialize on issues of interest to their communities. In its program

ing statement of July 29, 1960, the Commission recognized editorializ

ing as one of 14 major elements, developed by the industry, which are

usually necessary to meet the public interest , needs, and desires of the

community. Editorializing is, however, subject to the Commission's
fairness doctrine.
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There is no mechanical requirement or formula for achieving fair

ness . The broadcaster need not balance editorial for editorial or view

point for viewpoint. Moreover, there is no requirement that a licensee

achieve a balance of opposing views within a single broadcast or even

that he present opposing views on the same program or series of pro

grams. What is required is that the broadcaster make an affirmative,

reasonable effort to present contrasting view points on controversial

issues of public importance in the station's overall programing.

On October 11 , 1968, the Commission received the licensee's response

to the Commission's inquiry of October 1 , 1968. Neither you nor

WallaceButler, attorney for your group, have replied to the response.

Examination of licensee's response indicates that during September

1968 , it broadcast a number of news stories concerning the housing

project for low -income families and that these broadcasts included

presentation of both sides of the issue. The response also indicates that,

on September 22 , 1968 , the station's news broadcasts included Butler's

comments regarding the September 19 editorial. Licensee has further

informed the Commission that the editorial was broadcast twice over

KWWL - TV on September 19 and six times over KWWL on Septem

ber 20 , and that the reporting of Butler's position over KWWL- TV

was broadcast twiceon September 22, and twice on September 23, in

addition to being included in 10 news programs broadcast over

KWWL on September 22 and 23d.

As indicated above, the licensee has considerable discretion as to the

format of programs devoted to issues of public importance, the differ

ent shades of opinion to be presented, and thespokesman for each point
of view, and on the basis of the licensee's actions, we cannot conclude

that licensee operated in violation of the fairness doctrine.
Sincerely yours,

WILLIAM B. RAY,

Chief, Complaints and Compliance Division

for Chief Broadcast Bureau.

15 F.C.C. 2d
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FCC 68R -504

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of
LORAIN COMMUNITY BROADCASTING Co., Docket No. 16876

LORAIN , OHIO File No. BP - 16910

ALLIED BROADCASTING, Inc., LORAIN , Ohio Docket No. 16877
File No. BP-17297

MIDWEST BROADCASTIxg Co. , LORAIN , OHIO Docket No. 16878

File No. BP - 17302

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Adopted December 4, 1968 )

BY THE REVIEW BOARD : NELSON, SLONE AND PINCOCK .

1. This proceeding involves the mutually exclusive applications of

Lorain Community Broadcasting Co. ( Lorain Community) , Allied

Broadcasting, Inc. (Allied ) , and Midwest Broadcasting Co. (Mid

west) , for authority to construct a new standard broadcast station to

operate on the frequency ( 1380 kHz) formerly utilized by station

WWIZ in Lorain , Ohio. On June 4, 1968, the Review Board released

a Decision (FCC'68R -223, 13 FCC2d 106 , 13 R.R. 2d 382 ) granting

the application of Lorain Community and denying the applications of

Allied and Midwest. On July 5, 1968, Allied filed a petition for recon

sideration or in the alternative for rehearing, seeking reconsideration

of that portionof the Board'sDecision dealing with the diversification

of control of the media of mass communications. The Review Board ,

on September 13, 1968, released a Memorandum Opinion and Order

(FCC68R–377 , 14 FCC 2d604, 14 R.R. 2d 655) denying Allied'spe
tition for reconsideration. Now before the Review Board is a petition

for rehearing, filed by Allied on October 9, 1968.1

2. The Review Board is of the view that Allied's petition must be

dismissed. Section 405 of the Communications Act of 1934, as amended ,

provides that “ a petition for rehearing must be filed within 30 days

from the date upon which public notice is given of the order, decision,
report, or action complained of." See also section 1.106 ( f ) of the ('om

mission's rules. It is clear that the action complained of by Allied is

the grant of Lorain Community's application in our Decision released

on June 4, 1968. Since the petition for rehearing was filed on October 9 ,

1968, almost 3 months after the statutory period of jurisdiction had

1 Also before the Review Board are the following related pleadings : ( a ) comment, fled

Oct. 23, 1968, by the Broadcast Bureau ; ( b ) motion to dismiss second petition for rebear.

ing, filed Oct. 24, 1968, by Lorain Community ; ( c ) reply, filed Nov. 5, 1968, by Allied ; ( d)

supplement to (i ) , filed Nov. 12, 1968, by Lorain Community ; and (e ) further supplement

to ( 6 ) , filed Nov. 29, 1968 , by Lorain Community. The Bureau's commentis addressed to the

Commission , which ,according to the Bureau, " nowhas jurisdiction of the proceeding."

13 F.C.C. 20
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expired, the Review Board has no authority to consider the merits of

the request. Finally, we do not believe that Allied's intervening peti

tion for reconsideration permits a different result. That petitionand

our disposition thereof, which occurred prior to the filing of the instant

petition, in no way are related to the instant petition's requests for a

reopening of the record and further hearing on additional issues. Un

der these circumstances, we agree with the Broadcast Bureau's conten

tion that Allied's petition should have been directed to the Commission,

which now has jurisdiction ofthe proceeding .Cf. Brainerd Broadcast

ing Co. (KLIZ ) , FCC 63–337, 25_R.R . 297; City of Jacksonville

(WJAX -TV), 7 R.R. 261 ( 1951 ) ; E. D. Rivers, Jr. (WJIV ), 6 R.R.
765 ( 1950 ) .

3. Accordingly, It is ordered , Thatthe motion to dismiss second

petition for rehearing, filed on October 24, 1968, by Lorain Community

Broadcasting Co. I8granted to the extent indicated herein and 18de

nied in all other respects; and that the petition for rehearing, filed on

October 9, 1968, by Allied Broadcasting, Inc. , 18 dismissed.

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary.

• Presently pending beforethe Commissionin this proceeding are the following pleadings :

( a ) application for review , filed July 15 ,1968,by Midwest, andpleadings relating thereto ;

and (6) application for review , filed Oct. 21 , 1968, by Allied, and pleadings relating thereto.

OnNov. 1, 1968, Lorain Community filed with the Commission a motion for expedited

consideration .

15 F.C.C. 2d
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FCC 68-1172

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

APPLICATION FOR RENEWAL OF LICENSE FOR

SHIP RADIO STATION WX - 7988 ABOARD

THE VESSEL "AMERICAN," FILED BY JOSEPH

MONTI AND JOSEPH MARINO, A PARTNERSHIP

MEMORANDUM OPINION AND ORDER

(Adopted December 5, 1968 )

BY THE COMMISSION : COMMISSIONER Cox ABSENT ; COMMISSIONER
JOHNSON CONOURRING IN THE RESULT .

1. The Commission has before it thecaptionedapplication, filed on

February 15,1968, by Joseph Monti and Joseph Marino, a partnership,

acting on behalf of local 33, Fishermen and Allied Workers Union,

ILWU. An interim ship radio station license was first issued to appli

cant in 1961 for station WX - 7988 and periodic authorizations have
been issued since that time.

2. The license now sought to be renewed is for ship radio station

WX -7988 aboard the vessel American which was granted on February

24 , 1967, for a 1 -year term . The license was issuedonthe express rep

resentation of the applicant that the vessel on which the ship radio

station was located would be navigated at regular intervals and would

not be permanently moored . In addition, licensee was specifically ad

vised that the license did not authorizé any communications other

than normal ship communications.

3. Subsequent investigation by the Commission has disclosed that

thevessel American is permanently moored and that ship radio station

WX - 7988 is used for retransmission of messages which originate at

or are destined for, points on shore. The messages which are relayed

on an intership frequency are ship to shore rather than intership com

munications. In essence, the station is being usedas a coast station. In
response to correspondence sent to the licensee after the investigation ,

it concedes that the vessel has not been navigated since July 1964 ;

is now permanently moored ; and the ship radio station is providing

a ship -to-shore message relay service. In view of the foregoing, the

subject application does not meet the requirements of sections 83.3 ( d ) ,

83.303 ( c) and 83.358 ( a ) of the Commission's rules, and, therefore,
may not be granted .

4. Applicant requests that it be authorized to continue operating

ship radio station WX -7988 pending the establishment of a limited

coast stationusing single sideband radiotelephony. This request must

be considered in the light of the facts surrounding this case. The Com

mission notified applicant in September 1964 of the adoption of rules

15 F.C.C. 20
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(docket 15068) providing for the licensing of limited coast stations

using single sideband radiotelephony. Thereafter, in November 1964,

applicant requested an extension of its temporary authority to operate

ship radio station WX -7988 pending its consideration of the prac

ticability of limited coast station operations using single sideband

radiotelephony and the availability of such equipment. Periodically,

on nine separate occasions thereafter, it has filed substantially the

same request representing that itwasconsideringapplyingfora limited

coast station. On the basis of those representations,temporary author

izations were granted for the continued operation of the station. Sub

sequently, in a letter of March 12, 1968 , applicant states that it cannot

employ single sideband (SSB ) radiotelephonybecause only five vessels

of the fishing fleet haveconverted to single sideband equipment; that

the number of vessels so converted does not warrant going to SSB

operation ; and that when a substantial number of the vessels of the fish

ing fleet convert to SSB it will then be able to apply for a limited

coast station license . It is noted that type acceptance was first granted

to SSB equipment in 1965 and that today there are approximately

80 different modelsof type accepted SSB transmitters. Itappears that

little progress has been made toward conversion to a single sideband

system . There is no indication of any past substantial efforttoward

that goal by the parties concerned nor of any definite schedule to do

so in the future.

5. Applicant has known since at least March 6, 1962, that ship

stations could notbe authorized aboard permanently moored vessels.

It evidenced this by its letter of that date advising the Commission

that the American was not permanently moored and statedthat it

was incumbent upon it to keep it navigable and seagoing. Further,

as to the typeof communications authorized for shipradio stations,

as early as 1962, applicant was advised that ship stations may not en

gage in aship -to -shore message service which is a function of a coast

station. Finally, as indicatedabove, when the grant of February 24,

1967, was made, the applicant was again specifically informed as to

the requirement that the vessel could not bepermanently moored and

that the license authorized only normal ship station communications.

Thus, applicant has been dilatory in its efforts tobring its operations

intocompliance with the Commission's rules and hasknowingly oper

ated ship radio station WX - 7988 in violation of the Commission's
rules.

6. Various communications systems are provided in the Commis

sion's rules for maritimeship -to -shore communications. Applicant can

elect to utilize the facilities of a public coast station for its communica

tions needs or it can apply for its own limited coast station.

7. The Pacific Telephone &Telegraph Co. is the licensee of public

coast stationKOUatSan Pedro, Calif. , and has previously indicated

that it could provide the necessary radiocommunications service. If

applicant should desire to file anapplication for its own limited coast

station, there are three possibilities. It could apply for such a station

in either the high frequency band using single sideband frequencies

between 4 and 27.5 Mc/ s, or in the very high frequency band using

frequencies between 156 and 174 Mc/ s. The third possibility would be

15 F.C.C. 2d
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to apply for a station using the frequency 2738 kc / s. That latter

frequencymay be assigned to a limited coast stationupon a showing

that: ( 1 ) Existing public coast station facilities could not provide the

desired communications service; (2 ) that frequencies above 30 Mc / s

cannot be used ; and ( 3 ) that harmful interference will not be caused

to the intership use of the frequency 2738 kc / s.1 But applicant has

never filed an application forany limited coast station operation.

8. The actionherein ordered is consistentwith the Commission's pol

icy to eliminate ship radio stations which are located on permanently

moored vessels and which are operating as coaststations by handling

ship -to -shore message traffic. This policy is designed to prevent the

degrading of intership service on the frequency 2738 kc /s and to assure

that ship-to -shore message traffic is channeledthrough stations operat
ing on frequencies allotted for that purpose .

Accordingly, It is ordered , pursuant to section 4 ( i ) of the Com

munications Actof 1934, as amended, and section 1.958 of the Com

mission's rules, that the captioned application of Joseph Monti and

Joseph Marino for renewal of the license for ship radio station WX

7988 aboard the vessel American, Is hereby dismissed .

Itis further ordered, That operationof radio station WX - 7988

Shall be terminated on or before February 3, 1969.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE , Secretary .

1 In the rulemaking proceeding in docket No. 18307, released Sept. 12, 1968, the Com

mission has proposed to amend its rules to provide for the use of the frequency 2738 kc/s

by limited coast stations solely for communications with ships relatingto safety of naviga

tionat bridges, waterways, causeways, and similarlocations .No final action has beentaken

on this proposal.

15 F.C.C. 2d
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FCC 68-1173

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

FARNELL O'QUINN , STATESBORO, GA.

Requests : 850 kc, 1 kw, Day

MORRIS'INC. , JESUP, GA .

Requests: 1080 kc, 5 kw , Day

JOHN M. MASTERS, REIDSVILLE, GA.

Requests: 1080 kc, 1 kw , Day
For Construction Permits

Docket No. 17722

File No. BP-17351

Docket No. 18395

File No. BP-17116

Docket No. 18396

File No. BP - 17561

MEMORANDUM OPINION AND ORDER

(Adopted December 5, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE CONCURRING IN

THE RESULT ; COMMISSIONER COX ABSENT.

1. The Commission has before it the above -captioned and described

applications; a petition to deny the application of Morris', Inc. (Mor

ris ), filed by Wayne Broadcasting, Inc. (WLOP) , licensee of station

WLOP in Jesup ,Ga.; Morris' opposition; and WLOP's reply.

2. By Order of September 13, 1967, the O’Quinn application was

designated forhearing to determine whether a grant ofthe Statesboro

proposal would result in an undue concentration of control within the

meaning of section 73.35 ( b ) of the Commission's rules. The question

arose because of the present interests of O'Quinn and his wife in

standard broadcast stations in southeastern Georgia (WUFF, East-'

man ; WULF ( formerly WCQS) , Alma ; and WHAB , Baxley ) and

because a grantof O'Quinn's application would permit the establish

ment of a fourth standard broadcast station in the same general area .

As noted hereinafter, there are common issues to be resolved before

disposing of the O'Quinn and Morris applications. The Commission,

therefore, will consolidate the two applications for hearing in accord

ance with the procedure contemplated by section 1.227 ( a ) (1 ) of the

rules. The Masters application is mutually exclusive with the Morris

application inasmuch as the respective 0.025 -mv / m contours com
pletely encompass the proposed 0.5 -mv / m contours in contravention of

section 73.37 of the rules. Accordingly, the Masters application will

also be considered in this proceeding.

3. Before considering the WLOP petition , the Commission notes

the pendency of an application of WWNS, Inc., licensee of station

WWNS, Statesboro, Ga., and a respondent in the O’Quinn proceeding,
requesting the Commission to review an action of the Commission's

Review Board in denying a petition to enlarge the issues herein .

Farnell OʻQuinn, released February 21 , 1968 , 11 FCC 2d 801, 12 R.R.

15 F.C.C. 20
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2d 422, Board Chairman Berkemeyer and Board Member Nelson dis

senting. The Commission does not at this time dispose of the WWNS

application but will consider it at a later date in the light of the present

action .

4. WLOP claims standing to oppose a grant of the Morris appli

cation as the licensee of the standard broadcast station in Jesup, and

the Commission finds that WLOP does have standing. FederalCom

munications Commission v . Sanders Brothers Radio Station, 309 U.S.

470, 9 R.R. 2008 ( 1940 ) .

5. In its petition, WLOP requests that the Morris application be

denied or that it be designated for hearing to determine whether the

proposal is in contravention ofthe Commission's multiple ownership

rule ( sec. 73.35 ( a ) ) , whether the applicant has made misrepresenta

tions concerning its program survey, whether the applicant has made

a bona fide effort to ascertain community needs, whether the Morris

proposal would meet any significant need in Jesup, and whether the

applicant is financially qualified.

6. WLOP's contention that the Morris application presents a

multiple ownership question is based on the following circumstances :

Morris' principals are L. O. Morris, Earl Morris and CarrollMorris,

Earl and Carroll being the sons of L. O. Morris. L. O. Morris is the

father of Mrs. Evona Morris O'Quinn and the father -in -law of Farnell

OʻQuinn. Earl and Carroll Morris are brothers of Mrs. O'Quinn and

brothers-in -law of O’Quinn. OʻQuinn is licensee of station WUFF,

Eastman , Ga., and owner of majority interests (80 percent each ) in

WULF ,Alma, Ga . , and WHAB, Baxley, Ga. O‘Quinn's wife, Evona

Morris O'Quinn, holds interests of 5 percent and 19.6 percent in sta

tions WULF and WHAB, respectively. There will be substantial over

lapof the proposed Jesup 1-mv/m contour and the 1 -mv/m contours

ofWULF and WHAB, and the proposed Jesup 1 -mv/ m contour will

overlap the 1 -mv/ m contour of theproposed Statesboro station .Morris

proposes to finance theJesup station, in large part, with funds to be

borrowedfrom the Baxley State Bank of which O'Quinn is a director.

( arroll Morris and OʻQuinn have interests in a CATV system in Bax

ley where the Morrises and the O'Quinns reside. O'Quinn has admitted

copying parts of section IV - A (FCC Form 301 ) of the Morris appli

cation in preparing his application for Statesboro.WLOP infers that

the Jesup application represents an effort on O'Quinn's part to do

indirectly what he could not do directly ; i.e. , apply for a Jesup station

in his own name.

7. In opposition to WLOP's contention regarding the multiple

ownership question, Morris cites Commission precedent to the effect

that family relationship alone does not raise a question of duopoly or

concentration. Morris disclaims any interest in the O'Quinn stations

or the Statesboro application , and o'Quinn states that he did not

assist in the planning, preparation or financing of the proposed Jesup

station . In response to a suggestion that the Morrises would not rea

sonably be expected to be interested in a broadcast venture in Jesup

when they are without broadcast experience and have no ties in Jesup

and when they are engaged in the retail dry goods and clothing busi

ness in Baxley where they reside and work, Carroll Morris gives vari

1.1 F.C.C. 2d
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ous personal and economic reasons for desiring to enter the broad
casting field in Jesup rather than in Baxley.

8. While it is true that the Commission has held that family rela

tionship standing alone is insufficient to create the presumption of

common control ( e.g., L & S Broadcasting Co., et al., 9 R.R. 2d 423

( 1967 ) ), under the present circumstances where O‘Quinn seeks to in

crease his broadcast holding by establishing a station in Statesboro

and the Morrises with family and other ties with OʻQuinn propose to

enter broadcasting in the same general area , the question already at

issue in connection with the O'Quinn application and the dispute over

multiple ownership and concentration of control raised in connection

with Morris' application can best be resolved on the basis of a record

after a consolidated hearing on both the Statesboro and Jesup pro

posals. Since the matters bearing on the question are within the per

sonal knowledge of O'Quinn and the Morrises, the burden of the

proceeding with introduction of the evidence and the burden of proof

Shall be upon the applicants.

9. WLOP is critical of Morris' statement of program service, first,

because of its marked similarity withthe corresponding section ofthe

O'Quinn application . WLOP also alleges that persons which Morris

claims to have consulted either were not consulted at all or, if con

sulted , did not express the opinion that an additional station in Jesup

is needed as the applicant'sstatement of the result of its survey seems

to imply. WLOP infers that the applicant's mention of certain organi

zations is a representation that those organizations have endorsed the

establishmentof an additional standard broadcast station in Jesup

when , in fact, there has been no such official endorsement of the appli

cant's proposal.WLOP states that the applicant's suggestion that the

WLOP program service is limited to general "Country and Western ”

format is erroneous. Thus, WLOP asserts, the applicant's conclusion

that Jesup, needs a more diversified program service is based on a

false premise.

10. In opposition to WLOP's program allegations, Morris concedes

the similarity of the Jesup and Statesboro proposals resulting from

OʻQuinn's use of the Jesup application in preparing his Statesboro

application, but claims that the program services will be based on

different surveys of the respective service areas and the content will

be designed for the specific area involved . Morris states that it did

consult leadersin the community as represented and that persons not

originally mentioned were also interviewed. On the basis of the sur

vey, Morris asserts it was reasonable to conclude that there is interest

in additional broadcast service. Morris disclaims having represented

that official endorsement of any organization had beenreceived, but

argues that individuals connected with the organizations mentioned

were consulted . Morris claims that the conclusion that a more diversi

fied program service is needed is reasonable in the light of the fact

that WLOP, in its most recent renewal application, represented that

36 percent of its broadcast day was devoted to country and western

music.

11. In addition to the controversy over the adequacy of the Morris

survey and the accuracy of the representations, the showing submitted

15 F.C C. 2d
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is basically defective. There is little in the way of specific suggestions

the applicant may have received and the application does not other

wise supply sufficient information to providethe requisite showing. See

Minshall Broadcasting Co., Inc., 11 FCC 2d 796 ,12 R.R.2d 502 ( 1968 ) .

Therefore, an issue will be specified so that Morris may demonstrate its

efforts to ascertain the needs and interests of the Jesup area and the

manner in which it proposes to meet those needs and interests.

12. Examination of theMasters application indicates that statements

submitted in connection with his program proposal are vague and

not responsive to the requirements of section IV - A of the application

form . Therefore, Masters will be given an opportunity to demonstrate

what efforts have been made to determine the needs and interests of

the area and how its program service will be responsive to those needs.

13. In support of its contention that Morris is not financially

qualified, WLOP alleges that, under Georgia law, a banking institu

tion maynot lendmore than 20 percent of its capital and unimpaired

surplusfor any single enterprise. The applicant proposes to borrow

a total of $65,000 from the Baxley State Bank which, according to

WLOP, has $100,000 in capital and a surplus of $ 100,000. Two letters

from the Baxley State Bank have beensubmitted , one extending a

line of credit in the amount of $ 50,000 and the other a line of credit

in the amount of $ 15,000. WLOP points out that neither letter indi
cates the terms and conditions onwhich the credit is extended and

neither indicates what security maybe required.

14. In opposition to the requestfor a financial issue, Morris states

that the figures purportedly showing the condition of the bank are in

error and submits astatement of the bank president which indicates

that, as of December 31 , 1966, there were $ 150,000 in the bank's capital

account and $200,000 in the surplus account. Morris does notcomment

on the absence of a statement of the terms, conditions and security

for the lines of credit.

15. The Commission finds that amore satisfactorybasis for deter

mining whether Morris is financially qualified would be current in

formation rather than the obsolete material now contained in the

application. Therefore, an issue will be specified to permit a deter

mination of Morris' present financial condition and the present avail

ability ofadditionalfunds as needed as well as the terms, conditions,

and security in connection with any available loans or lines of credit.

16. On the basis of figures submitted by Masters, it appears that a

total of $42,881 will be required for construction costs and operating

expenses during the first year. Items comprising that total are the

following : down payment on equipment, $ 2,550 ; 1 year's payments

on equipment with interest, $2,931 ; land, $ 4,000 ; building, $ 6.000 ;

miscellaneous, $ 500 ; 1 year's working capital, $ 26,000. To meet these

costs and expenses, Masters showed $ 3,700 in cash on hand and in

banks, a bank loan of $ 35,000 and an apparent reliance on anticipated

revenues estimated at $ 36,000. In addition , Masters claims as an asset

copyrights on published song compositions valued at $ 65,700. In a

1 Based on Morris' 1966 estimate, $53,341 will be required for construction costs and
operating expenses during the first year consisting of the following : down payment on

equipment, $ 7,318 ; first year's payments on equipment with interest, $ 8,023 ; miscellaneous,
$ 2,000 ; 1 year's working capital, $ 36,000 .
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letter submitted by Masters from an official of what appears to be a

publishing firm , that official estimates that the value of the copyrights

held by Masters in that publisher's catalog is between $30,000 and
$ 50,000. It is not clear whether those compositions in the publisher's

catalog comprise all or just a part of the copyrighted material on

which the applicant places a value of $ 65,700, and neither the estimate

of anticipated revenue nor the alleged value of copyrighted material

is sufficiently supportedto permit a finding that funds from these

sources are available. With respect to the applicant's estimate of

$26,000 working capital for the first year's operatingexpenses, it does
notappear that this would be adequate to sustain the typeof operation

proposed. Accordingly, Masters will be given an opportunity to estab
lish the basis of his estimate for a determination as to whether the

estimate is reasonable .

17. The aerial photograph of Masters' proposed transmitter site

is not sufficiently clear to permit a determination of whether the area

is free of any structures (manmade or otherwise) which would distort

the proposed nondirectional pattern. Therefore, Masters will be af

forded an opportunity to make an appropriate showing:

18. Except as indicated below, each ofthe applicants is qualified to

construct and operate as proposed. However, because of the matters

indicated above, the Commission is unable to make the statutory find

ing that a grant of the applications would serve the public interest ,

convenience, and necessity, and is of the opinion that they must be
designated for hearing on the issues set forth below :

19. Accordingly, It is ordered, That, pursuant to section 309 (e) of

the Communications Act of 1934, as amended, and section 1.227 ( a ) ( 1 )

of the Commission's rules, the applications of Morris', Inc. , and John

M. Masters Are consolidated for hearing in the proceeding on the

application of Farnell O'Quinn, at a time and place to be specified in

a subsequent Order, upon the following issues :

1. To determine the areas and populations which would receive

primary service from the proposed operations of Morris', Inc.,

and John M. Masters and the availability of other primary service

to such areas and populations.

2. To determine whether Farnell O’Quinn has an undisclosed

interest , direct or indirect, in the application of Morris' , Inc.

3. To determine, in the event issue 2 is resolved in the affirma

tive, whether Farnell O'Quinn or any of the principals ofMorris',

Inc., have concealed this ownership interest from the Commission

or have made misrepresentations concerning this interest to the

Commission .

4. To determine, in the event issues 2 and 3 are resolved in the

affirmative, whether Farnell O'Quinn or the principals of Morris ' ,

Inc., have the requisite qualifications to be licensees of broadcast

facilities.

5. To determine, in the light of the evidence adduced pursuant

to issue 2, the family and other relationships between Farnell

O'Quinn and the principals of Morris ' , Inc., and other relevant

evidence, whether a grant of the applications of Farnell O'Quinn

13 F.C.C. 2d
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and /or Morris', Inc., would contravene section 73.35 ( a ) and / or

( b ) of the Commission's rules with respect to duopoly and con

centration of control.

6. To determine the efforts made by Morris', Inc. , and John M.

Masters to ascertain the community needs and interests of the

respective areas to be served and themeans by which they propose

to meet those needs and interests.

7. To determine with respect to the application of Morris' , Ine. :

( a ) The current financial position of the applicant ;

(6 ) The present availability of additional funds as re

quired and upon what terms and conditions; and

( c ) Whether, in the light of the evidence adduced pursuant

to ( a ) and ( 6 ) above, Morris', Inc., is financially qualified .

8. To determine, with respect to the application of John M.
Masters :

( a ) The current financial position of the applicant ;

(6 ) The present availability of additional funds as re

quired and upon what terms and conditions ;

( c ) The basis for the estimate of the first year's operating

expenses and whether such estimate is reasonable;

( d ) In the event the applicant will depend upon operating

revenues during the first year of operation to meet fixed costs

and operating expenses, the basis of such estimated revenues ;

( e ) Whether, in the light of the evidence adduced pursuant

to ( a) , ( b ) , ( c) and ( d ) above, John M. Masters is financially

qualified.

9. To determine whether the transmitter site proposed by John

M. Masters is satisfactory with particular regard to any con

ditions that may exist in the vicinity of the antenna system which

would distort the proposed antenna radiation pattern.

10. To determine, in the light of section 307 ( b ) of the Commu

nications Act of 1934 ,as amended ,whether the proposal of Morris',

Inc., or that of John M. Masters would better provide a fair ,

efficient, and equitable distribution of radio service.

11. To determine, in the light of the evidence adduced pursuant

to the foregoing issues which, if any, of the applications should

be granted .

20. It is further ordered, That Wayne Broadcasting, Inc. , licensee

of station WLOP, Jesup, Ga., Is made a party to the proceeding.

21. It is further ordered, That the Petition to Deny the application

of Morris', Inc., filed by Wayne Broadcasting, Inc., is granted to the

extent indicated above and I denied in all other respects.

22. It is further ordered , That the specification of issues herein shall

supersede the specification of issues in theCommission's Order of Sep

tember 13, 1967 (FCC 67–1038 ) in this proceeding.

23. It is further ordered, That the burden of proceeding with the

introduction of the evidence and the burden of proof with respect to

all issues herein shall be upon the applicants to which they relate.

24. It is further ordered, That, to avail themselves of the opportu

nity to be heard , Morris', Inc., John M. Masters and Wayne Broad

16 F.C.C. 2d
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casting, Inc., pursuant to section 1.221 ( c ) of the Commission's rules,

in person or by attorney, shall, within 20days of the mailing of this

Order, file with the Commission in triplicate, a written appearance

stating an intention to appear on the date fixed for the hearing and

present evidence on the issues specified in this Order.

25. It is further ordered, That Morris , Inc. , and John M. Masters

shall, pursuant to section 311 ( a ) ( 2 ) of the Communications Actof

1934, as amended , and section 1.594 of the Commission's rules, give

notice of the hearing, either individually or, if feasible and consistent

with the rules, jointly, within the time and in the manner prescribed

in such rule, and shall advise the Commission of the publication of such

notice as required by section 1.594 ( g) of the rules.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68R -505

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

SUMITON BROADCASTING Co., Inc. , SUMITON ,

ALA.

Dan COLE MITCHELL AND LEON A. MURPHREE,

D.B.A. CULLMAN MUSIC BROADCASTING Co.,

CULLMAN, ALA .

For Construction Permits

Docket No. 18204

File No. BP - 17108

Docket No. 18205

File No. BP - 17193

MEMORANDUM OPINION AND ORDER

( Adopted December 4 , 1968 )

BY THE REVIEW BOARD : BOARD MEMBER BERKEMEYER ABSENT.

1. This proceeding involves the mutually exclusive applications of

Sumiton Broadcasting Co., Inc. ( Sumiton ) and Cullman Music Broad

casting Co. (Cullman ), seeking authority to construct new standard

broadcast stations at Sumiton , Ala., and Cullman, Ala., respectively.

Theapplications were designated for consolidated hearing by Order,

FCC 68–576, released June4, 1968, 13 FCC 2d 221, 33 Fed. Reg. 8467,

on issues relating to areas and populations, financial qualifications,

ascertainment ofneeds ( Suburban issue) and section 307 (b ) . Presently

before the Review Board is a petition toenlarge issues, filed onJune 24,

1968, by Cullman, ' which seeks the addition of the following issues :

1. To determine the facts and circumstances attending the preparation

and filing of the Sumiton Broadcasting Co. , Inc., application, and whether

the application of Sumiton Broadcasting Co. , Inc. , was filed for the principal

or incidental purpose of obstructing or delaying the establishment of a stand

ard broadcast facility at Cullman , Ala .

2. To determine, regarding the application of Sumiton Broadcasting Co.,

Inc., who are the real parties in interest in such application.

3. To determine whether the application of Sumiton Broadcasting Co. ,

Inc., failed to reveal that funds, credit, services or other things of value had

been or would be furnished by others, and whether failure was deliberate

and intentional.

1 Also before the Board are the following related pleadings : ( a) Broadcast Bureau's

partial support, filed Aug. 7 , 1968 ; ( b ) opposition, filed Aug. 8, 1968, by Sumiton ; (c )

comments , filed Aug. 8 , 1968, by Hudson C. Millar, Jr. and James Jerdan Bullard(inter.

venors ) ; ( d) exhibit No. 7 to ( c) , filed Aug. 9 , 1968 , by Millar and Bullard ; ( e ) supple

ment to ' (b ) filed Aug. 16, 1968, by Sumiton ; ( f) , supplementary comments, filed Sept. 3,

1968, by Millar and Bullard ; ( g ) erratum to ( c ) , filed Sept. 6 , 1968, by Millar and Bullard ;

( h ) reply to ( b ) and ( c ) , filed Sept. 16 , 1968 , by Cullman ; (i ) errata, filed Sept. 24 , 1968.

by Cullman ; ( i ) reply to ( f ) , filed Oct. 10 , 1968, by Cullman ; ( k ) comments on ( ) , flled

Oct. 18 , 1968, by the Broadcast Bureau : (1 ) request for leave to submit an additional

by Culman : (i ) reply to ( 1) , filed Oct. 10 , 1968, by Cullman ; ( k ) comments on ( ), filed

Oct. 25, 1968, by Millarand Bullard ;(n) opposition to(1),filed Nov.7 ,1968, by Cullman ;

and (o ) reply to (n ) , filed Nov. 22, 1968, by Millar and Bullard.By Memorandum Opinion

and Order released Aug. 7 , 1968 , Millar and Bullard were made parties to this proceeding

for the limited purpose of filing a pleading in response to the petition to enlarge issues, filed

on June 24 , 1968 ,by Cullman. FCC 68R - 328, 14 FCC 2d 256, 13 R.R. 2d 1143.
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4. To determine the extent to which the operating and program proposals

set forth in the application of Sumiton Broadcasting Co. , Inc. , represent

the intentions of the applicant.

5. To determine whether, in light of the facts adduced pursuant to the

foregoing issues, the applicant possesses the necessary character qualifica

tions to be a licensee, and whether a grant of the application of Sumiton

Broadcasting Co. , Inc. , would serve the public interest, convenience, and

necessity.

6. To determine the circumstances attending the filing of the October 13,

1967, letter from the Sumiton Bank to Sumiton Broadcasting Co. , Inc., and

whether the letter represents the applicant's present financial proposal .

7. To determine the present financial status of Sumiton Broadcasting Co. ,

Inc. , and to determine the nature and extent of the financial interest in the

applicant of its principals.

8. To determine whether, in light of the evidence adduced pursuant to

the prior issue, the applicant has available to it $ 3,000 in existing capital

for the construction and operation of its proposed facility.

9. To determine whether there exists an agreement between Sumiton

Broadcasting Co., Inc. , and Sartain, and , if so , to determine the terms and

conditions of that agreement.

10. To determine whether there was a failure to disclose either the true

financial status of Sumiton Broadcasting Co. , Inc. , or an agreement between

the applicant and Sartain , and , if so, whether such failure was intentional.

“ Strike” and “ Real Party in Interest” Issues

2.The thrust of Cullman's position in support of the requested

" strike” and “ real party in interest” issues is that the Sumiton appli

cation was a result of the coordinated efforts ofHudson Millar and

James Jerdan Bullard ( principals of standard broadcast station

WKUL, Cullman, Ala .) and the four Sumiton principals, and that

Millar and Bullard's purpose was to block Cullman's application.

Hudson C. Millar, Jr., is president, director , and majority stockholder

of Airmedia, Inc., which , in turn, controls Cullman Broadcasting Co.,

Inc., Jicensee of standard broadcast station WKUL , Cullman, Ala.

James Jerdan Bullard is vice president, treasurer, director, and stock

holder of Airmedia, Inc. , and president and director of WKUL . Bul

lard has been associated with Millar in connection with the latter's

radio broadcasting enterprises since 1958. Cullman maintains that

blocking or delaying the institution of Cullman's new radio service

would result in an economic benefit to WKUL ; that Millar and Bul

lard were directly involved in the promotion, preparation, and filing

of the Sumiton application for the express purposeof blocking Cull

man's application ; and that there were direct dealings between the

present Sumiton principals and Millar and Bullard, and either an

active participation in the plan to block Cullman Music, or an acqui

escence in the Millar -Bullard plan.

3. Essentially, petitioner predicates its request for the strike and

related issues on two incidents involving Hudson Millar, each of which

is described in separate sworn statements attached to Cullman's peti

tion . On May 26, 1965, Cullman filed an application for a construction

permit for a new standard broadcast station to operate on the fre

quency 1540 kHz at Cullman, Ala. It is not disputed that shortly there

after , in June1965, following newspaper publication giving notice of

the filing, Millar telephoned Dan Cole Mitchell, a Cullman partner,

requesting a meeting to discuss some business. The meeting was held
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later that day at Mitchell Motors, Inc., Mitchell's place of business in

Cullman, Ala. According to Mitchell, in his sworn affidavit, and

reaffirmed in an affidavit attached to Cullman's reply pleading, the

following transpired during that meeting :

Millar indicated his awareness of our pending application , and wanted to

know why ( Leon A. ] Murphree (Mitchell's partner) and I wanted a radio

station in Cullman. I indicated that Murphree and I felt that Cullman could

support another station, and that we wanted to provide anew locally oriented

broadcast service to the community. Millar asked whether I knew how

expensive it could be to obtain a license from the FCC. I suggested that

whatever the expense, we were prepared to undertake the project.

Millar, then stated — and my recollection of his words is— " I will make it

cost you $30,000 before you get FCC approval," andthat in addition, “ I will

make it cost you 5 or 6 years of hard work " before FCC approval.

Millar suggested that if we were that interested in astation in Cullman,

he would beprepared to discuss selling us his station, or would sell us stock

in Airmedia , Inc. ( which was then being formed ) . * I declined his offers.

Millar left abruptly .

In his affidavit, Mitchell also maintains that in a telephone conversa

tion with * * * Bullard *** on June 19, 1968 [he] stated to me

that he had personally prepared the application which was filed by

Sumiton *** in January 1966 .

4. On November 18, 1965, Cullman's application was returned by
the Commission on the grounds that it violated section 73.187 of the

Commission's rules which limits station radiation during critical

hours. In the late fall of 1965, subsequent to the return of Cullman's

application, Millar contacted Thomas Wayne Sims,a former employee

of Millar's at the latter's radio station (WKUL, Cullman, and WARF

( AM) , Jasper, Ala. ) , and requested a meeting with him to talk over a

business proposition. At the meeting, which was attended by Sims,

Millar, and Bullard , Millar allegedly proposed a plan whereby Sims

and others ( now the Sumiton principals) would file an application for

1540 kHz in Sumiton, Ala., in order to block Cullman's application ,

which had already been returned by the Commission for technical

reasons.According to Sims, in an affidavit attached to Cullman's peti

tion, Millar acknowledged his awareness of the return of Cullman's ap

plication and stated that hewanted to have an application for Sumiton

filed before Cullman refiled its application .” Millar allegedly offered

financial support to Sims if the latter would participate in the plan

to block Cullman's application. Following that meeting, Sims main
tains that Millar and Bullard encouraged him several times via tele

phone to pursue theSumiton venture, but Sims subsequently dropped

out of the alleged plan because, among other things,he was too busy

with other matters. These allegations are specifically reaffirmed by

Sims in an affidavit attached to Cullman's reply. Finally, Cullman

submits the affidavit of its consulting engineer,which purports to show

that frequencies other than 1540 kHz; i.e., 1500 kHz, 1520 kHz, and

1560 kHz--could have been applied for in Sumiton on a nondirectional

basis . It is argued that none of these frequencies would have been in

conflict with the Cullman proposal, and none could have been utilized

in Cullman consistent with the Commission's rules and regulations.

? Cullman's application was refiled on Apr. 14 , 1966. Sumiton's application was Aled on
Jan.24,1966.
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5. The Broadcast Bureau supports the addition of the strike issue

and the real party in interest issue, but maintains that since the next

three requested issues are largely derivative, and are based on the same

facts as are germane to issues 1 and 2 , they should not be added. Sumi

ton, Millar and Bullard, in extensive pleadings with affidavits attached

thereto, oppose the addition of all of the requested issues. Inessence,

it is Sumiton's position that the Sumiton application , which, when

filed , was not inconflict with any pending application, wasnot filed

for the purpose of blocking any application and that no collusion or

conspiracy ever existed between Millar, Bullard, Sims, and the Sumi

ton principals. Sumiton maintains thatno one associated with WKUL

was responsible for filing the Sumiton application; that no considera

tion was given directly or indirectly by Millar or Bullard ; that none

of the Sumiton principals contacted Millar directly or indirectly in

the preparation and filing of the Sumiton application ; that Bullard,

whowas paid for his assistance in the preparation of the Sumiton

application, was contacted after the plan to file the application had

been made ; that only one of the Sumiton principalsknew that Bullard

was associated with WKUL ; and, finally , that the Sumiton principals

were and are motivated by a desire to construct and operate a station
and not by any ulterior purposes.

6. In their comments, Millar and Bullard deny that they attempted

to block the Cullman application. While admitting the truth of some

of the allegations set forth in Cullman's petition, Millar and Bullard

deny the damaging assertions contained in Mitchell and Sims' affi

davits, particularly Mitchell's charge that Millar impliedly threat

ened to block Cullman's application and Sims' charge that Millar told

him that he [Millar ] wanted to block the Cullman application. In

brief, Millar and Bullard contend that they did nothing until Cull

man's May 1965 application was returned by the Commission ; that

Millar and Bullard , being free to file an application for 1540 kHz

themselves, could bring to the attention of others the availability of the

frequency and assist them in attempting to secure Commission consent

to utilize the frequency ; that other frequencies than 1540 kHz could

have been applied for in Cullmanand thereforethat a filing on 1540

kHz would not have prevented Cullman from filing in Cullman, Ala.,
on one of the other frequencies ; that neither Millar nor Bullard knew

that Cullman would refile its application for 1540 kHz ; and , lastly ,

that Cullman failed to make the essential threshold showing that either

Sumiton or its principals knew or had reason to know of Millar and

Bullard's alleged intent to block Cullman's application. Detailed

* Millar and Bullard's request forleave to submit an additional pleading, filed on Oct. 25,

1968, will be denied . Contrary to Millar and Bullard's assertions, Cullman's reply pleadings

do not raise new matters, but merely respond to matters raised by Millar and Bullard in

their comments and supplementary comments. As the Board stated in D, H. Overmyer Com

munications Co., 4 FCC 2d 496, 505 , 8 R.R. 2d 96, 107. ( 1966) : “ Only in the most com

pelling and unusual circumstances where it is felt that basic fairness toa party requires

such action will the Board permit the filing ofpleadingsbeyond the limits prescribed in the

rules, either in terms of number or of length .” Millar and Bullard have failed to show either

that basic fairness requires us to accept their unauthorized pleading or that we should

depart from clearly defined precedent in this case.

We reject Millar and Bullard's unsupported charge that Cullman's instant petition is

an abuse of the Commission's processes. We likewise reject their charges concerning the

character of Cullman ,Wayne Sims, Dwight Cleveland, and Houston Pearce,principalof

standard broadcast station WARF, Jasper, Ala. ( Among other things, Millar and Bullard

assert that the Cullman principals along with Sims and Pearce are seeking to undermine the

Sumiton application by unfair tactics.)Besidesbeing irrelevantto the issues before us, these

allegations are based solely on speculation and surmise.
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affidavits of Millar and Bullard, among others,supporting thesecon

tentions accompany the comments. Finally, Millar and Bullard re

quest oralargument because of the complex factual questionspresented.

7. In our view, the conflicts in the affidavits submitted by the parties

should be resolved on the basis of an evidentiary record . See Verne

M. Miller, FCC 64R - 275, 2 R.R. 2d 813 , 816 ; Five Cities Broadcast

ing Co., Inc., FCC 62R-153, 24 R.R. 743, 745. In addition to the con

flicting affidavits, however, there are a number of undisputed facts,

which, taken together, also indicate the necessity of an evidentiary

inquiry to determine whether the Sumiton application was filed either

solely or in part for the purpose of delaying, blocking or frustrating
the Cullman application . First, Jerdan Bullard admittedly assisted

in the physical preparation of the Sumiton application and the ap

plication fails to disclose this fact.? According to Bullard, his assist

ance, which was allegedly solicited by one of the Sumiton principals,

consisted of making suggestions *** about [Sumiton's ] community

needs survey, inspecting possible tower sites, and working directly

with J. L. Sartain ( a Sumiton principal) on the applicant's prep

aration of FCC Form 301 and some associated exhibits. Bullard was

paid for his services bythree oftheSumiton principals whopurchased
clock advertisements from Bullard . Next, Millar and Bullard have

a motive for blocking Cullman's application. Cullman'sproposed
station would compete for revenues in Cullman with WKUL, and a

blocking or delaying of the institution of this new_servicewould

obviously result in an economic benefit to WKUL . In fact, Millar

admits to his belief that Cullman cannot support another standard

broadcast station and alleges that that was one of the reasons for

calling the now controversial meeting with Dan Mitchell in June

1965. Finally, Sumiton admittedly failed to investigatethe possibility

of using any other frequency than 1540 kHz. The Sumiton principals

chose the frequency upon the advice of Millar, Bullard , and Sims.

Sumiton's consulting engineer was asked by J. L. Sartain to de

6 Millar and Bullard's request for oral argument will be denied . It is not the Board's

practice to hold oral argument with respect to interlocutory matters excpet in the most

unusual circumstances. Ottawa Broadcasting Corp. (WJBL), FCC 64R -382,3 R.R. 20
575, 578 .

• Sumiton erroneously maintainsthat, " Before an application might be classified as a

strike application, it is essential for an application with which it (the so-called strike
application ) ismutually exclusive to be pendingbefore the Commission ... This element

is completely lacking (here ." The timing of bling is merely one of several factors to be

considered in determining whether an application has been filed for the purpose of delaying.

blocking or frustrating another application. Blue Ridge Mountain Broadcasting Co., Inc.,

37 FCC 791, 796, 2 R.R. 20 511, 517 (1964 ) , review denied FCC 65–5, released Jan. 7. 1965,

affirmed per curiam sub nom . Gordon County Broadcasting Co. v. FCC, Case No. 19, 165,

6 R.R. 2d2044 (D.C. Cir. 1965 ) . Cf. Hartford County Broadcasting Corp.,9 FCC 2d 698,

699,10 R.R. 20 1083, 1087 (1967) . Moreover, Cullman's original applicationwas fled before

Sumiton'sand there is a factual dispute in the pleadingsasto whether Millar and Bullard
and /or Sumiton knew, or had reason to know, that Cullman would refile .

. We agree with Cullmanthat Bullard's assistance should havebeen disclosed in the

Sumiton application, Waco Radio Co. , FCC 59-1238, 19 R.R. 538, 539, but do not believe

thatthe failure to do so, standing alone,warrants the addition ofa separate issue.Likewise,

the other, essentially derivative , issues requested by petitioner will not be added for the

reasons advanced by the Broadcast Bureau . The fifth requested issue is conclusionary and

is being incorporated in the issue being added herein . See par. 16 , infra.

&The failure toconduct a frequency study is , under certain circumstances, a valid con

sideration in determining an applicant's intentions. A 1 -Or Broadcasting Co., 37 FCC 917 ,

922, 3 R.R. 20 889, 896 ( 1964 ) (footnote 7 ) , review denied FCC 65-99, released Feb. 11 .

1965 , affirmed per curiam sub nom . Corbett v. FCC, Case No. 19,221, 6 R.R. 20 2023 ( D.C.

Cir . 1965 ) . There is a factual dispute as to whether other frequencies are in fact avallable

in Sumiton . Cullman alleges that there are ; Millar and Bullard contend that there are not.

In view of this dispute , the matter should be resolved at the hearing .
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* * *

termine whether 1540 kHz could be used at Sumiton and, if such fre

quency could be used , to prepare an application for a new * * sta

tion at Sumiton ** * utilizing 1540 kHz. The same engineer

prepared a study of available frequencies in Cullman in June1965,

at the express request of Hudson Millar. The engineer was not asked

by the Sumiton principals to undertake a frequency study in the

Sumiton area. In fact, the only person who allegedly conducted a

frequency study in the Sumiton area was Jerdan Bullard, who is not

an engineer. In view of all of the foregoing, a strike issue will be

added .

8. In support of its request for a real party in interest issue Cull

man relies solely on the allegations advanced in support of the strike

issue, namely, that the Sumiton application wasprimarily the re
sult of the efforts of Millar and Bullard, and that offers of financial

and other assistance had been made by Millar and Bullard . In our

view , Cullman's showing is insufficient to warrant the addition of
a real party in interest issue. While the strike and real party in in
terest issues are related , there are meaningful distinctions between

them and petitioner has failed to make the requisite connection in

order to add the latter issue in this proceeding. Thus, the strike issue

inquires into the purpose for filing an application, while the test
for determining whether a third person is a real party in interest is

whether that person has an ownership interest, or is or will be in a

position to actually or potentially control the operation of the sta

tion.10 In this case, while Cullman has successfully raised the ques

tion of whether the Sumiton application is , in fact, a strike applica
tion ( see par. 7 , supra ) , it has failed to make the requisite threshold

showing to support its contention that Millar and Bullard are the real

partiesbehind the Sumiton application. Thus, while Millar and Bul

lard may have assisted in the preparation of the Sumiton application

in order to block Cullman , petitioner has not substantiated its charge

that they [Millar and Bullard ], and not the Sumiton principals, are

the real parties in interest. In particular, petitioner did not show

either that Sumiton or its principals received any consideration , direct

ly or indirectly, from anyone in connection with the preparation,

filing and prosecution of the Sumiton application, or that Millar or
Bullard or anyone associated with WKÜL has ever given any con

sideration, directly or indirectly , to any person associated with the

Sumiton application. On the other hand, the Sumiton principals, in

affidavits attached to the opposition , unequivocally state that no con

sideration was given by anyone, including the principals of WKUL,

to the Sumiton principalsor to the corporation ; and that all costs

incurred in the prosecution of the application were paid by Sumiton.

Furthermore, Millar, in an affidavit attached to Millar and Bullard's

comments, unequivocally states that neither he nor anybody associ

ated with WKUL has ever given any consideration, directly or in

directly to any person associated with the Sumiton application. Sig.
nificantly, Cullman has not shown the contrary . Therefore, Cullman's

request for a real party in interest issue will be denied .

* See Blue Ridge Mountain Broadcasting Co., Inc., supra .

19 See WLOX Broadcasting Co. v . FCC, 104 U.S. App. D.C. 194 , 260 F. 2d 712, 17 R.R.

2120 ( 1958 ).
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Financial and Misrepresentation Issues

9. Cullman's requests for financial qualifications and misrepresen

tation issues ( see par. 1 , supra ) are based upon alleged inconsistencies

and contradictions in Sumiton's application, and upon Sumiton's

failure to submit a copy of its agreement with J. L. Sartain, a Sumi

ton principal and the proposedgeneral manager of Sumiton's station .

In brief, Cullman raises questions concerning : ( 1 ) a bank letter at

tached to a Sumiton amendment; (2 ) Sumiton's existing capital ;

( 3 ) the accuracy of certain exhibits filed with Sumiton's application ;

( 4 ) Sumiton's candor in its representations concerning its financial

status; and (5 ) the agreement with Sartain . The Bureau supports

an inquiry into Sumiton's financial qualifications but would expand

it to include the entirety of Sumiton's financial plans. Sumiton opposes

the addition of all of the requested issues,

10. First, to support its request for an issue inquiring into the avail

ability of Sumiton's proposed bank loan ( requested issue No. 6, par.

1 , supra) , Cullman relies solely on the undisputed fact that the letter

in question , showing the availability of a $ 65,000 loan, bore a date

later than that of the amendment with which it was submitted. The

bank letter is dated October 13, 1967, and the amendment is dated

October 10, 1967. However, this discrepancy, standing alone, is in

sufficient to warrant an evidentiary inquiry for two reasons : ( 1 ) J.

L. Sartain , president and stockholder of Sumiton, in an affidavit at

tached to the opposition , unequivocally states that the discrepancy in

dates is attributed to human error only and Cullman does not chal

lenge Sartain's explanation ; and ( 2 ) Sumiton recently amended its

application to reflect a new bank letter, dated August 2, 1968, which

demonstrates the continued availability of the $65,000 bank loan.'1

Thus, there is no basis for Cullman's proposed inquiry.

11. Next, Cullman questionsSumiton's existing capital of $3,000

on the following grounds: ( 1 ) the “ possible ” financial involvement of

Millar and Bullard in Sumiton's activities; and ( 2 ) the absence of

a " true ” balance sheet in the Sumiton application . In our opinion ,

there is no basis for an inquiry into Sumiton's existing capital . First,

petitioner fails to allege specific facts to support the contention that

either Millar or Bullard are or have been financially involved in the

Sumiton application . In this respect , Cullman's petition is based on

speculation and surmise. Second, Sumiton has attached to its oppo

sition a balance sheet dated July 1, 1968,12 which shows that Sumiton

has assets of $ 68,000, consisting of $ 1,150.47 in cash , a loan commitment

of $65,000, and $1,849.53 in organizational expenses. The balance sheet

also shows liabilities totaling $68,000, consisting of $1,000 in a stock

holders' advancement, a $65,000 bank loan ( see par. 10, supra ),19 and

$2.000 in capital stock . Thus, while Sumiton's original capital has been

reduced because of the payment of expenses , the most recent balance

11 Sumiton's unopposed petition for leave to amend was granted by the hearing examiner
on Sept. 24, 1968, FCC 68M - 1333 , released Sept. 25. 1968 .

12 The balance sheet accompanying Sumiton's application ( exhibit 3 ) is dated January 3,
1966. That balance sheet shows assets of $3,000 in cash and no liabilities.

13 The Commission designated a limited issue with respect to the bank loan . Issue 2, FCC

68-576, supra , 13 FCC 20 221, 222.
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sheet clearly shows that Sumiton has sufficient capital and other assets

( $ 66,150.47) to meet its estimated construction and first year operation

costs ($52,158 ).14 Accordingly, there is no basis for expanding the
financial issue.

12. Cullman argues that there is "confusion" regarding the accuracy

of two exhibits ( exhibits 2 and 3 ) , filed with Sumiton's application.

Thus, whileexhibit 3 states that three Sumiton stockholders paid
$ 3,000 into Sumiton's bank account and exhibit 2 states that " the

applicant corporation has realized $ 3,000 from the sale of stock ,"

exhibit 1 states that only " $2,000 has been paid in cash” for the capital

stock by the four Sumiton principals. The Board believes that an

issue inquiring into the accuracy of exhibits 2 and 3 is unnecessary.

The only " error " in the application appears in exhibit 2 , wherein it
is stated that Sumiton "has realized $ 3,000 from the sale of stock ."

In its opposition, Sumiton explains that Sumiton “has realized $ 2,000
from the sale of stock and has an additional $ 1,000 as advancements

by stockholders.” ( See par. 11,supra. ) The reason for the “ confusion ,
explains Sumiton, is that there was a "last minute ” change in capi

talization from $ 3,000 to $ 2,000, the minimum in the State of Ala

bama.15 With respect to the other matter ( i.e. , which stockholders ac

tually paid in cash )it is clearly indicated in exhibits 1 , 2 , and 3 that
three stockholders ( Dr. Chapman and Messrs. Ballenger and Fowler)

paid in the entire $ 3,000 and that the fourth stockholder (Mr. Sartain )

received his shares of stock "for his effort in organizing the company,

preparing [ the] application, and in return for his (unwritten] agree
ment to serve as general manager of the station on full-time basis .”

Exhibit 2.

13. Cullman also questions Sumiton's candor in its representations

to the Commission concerning the corporation's financial status and

requests an issue relating thereto. We agree with Sumiton that such

anissue is notwarranted. The “ true financial status " of Sumiton, the

subject of petitioner's proposed inquiry ( see requested issue No. 10,

par. 1, supra ), has, in fact, been disclosed in Sumiton's application and

further clarified in the opposition pleading. ( See pars . 10-12, supra. )

Thus, the pertinent facts relating to the bank letter,to Sumiton's exist

ing capital, and to the stockholders' financial interest in the corporate

applicant, are now before theBoard and in our opinion no issue in

quiring into these matters is justified . In essence , Cullman failed to

raise a substantial question as to whether Sumiton, which had no

apparent motive to misrepresent its financial status, actually misrep

resented any facts to the Commission in its application , or whether

the explanations contained in the opposition are erroneous.

14. Finally, Cullman requests an inquiry into an agreementbetween

Sumiton and J. L. Sartain, a Sumiton principal, whereby the latter

agrees to serve as the station's proposed full -time general manager.

14 In its reply pleading, petitioner questions Sumiton's estimated miscellaneous and first

year expense figures. However, these allegations cannot beaccepted sincethey are specula

tive and are raised for the first time in a replypleading. See Great River Broadcasting, Inc.,

11 FCC 20 338, 340, 12 R.R. 2d 80, 83 ( 1968 ) (footnote 9 ) .

15 J. L. Sartain , the Sumiton principal who prepared the application, was not aware of

this change of capitalization, apparently because he was not required to put in any money .

See affidavit of Dr. Jerry Chapman, exhibit 1, p . 9 , Sumiton opposition .
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Cullman argues that while the agreement itself is disclosed in the

Sumiton application , 16 the precise terms of said agreement have not

been submitted in response to paragraph 22 ( d ) of section II of FCC

Form 301. That provision reads in pertinent part as follows: " Are

there any documents, instruments, contracts or understandings re

lating to ownership, management, use or control of the station or
facilities , or any right or interest therein ? " Sumiton answered " no "

to this question . In Cullman's view, the agreement between Sumiton

and Sartain falls within the proscriptions of paragraph 22 (d ) , re

quiring a full disclosure by the applicant. However ,Sumiton, in op

position, contends that no written agreement with Sartain was

entered into and that the pertinent portions of the understanding

with Sartain have already been disclosed to the Commission . The

Board finds merit to these contentions. Moreover, the emphasis of

paragraph 22, section II , clearly appears to be on control of the sta

tion, rather than the management of the station . Subsection ( d ) of

paragraph 22 “must be answered in the light of” this ultimate objec

tive. As correctly stated by Sumiton in its opposition, this is not an

agreement which involves ownership, control or operation of the sta

tion .” Sartain is already a Sumiton stockholder and will merely serve

as the station's generalmanager. In any event, an attachment to the

opposition, disclosing the understandings ofthe parties, shows that
all four stockholders, including Sartain , will be involved in policy

decisions affecting the station . Thus, while Sumiton may have tech

nically been required to submit additional information with its ap

plication, we do not believe that under all of the circumstances here,

à disqualification issue inquiring into this matter is warranted .

Millar and Bullard's Supplementary Comments

15. Millar and Bullard were made parties to this proceeding for

the limited purpose of filing a pleading in response to the petition to

enlarge issues, filed on June 24, 1968, by Cullman. Memorandum Opin

ion andOrder, FCC 68R -628, supra, footnote 1. Nevertheless, Millar

and Bullard have filed supplementary comments in this proceeding

alleging that the Cullman proposal will result in prohibited overlap

with the existing 0.5 -mv / m contour of standard broadcast station

WLCB , Moulton, Ala. , in violation of Commission rule 73.37. En

gineering data is attached to support this contention. While Millar

and Bullard maintain that Cullman's application should not have

been accepted for filing in the first place and should now be dismissed

summarily, they recognize the limited nature of their intervention

and accordingly invite a motion to dismiss by the other parties to
this case or, in the alternative, appropriate action by the Review

Board on its own motion. It is clear that Millar and Bullard's sup

plementary comments, which deal with a subject totally unrelated to

the strike issue , are not filed by a proper party to this proceeding.

The pleading is in direct contravention of the limited intervention

18 Sec. IV - A of the Sumiton application refers to Sartain's proposed service as general

manager,and exhibit 2 refers to Sartain's agreement to serve as general manager.
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granted by the Review Board in August, 1968 (FCC 68R -628, supra ),
and therefore will not be considered .

16. Accordingly, It is ordered, That the request for leave to submit

an additional pleading, filed October 25 , 1968 , by Hudson C. Millar,

Jr., and James Jerdan Bullard , 18 denied ; that the request for oral

argument, contained in the comments, filed by Millar and Bullard on

August 8, 1968, Is denied ; that the petition to enlarge issues, filed
June 24, 1968 , by Cullman Music Broadcasting Co., Is granted to the

extent indicated below ,and Is denied in all other respects ;and that the

issues in this proceeding Are enlarged by the addition of the following
issue :

To determinewhether the application of Sumiton Broadcasting

Co., Inc. , was filed for the principal or incidental purpose of

obstructing or delaying the establishment of a standard broad

cast facility at Cullman, Ala ., and whether, in light of the facts

adduced, a grant of the application of Sumiton Broadcasting

Co., Inc. , would serve the public interest, convenience, and
necessity.

17. It is further ordered, That the burden of proceeding with the

introduction of evidence under the issue added herein will be on

CullmanMusic Broadcasting Co., and the burden of proof under that

issue will be on Sumiton Broadcasting Co. ,Inc.

18. It is further ordered , That Hudson C. Millar, Jr. , and James

Jerdan Bullard Are made parties to this proceeding solely with respect

to the foregoing issue.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

17 It may be noted in passing, however, that on Oct. 31, 1968, Sumiton, in a petition for

reconsideration and to dismiss,requested the Commission to dismiss Cullman's application

on the grounds cited by Millar and Bullard in their supplementary comments .

15 F.C.C. 20
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FCC 68R - 506

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

SUMITON BROADCASTING Co., INC. , SUMITON , Docket No. 18204

ALA . File No. BP - 17108

Dan COLE MITCHELL AND LEON A. MURPHREE, Docket No. 18205

D.B.A. CULLMAN Music BROADCASTING Co., File No. BP-17193

CULLMAN , ALA.

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Adopted December 4, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER BERKEMEYER ABSENT.

1. This proceeding involves the mutually exclusive applications of

Sumiton Broadcasting Co. , Inc. ( Sumiton ) and Cullman Music Broad

casting Co. (Cullman ). Each seeks a license for a standard broadcast

station in its respective community to operate on 1540 kHz. Theappli

cationswere designated forhearing by the Commission (FCC 68-576,

13 FCC 2d 221, 33 F.R. 8467, published on June 7, 1968 ) on areas and

populations, financial qualifications, ascertainment of needs and sec

tion 307 ( b ) issues . Presently before the Review Board is a petition

to enlarge issues, filed September 26, 1968, by Cullman , seeking the

addition of issues to determine whether the Sumiton principals vio

lated the Internal Revenue Code or other Federal laws, and whether,

in light of the foregoing, Sumiton possesses the requisite character

qualifications to be alicensee of the Commission .

2. In regard to the procedural propriety of the instant request, peti.

tioner contends that, even thoughthe 15 -day filing period has expired

( sec. 1.229 of the Commission's rules ) , “ good cause " for the late filing

exists and acceptance ofthe petition is warranted. In support of that

contention, it is alleged that the facts which form the basis of the peti

tion werenot revealed to the petitioner until August8, 1968. On that

date, Cullman received Sumiton's opposition pleading and Millar

1 The following pleadings are also before the Review Board : ( a ) opposition, filed Oct. 9 ,

1968, by the Broadcast Bureau ; ( b ) opposition, filed Oct. 18, 1968, by Sumiton ; ( c ) com

ments, filed Oct. 18 , 1968, by Hudson Millar, Jr., and James Jerdan Bullard ; and ( d )

reply to ( a) and ( b) , filed Oct. 30. 1968, by Cullman. Millar and Bullard, principals of

standard broadcast station WKUL, Cullman, Ala ., did not request general permission to file

pleadings in this proceeding. By Memorandum Opinion and Order released Aug. 7, 1968

(FCC 68R - 328, 14 FCC 2d 256, 13 R.R. 2d 1143 ), the Review Board granted Millar and

Bullard's petition for limited intervention and made them parties to this proceeding " for the

limited purpose of filing a pleading in response to " a Cullman petition to enlarge issues, filed

on June 24, 1968.That petition , unlike the instant one, contained serious chargesagainst

Millar and Bullard, and we accordingly granted them an opportunity to respond to those

charges . ( Millar and Bullard filed comments to Cullman's June 24 , 1968, petition on Aug. 8 .

1968. See par. 2 ,infra ). In view of the foregoing, Millar and Bullard's comments will not
be considered . See footnote 3 ,infra.

. The order designating this proceeding for hearing was published in the Federal Register
on June 7, 1968, over 3 months prior to the filing of theinstantpetition .
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and Bullard's comments with respect to a previously filed Cullman

petition requesting, inter alia , the addition of a strike issue against

Sumiton. See footnote 1 , supra. The facts upon which the petition is

based were containedin affidavits attached to the opposition and com

ments, setting forth the method bywhich the Sumiton principals com

pensated James Jerdan Bullard for his services in connection with

preparing the Sumiton application. The instant petition was sub

mitted on September 26, 1968. Sumiton opposesthe petition on proce

dural (as well as substantive) grounds, noting that it was filed some 7

weeks after the Sumiton opposition and Millar and Bullard comments

of August 8, 1968. Thus, Sumiton asserts petitioner failed to establish

good cause for its late filing :* In reply, Cullman argues that it had to

devote substantialtime to investigating and analyzing the contents
of Sumiton's, Millar, and Bullard's lengthy responsive pleadings,

which, together, totaled more than140 pages,including several affida

vits and exhibits; that its reply to those pleadings was filed on Septem

ber 16, 1968 ; and that it began working on the instant petition immedi

ately following thecompletion of that reply pleading.

3. The Board is persuaded that goodcause forthelate filing of the

Cullman petition has been shown. Wehave previously held that new

matter proffered in an opposing applicant's pleading may form the

basisfor a finding of good cause. "What the Biblo Says, Inc.," FCC

68R - 37, 11 FCC 28 625, 626-627. Such is the case here. While Cullman

didnot begin its preparation of the instant petition until 5weeks after
it obtained thetwo pleadings on which it relies, petitioner has advanced

sufficient reasonsfor the delay . Thus, Cullmanhad to prepare a timely

reply to the lengthy and extensive pleadings filed by Sumiton, Millar ,

and Bullard . Under these circumstances, Cullman appears to have

proceeded diligently.

4. With respect to the merits of the petition , Cullman submits the

following: James Jerdan Bullard was employed by the Sumiton prin

cipals tohelp prepare its application. Upon completion of the applica

tion, it was decided that the principals would compensate Bullard for

his services by purchasing clock advertisements for their respective

businesses from Bullard's advertising business . Bullard admittedly

charged each advertiser " slightly more than [he] normally charged
for ads. * *** *" Furthermore, according to Dr. Chapman, à Sumiton

principal, “ [ T ]he arrangement had the added advantage of permitting

the three stockholders to charge the costs [of the advertisements] to

their respective businesses.” Cullman maintains that the transaction

thus described constitutes a clear violation of both the deduction and

fraud provisions of the Internal Revenue Code. In particular, peti

tioner charges that the Sumiton principals violated sections 162 ( a ) and

7201 of the Internal Revenue Code ( 26 U.S.C. sec. 162 ( a ) , 26 U.S.C.

3 The request for this issue is being granted by the Review Board in a companion document

adopted this date. In that document, we are making Millar and Bullard parties solely with

respect to the strike issue.

The Broadcast Bureau does not comment on the timeliness of the petition but opposes

the addition of the issues solely on substantive grounds .

5 Sumiton is a corporation comprised of four stockholders, each with a 25 -percent stock

interest. Involved here are three principals : Dr. Jerry Chapman , part owner of the La

Petite Beauty Salon, Jasper, Ala . ; John L. Fowler, partner, B & F Lumber Co. , Sumiton,

Ala ., and principal of the Sumiton Gas Co., Inc., Sumiton ; and Cecil F. Ballenger, partner,

B& F Lumber Co.,and principal of the SumitonGas Co.
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sec . 7201 ) . The former provision permits the deduction of ordinary

and necessary business expenses and the latter relates to the fraudulent

evasion of the payment of Federal income taxes. Cullman cites a num

ber of Federal court cases dealing with the deduction of ordinary and

necessary business expenses andthe fraudulent evasion of taxes and

concludes therefrom that the Sumiton principals knowingly violated

the cited provisions of the Internal Revenue Code.

5. We agree with Sumiton and the Bureau that Cullman's petition

should be denied. We note first that the conduct underlying the alleged
violation of tax law is not such as would reflect on an applicant's

character qualifications if that conduct did not, in fact, constitute a

violation of law. However, the cases cited by Cullman, none of which

is directly in point, show that there is a broad area for interpretation

of the terms ordinary and necessary, and that the tax question pre

sented by Cullman is a uniquely factual one to be decided by the appro

priate authority, i.e. , the Internal Revenue Service. (It is noteworthy

that Cullman does not show what action, if any, the Internal Revenue

Service has taken with respect to the deductions allegedly taken by the

Sumiton principals. ) The Commission has previously held that it is

not the proper forum for making such a determination. In Port

Arthur College, 11 R.R. 520, 525–526, review denied 11 R.R. 526a

( 1954 ) , it was held that whether an applicant has violated tax

laws *** [is a matter] concerning which this Commission has no

primary jurisdiction and cannot make a definitive ruling. McLeun

Trucking Co. v. U.S., 321 U.S. 67, 79 (1944) . (Cf. Florida-Georgia

Television Co. , Inc., 11 FCC 2d 643, 644, 12 R.R. 2d 297, 299 ( 1968 ),

where the Commission stated that this is not the proper forum to

try *** [an antitrust] case.) Thus, while the Commission is not

precluded, in appropriate circumstances, from considering a violation

of law by an applicant, even where, as here, no suit alleging illegal

conduct has been filed , the Commission must be in possession offacts

showing that the applicant has violatedthe law.Report on Uniform

Policy as toViolation byApplicants of Laws of United States, 1 R.R.

(pt. 3 ) 91 :495, 499 ( 1951) . In this case, petitioner has failed to submit

factswhich show that the Sumiton principals have violated the In

ternal Revenue Code or other applicable Federal statutes. In view of

the foregoing, Cullman's petition will be denied .

6. Accordingly , It is ordered , That thepetition to enlarge issues,

filed September 26, 1968, by Cullman Music Broadcasting Co. Is
denied .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

6 E.g., Deputyv. Du Pont, 308 U.S. 488 ( 1940 ) ; Interstate Drop Forge Co. v. 0.1.R. ,

326 F. 2d 743 ( 7th Cir. 1964 ) ; Swed Distributing Co. v . C.I.R., 323 F. 2d 480 ( 5th Cir.

1963 ) .

15 F.C.C. 2d
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FCC 68-1113

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Petition by

Top Vision Cable Co. , OWENSBORO, Ky.

For Authority Pursuant to Section Docket No. 18378

74.1107 of the Rules To Operate a File No. CATV 100

CATV System in the Evansville Tele- 113

vision Market (ARB 94 )

MEMORANDUM OPINION AND ORDER

(Adopted November 20, 1968 )

BY THE COMMISSION : COMMISSIONER BARTLEY DISSENTING ; COMMIS

SIONER WADSWORTH ABSENT; COMMISSIONER H. REX LEE NOT

PARTICIPATING .

1. This petitioner seeks waiver of the hearing requirements in order

to import distant television signals into the Evansville, Ind. market

(ARB 94 ), which has a net weekly circulation of 204,400. Channel

assignments in the market and their status are :

Evansville.—7 ( ABC ) , *9 ( app. ) , 14 ( NBC ) , 25 ( CBS ) , 44 ( CP-Ind. ) .

Vincennes.— * 22 (Educ.) , lic. granted 10–22-68 ( BLET – 202 ) .

Owensboro . - 19 ( CP-Ind. ) , 31 ( idle ) ."

2. The Evansville market encompasses a tristate area : Indiana,

Kentucky, and Illinois. Petitioner is located in Kentucky. Top Vision

is an existing CATV system which was the subject of a cease and desist

order in docket No. 17535, released August 18 , 1967.2 In that proceed

ing, the CATV system wasrequired to delete from its servicethe dis

tantsignals of three Louisville stations and one Paducah station, which

the Commission found had been carried without Commission approval

as required by section 74.1107 of the rules, and without obtaining a

waiver of that section . Top Vision's petition for waiver was filed dur

ing the pendency of the cease and desist proceedings, and the distant
signals requested are the same as were involved there .

3. The proposal, and contentions in support and opposition, are

as follows :

Top Vision Cable Co. (CATV 100–113 ) presently operates in Owensboro,

Ky. ( 48,900 ), which is located 30 miles southeast of Evansville. Petitioner

1 A construction permit , heldby Daviess All Channel Cablevision , Inc. , for this channel

was surrendered on Mar,25 ,1968 .

2 Top Vision Cable Co., FCC 67-963, 9 FCC 20 776.
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carries the following local stations and proposes to carry the following dis

tant stations :

Local signals : :

Channels :

7 (ABC )

14 ( NBC )

25 ( CBS )

13 (ABC )

Evansville , Ind.

Evansville, nd.

Evansville, Ind.

Bowling Green ,

Ky.

Distant signals :

Channels :

32 (ABC )

3 ( NBC )

11 (CBS )

6 ( NBC )

Louisville, Ky.

Louisville, Ky.

Louisville, Ky.

Paducah, Ky.

In support of its request,“ petitioner claims : ( 1 ) reception conditions in

Owensboro are variable, requiring installation of unusually high antennae ;

( 2 ) that the only instate television service to the city is provided by channel

13, Bowling Green ; ( 3 ) that there is a lack of Kentucky-oriented programing

from Evansville stations serving the area ; ( 4 ) that the outstanding con

struction permits for Evansville and Owensboro channels may not be ac

tivated ; 8 ( 5 ) that Evansville stations' report increasing profits, despite

CATV operations in the market ; ( 6 ) that the impact of the proposed distant

signal carriage will be de minimus because of Owensboro's size and distance

from Evansville ; ( 7 ) that Top Vision poses no pay TV threat because of

limitations in its franchise ; ( 8) that the program exclusivity provisions of

section 74.1103 of the rules would protect the economic viability of the operat

ing Evansville stations, and that importation of distant signalsallof which

are network affiliates — would not affect the development of independent CHF

broadcasting ; ( 9 ) that immediate and irreparable financial injury to the

CATV operators will force a closing down of the Owensboro system unless

relief is granted ; ? ( 10 ) that the construction permit for channel 19, Owens

boro, has been modified to allow the transmitter and studio to be moved to

a site nearer Evansville ; ( 11 ) and that the construction permit held for

channel 31 , Owensboro , has been rendered .

Opposition comes from Evansville Television , Inc. , licensee of television

broadcast station WTVW, Evansville ; Owensboro On the Air, Inc. , per

mittee of channel 19, Owensboro ; Gilmore Broadcasting Corp. of Indiana,

licensee of television broadcast station WEHT, Evansville ; and WFIE, Inc.,

licensee of station WFIE - TV, Evansville. It is argued that : ( 1 ) grant of

the waiver petition could delay or defeat establishment of independent UHF
television service in Owensboro as well as Evansville ; ( 2 ) the program ex

3 Petitioner also stated that it would carry local channel * 35, Madisonville , Ky., when that

station goes on theair(BPET- 170 ) . Operations commenced on Sept. 23, 1968,under pro
gram test authority ,

• Petitioner has filed , in addition to its waiver request and reply pleadings, two petitions

for interim relief, which have also been opposed . Petitioner has replied . At matters raised

by the parties in these and related pleadings are considered in our action below .

5 Construction permits wereissued on thefollowing dates : Channel 44, Aug. 31, 1967 ;

channel 19, July 27, 1966 ; channel • 9 , application for construction permit filed July 28,
1967.

• Owensboro, according to petitioner , contains less than 5 percent of the TV households in

the market, and estimated CATV saturation would involve only 3.26 percent of the market
homes.

* This allegation is contained in petitioner's second petition for interim relief, which

requests permission to import the distant signals pending final Commission action on the

top -100 waiver request. Petitioner refers to a 90 -percent subscriber loss and the necessity of

providingCATV service for 7 months without charge in order toprevent the exodus of the

remaining 10percentwho were still connectedtothe system ; to sums borrowed by Top

Vision's principals in order to cover monthly operating losses ; and to impendingbankruptcy

of thesystem and thebusiness owned by petitioner'sstockholders, and foreclosure on loan's
obtained to cover Top Vision's operationexpenses .

8 WFIE -TVand WEHT have also opposed Top Vision's petitions for interim relief.
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clusivity provisions of section 74.1103 will not protect nonnetwork program

ing of existing or proposed stations in the market, nor prevent audience

fragmentation caused by the nonnetwork programing of the distant signals ;

( 3 ) Evansville stations devote significant air time to Kentucky -oriented

programs at present, and Owensboro citizens receive instate programing

from Kentucky station WLTV ; ( 4 ) Top Vision's allegations concerning
reception conditions are irrelevant and outdated , and its allegations concern
ing the quantity of Kentucky programing fail to take into account the in

creased service which will result when all construction permits are activated ;

( 5 ) Owensboro accounts for 12 percent of the market population and is the
single largest city in ARB 92 outside of Evansville ; ( 6 ) authorization to im

port distant signals to Owensboro would encourage other CATVs to seek
similar permission, to the further detriment of local broadcasters ; ( 7 ) there

are indications that Top Vision plans further distant signal importation ;

( 8 ) petitioner originally commenced operations knowing that they were in

violation of the Commission's rules, without legal obligation to so operate

under its local franchise ; ( 9 ) cutbacks in local programing which would

result from CATV impact on local broadcasters would injure ARB-92's

substantial rural population which is unable to obtain cable service ; (10 )
importation of network -affiliated stations would add little program diversity ;

( 11 ) a great community of interest exists between Owensboro and Evans

ville ; ( 12 ) aggregate income and expense figures for all market stations

which include the VHF, do not accurately reflect the condition of the two

operating UHF stations, nor are they probative of the proposed stations'
financial condition ; ( 13 ) and if, as alleged, television reception conditions

in Owensboro are poor, petitioner's financial difficulties do not stem uniquely

from the inability to carry distant signals.

4. We have carefully considered Top Vision's request for waiverof

section 74.1107 but in view of all of thecircumstances of the proposal

and particularly with respect to the channel 19 allocation in Owens

boro — we believe that the effects of waiver here require full exploration

in hearing. As to Top Vision's requests for interim relief (see footnotes

4 and 7 ), we note that the difficulties of which Top Vision com

plains stem at least in part from its own actions ( see par. 2 ) . Accord

ingly, andsince Top Vision's showing with regard to the requests for
interim relief is not adequately supported, the interim relief will be
denied .

Accordingly, It is ordered , That the petition for interim relief filed

by Top Vision, the second petition for interim relief filed by Top

Vision, and the supplement thereto, Are denied .
It is further ordered , That the petition of Top Vision Cable Co. for

waiverof the hearing provisions of section 74.1107 of the rules for its

proposed CATV system at Owensboro, Ky., Is denied and, pursuant

to section 74.1107 ofthe Commission's rules, Hearing is ordered as to

said matter on the following issues :

1. To determine the present and proposed penetration and ex

tent of CATV service in the Evansville market .

2. To determine the effects of current and proposed CATV sery

ice in the Evansville market upon existing, proposed and potential

television broadcast stations in the market .

3. To determine ( a) the presentpolicy and proposed future

plans of petitioner with respect to the furnishing of any service

other than the relay of the signals of broadcast stations ; ( b ) the

potential for such services ; and ( c ) the impact of such services

upon television broadcast stations in the market.

15 F.C.C. 2a
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4. To determine in light of the above whether the proposal is

consistent with the public interest.

Top Vision Cable Co., Gilmore Broadcasting Corp. of Indiana, Evans

ville Television, Inc.,WFIE , Inc., Owensboro On the Air, Inc., and

Argus Broadcasting Co., Are made parties to this proceeding and, to

participate, must comply with the applicable provisions of section

1.221 of the Commission's rules. The burden of proof is upon the

petitioner. A time and place for hearing will be specified in a further

order.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE , Secretary.

15 F.C.C. 2d
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FCC 68-1176

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

AMENDMENT OF Part 74, SUBPART K, OF THE

COMMISSION'S RULES AND REGULATIONS REL

ATIVE TO COMMUNITY ANTENNA TELEVISION

SYSTEMS; AND INQUIRY INTO THE DEVELOP

MENT OF COMMUNICATIONS TECHNOLOGY AND

SERVICES TO FORMULATE REGULATORY POL

ICY AND RULEMAKING AND /OR LEGISLATIVE

PROPOSALS

Docket No. 18397

NOTICE OF PROPOSED RULEMAKING AND NOTICE OF INQUIRY

(Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER BARTLEY DISSENTING AND ISSUING

A STATEMENT ; COMMISSIONERS Cox AND ROBERT E. LEE CONCURRING

IN PART AND DISSENTING IN PART AND ISSUING A STATEMENT; COM

MISSIONER JOHNSON CONCURRING IN THE RESULT.

1. Notice is hereby given of proposed rulemaking and inquiry in the

above -entitled matter .

1. Nature and Scope of This Proceeding

2. The purpose of this proceeding is to explore the broad question

of how best to obtain, consistent with the public interest standard of

the Communications Act, the full benefits of developing communica

tions technology for the public, with particular immediate reference

to CATV technology and potential services, and the nature of any

regulations and/orproposed legislation that maybe necessary or de

sirable to further this goal. Manyof the matters discussed below ( see

pts . II and V ) have wide ramifications and pertain to other industries

in addition to CATV. While this exploration is sparked by CATV

development, our consideration of these matters necessarily entails a

much broader perspective.We believe that a far- ranging, overall view

is necessary if the Commission is to come to grips with this dynamic

field and succeed in its efforts to assure the public ofthe most efficient

and effective nationwide communications service possible.

3. The Commission is hopeful that this proceeding will provide

meaningful and practical assistance to its consideration of regulatory

problems which may require resolution within the next decade or so.

We plan to utilize the proceeding to obtain informed opinion, technical

information, and present viewpoints of interested persons, for the

inauguration of discussion of new questions as they arise, as a vehicle

106-518—69 15 F.C.C. 2d
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for rulemaking action at appropriate stages, and as a basis for the

formulation of legislative proposals. Therefore, further notices ex

panding or altering the scope of this Rulemaking and Inquiry may

subsequently be issued as necessary or appropriate.Any of the matters

encompassed in this proceeding may be the subject of rulemaking ac
tions within the Commission's present statutory authority or within

any authority subsequently conferred by the Congress. Moreover, cer
tain of the topics we intend to explore, particularly those requiring

consideration of extensive economic or technical analysis , may be con

tracted out for special studies . At the same time, someof theareas
delineated below are of particular and immediate concern, and may

require prompt regulatory action within the Commission's present

authority. Accordingly, it is contemplated that rules may be adopted
in some areas specified below, without issuance of a further notice.

II. Background

4. The Commission has long recognized that CATV is rapidly

evolving from its original role as a small, five -channel, reception serr

ice bringing television broadcast signals to areas which lack broadcast

service or do not receive the full services of the three national networks.

In the First and Second CATV Reports,? we discussed at some length

the trend of CATV, at that time, toward 12 channel systems and its

proposed entry into large metropolitan centers. It now appears that

cable technology may be on the verge of expanding system capacity

to 20 or more channels, and that a variety of new services to the public
are envisioned.

5. Thus, we note that the CATV industry generally is placing in

creased emphasis on program origination, both ofa local public service

nature and of the entertainment type, and on the provision of other

services to the public. The Commission recently authorized a test of

unrestricted program origination without commercials by CATV

systems in the San Diego area, and conditioned the carriage of broad

cast signals by one system upon a requirement that it operate to a

significant extent as an outlet for noncommercial community self

expression. Midwest Television , Inc., 13 FCC 478, 503–508, 510. In so

doing, the Commission stated ( 13 FCC 2d at 505-506 ) :

CATV program origination offers promise as a means for increasing the

number of local outlets for community self-expression and for augmenting

the public's choice of programs and types of service, without use of spectrum .

Whereas television broadcast stations are usually located in or near a

central community and are intended to serve a much broader area encom

passing other communities, almost every community of any appreciable

size could have its own CATV system and therefore its own local outlet.

The CATV system is not handicapped by limited channel capacity, having 12

channels in comparison to the one channel of the individual broadcaster, and

1 Moreover, it may be necessary for the Commission to expand its own research efforts

in order not only to keep abreast of technology, but also to conduct studies ( technical.

economic, and social ) of a type which would not normally be conducted by private industry

or other government agencies. Such studies would be in keeping with the responsibilities

assigned to the Commission by the Communications Act, and are essential if the Com .

mission is to be responsive to public needs and requirements in the field of communications.

2 First Report and Order in Dockets N08. 14895 and 15233, 38 FCC 683 ( 1965 ) ; Second

Report and Order in Dockets N08. 14895. 15233,and 15971, 2 FCC 20 725 ( 1966 ).
$ See, e.g. , Television Digest, Mar. 11 , 1968 , p . 5 ; New York Times, Oct. 18, 1968 , p . 873 .

15 F.C.O. 2d



CATV 419

thus has the technical flexibility to provide different types of programs or

services on some channels without affecting the service simultaneously pro

vided on other channels. Moreover, since the CATV operation is based on

subscriber fees for the total package, the CATV operator is largely free of

the broadcaster's economic requirement that the programing on each channel

be such as to attract sufficient audience and advertising revenue to make

operations on that ch nel viable per se . The CATV operator has more

flexibility to present programing of minority interest on some channels. And,

finally , CATV program origination does not entail the question of "unfair

competition ” posed by CATV importation of broadcast signals from another

market ( Second Report, 2 FCC 2d at 778–781) , or any disparate situation

with respect to copyright liability, and would be less likely to duplicate the

programs of local broadcast stations. ( Footnote omitted . ]

The Commission also has pending before it a rulemaking proceeding

to determine whether frequencies in the community antenna relay

service should be used for the transmission of CATV originated pro

gram material (Notice of Proposed Rulemaking in docket No. 17999,

33 F.R. 3188) . The matter of cable subscription television is included

among the issues in docket No. 11279 (Further Notice of Proposed

Rulemaking andNotice ofInquiry in docket No. 11279, 31 F.R. 5136) .

6. Thereare other indications of impending CATV operations ona

broader scale and in new areas of potential use. In New York City the

Mayor's Advisory Task Force on CATV and Telecommunications has

recommended, in a report dated September 14, 1968 , that cable televi

sion service be made available to every home in that city within the

next 2 or 3 years. It is contemplated that these CATV systems would

initially have a minimum of18 channels , of which 11 would be used

to carry local television broadcast signals, three would be reserved for

the exclusive use of the city (without charge to the latter ) , and four

would be used for program origination. Each authorized cable televi

sion company would be permitted to use two of the program origina

tion channels, one for the presentation of public service programs and

the other for whatever programing it wished to offer, and would

operate the other two channels as a common carrier making them

available by lease to outside users who wish to present original

programs.

7.The report to the mayor of New York City also contemplates that

new uses for cable television channels will develop as channel capacity

is enlarged overthe coming years. In a letter accompanying the report,

the task force chairman states :

In conclusion, the promise of cable television remains a glittering one.

While progress toward realizing this promise has been slow , there is now

an abundance of venture capital ready and able to extend cable television

throughout the city . For venture capital sees the possibility of rich rewards.

Thosewho own these electronic circuits will one day be the ones who will

bring to the public much of its entertainment, news, and information, and

will supply the communications links for much of the city's banking, mer

chandising, and other commercial activities. With a proper master plan these

conduits can at the same time be made to serve the city's social, cultural,

and educational needs. A master plan can be effective now. It will not be a

decade hence if stop - gap expedients prevail.

8. It has been suggested that the expanding multichannel capacity

of cable systems could be utilized to provide a variety of new com

* The Commission's rules governing the common carrier services do not prohibit such

service to CATV systems.
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munications services to homes and businesses within a community, in

addition to services now commonly offered such as time, weather,news,

stock exchange ticker, etc. While we shall not attempt an all - inclusive

listing, some of the predicted services include : facsimile reproduction

of newspapers, magazines, documents, etc.; electronic mail delivery ;

merchandising ; business concern links to branch offices, primary cus

tomers or suppliers; access to computers; e.g. , man to computer com

munications in the nature of inquiry and response (credit checks, air

lines reservations, branch banking, etc.), information retrieval ( library

and other reference material, etc. ), and computer to computer com

munications ; the furtherance of various governmental programs on a

Federal, State, and municipal level ; e.g., employment services and

manpower utilization, special communications systemsto reach par

ticular neighborhoods or ethnic groups within acommunity, and for

municipal surveillance of public areas for protection against crime,

fire detection, control of air pollution , and traffic; various educational

and training programs; e.g., job and literacy training, preschool pro

grams in the nature of Project Headstart,” and to enable professional

groups such as doctors to keep abreast of developments in their fields;

and the provision of a low cost outlet for political candidates, adver

tisers, amateur expression ( e.g., community or university drama

groups) and for other moderately funded organizations or persons

desiring access to the community or a particular segment of the

community.

9. It has been suggested further that there might beinterconnection

of local cable systems and the terminal facilities of high capacity

terrestrial and /or satellite intercity systems, to provide numerous

communications services to the home, business, and educational or other

center on a regional or national basis. The advent of CATV program

origination in such cities as New York and Los Angeles ( where there

is also CATVactivity ) gives rise to the possibility of a CATV origi

nation networkornetworks. The so -called " wired city concept em

braces the possibility that television broadcasting might eventually

be converted, in whole or in part, to cable transmission ( coupled with

the use of microwave or other intercity relay facilities), thereby freeing

some broadcast spectrum for other uses and making it technically

feasible to have a greater number of national and regional television

networks and local outlets. More broadly in the areaof generalcom

munications, the present and future development of intercity facilities

with very high communications capacity — e.g ., the L5 coaxial cable,

millimeter wave guides, communications by laser beams— coupled with

the potentital of the computer and communications satellite tech

nologies, may stimulate the provision of new nationwide or regional

services of various kinds, which would require connection to high

capacity communications facilities within the locality and from the

street to the premises of the consumer . Another matter to be explored

5 E.g., an increasing link between bulk data transmission and computers, and the

special attributes of the satellite technology in the provision of service from one trans

mission point to many reception points, and in greater system flexibility as compared to

fixed terrestrial facilities. As the satellite technology becomes more sophisticated, itmight

be utilized for multiple access data services and computer links, specialized switched

networks, and random networks utilizing some mobile ground equipment for occasional
service requirements.
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in this area is the expanding multichannel capacity of CATV (to

gether with its proposed auxiliary useof high capacity, localmicro
wave links), including the question of whether it is technically and

economically feasible for CATV to develop capability for two-way

and switched services.

10. We shall first set forth the Commission's rulemaking proposals

in the area of CATV program origination and related matters.

III. Proposed Rules Concerning CATV Program Origination and

Related Matters; Technical Standards; and Reporting Requirements

Program origination

11. The increasing focus of the CATV industry on program origi

nation raises questions which are imminent and require prompt rule

making decisions by the Commission. We believe that the proposed
rules discussed below are within the Commission's present statutory

authority. However, here again, as we have previously stressed , the
Commission is clearly concerned with new and important questions of

policy and law in the communications field, and would welcome con

gressional guidance as to policy and legislation conferring direct gen

eral authority over CATV .

12. Preliminarily, we point out that we discuss below the possi

bility of the CATV operator leasing some channels on the system to

others for the purpose ofprogram origination or other communications

services ( see par. 26 ) . The Commission is concerned about a common

carrier acting as a program originator, and intends to return to this

issue as the industry develops. Meanwhile, we believe that experi

mentation is most likely to come from CATV operators and that they

should be encouraged both to originate themselves and to operate as

common carriers on available channels to test the possible market.

13. It is the Commission's tentative conclusion that, for now and in

general, CATV program origination is in the public interest. The
Commission has also noted that there may be a need for some regula

tion thereof, in order to insure operation fully consistent with the

public interest in the larger and more effective use of radio . (Sec.

303 ( g) of the Communications Act, as amended .) In Midwest Tele

vision , Inc., et al., 13 FCC 2d 478, 505-506, the Commission recognized

the promise ofCATV program origination as a means for increasing
the number of local outlets for community self-expression and for

augmenting the public's choice of programs and types of service, with

out use of broadcast spectrum (see quote in par. 5 above ). We pointed

out that almost every community of any appreciable size could have its
own local CATV outlet, and that the CATV operator has greater

technical and economic flexibility than the broadcaster to present pro

graming ofminority interest on some channels. We further noted

that “CATV program origination does not entail the question of ‘un

fair competition ' posed by CATV importation of broadcast signals

• E.g. , Teleprompter Corp., 12 FCC 2d 936, 940–945 ( files Nos. 3766 – ER -ML - 66 ;

4609 - ER - CP -68 : 4610 - ER - CP -68) ; Chromalloy American Corp. , experimental licenses

for stations KB2XGW and KB2XFL ( files Nos. 4536 – ER - PL -68 and 4482 - ER - PL - 68 ).

See, e.g., Notice of Inquiry and Notice of Proposed Rulemaking in Docket No. 15971,

1 FCC 20 453, 465-466.
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from another market ( Second Report, 2 FCC 2d at 778-781), or any

disparate situation with respect to copyright liability, and would be

less likely to duplicate the programs of local broadcast stations."
( Ibid. )

14. There are , of course, otherimportant considerations, as we rec

ognized in San Diego (13 FCC 2d at 505) : " such as whether television

broadcast service would be adversely affected through a siphoning -off

of popular program material now or potentially available on the free

service or aloss of audience and advertising revenue; whether meas
ures are needed to avoid an undue concentration of control of the

media of mass communication ; and whether CATV systems should be

subject to requirements in the nature of section 315 ofthe Communica

tions Act (equal time for political candidates ) , section 317 (sponsor

ship identification ), and the 'fairness doctrine' ( fair presentation of

both sides of controversial issues of public importance) , etc.” How

ever, the Commission's authority to regulate the use of broadcast

signals as a base for CATV program origination encompasses power

to adopt regulations reasonably designed to prevent such operations

from having detrimental consequences to the public interest and to

promote their development along lines likely to maximize the potential

benefits to the public. On balance, we think that CATV origination

offers sufficient promise to be encouraged. The proposed rules dis

cussed below are the minimum measures we believe to be presently

essential or desirable in the public interest.

Required origination

15. The Commission is proposing, first, to condition the carriage of

television broadcast signals ( local or distant) upon a requirement that

the CATV system also operate to a significant extent as a local outlet

by originating. In allocating frequencies and granting broadcast

licenses, the Commission has long sought to effectuate the goal of sec

tion 307 ( b ) of the Communications Act by having as large a number

of local outlets in as many communities as possible. We have noted

above the potential contribution of CATV in this respect, both as a

means of providing a local outlet to communities which have no tele

vision broadcastoutlet of their own and as a means of enhancing diver

sity in communities which do have broadcast outlets. We have also

previously determined that the Commission's concern with CATV

carriage of broadcast signals is not just a matter ofavoidance of

adverse effects, but extends also to requiring CATV affirmatively to

further statutory policies. Shen - Heights TV Association , 11 FCC 2d

814 ; Midwest Television , Inc. , 13 FCC 2d at 502-503, 510 .

16. We think it generally appropriate to condition CATV's use of

broadcast signals upon a requirement that it further the allocations

policy of achieving a multiplicity of local outlets. There may , how

ever, be practical limitations stemming from the size of some CATV

systems. Accordingly, consideration will be given to exempting the

smallest systems. Comments are requested as to a reasonable cutoff

point in light of the cost of the equipment and personnel minimally

necessary for local originations. ( See also par. 26 , below .)
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Economic basis for origination - Advertising

17. We turn now to the complex issue of regulation of advertising

material in connection with CATVorigination. The Commission has

reached no definitive conclusion as to the number of possible alterna

tives here. One, of course, is no regulation at all of this aspect.Another

proposal would be to adopt rules, along the lines of the provision in

the San Diego order, which would generally prohibit CATV systems
from carrying the signal of any television broadcast station if the

system originates advertising material ( except as indicated in par.

26, below ) . In placing thiscondition on the San Diego test of CATV

program origination, the Commission set out specific grounds (Mid
west Television, Inc., 13 FCC 2d at 508 ), which are pertinent to this

general proceeding and need not be repeated here. We seek to explore

in this proceeding all aspects of the above-cited factors, including the

effect of originations with advertising upon the viability of stations in

both the top -100 television markets and in the smaller television mar

kets, as against the effect of any prohibition of advertising lupon origi

nations by CATV systems. In that respect, we wish to explore fully

the issue of financing of original programing on CATV systems and

particularly whether subscriber fees could afford an ample financial

hase for such operations. There is also the possibility, as an alterna

tive or as a supplement, of CATV originations on a per program

charge or higher monthly fee basis. There is the further approach of

permitting limited commercials, such as only at natural breaks, with

no interruption of program material. Persons commenting on this as

pect and paragraph 18 below should address themselves to the follow

ing situations : ( 1 ) communities with no broadcast service ; (2 ) com

munities served by a radio station ( s ), but not a television station ; ( 3 )

smaller television markets ; and ( 4) major television markets. We also

seek information as to existing advertising by a CATV system , the

experience of broadcasters with respect to such advertising, the rates

charged, and the nature of the advertisers; e.g. , are the advertisers

new to television or have they previously utilized television and/or
radio broadcast facilities ?

18. Assuming that there were a prohibition on commercials, there

is then the issue whether such a prohibition should apply to CATV

systems in communities which receive no television broadcast service,

or only one such service, and which may therefore have a shortage of

advertising outlets. Comments are invited as to any special considera

tions pertaining to such areas, including the effect of a possible excep

tion on local radio stations . We are also concerned about the situation

* For example, we requestcomments upon the following : If $ 1_per month of the $5

monthly fee from 1 to 2 million subscribers in acity like New York was allocated to

program origination , the programing fund would amount to $ 12 to $24 million annually.

IT CATV network operations were supported by a portion of the monthly subscriber fees

paid to affiliated CÂTV systems throughout the country, the resulting financial base for

network program origination and interconnection might well exceed the annual amount

paid by a national television broadcast network for such purposes The three television

networks together annually spend about $ 750 million on programing and $45 millon for

interconnection , or an average of approximately $ 267 million apiece for both . Assuming

widespread CATV operations in major cities as well as smaller communities and a sub

seriberbase of45millionofthe present58million televisionhomesin the Nation, $ 1 per

month per subscriber would provide annual funds on the order of $ 540 million. The fore

going is, of course, hypothetical. Comments requested on the economic feasibility of CATV

systems allocating $ 1 per month per subscriber to program origination .
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of the small advertiser who may not be able to afford the rates of the

television broadcast media . While the proposal discussed in paragraph

26 below may be a better way of dealing with this aspect,comments

are requestedon the desirability of permitting CATV systems to origi

nate advertising by small advertisers on the program origination

channel, again provided that there is no interruption of program

continuity, i.e. , that the advertising precedesor follows the program.

Further, there is the issue ofthe applicability of the approaches de

lineatedin this paragraphand paragraphs 17and 20 as tooriginations

on any common carrier channel of the CATV system ( see par. 26 ) ,
and what regulation of the lessee would be necessary or appropriate.

Finally, we stress that while we have reached no conclusions in this

important area and will do so only after careful consideration of the

pleadings, all interested persons are expressly put on notice that no

grandfathering” is contemplated. In other words, the Commission

is proposing to make any rules adopted applicable , upon their effective

date, to all CATV service now in existence or commenced during the

pendency of this preceeding, as well as to future CATV service.

Equal time, sponsorship, identification, fairness

19. The Commission further believes that a number of important

national policies, now applicable to broadcasters, are equally relevant

to CATV systems engaging in program origination. At a minimum ,
these comprise the policies embodied in section 315 of the Communi

cations Act relative to " equal time” for political candidates and the

“ fairness doctrine," section 317 relative to sponsorship identification,
andthe national policies relative to diversification of control of the
media of mass communications. While the parties are free to suggest

other relevant policies or areas for further rulemaking, we are at this
time proposing rules only on these three aspects, as indicated below

( pars, 20, 23–25 ).

20. As conditions to the carriage of broadcast signals by any
CATV

system which engages in program origination, the Commission pro

poses the following to be applicable to such originations:

( a ) A rule condition analogous to section 315 of the Communications Act

and section 73.657 of the Commission's rules concerning broadcasts by candi

dates for public office ;

( b ) A rule condition analogous to section 317 of the Communications Act

and section 73.654 of the Commission's rules concerning announcement of

sponsored programs ; 10 and

( C ) A rule condition analogous to the obligation, referred to in section

315 ( a ) of the Communications Act and the rules promulgated thereunder,

to afford reasonable opportunity for the discussion of conflicting views on

issues of public importance.

It is contemplated that the obligations imposed by these conditions

would be clarified through rulings upon complaints, as in the case of

broadcasters, and that they would be enforced pursuant to the cease

and desist procedure contained in section 312 of the Communications

Act. Finally, we also request comments upon the possible application

.Further , as in the case of previous proposals in the CATV field ( see 1 FCC 2d 439,

472, par. 50 ), we would expect that franchising authorities will give due regard to the

fact that this matter is thus under Commission consideration.

10 The nature ofthis condition will be affected by theresolution of the general issue

of a proposed prohibition against origination of advertising material.

15 F.C.C. 20



CATV 425

to CATV operations of obscenity and lottery provisions similar to

those in the broadcast field ( see U.S.C. 1304, 1964 ; sec . 73.656) .

Areas for local concern

21. The foregoing represents the Commission's proposed area of con

cernwith respect to this aspect of origination ; e.g., provisions along

the linesof sections 315, 317. In other respects, the Commission intends,

at least initially, to rely largely on local authorities to see to it that
CATV meets local communications requirements and interests to the

satisfaction of the community ." While we are proposing to condition

carriage of broadcast signals on a requirementthat CATV operate to

a significant extent as a local outlet by originating, this obligation

might be met in a variety of ways and would be an appropriate area

foradditional requirements by the locality. Although we think com

mendable the suggestion that municipalities reserve somechannel ca

pacity for their ownuse without charge, a requirement of this nature

is appropriately the function of local or Statefranchising authorities.
22. Cable television service has tended to develop on anoncompeti

tive, monopolistic basis in the areas served. The normal protection af

forded consumers by providing a choicebetween alternative suppliers
has not, in most instances, been available to the cable television sub

scriber. This consideration involves such matters as quality of service

and repair, the reasonableness of the rates charged,technical stand

ards, and so forth. Such protection has traditionally been provided the

public by some form of government regulation ofmonopoly services.

Wedo not now urge the application ofourjurisdiction tothelicensing

of CATV systems by the FCC. We do, however, believe that local,

State and Federal governmental agencies must face up to providing

some means of consumer protection in this area. While we recognize

that other problems are involved ( such as rates to the public and regu

lation of any common carrier activitiesof CATV operators, see par.26

below ), it follows that local entities, either at the State or municipal

level depending on State law , should - among other things — be con

cerned with various licensing considerations pertinent to the public
interest, judgment to be madeby the local authority - e.g., the legal,

technical, financial, and character qualifications of the franchise appli
cant ; the area to be served ; the showing as to plans or arrangements

for pole-line attachments with a public utility or arrangements with a

common carrier or other appropriate feasibility plans ; the provision

of channels for public or municipal use. Such regulation, while called

for in the case of present CATVoperations, would be particularly ap

propriate in light of CATV operations with originations. Indeed, a

question is presented whether these are matters asto which we should
strongly urge local consideration or should make their consideration

and disposition by local authorities, where appropriate under local

law, a condition for the carriage of broadcast signals. Finally, in those

relatively few instances where there need be no local franchise con

22 The reporting requirements discussed infra, the Commission's complaint procedures,

and the statutory cease and desist procedure would , however, provide a check against

lagrant abuse ofthe conditionson carriage ofbroadcast signals. The Commission would,
of course, assume an active enforcement role with respect to the requirements relating to

Sections 315, 317, and diversification of control .
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sideration, we request comments on whether Federal consideration is

not then appropriate, and if so , our authority so to proceed ( see secs .

2 ( a ) , 3 ( b ) (d ) and (e) , and 301 of the Communications Act of 1934,

as amended ). We specifically invite comments on the matters discussed

in this paragraph from interested State and local authorities, such as
the mayors of CATV communities.

Diversification

23. In the area of diversification of control of the media of mass

communications, the Commission is proposing three measures, particu

larly in view of the origination aspect discussed above. Here again ,

we stress that no grandfathering is contemplated, although considera

tion will be givento the question of affording an appropriate period

within which compliance with the first two requirements is to be

achieved. We are proposing, first ,to prohibit cross-ownershipof tele

vision broadcast stationsand CATV systems within the station's grade

B contour. While the grade B contour appears to be an appropriate

standard in view of theCommission's policy of encouraging television

broadcast licensees to establish translator facilities in pockets of poor

receptionwithin that contour, comments are invited onthe desirability

of prescribing some other area, such as the 35-mile zone ( see pt. IỂ

herein ). Comments are also requested on the desirability of prohibit
ingcross -ownership of CATV systems and all broadcast facilities (in

cluding radio) assigned to the same community, and what considera

tion, if any, should be given to ownership of other local media, such as

newspapers."

24. Second, the Commission is proposing rulemaking in the area

ofmultiple ownership of CATV systems. It is contemplated that such

rules would limit the total number of systems on a nationwide basis,

based on the number of subscribers, the size of the communities, and

the regional concentration . In other words, in addition to prescribing

the maximum number of CATV systems which any one entity could

own, or have an interest in, based upon the numberof subscribers and

the size of the communities, the proposed rules would limit the num

ber of these that could be located within the same State or adjoining

States (taking into account again the number that could be located

in major metropolitan areas e.g., there clearly shouldbe a prohibi

tion of common ownership of CĂTVsystems in cities — i.e.,the stand

ard metropolitan statistical area - such asNew York, Los Angeles, and

Chicago ) . Comments are requested on the desirability of counting

commonly owned systems within the same standard metropolitan sta

tistical area as one system for some or allpurposes. In addition to sub

mitting suggestions as to appropriate limitations and the nature of the

interest to be counted , interested persons are invited to address them

selves to our view that smaller limitations should obviously apply if

the CATV operator also has broadcast interests, particularly in tele
vision broadcasting.

25. The third measure stems from the Commission's concern, partic

ularly in view of expanding cable-channel capacity, that any one

13 Comments filed in docket No. 17371 ( 32 F.R. 6221 ) will be considered in this pro
ceeding.
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entity should have control over what programing is presented to the

public on a large number of channels. Weare thereforeproposing to

limit the number of channels on which CATV originated programing

may be presented to one, not including any channels devoted toserv

ices of an automatic nature such as time and weather, news ticker,

stock market ticker, etc.13 As to the latter automatic services, we raise

the issue whether they should not be subject to displacement, if demand

develops among channel lessees ( see par. 26 below ). Moreover, to the

extent that scarcity of CATVchannels is presently a factor, a limita

tion on the number of channels devoted to CATV origination would

facilitate operations of the nature next discussed.

Common carrier operations

26. We believe that the public interest would be served by encourag

ing CATV to operate as a common carrier on any remaining channels
not utilized for carriage of broadcast signals and CATV origination.

This would provide an outlet for others to present programs of their

own choosing, free from any control of the CATV operator as to

content except as required by the Commission's rules or applicable law .

It might also provide a low cost outlet for political candidates,

possibly advertisers, programs on a subscription basis, and various

modestly funded organizations and entities in the community who

may be unable to afford time on or obtain access to broadcast facilities.

And it might further provide a means for municipal authorities to
fulfill any of their communications needs that are not sufficiently met

through CATV's obligation to act as a local outlet. We do not here
propose to condition CATV's carriage of broadcast signals on a re

quirement that it operate as a common carrier on some channel or
channels.14 We simply point out that, subject to necessary State or
local authorization and regulation, the CATV operator may do so, if

it chooses. Indeed, this is another area where a local or State require

ment might appropriately be imposed .

Reporting requirement

27. There are two further areas of proposedrulemaking that appear

to warrant exploration at this time. One is the matter ofrequiring

CATV operators to file information on a regular basis. In the Second

Report the Commission called for a single submission and deferred

the question of regular filings pending consideration of the responses

to its questionnaire (FCC form 325 ) .Second Report, 2 FCC 2d 725,
765 ; Memorandum Opinion and Órder denying reconsideration, 6
FCC 2d 308, 322–323. The information then submitted is now, of

course, out-of-date .In order to enable the Commission to keep abreast

of CATV developments and fulfill its responsibilities in this field , as

well as to assist the Congress in its consideration of any legislative

proposal , we think it essential that there be periodic filings by CATV
operators.

1a The proposed rule again would be in terms of a condition upon carriage of broadcast

signals.

14 Since the areas of general inquiry set forth in pt. V above may be pertinent in this

respect, we think that consideration of this question should be deferred to a later stage

in this proceeding.
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28. The Commission thus is proposing to require by rulethat CATV

operators file annual reports which will provide current information

on such matters as the location of the system , number of subscribers,

channel capacity, broadcast signals carried, extent, and nature of pro

gram origination, any other operations conducted on the system , finan

cial data , ownership , and interests in other CATV systems, broadcast

media and other business interests. As a starting point, comments are

requested as to what additions, deletions, or otherchanges in FCC form

325 ( app. A hereto ) would be appropriate in light of the matters dis

cussedin this Notice. Interestedpersons are also requested to address

themselves to the possibility of an abbreviated form for smaller sys

tems, the appropriate cutoff standard, and the minimum information

that shouldbe obtained from such systems. Comments are further

requested on whether CATV systems should be required to keep rec

ords, available for inspection , to assist the Commission in enforcing

the rules proposed in paragraph 20 above, and if so , the appropriate

nature of such records .

Technical standards

29. The second area of proposed rulemaking is the question of
technical standards for CATV systems. It has been repeatedly sug

gested that the Commission should undertake to prescribe uniform

technical standards to further high quality service to the public, both

broadcast signals and CATV originated material, and compatibility

among systems for purposes of interconnection. In the First Report,

we declined to do so for carriage of broadcast signals, noting that

minimum standards might fall short of what could be voluntarily

achieved by the CATV operator and that the development of appro

priate technical criteria would take some time ( 38 FCC 683, 731) .

While the matter of technical standards was included in docket

No. 15971 ( 1 FCC 2d 453, 476 ) , the Commission is not yet in a position

to propose specific criteria .

30. We think the time has come to make a start in this direction .

Accordingly, interested persons are invited to make concrete and de

tailed suggestions as to what technical criteria might appropriately

be prescribed. After consideration of the comments, the Commission

may establish a committee to assist in the formulation of specific pro

posed criteria . Persons commenting on this aspect should indicate in

their comments whether they would be interested in participating on

such a committee. In any event, it is contemplated that a further notice

will be issued proposing specific criteria prior to the adoption of any

rules prescribing technical standards.

IV. Proposed Rules Relative to Importation of Television Signals

A. BACKGROUND CONSIDERATIONS

31. The Commission has previously considered the question of

integrating CATV in an appropriate and fair manner in the national
television system in two recent reports the First Report and Order

in Dockets Nos. 14895 and 15233, 38 FCC 683 (1965 ) , and the Second

Report and Order in Dockets Nos. 14895, 15233 and 15971, 2 FCC 2d

15 F.C.C. 20



CATV 429

725 ( 1966 ). We recognized the important contribution which CATV

can make; for example, by bringing much needed television service

to areas where reception of off-the-air signals is poor or nonexistent

because of terrain or distance from a television market. ( First Report,

supra, at pp. 698–699.) We sought to promote this contribution by

making microwave facilities available to the CATV systems. At the

same time, in order to insure the establishment and healthy mainte

nance of the local television broadcast service — so vital to the public

interest for the reasons set forth in paragraphs 44 and 45 (First

Report, at p. 699 ) —we specified that the CATV system using micro

wave facilities must carry the local signal and must afford same-day

nonduplication protection to the programing of the local stations. In

this way, the local station would continue to have access to the television

set of the CATV subscriber, and its audience for network programing

would remain largely unfragmented - factors which we believed would

contribute substantially to the station's continued healthy local service

to all the people within its area . In the Second Report we extended

these requirements to all CATV systems, whether or not they use

microwave, and our authority to regulate the nonmicrowave system

was sustained in United States v. Southwestern Cable Co., 392 U.S. 157

( 1968 ) . Finally, in the Second Report, we considered the economic im

pact and unfair competition issues raised by the entry of CATV ,

operating with distant signals, on television broadcast service in the

major markets, particularly on the establishment and healthy mainte

nance of the new UHF stations coming on the air as a result of the

all- channel television receiver law. Because the nonduplication re

quirement is wholly ineffective in affording protection to the inde

pendent ( nonnetwork ) programing of such new stations, we devised

the so -called major market, distant signal policy, discussed inthe next

paragraph . We further stressed thatwe would revise our rules as we

gained added insight and experience. The purposeof this part of the

Notice is to set forth proposed rule revisions, based upon that experi

ence. We shall discuss, first, revision of the major market policy, and

then our proposed policies in the smaller television markets.

B. IMPORTATION OF SIGNALS IN MAJOR MARKETS

32. The Commission is thus proposing rulemaking to revise the

procedure adopted in the Second Report and Order in Dockets Nos.

14895, 15233 and 15971, 2 FCC 2d 725 ( 1966 ) , relative to the carriage

of television broadcast signals by CATV systems in major markets.

Under section 74.1107 , no CATV system may carry a distant signal

i.e., a signal carried beyond the grade B contour of the station

within the grade A contour of any station in the 100 largest tele

vision markets except upon a showing in an evidentiary hearing that

such operation will be consistent with the public interest and, par

ticularly, the establishment and healthy maintenance of television

broadcast service in the area. We are here proposing, principally, to

substitute a definitive policy for the evidentiary hearing procedure

and for this purpose to replace the grade A contour with a mileage

zone.
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33. The major market hearing procedure was based on two main

concerns : ( 1) That a CATV growth of substantial order in major

markets might have a serious adverse impact on the development of

CHF independent stations in these markets, thereby jeopardizing the

achievement of an effective and equitable nationwide system of local

television outlets — the goal of the all-channel receiver legislation ; and

( 2 ) That, in view of the disparate position of broadcasters and CATV

systems in acquiring programs in the TV programdistribution mar

ket, these independent stations might face substantial competition of

a patently unfair nature against which the same-day nonduplication

requirementwould beof virtually no assistance. ( Second Report, 2

FÏC 2d at 770–781.) Upon the basis of the record compiled in that

proceeding, the Commission was unable to resolve the critical dispute

as to whether CATV growth in major markets would in fact be sub

stantial. ( Second Report, 2 FCC 2d at 773.) It concluded that these

questions should be explored and resolved in evidentiary hearing

before CATV operations became entrenched, in view of the imprac

ticability of effective action to roll back an established operation upon

which the public has come to rely. ( Second Report, 2FCC 2d at 782. )

The Commission further stated (2 FCC at 786 ) : " As we gain more

knowledge in this important area, particularly from the hearings being

held , weshall revise or terminate the procedure, as experience
dictates."

34. In the 212 years since the Second Report was issued, the Commis

sion has gained more experience with the matter of potentialCATV

penetration in major markets and the probable effect on potential

UHF development. For example, the then existing uncertainty as to
whether CATV growth in major markets would be minimal or sub

stantial has beenremoved by the San Diego hearing and other pro

ceedings involving areas which receive three full-network services.

(Midwest Television, Inc., 13FCC 2d 178. ) The San Diego proceeding

established that potential CATV penetration is likely to be substantial,

on the order of half the homes in that market (Midwest, 13 FCC 2d at

490-491). We were also convinced that a penetration of this order could

pose a real threat to UHF development and that the unfair competi

tion would be significant ( 13 FCC 2d at 492-502 ). San Diego, as the

50th market, is not a fringe sample but rather fairly typical of the top

100 markets as a whole. Finally, the Commission in Midwest pointed

out that its longstanding allocations policies do not contemplate that a

major television market should become, to a significant extent , merely

a satellite of another major market for television purposes, since that

would thwart the local service concept of the Communications Act

( see secs. 307 (b ) , 303 ( h ) ; see legislative history of sec . 303 ( s ) ; Second

Report, 2 FCC 2d at 770–771) . Asstated in the Midwest case ( 13 FCC

at 501 ), if such a result were deemed in the public interest, the Com

mission would follow the direct approach of granting increased height

and power to stations in the largest communities and authorizing them
to operate translator and satellite facilities in other sizable

communities.

35. With this experience as background, we have re-examined one

of the fundamental policy questions in this area — the element of un
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fair competition . This facetwas discussed at length in the Second Re

port, 2 FCC 2d at 778–781. We pointedout that because CATV pres

ently stands outside the competitive TV program distribution market

(pars. 132–133, Second Report), an anomalousand completely unfair

situation is presented. Namely, the UHF station has no protection

against duplication by CATV systemsbringing in distant signals of

its film programing upon which it depends for an adequate economic

base to serve as an outlet for local expression for all the people in its

service area (par. 134 ) .15 And, even more important, both the CATV

system and the broadcast station are large scale operations competing

for audience — yet the one pays for its product and the other, without

any payment, brings the same materialinto the community bysimply

importing the distant signals ( par. 135 , Second Report). Similar

anomalies in the field of sports telecasts were pointed up (par. 136 ) .We

found that while "on its face, this competitive situationwouldappear

to be a most unfair one," no final determination could be made until

further exploration in the hearing process, since it may be that what

ever the disparate conditions for operation , there is no need for con

cern because the CATV will notsignificantly affect the development

or healthy maintenance of UHF broadcasting service.” (2 FCC2d at

pp. 780–781.)

36. The experience we have obtained in the hearing process now af

fords usthe answer : CATV operating with distant signals can achieve

significant penetration figures in the major markets - most probably in

the order of 50 percent. ( SeeMidwest, supra.) 16With such penetration,

the unfaircompetition of CATV , described above, will be a significant

factor in the development or healthy maintenance of television broad

cast service. We stress here that we are not focusing on the issue of

whether CATV operations with distant signals will kill or severely
cripple UHF operations— but rather believe that it is sufficient to

find that the unfair competitiveeffect is a significant one, in view of

the very significant penetration figure, and therefore should be elimi

nated under the public interest standard of the Communications Act.

37. The latter point also deserves stress. We are not proceeding on

some notion of unfair competition from the viewpoint of the Federal

Trade Commission Act or the Compco or Sears cases (Compco Corp.

v. Day -Brite Lighting, Inc., 376 U.S. 234 ; Sears Roebuck & Co. v.

Stiffei Co. , 376 U.S. 225 ) . Nor are we concerned here with unfair com

petition from the aspect of the copyright owner. Rather, our concern

is the public interest in the broadcast field— “ the largerand more ef

fective use of radio ” ( sec. 303 ( g ) ofthe Communications Act of 1934, as

amended, 47 U.S.C. 303 ( g ) ) . See also Black Hills Video Corp. v.

United States , 399 F. 2d 65, 71 ( C.A. 8 ) . That being the case , we must

proceed to consider regulations to eliminate this aspect of unfair com

petition. See United States v . Southwestern Cable Co., 392 U.S. 157 .

15 The same-day nonduplication requirement is not effective to avoid the element of

unfair competition . Second Report, 2 FCC2d at 768-769 ; Memorandum Opinion and Order

denying reconsideration , 6 FCC2d309, 313, 315 ,317.We declined to" exploreanyfunda

mentally different approach while the copyright question is being actively considered by the

Congress and the courts and before the outcome is known." (6 FCC 2d at 317.)

19 Indeed, even the CATV systems in Midwest estimateda 33 -percent figure, again estab

lishing CATV as a significantfactor. Thus, nooneseriously arguesthat CATV, operating

with distant signals, will not achieve significant penetration in the major markets .
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Requirement for retransmission consent of the originating station

38. We believe that the most appropriate and simplest way to elimi

nate this element of unfair competition is by adoption of a rule permit

ting the importation of distant signals, but requiring the CATV

system which proposes to operate with distant signals in a major

market to obtain retransmission consent of the originating stations. See

the proposed rules relative to this part set forth in appendix C hereto.

Such a rule would parallel section 325 ( a ) of the Communications Act ,

which is applicable to broadcast stations ( but not to CATV systems;

see First Report, 38 FCC683,704 ) and which has been effective in deal

ing with the similar problems raised by analogous auxiliary services

such as translators, boosters or satellites . We therefore seek to explore

in this rulemakingwhether the Commission, byrule, should follow the

general congressional guidance in section 325 ( a) by adopting a re

transmission requirement for CATV systems in the above -notedsitua

tions, and thus eliminate the unfair competitive aspectthrough direct

application of market forces now operative as to analogous services.

The alternative of adopting detailed nonduplication requirements ef .

fective as to non-network programs appears to us to be less desirable

than the above simpler device of permitting market forces to eliminate

the unfair competition. It may be that a retransmission regulation

will not be fully effective or may have drawbacks not now foreseen ,

requiring furtherrevision or rulemaking. The purpose of this proceed

ing is to obtain all such relevant information, so that we may be in a

position to make aninformed judgment as to what regulation would

best serve the public interest.18

39. While we believe that we must proceed to take appropriate

steps to end the unfair competition aspect, both for reasonsdiscussed

above and within (par. 41),we are also cognizant of other important

developments which we should take into account. We refer specifically

to important congressional developments in the copyright field that

bear directly on this issue of unfair competition. Congress is much in

terested inenactment of a new copyright act, the House having passed

H.R. 2512 in the 90th Congress and the Senate being actively engaged

in consideration of such a measure. Following the Supreme Court's

decision in Fortnightly Corporation v. United Artists Television , Inc. ,

392 U.S. 390, there are substantial indications that in the 91st Con

gress there will be enactment of a copyright law providing for a fair

17 With the adoption of sucha requirement, there mightbesome peed, upon appropriate
occasions, of Commission review ( cf. Memorandum Opinion and Order in Docket No. 9808,

17 F.R. 10309, 10310 ; Commission letter to station KLTV, Tyler, Tex. , and station KSLA,
Shreveport , La .. FCC 64-942, Oct. 14, 1964 ) .

18 Ourproposal, with one exception noted below , is limited to the major markets . In the

smaller markets , where there may well be a need for supplementary services, our general

policies have sought to promote auxiliary services, including, CATV operation . Thus,

besides ourmicrowave policies, we have supported the concept in the then pending cops.

right bill (H.R. 2512 , 90th Cong .), that CATV systems operating in inadequately served

areas should be able to bring in signals on a reasonable compulsory licensing basis. See

letter to Chairman Staggers on H.R. 2512, dated Mar. 31 , 1967.In line with that policy, we

do not propose the retransmission requirement on an across -the -board fashion for the

smaller television markets . Rather, we shall rely there upon the new proposals discussed

within (pars. 56-58 ) and upon the nonduplication requirement, which is effective as to the

substantial network programing ofthe stationsin these markets, which are uniformis

affiliated with networks . Where the system would propose to bring in signals in addition

to those permitted underthe proposal set forth in par. 57. the retransmission requirement

would be applicable. In short, we seek to facilitate CATV operation in the smaller markets

in a fair and appropriate manner.
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and reasonable revision as to CATV. Such a revision may well reflect

not just copyright but also communications and antitrust policies (see

Fortnightly case, 392 U.S. at p . 401). Indeed, section 111 of H.R.

2512, dealing extensively with CATV copyright matters, was not
passed by the House largely because it had not been considered by

the committee charged with communications policy. (See 113 Congres
sional Record H3624-3626 , 3636-3637, 3644-3647, 3857–3859 ; cf. Fort

nightly Corp. v. United Artists, 392 U.S. at 401, footnote 33. ) In short,

any revision, dealing as it must with concepts such as adequately and

inadequately serviced areas, originations, etc., might well be a meld of

copyright, communications andantitrust policies. It would thus con

stitute , to a significant degree, the legislative guideline which the
Commission has long sought and would welcome in an important new

field such as CATV.19 The Commission would, of course, cooperate

fully in this most important congressional endeavor.

40. As stated, we must take the above consideration into account.

For, our retransmission proposal, while stemming from our respon

sibilities under the Communications Act ( see United States v . South

western Cable Co., supra ), necessarily also embodies considerations

like copyright in its practical applications. ( Cf. Report on Rebroad

casting, 17 F.R. 4711 , 17 F.R. 10309.) Since Congress is considering

the copyright matter, we should afford the opportunity for congres

sional resolution of the unfair competition aspect, particularly since,

as discussed , such resolution wouldconstitute the congressional guid

ance sought in this important area. We therefore propose to proceed

with our rulemaking proceeding, to obtain comments and reply com

ments, and to be in a position to take definitive action . We shall, how

ever, not take such action until an appropriate period is afforded to

determine whether there will be congressional resolution of this crucial

issue of unfair competition, with indeed congressional guidance in
this whole field .

41. In view of the foregoing, it is clear that our policy of holding

evidentiary hearings in the top 100 markets should be revised. First,

the hearings have served their purpose, by giving us added insight.

In the light of that insight and the conclusion we now reach on the

unfair competition aspect ( par. 36 , supra ) , continuation of the hear

ings on the economic impact issue would serve little useful purpose.

The unfair competition aspect must be eliminated. When it is elimi

nated , a new type of CATV operation would appear likely to even

tuate in these major markets. Indeed, this new type of CATV

operation is largely the basis for other parts of this Notice. ( See pts.

III and V. ) Whether or what further regulation of this new type may

be necessary because of other public interest considerations,we can

not say , since we cannot now foretell precisely thenature of the new

operation, nor, if it should eventuate, the congressional guidance em

bodied in any new copyright -communications legislation . Clearly,

then , it makes little sense to continue these lengthy, complex eviden

tiary hearings on the economic impact issue— hearings which, we also

19 See, e.g., Notice of Inquiry and Notice of Proposed Rulemaking in Docket No. 15971,
1 FCC20 453, 464 , 465-466 ; second Report, 2 FCĆ 2d at 734 , 787 .
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note, have imposed a considerable burden upon the Commission and

the participating parties.

42. In sum , the Supreme Court has sustained the Commission's

jurisdiction over CATV systems andits authority to take regulatory

action “reasonably ancillary to the effective performance of the Com

mission's various responsibilities for the regulation oftelevision broad
casting." ( United States v. Southwestern Cable Co., supra, at 178. )

We conclude that it would not be consistent with such responsibilities

to permit the growth of substantial CATV operations carrying dis
tant signals in major markets until the aspect of unfair competition is

eliminated .

43. Accordingly, the Commission proposes to close down the burden

some major market hearings except for those few involving issues

other than impact upon the local broadcasting stations , where hearing

on such issues might still be appropriate, and to proceed to elimination

of the unfair competition aspect , either upon the basis of this rule

making proceeding, or upon congressional action on copyright
communications legislation. The Commission therefore proposes to

adopt a policy, embodied in the attached proposed rules, which will

clearly delineate the areas where carriage of distant signals is author

ized only upon satisfaction of the requirement for retransmission con

sent of the originating station . The proposed major market rules

would apply across the board and do away with the necessity for

case -by-case consideration in evidentiary hearing orupon petition for

waiver. Should the rules be adopted and then there be enactment of a

new law, the Commission would, of course, reconsider its regulations

in light of the new situation and the congressional guidance.

Top 100 markets

44. We areproposing to adhere to the 100 largest television markets

as the basic dividing line. These are the markets where UHF inde

pendent stations are most likely to develop and the unfair competition

problem would be most significant. It can be argued that as we go

below the 50th market the likelihood of imminent UHF activity

becomes smaller. But fourth stations have already developed in many

of the top 50 (including San Diego, the 50th market) and this could

have a snowballing effect on UHF development in the markets below

50.20 It has been the Commission's experience that broadcasters gen

erally seek to enter first the markets offering the largest audience

potential and then turn to smaller markets as the more attractive

locations become saturated . By the same token , as noted in the Midwest

case, if UHF's chances for success in the smaller markets are more

marginal,the “likelihood of serious adverse impact from any sub

stantial CATV penetration is correspondingly greater ” (Midwest

Television , Inc., 13 FCC 2d at 493) . Moreover, the increasing avail

ability of programing for independent stationsin the top 50 markets

may well stimulate new independents in the 50-100 markets. In ad

dition , it is hoped that the promise of satellite technology as an

economic means of providing service from one transmission point to

20 We note that considerable interest has been expressed in the UHF facilities allocated
to the top 100 markets. See app. B hereto .
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would appear

many reception points will soon be realized domestically and that

lower interconnection charges will encourage the development of a

fourth network, regional networks and additional nonnetwork pro

gram sources for stations. In short, for so long as the achievement of

an adequate commercial television system— " available, so far as pos

sible, to all people of the United States” ( sec. 1 of the Communications

Act ) -is dependent significantly upon the development of UHF , it

that as a minimum we should strive to preserve a fair

opportunity for achieving additional local services on the UHF chan

nels allocated to the top 100 markets. ( See Second Report, 2 FCC 2d
at 770–771.)

45. There are further important considerations here. Thus, while

as stated there is an argument concerning the likelihood of UHF

independent stations as we go below the 50th market, we think it

important to eliminate the unfair competition factor vis-a -vis all

stations in as many markets as possible. Though competing considera

tions should be weighed in underserved areas and thus different policies

developedthere ( see pars. 57and 58 ), the top 100 markets generally

do not fall in this category. ( Second Report, 2 FCC 2d at 783.) More

over, we are here concerned with what should be in our proposed

Notice, keeping in mind that we wish to process during the pendency

of the rulemaking proceeding (see par. 51, infra) . This, in turn,

clearly calls for adherence to the 100 largest television markets, since

while we can always open a market to unrestricted CATV operation

with distant signals ( i.e., operation without retransmission authoriza
tion ) , it is difficult, and indeed could be impracticable, to halt or roll

back such an operation, once entrenched. SeeSecond Report, 2FCC 2d

at 782 ; Memorandum and Opinion on Reconsideration, 6 FCC 2d
309, 317.

46. Finally,weare also seeking to encourage a new kindof CATV

operation in the largest markets — one which may well bring a new

dimension of diversity to these markets. See part III of thisNotice.

That being so, there is also thefundamental policy question whether

the publicinterest in the relatively large markets - i.e.,the 100 largest

would be better served byCATV operating in the new fashion, as is

proposed in part III of this Notice, and as we are seeking to promote

in San Diego, the 50th market, or by CATV operationswith distant

signals, without the requirement of retransmission consent. We recog

nize that this is a complex issue, and request comments thereon . It is

however, an additional policy reason for adhering to the 100 largest

markets during this period while the matter is being resolved.

47. We have also determined that it would be more appropriate, in

the interest of a clear and definitive rule, to list in the rule the relevant

major television markets, on the basis of the 1967 rating of the Ameri

can Research Bureau (ARB) based on net weekly circulation.21 The

ARB rating may vary somewhat from year to year, and this could be

most disruptive in the few markets involved.We therefore propose the

definitive and fixed list . We have also set forth in our proposal the

z While the 1968 ratings have now been issued, we think that it would cause less

disruption to continue to use the ratings whichhave beenin effect during mostof the

past year.
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name of each community in the market from which a 35-mile zone is

to extend, where we believe it to be appropriate in view of the nature

of the market.

Fixed mileage standard

48. We are also proposing to adopt a mileage standard, in place of
the grade A contour, for measuring the area in which carriage of dis

tant signals is permitted upon the retransmission consent condition .

The predicted grade A contour varies from station to station and

may go out as far as 60 miles from the station's transmitter. A fixed

mileage standard , which would be adhered to in every case, would

have the advantage of administrativeeaseand provide certainty to the

affected industries. A zone measured by air miles fromthe main post

office in the designated market community can be readily calculated

without resort to contour maps in the Commission's files or the neces

sity for evidentiary hearing to resolve disputes. The zone proposed in

the attached rules is the area extending 35miles from the main post

office in each of the market cities designated in the major market list

ing. This would protect the essential area for stations development in

the market against unfair competition , largely avoid the cumulative

impact aspect, and preserve the basic integrity of the major markets

from an allocations standpoint. In connection with this latter aspect,

we stress that from a practical or allocationsstandpoint, it makes no

sense to preserve the main city itself and let CATV operate with dis

tant signals (without the retransmission consent being required ) in

adjacent or relatively nearby smaller communities. Rather, proper

allocations procedure calls for this adoption of an appropriate zone

around the main city or cities, with allTV homes within the appro

priate zone treated alike. Finally, we note that the 35 -mile zone

accords generally with our waiverpractices under the present section

74.1107 ( a ) .

“ Footnote 69" situations

49. We are proposing further to codify in the rules the so -called

" footnote 69" situation ; i.e. , where a central metropolitan area of one

major market falls within the predicted contoursof stations in an

other major market, so as to avoid the San Diego type of hearing

and preserve thelocal character of such markets against the element

ofunfair competition. For this purpose it appears thatthe same 35

mile zone may be appropriate. The attachedrules would prohibit a

CATV system operating in a community located wholly within the

35-mile zone of a television station in a major market from carrying

the signal of a television station in another major market unless the

community of the system is also located wholly within the 35-mile

zone of the station in the other market or unless the retransmission

consent requirement is fulfilled . This would eliminate the unfair com

petition aspect as to the local market stations in the essential area

where their off -the -air signals are of higher grade than those from the

other market, while not affecting CATV carriage of signals from both
markets in the area where such signals are of approximately equal

grade or in the area which lies outside the 35-mile zones. And, here

again, allocations policies would be furthered . ( See discussion, par. 48,
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supra .) We recognize that arguments can be advanced for other mile

age proposals — for example, for a 40 -mile zone, with a 30-mile zone in

the " footnote 69” situation , or for an across-the-board 30-mile zone.

It is our tentative judgment that the 35 -mile zone is most appropriate,

and we have therefore used that standard in the proposed rules ( and

also as our interim guideline — see par. 51 ) . We specifically invite

comment on this aspect.

50. We also recognize that in drawing lines of this nature there will

inevitably be some borderline cases which might more appropriately

fall on the other side of the line. But the thrust ofthe proposed rulesis

to cover the cruxof this matter, rather than to achieve a multiplicity

of refinements tailored to the precise circumstances of all conceivable

situations. The latter course would simply perpetuate the present bur

densome hearingand waiver procedure with its unpredictable conse

quences. We think that the goals of certainty and administrative ease

to be obtained from strict adherence to a definitive policy outweigh

any advantages that might flow from flexible administration with

its attendant drawbacks. Therefore, the proposed rules do not con

template the grant of waivers. 22

Interim procedures

51. We turn now to the procedure to be followed by the Commis

sions while this rulemaking is pending. Effective upon the issuance of

this notice, the Commission will halt the hearingprocess in all top

100 market proceedings ( including those with a " footnote 69 " issue)

wherever it stands, even at the Review Board or Commission level.23

There is no point in requiring the parties and the Commission to

expend the resources and effort necessary to continue such hearings if

the definitive policy is to supplant that process. We will also stop proc

essing petitions for waiver of the hearing requirement . However, par

ties to pending hearings, and thosewho have pending petitions for

waiver,orwhodesire to file new petitions for waiver ofthe existing

section 74.1107 (a ) , may request authority to commence distant signal

operations which would be permissible because they fall outside the

zones in the attached proposed rules. The Commission will grant

such requests only if they are entirely consistent with the proposed
rules . We believe it appropriate to proceed this way, since , as stated,

waiver policiesunder the existing rules have largely paralleled the

proposed 35-mile zone. Action on all other requests for authority or

petitions for waiver to carry signals coming within the hearing re

quirementof the existing rules will be heldin abeyance pending the

outcome of this proceeding. We would, however, consider the author

ization, during this interim period, of some operations within the

proposed 35 -mile zone by systems which would operate in accordance

with the retransmission consent requirement of the proposed rules.

We believe that authorization to effect this waiver in some instances

would give us valuable information concerning the actual operation

We have in mindthe past situation where waivers were sought in the ordinary course

pursuant to sec. 74.1109. The provisions of sec. 1.3 of the Commission's generalrules of
practice and procedure areapplicable,of course, to every rule of the Commission.
Wewill, however, consider the appropriateness of resolving issues in hearings which

do not involve thequestion of impact upon broadcastingstations.
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of systems under the proposed rules and thus would assist us in resolu

tion ofthe rulemaking.

52. CATV systems now carrying grade B signals from a major

market within the grade B contour of a station in another major

market, or those proposing to do so, are not proscribedby the existing

rules except where the filingof a timely section 74.1109 petition con

tinues the operative effect of section 74.1105 ( c ). Commission action

on pending and future section 74.1109 petitions of this nature will be

held in abeyance pending the outcome of this proceeding. However, a

CATV system may request relief from the proscription of section

74.1105 (c) in order to carry such signals in areas which would be per

missible under the attached proposed rules. Such relief will be granted

only to the extent that the request is entirely consistent with the pro

posed rules and with the public interest, as evidenced by the considera

tions in the particular case . 24

53. We are proposing to “ grandfather” the present service of CATV

systems which would otherwise be prohibited or restricted by the

proposed rules, in order to avoid substantial disruption to the

CATVsubscribers.25 The proposed grandfathering date is the date

of publication of this Notice in the Federal Register (Dec. 20, 1968 ) .

Thus, any rules adopted would be applicable upon their effective date

to all CẢTV service commenced after December 20, 1968, including

service not barred by section 74.1105 ( c) . However, in the event that

the rules finally adopted differ from the proposed rules, service au

thorized by the Commission to commence during the pendency of this

proceeding will be grandfathered ; also grandfathered is any service

previously authorized by the Commission, whatever the commence

ment date of such service.

54. We believe that the proposed rules and the interim processing

procedures outlined above are necessary to the effective performance

of the Commission's responsibilities for the regulation of television

broadcasting and the proper dispatch of the Commission's business

( sec. 4 ( j ) of the act ) . At the sametime,we are not unmindful of the

promising potential of CATV and the cable technology as a means
for increasing the number of local outlets for community self-expres.

sion, for augmenting the public's choice of programs and types of

program service, and for providing a variety of other communications

services, Parts III and V of this proceeding are directed toward the

broader and more important questions of how best to obtain, consistent

with the public interest standard of the Communications Act , the full

benefits of CATV for the public and what Commission actions or legis.

lative recommendations would be appropriate to encourage such devel

opment. Those parts may well determine basic issues as to the

long-range structure of the cable industry and its relationship to the

broadcasting and communications common carrier industries. The pro

posals in this part are required by present circumstances and are in

terim in nature, in the sense that if relevant legislation is forthcoming,

2 The procedures to be followed in filing requests pursuant to pars. 51-52 of this notice.

and responsive pleadings thereto ,are the same as those set forth in sec. 74,1109 ( b ), c )

** Such " grandfathering" does not, of course, include present service which is in violation
of our existing rules .

and ( d ) of the existing rules.
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or if there are new significant industry changes or some revolutionary

technological development, the Commission will of course reexamine

this matter upon the basis of the new circumstances.

C. Distant signals in smaller television markets

55. We are not proposing any blanket prohibition against carriage

of distant signals orblanket retransmission consent requirement in

the television markets below the top 100, for the reasons already devel

oped ( see note 18, above ) , except as indicated in paragraph 57 below .

However, we will continue to examine such markets on an ad hoc

basis, upon petition filed pursuant to section 74.1109.26 With the end

of the hearing load in themajor market proceedings,the Commission

hopes to be able to devote more attention to the smaller markets and

to take such action as may be appropriate ( including any evidentiary

hearings required to resolve disputed issues of fact) in those few

instances where there is a substantial public interest showing, e.g.,

that a proposed new station would be independent or largely independ

ent in operation or that the cumulative effect of existingand proposed

CATV operations in the market would jeopardize the likelihood

of obtaining or retaining a network affiliation or of maintaining audi
ences largeenough to attract needed advertiser support . Most impor

tant, we are proposing to adopt rules regulating the carriage of distant

signals in the smallermarkets which may substantially alleviate poten

tial problems in such markets and thus cut down greatly upon the need

for any evidentiaryhearings in this respect.

56. While recognizing the need for underserved areas to obtain ad

ditional services through CATV systems, the Commission is concerned

lest CATV should undercut our basic allocations policies and structure

by importing signals from unnecessarily distant centers or in such

quantity as to unduly fractionalize the relatively small potential audi

ence of stations in these smaller markets. Thus, a substantial question

is presented as to whether it is consistent with fundamental allocations

policies to permit CATV systems to engage in the practice of " leap

frogging ;" e.g. ,tobring thesignals of Los Angeles stations into Texas

or the signals ofNew YorkCity stations into Ohio instead of carrying

the signals of stations of the same type that are located closer to the

system and thus are much more apt to have regional or in-State pro

graming more attuned to the needs and interests of the community,

Further, such “ leapfrogging” with its concentration on the signals of

the large cities such as New York and Los Angeles, raises questions
of diversification of media of mass communications. To deal with these

questions, we put forth for comment the proposal that communities

being inadequately served should receive additional service from the

nearest full network, independent and educational stations in their

region , or within thesame State. Moreover, a serious question is raised

when such additional services are supplemented by further network

or independent signals from more distant centers where the CATV

system is located within the 35-mile zone of local stations providing the

only television service available to persons within their service areas

* The same policy will apply also to areas outside the specified zones in the top 100
markets.
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who are not served by CATV systems. There is the danger that a

plethora of competing signals, brought in wholly without regard to

the " fair competition ” concept integral to the retransmission consent

requirement, may cause a loss of deterioration of service to the sub

stantial portion of the public dependent upon television broadcast sta

tions— a loss which would outweigh any incremental value of the
extra signals to the CATV subscribers for the reasons set forth in

the First and Second Reports.27 At least, in view of the burgeoning

proposals to bring, for example, Los Angeles signals into theMoun

tain or Southwestern States, this is a matter warranting thorough

exploration.

Within specified zones

57. The attached proposed rules would permit a CATV system

operating within the 35-mile zone of a station in a smaller market to

carry only such distant signals as may be necessary to furnish its

subscribers ( counting local signals ) the signal of one full network sta

tion of each of the national television networks and one independent

station , 28 provided that the supplementary distant signals were ob

tained from the closest source in the region or in the State of the

system . The system could also carry the signal of any independent sta

tion that subsequently commences operation at alocation closer to

the system , and the signals of any in -State or nearby educational sta

tions in the absence of objection by local or State educational interests.

However,carriage of other distant signals would be prohibited, unless

the CATV system has the retransmission consent of the originating

stations with respect to such additional signals. See proposed section

74.1107( d ) in appendix C.Based upon our experience, systems operat

ing with the above number of signals in the smaller markets have been

successful, and indeed operation with such numbers is very frequently

encountered. In those few instances where a more varied operation

may be appropriate, we stress again the origination aspect ( see pt. III

herein ) . The proposed limitation in this paragraph thus also comple

ments the Commission's determination that originations serve the

public interest.

Outside specified zones

58. CATV systems located outside the 35-mile zone of any station

in a major or smaller market would be permitted to carry such

distant signals as they chose so longas they refrained from leap

frogging ; i.e., did not carry a moredistant station before carrying

a closer station of the same type ( e.g. , full network stations of the

same network , independent or educational stations) . Since some flexi

bility may be appropriate in the administration of the latter pro

vision, the proposed rules contemplate the grant of waivers for good

cause shown ; e.g., that the more distant station is located in the same

21 In this connection, we also note that while the nonduplication requirement is effective
as to network programing, roughly 45 percent of a network afiliate's time is devoted to

nonnetwork material ; and it is this segment which is particularly vulnerable to continged

fractionalization by a plethora of distant signals .

28 The question of whether a station, which is not affiliated with a national network,

qualifiesasan independent station within themeaning ofthis section would be treated on

petition pursuant to sec. 74.1109 .
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State or that the system's subscribers have a greater community of

interest with the region of the more distant station. See proposed sec

tion 74.1107 (e ) ( 2 ).Here again the systems could, and under the pro

posal in part III herein , would originate. Indeed, we would expect

such originations to be facilitated to some extent by the fact that

nearby systems within the 35 -mile zone might well be engaged in

originations.

Grandfathering and interim procedures on microwave applications

59. As in the case of the major market provisions, the Commission

is proposing to grandfather existing CATV service in the smaller

markets and outside the specified zones, in view of the general im

practicability of rolling back established service. The proposed grand

fathering date is the same; i.e. , thedate of publication of this Notice

in the Federal Register (Dec. 20,1968 ) . Since any rules adopted will

be applicable upon their effective date to all CATV service commenced

afterDecember20, 1968, CATV systemscommencing operations incon

sistent with the proposed rules during the pendency of this proceeding

will do so at their own risk. Many of the distant signals covered by

the proposed rules would involve microwave authorizations. In view

of the substantial public interest questions posed by microwave appli

cations to relay signals which would be inconsistent with the proposed

rules and in order to avoid unnecessary disruption to the public, Com

mission action on inconsistent applications for new microwave service

to a CATV system will be held in abeyance during thependency

of this proceeding. Consistent microwave applications will be proc

essed and considered by the Commission in normal course, and any

service provided pursuant to such a grant will be grandfathered.

Where the microwave application is for service to a system located

outside of the 35 -mile zone of any station, the Commission will con

sider applications containing requests for special relief along the lines

contemplated by section 74.1107 (e) (2) of the proposed rules in ap

pendixC, in order to maintain its flexibility during theinterim period

to take action consistent with the public interest in the particular

circumstances.

V. General Areas of Inquiry

60. The possibility of a multipurpose local CATV communications

system, and of national interconnection of such systems ( see pt. II

above ), raises a number of questions pertinent to the Commission's

responsibilities and national communications policy, which not only

must be considered in the context of the immediate issues before us re

lating to CATV systems, but affect other areas as well.29 It is difficult

to be specific in an area ofrapidly changing technology and before
concrete proposals have been advanced, the identity of those willing

and able to provide various services has been ascertained, the services

have come into being, and public demands and preferences are known.

Some of the potential services that have been suggested for cable systems ( see pt. II
above) obviously could have far-reaching social andeconomic implications and broad

impact on industries and institutions not subject to the Commission's jurisdiction .We in

tend to explore these issues in the context of the discharge of Commission'sresponsibilities.
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442 Federal Communications Commission Reports

Nevertheless, at least the following general questions occur to us

initially:

( 1 ) What is the appropriate relationship between CATV, communica

tions common carriers, and other entities ( e.g. , the broadcasters, computer

industry , etc.) which now provide, or may in the future seek to provide,
communications services in the locality ?

( 2 ) What is likely to be the nature of the services that could be offered

to the home or business under present and anticipated technology, and how
would home and business requirements for communications facilities differ

in light of services that might be economically practicable only for business
use ?

( 3 ) Would the public interest be best served for the immediate future by :

( a ) Permitting or encouraging the entry of all would -be newcomers,

services, technologies, and facilities in an atmosphere of free competi
tion , letting the market place determine the survival of the fittest,

subject to such minimum regulation as may presently be required in

the execution of the Commission's statutory responsibilities and to such

future regulation as may become necessary or desirable in the public

interest or as a result of legislation ; or

( 6 ) Permitting tests of different systems or services by different

entities in various cities to afford some basis in experience for decisions

as to the best ultimate structure before any particular system or serv
ice becomes established on a widespread basis ; or

( c ) Undertaking to devise a master plan now , before new facilities

and services are inaugurated , to guide their development ?

( 4 ) Is it necessary or desirable that there should ultimately be a single

cable ( or bundle of cables ) providing multiple means of communication to

and from the home and/or business and , if so, should the complete system

be owned by one entity or should there be diversity of ownership or con

trol of some aspects of such a multipurpose communications system ( e.g.,

joint ownership or indefeasible right of use ) ? What considerations should

govern access to such system by communications common carriers and others

offering communications services to the public ? What should be the nature

of the service offering by the entity or entities which would provide the

cable ( or bundle of cables) to the home ?

( 5 ) Is it necessary or desirable that there be multiple facilities provid .

ing means of communication to and from the home or business - e.g ., some

combination of radio, cable and wire — and, if so , what kinds of services

should in general be provided by what kinds of facilities ?

( a ) Is it technically and economically feasible for CATV to provide

some two-way services, particularly two-way video, and switched

services to and from the home and /or business and, if so , what would

be the role of such services vis -a -vis other services such as videotele

phone service ?

( b ) Assuming that some services could be provided by the facilities of

more than one entity ( by communications common carriers such as

the telephone and telegraph companies, by CATV or some other enter

prise ), should duplication of facilities and competition in the pro

vision of servicesbe permitted,at least initially, or should there be some

allocation of services among different entities ?

( c ) Assuming multiple facilities owned by different entities, would

it be necessary or desirable to have a common junction at the premises

of the consumer to facilitate interconnection of facilities and the pro

vision of some services one way by one facility and the other way by

another facility ?

( d ) Assuming multiple facilities owned or controlled by different

entities, would it be necessary or desirable that the entire complex ( or

an essential portion thereof ) be engineered according to uniform stand

ards or by one entity to further technical compatibility, efficiency and

economy ?

(6 ) What facilities would be necessary or desirable for transmission

through the streets , as opposed to from the street to consumer's premises,

15 F.C.C. 20
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and what are the comparative advantages or disadvantages of radio, cable ,
or some other mode ?

( a ) Should there be a variety of intracity distribution systems or

only one and, if the latter, of what nature?

( b ) Assuming a single intracity distribution system and a single

cable ( or bundle of cables ) providing access to the premises of the

consumer, should the complete system be owned by one entity or should

there be diversity of ownership and control of some aspects ? In either

event, should there be limitations on common ownership or control of

facilities in different cities ?

( c ) Apart from the question of ownership and control of facilities,

should all entities desiring to provide a communications service to the

public have nondiscriminatory and equitable access to the local distri

bution facilities for the purpose of so doing and, if so, on what basis ?

( 7 ) How should the local communication system or systems tie into inter

city terrestrial and satellite facilities ?

( 8 ) What technical standards would be necessary or desirable to achieve

national and local compatibility and good quality service to the public ?

( 9 ) How could the same communications services available to homes in

the city be provided to homes in rural or other areas not now economically

reached by cable ?

( a ) To what extent could this problem be alleviated by the use of

radio links such asthose involved inthe experimentation of Teleprompter

Corp. and Chromalloy American Corp. ( see footnote 6 above ) .

( ) Would it be necessary or desirable for the Federal Government

to subsidize construction of communications facilities in rural areas

in a program akin to rural electrification ?

( 10 ) What should be the division of regulatory functions between Federal

and State or local authorities with respect to the local communications

system or systems; e.g. , construction of facilities , terms and conditions of

access by those offering communications services, services and charges to

the public, licensing, etc.?

( a ) Which aspects of the local system or systems would require

uniformity and centralized regulation or would be important to the

effectuation of national communications policies, which aspects would

be primarily of local concern and appropriately subject to State or

local regulation , and which aspects might better be left unregulated ?

( 6 ) What amendments to the Communications Act of 1934 might be

necessary or desirable to effectuate the public interest and national

communications policies in this area ?

61. The foregoing merely touches on some of the questions which

occur to us initially and is by no means an all-inclusive listing. Among

other things, the Commission is also concerned about the effect of

potential new specialized communications developments on present

communicationstechnologiesand services and, particularly, the social,

political, and economic considerations raised by such developments.

We recognize that these questions range over a broad field. More

over, it is apparent that the field is one of many variables, difficult

to assess at this time. These questions have implications which may

affect the resolution of our specific rulemaking proposals and should

be kept in mind by persons commenting on parts III and IV herein.

Asstated at the outset, we believe that acontinuing inquiry is needed,

with the ability to take action at different phases as the problem be

comes clarified and the need for action is shown. Accordingly, to

inaugurate the discussion , interested persons are invited to comment

on the questions indicated above andto suggest other problems and

possible courses of action in this complex field .
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VI. Miscellaneous

62. In view of the mattersencompassed in this proceeding, the Com

mission is concurrently issuing anorder terminatingthe proceeding

in docket No. 15971. Matters at issue in docket No. 15971, which have

not been resolved or which have not been specifically mentioned

in this Notice, can be raised in this proceeding. ( See, e.g., Notice of

Inquiry andNotice of Proposed Rulemaking in Docket No. 15971

(30 F.R. 6078 ) , par. 63 , concerning the effect of CATV distribution

of aural signals on local standard broadcast or FM radio stations . )

63. Since the proposed rules discussed in part IV above, and set

forth in appendix C hereto, are intended to embody a clear-cut and

definitive policy , particularly in the major markets, interested per

sons are requested to point out in their comments any respects in which

the proposedprovisions appear ambiguous or opento factual dispute.

64. Itshould be noted that the Commission isproposing in appendix

C to make an editorial change in section 74.1103 (d ) to make explicit

a requirement embodied in the present rules. In the Second Report

the Commission stated that the carriage provisions contained an

implicit requirement that CATV systems " refrain from deleting or

altering any portion ( including advertising) of signals carried pur

suant to the rules” exceptas required by the program exclusivity

provisions (2 FCC2d at 753, 756). The Commission further stated

that it would so rule upon complaint ( 2 FCC 2d at 756 ) . While no

explicit statement in the rules was then deemed necessary, we now

think that an express provision may be helpful in avoiding any pos

sible misunderstanding as to the existing obligation of the CATV

system

Authority for the proposed rulemaking and inquiry instituted here

in is contained in sections 2 , 3, 4 ( i ) , ( j), and (k) , 301, 303, 307, 308,

309, and 403 of the CommunicationsAct; cf. also sections 315 , 317, and

325 (a ) of the Communications Act.

65. In view of the importance and complexity of the issues in this

proceeding, the Commission intends to afford oral argument at an

early date to assist in crystalizing the issuesprior tothesubmission of
written comments, and may schedule further oral argument after

consideration of such comments. Oral argument on all matters dis

cussed in parts III and IV herein will be scheduled to be held during

the latter part of January 1969 ; oral presentations may be made by

interested persons (such as industry spokesmen) or their attorneys.

All interested persons are invited to file written comments on the

rulemaking proposals set forth in parts III and IV herein and in

appendix C on or before March 3, 1969, and reply comments on or

before April 3 , 1969. In view of the importance of a prompt resolution

of various aspects of the rulemaking proposals in part IÌI, the Com

mission expects to adhere to the filing times for comments on part

III , absent a compelling showing of unusual circumstances. Comments

on the inquiry in part V hereinmay be filed on or before June 16,

1969 , and reply comments on or before August 15, 1969. In reaching

its decision in this matter, the Commission may also take into account

15 F.C.C. 2d
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any other relevant information before it, in addition to the comments

invited by this Notice. The Commission, after consideration of the

comments, will also determine whether further oral argument should

be scheduled.

66. In accordance with the provisions of section 1.419 of the Com

mission's rules and regulations,an original and 15 copiesof all com
ments, replies, pleadings, briefs, or other documents filed in this

proceeding shall be furnished to the Commission .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2a
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( DO NOT RETURN THIS INSTRUCTION SHEET TO THE COMMISSION)

APPENDIX A

INSTRUCTIONS

(FCC Form 325)

1 . The certificate is to be signed by the individual owning the system , if individually owned, by a

partner, if a partnership, or by an officer of the corporation , if the report is prepared for a corporation .

2. List in Block 03 the community currently being served by this CATV system, the total population

in the community , and the state and county where the community is located. If more than one community

is being served, give data for each community. Record also the total number of subscribers in each

community served by the system . In stating the number of subscribers , insofar as apartment house in

stallations are concemed , count each apartment unit receiving service ( estimate where the exact total

is unknown). In all other instances (hotels, motels, etc.) , count as one installation or subscriber. If

more space is needed, continue on a separate sheet.

List in Block 04 the total population in the communities and the total number of subscribers .

3 . Attached is the most recent listing of the top 100 television markets as ranked by American

Research Bureau . The markets are listed alphabetically . If you have a question as to whether your

system is located within the predicted Grade A contour of a television station in the largest 100

television markets, please write to the Commission . Such requests for information will be afforded

expedited action .

4. If the reporting individual , partnership or corporation is a broadcast pemittee or licensee and

has filed the ownership report called for by the Commission's rules, then the information requested

in Blocks 09, 10, 11, and 14 need not be filed . Instead, simply indicate that such information is on

file with the Cormission, specifying date and file number, if any .

If the reporting system is a corporation, supply the infomation requested of corporations in

Block 08 and the succeeding blocks. The system is requested to include the information to be

fumished by the other corporations named in Blocks 08e and 08f, or to indicate that such corporations

have been requested to supply directly the information to the Commission .

The reporting system and each corporation listed in Blocks 08e and 08f are requested to supply for

its officers or directors, whether they own stock or not , and for stockholders having an ownership

interest of 5% or more the information called for in Blocks 09, 10 , 11, 12, 13, and 14. If the reporting

corporation does not have the information conceming the interest of stockholders owning a 5 % interest

or more of the appropriate corporations and the close relatives of such stockholders, it is requested

that the reporting corporation fumish each such stockholder with a separate set of pages 4 through 7

of this form (with the infomation requested in Block 09 filled in) and request the stockholder to fill

in the infomation requested in Blocks 10 thru 14 and file the material with the Commission . If the

corporation does not have the social security or IRS information requested in Block 09, the stockholder

should be requested also to fill in that part of the Block 09.

Additional sets of pages 4 th rough 7 of this fom may be obtained from the Commission upon request .

When the infomation is submitted separately by a stockholder or a parent corporation , the information

contained in Blocks 10, 11 , 12, 13 and 14 shall be certified by signing and dating page 7 .

Where stock is held temporarily by a stockholder in a street name, this fact should be noted, but no

further information conceming such stockholder need be fumished.

( DO NOT RETURN THIS INSTRUCTION SHEET TO THE COMMISSION )
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Attachment to FCC Form 325

(see instruction 3 )

(DO NOT RETURN THIS LISTING TO THE COMMISSION )

ALPHABETICAL RANKINGS OF TOP 100 TV MARKETS • 1965 ARB

Morkel Ares Commercial TV Stations

WAST, WRGB , WTEN

KGGM.TV , KOAT.TV, KOB - TV

WAGA - TV, WAII.TV , WSB - TV

WJBF, WROW.TV

WBAL TV, WJZ.TV , WMAR.TV

WAF B - TV, WBRZ

WBJA.TV , WINR.TV, WNBP.TV

WOMG , WAPI.TV, WÖRC.TV

WeZ - TV, WHDH.TV , WIMS- TV , WNAC.TV

WBEN.TV , WGR- TV, WKBW- TV

KFVS-TV, WPSD - TV , WSIL.TV

KCRG.TV , KWWL.TV, WMT.TV

WCIA , WICS, WAND (formerly WTVP ), VCMU

WCHS- TV , WHTN-TV, WSAZ.TV

WBTV, WCCB- TV, WSOC.TV

WDEF.TV, WRCB - TV , WTVC

WBBM -TV, WBKB, WCIU , WFLO, WGN- TV, WMAQ -TV
WCPO - TV , WKRC- TV , WLWT, WKYC

WEWS, WJW - TV , WKYC.TV

WIS- TV, WNOK - TV , WOLO - TV

WRBL.TV , WTVM

WBNS- TV , WLWC, WTVN - TV

KRLD- TV , KTVT, WBAP.TV , WFAA TV

WHIO -TV , WKEF, WLWD

KBTV , KWGN - TV (formerly KCTO) KL2- TV, KONTV
KRNT.TV, WHO -TV, WOI-TV

CKLW - TV, WJBK-TV,WKBO,WWLTY, WXYZ - TV

Market Rond

Albany.Schenectady TIPY, N.Y. 37

Albuquerque, N.M.
100

Altoono, Po. ( ... Johnprown-Altoone)

Asheville, N.C.(... Gruonville-Spatenburg-Ashoville)
Allonto , Go. 19

Augusto, Ge. 96

Baltimore, Md . 11

Baton Rouge , Le.

Boy City , Mich . (... Saginow - Bey City Flint) ,
Biophenlon, N.

Birmingham , Al..

Boston, Moss . S

Builolo , N.Y. 22

Cope Girardeau, Mo. -Paducah , Kyo -Horloburo, III . 87

Ceder Ropids.Wotorloo, lova
24

Chempaign Docatur. Spilngliold , ill . 73

Charleston -Huntington , W. Vo. 45

Charlotte, N.C. 29

Chattanoogo , Tonn .

Chicago, Ill. 3

Cincinnati, O. 16

Cleveland , O. 0

Columbio, S.C. 83

Columbus, Go

Columbus, O. 30

Dalles.Fi. Worth , Tox. 15

Dovenport, lowe ( 1 .. Quod City )
Dayton, O. 20

Daytona Beoch, Flo. (smeOrlando-Deyrone Booch )

Docatur, ill. (se Champelan-Docetur Springfield)
Denver, Colo. 40

Des Moines, lowo
76

Detroit, Mich .

Durham , N.C. (s. Relolgt Durham )

Elkhart, ind . (san South Band-Elkhart)

Evansville, Ind.

Flins, Mich.(10. SoginawBoy City Flint)

Fort Wayne, Ind .
99

Fort Worth , Tox. (s.. Dallas - Fort Worth )
Frosno, Col.

Grand Rapids-Kolom azoo, Mich.
38

Green Bay, Wisc.
64

Croonsboro-Winston Solom -High Point, N.C.

.Greenville - Spartanburg, S.C..Asheville , N.C.

Greenville- Washington Now Born , N.C.

Hampton, Ve. (soe Norfolk -Portsmouth,Nowport Nour Hompton )

Horrisburg -LancasterLebonon York , Pe.

Harrisburg, III. ( Cop : GiredomePoduce -Hoon
Hortford.Now Hovon , Conn . 13

Hostings, Neb. (... Lincoln Herlingo-Kvarnoy )

High Point, N.C. (see Greensboro -Winston Salon High Polni)

Holyoko, Moss. ( ... Springfield-Holyoke)
Houston , Tox. 25

Huntington, W. Vo. (... Charleston Huntington )
Indianapolis, Ind . 10

Jockson, Miss.
79

Jocksonvillo, Flo . 72

Jobnstown-Altoona, Po.

Kelomoroo, Mich. ( ... Grond Rapido-Kolomaroo )

Kansas City, Mo. 24

Kearney, Nob. ( * •• Lincoln -Hostingo -Koomool

Knoxville, Tenn . 80

Lancaster, Po. ( ... HanisburgoLencontor-Lobenom Yorke)
Lansing, Mich .

Lobonon,Po.(s.. Harrisburg-Lencostor Lobenem York )
Lincoln -Hosting --Kourney, Nob.

93

Linl. Rock , Ark .
71

Los Angeles, Col.
2

WEHT, WFIE - TV , WTVW

WANE.TV , WK JO - TV , WPTA

KAIL, KFRE.TV, KJEO , KMJ- TV

WK ZÓ- TV , WOOD- TV, WZ ZM - TV

WBAY- TV, WFRV - TY, WLUK-TV

WFMY.TV, WGHP.TV, WSJS-TV

WFBC-TV, WISE- TV, WLOS-TV, WSPA.TV

WITN -TV, WNBE.TV , WNCT.TV

WGAL - TV , WMP - TV , WLYH - TV , WSBA-TV, WTPA

WHCT, WTIC-TV, WHNB-TV, WNHC TV

KHOU -TV, KPRC TV, KTRK.TV

WF BM - TV , WISH - TV , WLWI, WTTV

WITV, WLBT

WFGA.TV , WJXT

WARD.TV, WF BG - TV , WJAC.TV

KCMO -TV , KMBC -TV , WDAF - TV

WATE.TV, WBIR-TV, WTVK

WIL X - TV , WJIM - TV

KHAS- TV , KHOL- TV , KOL N -TV

KARK.TV, KATV, KTHV

KABC-TV,KCOP, KNJ-TV, KMEX - TV , KNSC , KNXT

KPOL TV, KTLA, KTTV

( DO NOT RETURN THIS LISTING TO THE COMMISSION )
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Page 2 of Attachment to PCC Form 325

Market Rank Morkor Area Commorclal TV Station ,

WAVE.TV, WHAS-TV , WLKY TV

WISC - TV , WKOW - TV , WMTV

WMUR.TV

WHBQ - TV , WMCT, WREC - TV

WCKT, WLBW.TV , WTVJ

WISN -TV , WITI-TV, WTMJ-TV , WUHF

KMSP.TV , KSTP.TV, WCCO - TV , WTCN.TV

WALA.TV, WEAR.TV, WKRG.TV

WLAC - TV , WSIX - TV , WSH - TV

WOSU - TV, WVUE , WWL.TV

WABC-TV, WCBS TV, WNBC - TV , WN EW - TV , WNJU.TV ,

WOR-TV, WPIX, WNYC.TV

WAVY.TV, WTAR-TV, WVEC- TV , WYAH TV

KOCO - TV, KWTV, WKY- TV

KETV, KMTV, WOW -TV

WDBO -TV, WESH -TV, WFTV

4

WEEK.TV , WIRL - TV , WMBD - TV

KYW.TV, WCAU - TV, WFIL-TV, WIBF -TV, WKBS, WPHL TV

KOOL.TV, KPHO - TV , KTAR - TV , KTVK

KDKA- TV , WIIC -TV , WTAE

KATU, KGW.TV , KOIN - TV , KPTV

WCSH.TV, WGAN - TV, WMTW - TV

WJAR - TV, WPRO - TV , WTEV

Louisville, Ky.
Madison , Wis .

Manchester, N.H.

Memphis , Tenn .

Miami, Fle .

Milwaukee , Wis.

Minneapolis- St. Paul, Minn .

Mobile , Alo Ponsocola, Flo 75

Moline, lil . ( s•• Quad City)

Monterey, Col. ( *•• Salines.Montoroy-Santo Crue)
Neshville, Tonne

Now Bern , N.C. (... GauchvilloWashington New Bom )

Now Haven, Conn .. ( .. Hartford -New Haven )

Now Orleans, Le.

Nowport Nows, Va. (... Norfolk -Portsmouth - Nowport Nowo-Hampton)

New Yerk, N.Y.
1

Norfolk - Portsmouth Newport Nows-Hampton , Ve. 55

Ogden , Urch (se Salı Lake City -Ogden - Provo )

Oklahoma City, Okla . 51

Omaha, Nob . 60

Orlando- Deytena Beach , Fla. 67

Pelucch , Ky. (so . Cop Girardeau-Paducahr-Herrisburg)

Pensacola , Fia . (s. Mobile Pansocola)

Poorie, ill . 98

Philedelphia, Po.

Phoenix , Ariz .
62

Pinsburgh , Po . 9

Poland Spring, Mo. (so. Portland -Poland Spring )

Portland , Ore. 36

Portland Poland Spring , Mo. 59

Providenca, R.1 .
Portsmouth, V (sco Norfolk -Portsmouth-NowportNowo-Hampton)

Prove, Utah (see Salt Lake City Ogden -Provo )

Quod City (Devonport, lower Rock Island-Moline, III . ) 66

Releigh -Durham , N.C. 50

Richmond, Vo . 65

Roanoke, Vos 61

Rochester, N.Y. 68

Rockford , Ill . 94

Rock Island, Hl. (10. Quod City )

Secremonto - Stockton , Col.
27

Saginaw -Bay City Flint, Mich . 46

St. Louis , Mo. 12

St , Paul , Minn . (see Minneapolis- St . Paul)

St. Petersburg, Fla. (10. Tompe St. Petersburg)
Salines-Monterey Senta Cruz, Col. 52

Salt Lake City -Ogdor Provo, Utah
63

San Antonio , Tex . 57

San Diego, Cal. 54

Sen Frencisco, Cal. 7

Santa Cruz, Col. (s. Solinos Monterey Santa Cruz)

Schenectedy, N.Y. (see Albany Schenectedy- Troy)

Screnton , Pe. (s. Wilker-Borre Seronton )

Seattle - Tacoma, Wosh .
21

Shreveport , La. 69

Sioux Falls, S.D. .90

Seuth Bond- Elkhart, Ind. 97

Spar ienburg , S.C. (see Greenvillo- Sportonburg-Asheville )

Spokane, Wash . 77

Springfield , III. (se Champaign-Decatur Springfiold)
Sprit Geld-Holyoke, Mess. 78

Steubenville, 0. (s.. Wheeling-Sloubenviii.)
Stockton , Col. (se Sacramento - Stockton)

Syracuse , N.Y. 35

Tacoma, Wash. (se . Soonlo -Tacomo)

Tampo - St. Petersburg , Flo.
32

Talede , o. 26

Troy, N.Y. ( 3.9 • Albeny-SchenectadyoTroy )

Tulsa, Okla . 58

Washington , D.C. 10

WHBF-TV, WOĆ- TV , WQAD - TV

WRAL-TV, WTVD

WRVA -TV , WTVR, WXEX TV

WDB J- TV, WLVA- TV, WSL S- TV

WHEC-TV, WOKR , WROC - TV

WCEE-TV, WREX-TV, WTVO

KCRA-TV, KOVR, KXTV

WJRT- TV, WKNX- TV, WNEM - TV

KMOX.TV , KPLR- TV, KSD - TV , KTVI

KNTV (San Jose), KSBW - TV

KCPX-TV, KSL-TV, KUTV

KENS-TV , KONO -TV, KWEX.TV, WOAI-TV

KFMB, KOGO - TV , KAAR, XETV, XEWT-TV

KGO - TV , KPIX, KRON - TV , KTVU

KING -TV, KIRO - TV , KOMO - TV , KTNT:TV, KTVW
KSLA-TV, KTAL.TV , KTBS.TV

KELO -TV, KSOO - TV

WNDU - TV , WSBT-TV, WSJV

KHQ- TV , KREM -TV, KXLY.TV

WHYN.TV , WWLP

WHEN -TV , WNYS- TV , WSYR - TV

WFLA - TV , WLCY- TV , WSUN - TV , WTVT

WSPD - TV , WTOL.TV

KOTV, KTUL.TV, KVOO - TV

WMAL.TV, WOOK.TV, WRC- TV , WTOP-TV, WTTG,

WDCA.TV

Washington , N.C. ( s . Greenville -Washington Now Born )

Waterloo , lowa (seaCedar Rapids.Wotorloo )
West Palm Beach , Fle. 85

Wheeling Staubenville, O. 31

Wichita, Kon . 56

Wilkes-Barre-Scranton, Pe. 70

Vinston- Salem , N.C. ( see Greensboro -Winston Solem High Point)

York , Pe. ( s . Harrisburg-Lonc astorLobonorr York )

Youngstown, O.
95

WEAT.TV, WPTV

WSTV.TV , WTRF.TV

KAKE - TV, KARD - TV , KTVH

WBRE-TV, WDAU -TV, WNEP-TV

FM TV , WK BN - TV , WYTV
GPO 912-960
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APPENDIX C

Part 74 , subpart K, is amended as follows :

1. In section 74.1101, paragraph ( i ) is amended and paragraphs (j ) , ( k) ,

( 1 ) , ( m ) , ( n ) , and ( 0 ) are added as follows:

$ 74.1101 Definitions.

( i ) Distant signal. The term “ distant signal” means the signal of a tele

vision broadcast station which is extended or received beyond the predicted

grade B contour of that station .

( j ) Major television market. The term " major television market" means

a television market listed in $ 74.1107 ( a ) of this chapter.

( k ) Designated community in a major television market. The term " desig

nated community in a major television market" means a community named

in the list of major television markets in § 74.1107 ( a ) of this chapter.

( 1 ) Smaller television market. The term " smaller television market"

means a television market which is not listed in $ 74.1107 ( a ) of this chapter.

( m ) Specified zone of television broadcast stations. The term " specified

zone of a television broadcast station" means the area extending 35 -air miles

from the main post office in the community or communities to which that

station is assigned by the Table of Assignments contained in $ 73.606 of this

chapter.

( n ) Full network station. The term “full network station " means a tele

vision broadcast station which is owned by a national television network or

which has a primary affiliation contract with a single such network and no

secondary affiliation with any other network .

( 0 ) Partial network station. The term " partial network station " means a

television broadcast station which is affiliated with more than one national

television network or which has a secondary affiliation contract with a single

such network .

2. In section 74.1103, new subparagraphs ( b ) ( 5 ) and ( d ) ( 4 ) are added to read

as follows :

$ 74.1103 Requirement relating to distribution of television signals by com

munity antenna television systems.

( 0 ) Exceptions. * * *

( 5 ) No system shall carry the signal of any station if the carriage of such

signal would be inconsistent with $ 74.1107 ( c ) of this chapter.

( d ) Manner of carriage. * *

( 4 ) The signal shall be carried in full , without deletion or alteration of

any portion except as required by paragraph ( f ) of this section .

* * *

3. Section 74.1107 is revised to read as follows :

$ 74.1107 Requirements applicable to carriage of television broadcast sig.

nals in specified zones and in areas outside of specified zones.

( a ) The major television markets and their designated communities are :

( 1 ) New York , N.Y.

( 2 ) Los Angeles, Calif.

( 3 ) Chicago, Ill.

( 4 ) Philadelphia, Pa.

( 5 ) Boston, Mass.

( 6 ) Detroit, Mich .

( 7 ) San Francisco, Calif .

( 8 ) Cleveland, Ohio

( 9 ) Washington, D.C.

( 10 ) Pittsburgh , Pa.

( 11 ) Baltimore, Md.

( 12 ) St. Louis, Mo.

( 13) Hartford , New Haven , Conn .

( 14 ) Providence, R.I. ; New Bedford, Mass.

15 F.O.O. 2d
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( 15 ) Dallas, Fort Worth, Tex.

( 16 ) Cincinnati , Ohio

( 17 ) Minneapolis, St. Paul, Minn .

( 18 ) Indianapolis, Ind .

( 19 ) Atlanta , Ga.

(20 ) Miami, Fla.

( 21 ) Buffalo , N.Y.

( 22 ) Seattle, Tacoma, Wash .

( 23 ) Kansas City, Mo.

( 24 ) Milwaukee, Wis.

( 25 ) Sacramento, Stockton, Calif.

( 26 ) Houston, Galveston , Tex.

( 27 ) Dayton, Ohio

( 28 ) Columbus, Ohio

( 29 ) Johnstown, Altoona, Pa .

(30 ) Harrisburg , Lancaster , Lebanon , York, Pa.

( 31 ) Tampa, St. Petersburg, Fla .

( 32 ) Memphis, Tenn.

( 33 ) Charlotte, N.C.

( 34 ) Syracuse, N.Y.

( 35 ) Toledo, Ohio

( 36 ) Portland, Oreg.

(37 ) Wheeling, W. Va.; Steubenville, Ohio

( 38 ) Grand Rapids, Kalamazoo, Mich .

( 39 ) Denver, Colo.

( 40 ) Birmingham, Ala.

( 41 ) Nashville, Tenn.

( 42 ) Albany, Schenectady, Troy, N.Y.

(43 ) New Orleans, La .

(44 ) Greenville, Spartanburg, S.C.; Asheville, N.C.

( 45 ) Greensboro, Winston - Salem , High Point, N.C.

( 46 ) Flint, Saginaw, Bay City, Mich.

( 47 ) Louisville, Ky.

( 48 ) Charleston , Huntington, W. Va.

(49 ) Lansing, Mich.

( 50 ) San Diego, Calil.

( 51 ) Oklahoma City, Okla.

( 52 ) Raleigh, Durham, N.C.

(53 ) Norfolk, Portsmouth , Newport News, Hampton, Va.

( 54 ) Manchester, N.H.

( 55 ) Omaha, Nebr.

( 56 ) Wichita , Hutchinson, Kans.

( 57 ) San Antonio , Tex .

(58 ) Tulsa, Okla .

( 59 ) Salt Lake City, Ogden, Provo, Utah

( 60 ) Salinas, Monterey, Calif.

( 61 ) Phoenix , Ariz.

( 62 ) Davenport, Iowa ; Rock Island, Moline, Ill.

(63 ) Portland , Poland Spring, Maine

(64 ) Rochester, N.Y.

(65 ) Orlando, Daytona Beach , Fla.

( 66 ) Richmond, Petersburg, Va.

( 67 ) Roanoke, Lynchburg, Va.

( 68 ) Shreveport, La.; Texarkana , Tex.

( 69 ) Wilkes-Barre, Scranton, Pa.

(70 ) Green Bay , Wis.

( 71 ) Little Rock , Ark .

( 72 ) Champaign, Decatur, Springfield , Ill .

( 73 ) Mobile, Ala.; Pensacola , Fla .

( 74 ) Cedar Rapids, Waterloo, Iowa

( 75 ) Jacksonville, Fla .

( 76 ) Spokane, Wash.

( 77 ) Knoxville, Tenn .

15 F.C.C. 20
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( 78 ) Des Moines, Fort Dodge, Iowa

( 79 ) Jackson, Miss.

(80 ) Cape Girardeau,Mo.; Paducah, Ky.; Harrisburg, Ill .

(81 ) Columbus, Ga.

( 82 ) Youngstown, Ohio

( 83 ) Columbia , S.C.

( 84 ) Baton Rouge, La.

( 85 ) Springfield, Holyoke, Mass.

( 86 ) Greenville, Washington, New Bern, N.C.

( 87 ) Binghamton, NÀY.

( 88 ) Madison , Wis.

( 89 ) Lincoln, Hastings, Kearney, Nebr.

( 90 ) Fresno, Calif.

( 91 ) Chattanooga , Tenn.

( 92 ) Evansville, Ind.

( 93 ) Sioux Falls, S. Dak .

( 94 ) South Bend, Elkhart, Ind.

( 95 ) West Palm Beach, Fla.

( 96) Fort Wayne, Ind.

( 97 ) Rockford , Ill .

( 98) Peoria , Ill.

( 99 ) Augusta , Ga .

( 100 ) Terre Haute, Ind .

( 0 ) Carriage of distant signals in major television markets.- No CATV

system operating in a community located in whole or in part, within the

specified zone of a television broadcast station assigned to a designated

community in a major television market shall extend the signal of a com

mercial television broadcast station beyond the predicted grade B contour

of the station, unless such station has expressly authorized the system to

retransmit the program or programs on the signal to be extended : Provided,

however, That the system may carry the signal of any noncommercial edu

cational station , in the absence of timely objection filed pursuant to section

74.1109 of this chapter by any local educational stationor by any local or

State educational television agencies : Provided , further, That priority of

carriage is afforded to the signals of educational stations located in the

same State or closest to the system .

( c ) Carriage of signals from a major television market in another major

market. - NO CATV system operating in a community located wholly within

the specified zone of a television broadcast station assigned to a designated

community in a major television market shall carry the signal of a com

mercial television broadcast station assigned to a designated community in

another major television market, unless the community of the CATV system

is also located wholly within the specified zone of the station in the other

major market or unless the system has the express authorization of the

originating station to retransmit the program or programs on the signal to

be extended : Provided , however, That the system may carry the signal of

any noncommercial educational station assigned to such other major market,

in the absence of timely objection filed pursuant to section 74.1109 of this

chapter by any local market educational station or by any local or State

educational television agencies.

( d ) Carriage of distant signals in smaller television markets.- ( 1 ) No

CATV system operating in a community located in whole or in part, within

the specified zone of a television broadcast station assigned to a smaller

television market shall extend the signal of a television broadcast station

beyond the predicted grade B contour of such station , except as authorized

in subparagraphs ( 2 ) , ( 3 ) , and (4) of this paragraph : Prorided, however,

That such a system may carry additional distant signals if the system has

the express authorization of the originating station to retransmit the pro

gram or programs on any additional signals to be extended .

(2 ) The system may carry such distant signals as may be necessary to

furnish to its subscribers the signals of a full network station of each of

the national television networks counting any full network stations carried

on the system pursuant to section 74.1103 ( a ) of this chapter, provided that

15 F.C.C. 2d
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the distant signals are obtained from the closest full network station in the

region or in the State of the system and do not include more than one full

network station of the same network .

( 3 ) The system may carry the distant signal of one independent station

obtained from the nearest community with an operating independent station

or stations. In the event that such community has more than one operating

independent station , the system shall select the signal of whichever inde

pendent station it chooses to carry. The system may also carry the distant sig.

nal of any independent station that may subsequentlycommence operation at

a location closer to the community of the system.

( 4 ) The system may carry the signal of any noncommercial educational
television station, in the absence of timely objection filed pursuant to section

74.1109 of this chapter by any local educational station or by any local or

State educational television agencies, provided that priority of carriage is

afforded to the signals of educational stations located in the same State or

closest to the system.

( e ) Carriage of distant signals in areas outside any specified zone.

( 1 ) No CATV system operating outside the specified zones of all television

broadcast stations shall extend the signal of any television broadcast station

beyond the station's predicted grade B contour unless the system is carrying

the signals of all television broadcast stations in the same class that are

operating in communities located closer to the system. The classes of tele

vision broadcast stations to which this subparagraph is applicable are the

following :

( i) Stations that are full network stations of the same network.

( ii ) Stations that are partial network stations of the same network or

networks.

( iii ) Independent stations.

( iv ) Noncommercial educational stations.

( 2 ) The Commission may waive the provisions of subparagraph ( 1 ) of

this paragraph for good cause shown in a petition filed pursuant to section

74.1109 of this chapter, such as a showing that ( i ) the community of the

more distant station is located in the same State or ( ii ) the system's sub

scribers have a greater community of interest with the region served by the
more distant station.

( f ) Applicability of this section . — The provisions of this section do not

apply to any signals which a CATV was supplying to subscribers in its

community on December 20, 1968 ( or pursuant to prior Commission authori

zation , whenever given ), or to carriage of the same signals by any other

CATV system that subsequently commences operation in the same commu

nity, unless it is proposed to extend lines into another community . Where a

CATV system is limited by order of the Commission to carrying signals

governed by this section only in particular geographic areas of a community,

the provisions of this section shall apply to carriage of such signals by any

CATV system in all other areas of that community.

4. In section 74.1109, a new note is added as follows :

$ 74.1109 Procedures applicable to petitions for waiver of the rules, addi

tional, or different requirements and rulings on complaints or disputes.

NOTE. — It is not contemplated that the provisions of section 74.1107 ( b ) , ( c ) ,

and ( d ) of this chapter, relating to carriage of television broadcast signals

in specified zones, will be waived .

DISSENTING STATEMENT OF COMMISSIONER ROBERT T. BARTLEY

I dissent.

The Notice of Proposed Rulemakingand Notice of Inquiry adopted

this day by the Commission majority is a complex document divided
into five parts:

I. Nature and scope of proceeding.

II . Background.

15 F.C.C. 2d
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III. Proposed CATV rules on required program origination, advertising,

equal time, sponsor identification, fairness doctrine, ownership, common

carrier leasing of channels, reporting requirements, and technical standards.

IV. Proposed rules on CATV importation of signals in a 35 -mile zone of

TV stations and retransmission permission of stations in the top 100 markets,

plus Interim Procedures.

V. General areas of inquiry on CATV's role in the national communi

cations structure.

The Interim Procedures of part IV are crucial because they im

mediately apply new rules which will obtain during the pendencyof

this proceeding. I believe that such application now of the new “ in

terim " rules is fatally defective because the rules are substantive and

are applied without rulemaking as required by the Administrative

Procedure Act. The Commission majority makes no showing, as re

quired by section 4 of the APA, that the situation [ is one) in which

the agency for good cause finds ( and incorporates the finding and a

brief statement of the reasons therefor in rules issued ) that notice and

public procedure thereon are impracticable, unnecessary , or contrary

to the public interest."

It appears to me that the interim procedures will either compound

the administrative quagmire the Commission got itself into with the

Second Report and Order or they will completely stifle further de

velopmentof CATV . I am satisfied that the latter is a distinct possi

bility since only the most daring will be willing to gamble additionally

on the outcomeof the proposals in partIII without some prospect of

grandfathering protection which the Notice explicitly precludes.

The basic new rule is a revision of section 74.1107 and provides,

among other things, that no CATV system within a 35 -mile zone of a

TV station can carry distant signals unless ( a) in the top 100 markets,

it has retransmission permission of the TV station, and (b ) in markets

below the top 100, it uses the nearest distant signals necessary to fill its

complement of three networks, one independent and one educational

station ( no retransmission permission is required ).

I disagree with the newrule which imposes on CATVs the concept

in section 325 ( a) of the Communications Act of requiring express

authority from the originating station to retransmit its programing

which Congress has,todate, refused to impose. The requirement has

the effect of copyright clearance. The Supreme Court ruled in the

Fortnightly case that carriageof a television station's programingis

not a performance under the Copyright Act and CATVs are not sub

ject to the act .Thus, CATVs do not now need tosecure copyright clear

ance fromTV stations, asthey may be required to, in effect, under the

interim rule here put into force.

The Interim Procedures, are, I believe, contrary to the public in

terest because they deny to the people of the United States a communi

cations service for which they have shown a demand in the market

place.

I have long urged the Commission to hold public hearings on

CATV to determine what role itcan best play in communications serv

ice to the public and, upon such determination, issue notices of pro

posed rulemaking to implement the conclusions. I believe that the

adopted proceeding putsthe cart before the horse in proposing rules

15 F.C.C. 20
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without first determining what CATV's overall role is to be and in

prejudging the role by proposals which are presently unsupported.

STATEMENT OF COMMISSIONERS KENNETH A. Cox AND ROBERT E. LEE

CONCURRING IN PART AND DISSENTING IN PART

We agree with the main thrust of the action taken here. Some change

in our approach to CATV matters is clearly necessary in order to

permit the orderly integration of cable service into our basic over-the

air television service without undue disruption of the latter. We agree

that the shift in emphasis involved in the retransmission concept is a

sound one.

However, we believe that the reduction in the area to be preserved
against unfair competition is too extreme. The radius of the grade A

coverage of a full powered VHF station is commonly 60 miles or

more. Cutting back from the grade A standard of the Second Report

and Order to the proposed zone with a radius of 35 miles reduces the

area of concern by almost exactly two-thirds. While in many markets

the bulk of the audience may be within this smaller zone, in other

cases a significant percentage of the market's net weekly circulation

will be outside thatarea. Wewould have preferred to use the predicted

grade A contour, or something approximating it, to the 35 -mile stand
ard here proposed .

Furthermore, while we think this proposal deals with the problems

of the smaller markets more realistically than did the Second Report

andOrder, we are not satisfied that it adequately protects small market

stations from harmful fragmentation oftheir audiences.

Although there are other matters of detail about which we have

some question, we believe that the proposal in its entirety is generally

sound and represents a most constructive step forward.

15 F.C.C. 2d
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FCC 68-1204

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of :

AMENDMENT OF PARTS 21 , 74 , AND 91 To Adopt | Docket No. 15971

RULES AND REGULATIONS RELATING TO THE (RM Nos. 636 , 672,

DISTRIBUTION OF TELEVISION BROADCAST SIG- 742, 755 , and 766 )

NALS BY COMMUNITY ANTENNA TELEVISION

SYSTEMS, AND RELATED MATTERS

ORDER

( Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER BARTLEY ABSTAINING FROM VOT

ING ; COMMISSION ER JOHNSON CONCURRING IN THE RESULT.

1. In its Second Report and Order (2 FCC 2d 725, 789) , the Com

mission did not terminate the proceedings in docket No. 15971 , but

rather reserved jurisdiction to amend the rules there adopted or to

adopt additional rules in light of the comments filed on part II of

docket No. 15971 and/or such further proceedings as the Commission

might order. In view of the matters set forth in the Notice ofProposed

Rulemaking and Notice of Inquiry in docket No. 18397 (FCC 68–

1176), we think that the unresolved questions in docket No. 15971

would be more appropriately considered in the newly instituted

proceeding

2. Accordingly, It is ordered, That the proceedings in docket No.
15971 Are terminated .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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FOC 68-1174

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

AMENDMENT OF PART 73 OF THE COMMISSION'S

RULES AND REGULATIONS (RADIO BROADCAST

SERVICES) To PROVIDE FOR SUBSCRIPTION

TELEVISION SERVICE

Docket No. 11279

FOURTH REPORT AND ORDER

(Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER BARTLEY DISSENTING AND ISSUING

A STATEMENT; COMMISSIONER WADSWORTH CONCURRING AND ISSU

ING A STATEMENT; COMMISSIONER JOHNSON CONCURRING IN THE

RESULT ; COMMISSIONER H. Rex LEE NOT PARTICIPATING .

INTRODUCTION

1. The Commission has the following before it for consideration :

( a ) Further Notice of Proposed Rulemaking and Notice of Inquiry re

leased in this proceeding on March 24 , 1966 ,' and comments, reply comments,

and technical submissions filed in response thereto .

( 0 ) Proposed Fourth Report and Order in this proceeding submitted to

the Commission on July 3, 1967, by its Subscription Television Committee.*

( c ) Transcript of oral argument, addressed to the proposed Fourth Report

and Order, held before the Commission en banc on October 2, and 3, 1967.

( d) Written comments submitted in conjunction with the oral argument.

( e ) Record of hearings on subscription television held on October 9, 10,

11, 12, 13 , and 16, 1967, before the Subcommittee on Communications and

Power of the Committee on Interstate and Foreign Commerce of the House

of Representatives, 90th Congress, First Session , on H.R. 12435, a bill

to amend the Communications Act of 1934 so as to prohibit the granting of

authority to broadcast pay television programs ( serial No. 90-15 ).

2. To set the foregoing material in perspective, the course of events

from the commencementof this proceeding to the present is sketched

in the next few paragraphs.

3. In 1955 the Commission adopted a Notice of Proposed Rulemak

ing 3 inviting comments to help it decide whether it would be in the

public interest to adopt rules authorizing television broadcast stations

to transmit programs paid for on a subscription basis. A Notice of

Further Proceedings,* releasedin1957, announced that although the

comments responding tothe 1955 Notice hadbeen useful, they did not

provide a fully adequate basis for arriving at final decisions on themat

ter, and that trial demonstrations would be necessary to aid in arriving

131 F.R. 5136, 7 Pike & Fischer, R.R. 20 1501 ( 1966 ) .

210 Pike & Fischer, R.R. 2d 1617 ( 1967 ) .

: 20 F.R. 988 ( 1955 ) .

* 22 F.R. 3758 ( 1957) .

15 F.C.C. 2d
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at conclusions thereon. Later in 1957, a First Reports announced the

conditions under which applications for trial operations would be ac

cepted. In 1958, a Second Report gave notice that any such applica

tions filed would not be processed until after the adjournment of the

85th Congress because of the interest and activity of that Congress with

regard to subscription television (hereinafter called STV ) , thedelay

being for the purpose of affording the Congress an opportunity to
consider public policy questions which the subject raised. A Third

Report, issued in 1959, made some amendments to the First Report,

otherwise readopted and affirmed it , and stated that the Commission

was ready to give consideration to applications for trial operations.

4. Three applications for trial authorizations were filed . One was

denied, one was granted but operation never commenced and the au

thorization was later relinquished, and the third was granted and oper

ation began in the summer of 1962 over UHF station WHCT, Hart

ford , Conn. The last -mentioned grant was affirmed by the U.S. Court

of Appeals. The Hartford trial uses Phonevision equipment of which

Zenith Radio Corp. is the manufacturer and the patent holder. Teco,

Inc., is the patent licensee of Zenith .

5. In 1965 Zenith and Teco jointly filed a petition for further rule

making to authorize nationwide STV on a permanent basis. The

petition was based on data derived from the Hartford trial . The first

part of the Further Notice of Proposed Rulemaking and Notice of In

quiry ( hereinafter called Further Notice) mentioned in paragraph

i ( a ) above is responsive to the Zenith-Teco petition. It contains a dis

cussion of over -the -air STV 10 and invites comments on proposed

rules for such a service. In the second part, the Commission , on its

own motion, instituted an inquiry into what the appropriate Federal

role, if any, should be with respect to the establishment and manner

of operation of wire or cable STV. This type ofSTV was previously

outside the scope of this proceeding, and wasmadea matter of inquiry

because of the change of conditions since 1955 when the proceeding

began.

6. In 1967, the Subscription Television Committee of the Commis

sion , havingcarefully studied the Further Notice, comments and sub

missions filed in response thereto, and othermaterial in the record , sub

mitted for Commission consideration a proposed Fourth Report and

Order (par. 1 ( b ) supra ) which, if adopted by the Commission, would

establish an over-the-air subscription television service and rules gov

erning that service.11

5 23 FCC 532, 16 Pike & Fischer, R.R. 1509 ( 1957 ) .

€ 16 Pike & Fischer, R.R. 1539 ( 1958 ).

7 26 FCC 265, 16 Pike & Fischer , R.R. 154a ( 1959 ) .

* 30 FCC301,20 Pike & Fischer, R.R. 754( 1961). The original authorization was for a

period of 3 years . In 1965, and again in 1968, it was extended for a period of 3 years or

(if it occurs sooner ) until such time as the Commission terminates the present proceeding

andentersanorder withrespect to the authorization .

• Connecticut Committee Against Pay TV v. FCC, 301 F. 2d 835 (C.A.D.C., 1958 ) , 23 Pike
& Fischer, R. R. 2001, cert, denied , 371 U.S. 816.

19 In over- the-air subscription television , usually both the audio and video signals are

transmitted over the air in " scrambled " form by television stations and may be viewed

intelligibly only by those having " unscrambling" devices attached to their sets. Some sys

tems scramble only the video andnot the audio.

11 The Subscription Television Committee consists of three Commissioners, two of whom

recommended that the Commission adopt the Fourth Report andOrder, and the third of

whomagreed that it should be presented for Commission consideration but stated that this

did not imply that he endorsed adoption of it.
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7. Acting inthe belief that study and resolution of this important

matter would be aided by oral argument directed at the proposed

Fourth Report and Order, the Commission released that document

to the public and announced thatit was planning to hold the argument

at a date to be specified later. It also stated that interested parties

could submit written comments or outlines of their arguments.12

8. Written submissions were duly filed ( par. 1 (d ), supra ) and oral

argument before the Commission en banc washeld (par. 1 (c ) , supra ).

About a week after the oral presentations, the Communications and

Power Subcommittee of the House of Representatives held hearings

on subscription television . (Both the hearings and the printed record

thereof ( par. 1 ( e ), supra ) are hereinafter referred to as congressional

hearings.) TheChairman of the Commission testified at those hearings,

the proposed Fourth Report and Order was inserted in the record , and

many participating parties directed testimony at that document. In

concluding his prepared statement which traced the history of the

Commission's subscription television proceeding from its inception to

the date of the congressional hearings, the Chairman indicated that

because the matter was pending beforethe Commission he was not in

a position to express the Commission's conclusions on the substantive

issues involved.He further said that in arriving at decisions in the

instant proceeding the Commission would not only consider the views

appearing in the record herein, but would also give consideration to

those expressed at the congressional hearings.

9. After a careful study of the proposed Fourth Report and Order

andrelated material, we are today adopting that document with some

modifications based on the oral argument, the congressional hearings,

and on other developments since July 3, 1967.13 The remainder of the

present document is therefore in large part identical with the proposed

Fourth Report and Order, the reasoning of which webelieve tobe as

valid and relevant today as it was when it was originally prepared

by the Subscription Television Committee.

10. It will be recalled that the first part ofthe Further Notice con

tained proposed rules for over-the-air STV; the secondpart expanded

the proceeding to include an inquiry into wire or cable STV. We shall

first consider over -the-air STVand then turn to the inquiry.

Over -the- Air Subscription Television

PRELIMINARY MATTERS

11. The Commission is of the opinion that it is in the public interest

to authorize over -the-air STV on a nationwide basisto the extent

described in the following discussion and crystallized in the rules

adopted today ( app. D) .

Jurisdiction

12. The Notice of Further Proceedings announced the Commission's

conclusion that it has statutory authority to authorize over -the- air

1 32 F.R. 10606, 10 Pike & Fischer, R.R. 2d 1617 ( 1967 ) .
18 Many of theviews expressed atthe oral argument and the congressional hearings had

previously been presented and considered in this proceeding. They are given nofurther
discussion herein. Themodifications are based on new material ordevelopments .
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STV operations. The First Report affirmed that conclusion and pre

sented in detail (in pars. 20-40 ) the reasons underlying it . TheThird

Report readopted and affirmed those paragraphs of the First Report.

In the Further Notice (par. 19 ) we adverted to our views expressed in

the First Reportand also observed that the circuit court, in affirming

our grant of the Hartford authorization , supported our jurisdictional

conclusion . The record of the congressionalhearings contains a letter

from the Chairman of the Commission to the chairman of the sub

committee which details the views of the Commission concerning the

import of that court decision.14 It is attached as appendix E hereto.

Some parties opposing STV raise the jurisdictional issue once more

in their most recent comments. Since the arguments raised have been

given thoroughconsideration in the preparation of theFirst Report

and appendix E, and since we are still of the opinion that statutory

authority exists for the action which we take, it would serve no useful
purpose to evaluate them.

Congressional guidance

13. Various opponents of STV urge that the Commission should not

act in this area without congressional guidance. In support thereof,

many arguments are presented, some of which are : ( 1 ) STV is a basic

modification of the American system of broadcasting — a modification

which should originate with Congress and not the Commission ; (2) the

jurisdiction of the Commission to act is questionable, so guidance

should be sought from Congress; ( 3 ) the Commerce Committees of

both Housesof Congress have expressed their views either questioning

the jurisdiction of the Commission to license STV operations or stat

ing that such operations should not be authorized by the Commission

without specific authorization by law ,15 and that congressional inaction
therefore cannot be construed as meaning that the Congress approves

of the Commission's establishing an over -the-air STV service; (4 ) if

STV is established, its rates should be regulated to protect the public,

but , if it is broadcasting as the Commission has found , there is no

authority in the act to regulate rates thereof and the Commission

should go to Congress for guidance.

14. The question of seeking congressional guidance was raised in

pleadings considered prior to issuance of the Further Notice. In that

document, after having expressed our belief that we possess adequate

statutory authority to authorize STV on a permanent basis, we said
that wecould not at that time determine whether amendments to the

act were needed to serve as guidelines for STV service. We also said

that if STV service were ultimately established we would, on the basis

of information then before us in this proceeding, decide whether

amendments were neededand, if so, what recommendations should be

made to Congress. We allowed a lengthy period for filing comments

in this complex proceeding and announced in so doing that such a

period would afford the Congress time to act with regard to STV

before the termination of this proceeding if it so desired .

14 Congressional hearings, pp. 149-151.
15 These viewsappear intheSecondReport, supra note 6 .
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15. Although the Congress had not acted on the matter by the time

that comments were filed and the Subscription Television Committee

had submitted the proposed Fourth Report and Order to the Com

mission, it held the aforementioned congressional hearings about 1 week

after the oral argument before the Commission and on November 16,

1967, the Committee on Interstate and Foreign Commerce of the House

of Representatives adopted the following resolution :

Whereas the experimental subscription television systems thus far

tested have proved to be inconclusive as to acceptability to the public

generally, and as to whether the public interest would best be served ;
and

Whereas such experimental systems have been unable to demonstrate

the ability of subscription television to offer new , different, or higher

quality viewing for potential subscribers ; and

Whereasthelong term effects of subscription television on commer

cial television and upon the established national policy with regard

to localization and public service aspects of television are unclear ; and

Whereas thedevelopment of public television may fill adequately the

need for additional viewing fare and cultural programing; and

Whereas the many complex issues and interrelationships among

radio, commercial television, public television, community antenna

television , subscription television, networks, satellites, and spectrum

allocation require additional Committee attention and comprehensive

consideration ; and

Whereas it has not been established to the satisfaction of this Com

mittee that authority to license subscription television operations comes

within the power of the Commission under the provisions of the Com
munications Act of 1934 :

Now , therefore, be it resolved, That it is the sense of the Committee

on Interstate and ForeignCommerce that the Federal Communications

Commission should refrain from further action upon its Fourth Re

port and Order for 1 year, or, until the Communications Act of 1934

is amended to authorize subscription television .

16. On September 3, 1968 , the Commission sent the following letter

to the chairman of the Commerce Committee :

Hon. HARLEY O. STAGGERS,

Chairman, Committee on Interstate and Foreign Commerce, House of Represent

atives, Washington , D.C. 20515

DEAR MR. CHAIRMAN : I am writing this letter in keeping with the desire of

the Committee on Interstate and Foreign Commerce to be kept informed of the

progress of the Commission's consideration of subscription television , and in

light of the committee's resolution of November 16, 1967, expressing the sense

of the committee that the Commission should refrain from further action in this

field for 1 year or until the Communications Act of 1934 is amended to authorize

subscription television .

As you know , the Commission , prior to the adoption of the resolution, had

heard oral argument en bane after receiving a report from its Subscription

Television Committee transmitting a proposed Fourth Report and Order and a

Second Further Notice of Proposed Rulemaking to establish a subscription tele

vision service. Subscription television has been the subject of formal Commis

sion consideration for some 13 years and , in view of that background and the

present circumstances, the Commission has found it necessary to determine its

future course of action. We believe that we cannot, consistent with our responsi

bilities to the public, continue to delay resolution of this important question.
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Indeed, further substantial delay in this matter would constitute, in effect, a

failure of the administrative process. We therefore propose to take up the matter

for consideration at an early date looking toward further Commission action

on the long -pending issues before the end of this year.

If the Commission should adopt rules authorizing subscription television , the

opportunity would remain not only for judicial review but also full congressional

review prior to the authorization of any particular subscription television service.

Fully cognizant of the many serious questions in this area, we believe that our

proposed course of action will be most conducive ot their appropriate resolution .

Sincerely yours,

( S ) Rosel H. Hyde

ROSEL H. HYDE,

Chairman .

17. On September 11 , 1968 , the Commerce Committee adopted the

following resolution :

Whereas the committee has heretofore expressed its concern over

implementation by the Federal Communications Commission of its

Fourth Report and Order dealing with the subject of pay television ;
and

Whereas those same concerns and considerations pertain today as

they did in November 1967 when stated by the committee ; and

Whereas the development of public television has been delayed be

cause the corporation provided for in legislation passed by the Congress

has beenbut recently formed and has hadno opportunity to this time to
carry out theresponsibilitiesassigned to it ; and

Whereas the pressures of legislation have made it impractical if not

impossiblefor the committee to take action on the subject of pay tele

vision during the second session of the 90th Congress;
Now, therefore, be it resolved , That ( a ) it is the sense of the com

mittee that the Federal Communications Commission should further

refrain from acting upon its Fourth Report and Order until the end of

the first session of the 91st Congress or completion of action upon

legislation if by the end of said first session legislation pertaining to

the subject of pay television and amendment of the Communications

Act of1934 to authorize same is under consideration ; and ( 6 ) it is

further the sense of this committee that to avoid further delay in con

sidering the matter hearings on the subject of subscription television

shouldbe scheduled by theend of May 1969.

18. On September 12, 1968 , the following letter was sent to the

Commission by nine members of the Commerce Committee :

Hon. ROSEL H. HYDE,

Chairman , Federal Communications Commission , Washington , D.C. 20554

DEAR MR. CHAIRMAN : The Commerce Committee resolution requesting the Com

mission to suspend any action in the area of pay TV represents the thinking of

the barest majority of those present at the Commerce Committee meeting on

September 11 , 1968.

The motion to recommit the resolution to the Communications Subcommittee

failed bya tie vote of 14–14 .The final passage did secure, finally , 16 votes for, 13

against. Quite clearly , this does not represent a mandate to the Commission , nor

should it be so construed .

The failure of the Congress during 10 years of suspended activities in this

important field to accept its responsibility to give legislative guidance is unexcus

able, and we who voted against the resolution cannot condone a policy of endless

and futile delay. In our opinion, the failure of the FCC to act promptly to decide

the 13-year-old rulemaking proceeding on subscription television would be in

consistent with your responsibilities imposed by the Administrative Procedure Act
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and contrary to the public interest in an early ruling on this important subject.

Sincerely,

( S ) John E. Moss ( S ) Fred B. Rooney

John E. Moss, M.C. FRED B. ROONEY , M.C.

( S ) Torbert H. Macdonald ( S ) Daniel J. Ronan

TORBERT H. MACDONALD , M.C. DANIEL J. RONAN, M.C.

( S ) Lionel Van Deerlin ( S ) Brock Adams

LIONEL VAN DEERLIN , M.C. BROCK ADAMS, M.C.

( S ) Richard L. Ottinger ( S ) Peter N. Kyros

RICHARD L. OTTINGER, M.C. PETER N. KYROS, M.C.

( S ) W. S. Stuckey

W. S. STUCKEY, M.C.

19. Consistent with the views expressed in the Commission's letter

of September 3, 1968, we are taking our action of today establishing a

nationwide over -the-air subscription television service and we are
making the rules governing the service effective 6 months from now to

afford an opportunity for judicial and congressional review of that

action before the granting of any application for a particular STV
service to a community.

20. At the present time, we do not believe that any amendments to

the act are necessary to serve as guidelines for the new service. In

this connection , we note that whether the Commission has statutory

authority to regulate rates for the new service a broadcast service

is open to question. Sincewe do not believe that such regulation is

necessary ( see pars. 258–260) the matter need not now be analyzed.

However, we shall carefully observe all aspects of the new service in

operation, and if amendments are indicated shall make appropriate

recommendations concerning rate regulation or other matters.

STV is broadcasting

21. In the Further Notice we concluded that STV is broadcasting

within themeaningof section 3 ( 0) of the act, and set forth in detail our

views on the subject ( pars. 22–29). As stated there, we regard intent

to provide a radioor television program service without discrimination

to as many members of the general public as can be interested in

the programs as of primary importance in our determination . We fur

ther said that intent maybe inferred from the circumstances under

which the programs are transmitted and that the number of actual or

potential viewers is not significant.

22. In our discussion we cited the Functional Music case 16 and the

Muzak case.17 Both involved the use of special equipment attached to

the receivers of subscribers in order to receive the service. ABC, urging

that STV cannot be classified as broadcasting, cites early decisions of

the Commission 18 that certain activities over broadcast stations con

stituted point-to -point communications rather than broadcasting and

argues that the interpretations in those decisions are worthy ofmore

weight than the Muzak case . Motorola questions whether Functional

Music is authority for the proposition that STV is broadcasting. We

should note that we cited Muzak, as well as Functional Music, merely

18 Functional Music, Inc. v . FCC, 274 F. 2d 543 (C.A.D.C. , 1958 ) , cert. denied, 361 U.S.
813 .

17 Muzak Corp., 8 F.C.C. 581( 1941 ),
18 Scroggin & Co. Bank, 1 F.C.C. 194 ( 1935 ) : Standard Cahill Co. , Inc., 1 F.C.C. 227

(1935 ) : Bremer Broadcasting Company, 2 F.C.C. 79 (1935 ) ; Adelaide Liủian Carrell, 7
F.C.C. 219 ( 1939 ) .
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to illustrate that payment of a charge by subscribers for aspecial type

of service is not in itself determinative of the question of intent that

the programs be received by the public.

Parties filing

23. Parties filing comments, replycomments, andtechnical descrip

tionsof STV systemsin response to the Further Notice are listed in ap

pendix A. Those opposing permanent STV are the three networks

(ABC, CBS, NBC ), the NationalAssociation of Broadcasters (NAB ),

the Association of Maximum Service Telecasters, Inc. (AMST ), the

Joint Committee Against Toll TV ( Joint Committee ), Motorola, Inc.

(Motorola ), and the Colorado Translator Association . All other parties

favor permanent STV (some with qualifications ). These parties in

clude proponents of various STV technical systems, licensees of tele

vision broadcast stations who contemplate entering into STV

operations if nationwide over -the -air STV is authorized, and other

groups, such as the American Civil Liberties Union.

24. Parties who participated in the oral argument and those who

filed written comments in connection therewith are also listed in ap

pendix A. All parties mentionedin this document hereinafterare re

ferred to by short designations which appear in parentheses following

the namesof the parties in that appendix. “ Comments” and “reply

comments," as used herein, refer tothose filed in response to the Fur

ther Notice. The transcript ofthe oral argument and written com

ments filed in connectionwith the oral argumentwill both be referred

to as "oral argument.” The comments were filed in October, 1966 , and

oral argument was held in October, 1967 , so that the record on which

the present document is largely based is 1 to 2 years old. Since re

peatedly pointing out this fact in the discussion which follows would

impede its flow , the document is written in the present tense.

Should STV be authorized on a permanent basix ?

25. Paragraph 45 ( a ) of the Further Notice invited comments on

whether STV should be authorized on a permanent basis. Paragraph

45 ( b ) requested comments on 15 specific matters of concern to the

Commission in regulating STV if it is so authorized . We shall first deal

with the fundamental problem of 45 ( a) and then treat the issues in

45 (b) .

26. In the First Report ( pars. 47, 56 ,65 , 66 ) 19 the Commission men

tioned what sort of information it hoped to obtain from trial opera

tions to help it make public interest determinations. This information

included the following :

( a ) Whether STV would provide a beneficial supplement to the pro

gram choices now available to the public.

( 6 ) Whether STV would provide an increase in financial resources which

would facilitate significant increases in the numbers of services available

to the public under the present system .

( c ) The degree of acceptance and support which STV might be able to

obtain from members of the public in a position to make a free choice.

19 These paragraphs were affirmed by the Third Report .

2 The term beneficial supplement" merelymeans STV programing that isnot duplicative

of the programing of free TVand that is desired or needed by atleast aportionoftheview

ing public. It has no connotation of lack of impact upon free TV, which is a separate

question ,
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( d ) Whether STV would seriously impair the capacity of the present

system to continue to provide advertiser -financed programing of the present

or foreseeable quantity and quality, free of direct charge to the public.

This is closely related to the question of whether STV would result in sig.

nificant audience diversion from conventional television and siphoning

of programs and talent away from free television into STV service .

(e ) Other information, such as ( 1 ) modus operandi of the service ; ( 2 )

the technical performance of the systems ; ( 3 ) the nature of the programs

offered ; ( 4 ) the methods to be employed ; ( 5 ) the role of participating

broadcast station licensees ; ( 6 ) possible monopolistic features of STV .

Comments on the question of whether STV should be authorized on a

permanent basis generally fall into categories a , b, c , d , and e above.

Whether STV would provide a beneficial supplement to the program

choices now available to the public

27. Hartford Programing. In joint comments filed March 10, 1965,

in support of their petition for further rulemaking (prior to the is
suance ofthe Further Notice) Zenith and Teco set forth in detail the

STV programing offered by WHCT during the first 2 years of the

Hartford trial. Their comments 21 filed in response to the Further

Notice supply no additional data but incorporate by reference the

March 10 material . As we pointed out in the Further Notice (par. 12 ) ,

that information showed an average of about 1,500 hours of STV

programing, consisting of about 300 separate programs were presented

each year.22 The programs were not available on free television either

in Hartford or elsewhere in the United States. The breakdown of the

programs is as follows:

Category

Approximate

number

of programs

Approximate

number

of showings

Average

number

of showings

per program

Percentage

of total

showings

86. 3Feature films..

Sports..

Special entertainment.

Educational .

216

40

18

26

768

40

49

32

3. 55

1.0

2,7

1.2

5. 5

3.5

Total.... 300 889 2. 96 100.0

Of the 216 feature films shown during each year, one was a first-run

U.S. film , 58 ( 27 percent ) were first-subsequent- run U.S. films ( i.e.,

films shown several weeks after their first showing in theaters, which

corresponds to the time when pictures are released to neighborhood

theaters ) , about 149 ( 69 percent) were U.S. films of over 6 months in

theater release, and 9 (4 percent) were foreign language films with

English titles or dialogue dubbed in . The sports programs were live

broadcasts of events not carried on conventional television , such as

championship boxing, high school, college, and professional basketball,

college football, and professional hockey. The special entertainment

included plays, opera and ballet, concerts and recitals, variety, and

nightclub programs. Educational features included, among other

programs, three for doctors only.

u To avoid needless repetition, RK0 — which conducted the Hartford trial - fled brief

comments stating that it fully agreed with the recommendations and conclusionsof Zenith

During the same period WHCT averaged about 1,812 hours of conventional programing
per year.

and Teco.
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28. Zenith and Teco state that when the Hartford trial was author

ized various theater -owner organizations tried to induce picture pro

ducers and distributors not to supply films for the trial, but that a

number of independent and most major producers nevertheless did

supply films. However, we are told , two major producers were un

willing to do so. In March 1964, RKÓ filed anantitrust action against

them which was settled out of court in June 1964, and at the end of

the second year of the trial those companies were supplying both first
subsequent- run and older films for the trial.

29. Although producers and distributors have been unwilling to

supply films on afirst -runbasis ( only one such film has been broadcast

since the trial began ), Zenith and Teco state that this is mainly because

the operation is on a trialbasis. They express the opinion that ifnation

wide STV were authorized , first -run films could be made available, if

it were considered important, on the date of their release to first - run
theaters.

30. Concerning sports programs, Zenith and Teco mention that

heavyweight championship boxing matches, which consisted of about

0.3 percent of the total STV programing during the first 2 years of

the trial , were the most popular of all STV programs since, on the

average, they had audience ratings of about63 percent of all sub
scribers. They observe that before the Hartford trial there had been

no such fights on television for more than 10 years because promoters

of such events found it much more profitable to show them by way of

closed - circuit theater outlets. They also point out thesavings to the

public that can accrue from viewing such events on STV . As an ex

ample, they cite the following figures for oneof the Liston-Clay fights:
An average of nine personsper tuned-in subscribing set watched the

fight at acost of $3 for all of them as compared to a cost of $ 5 ahead

(or a total of $ 45 ) at several local theaters which showed the fight on
closed circuit .

31. As to college sports, they state that none of the football games

shown on STV could have been broadcast over free TV under the

restrictions of the National Collegiate Athletic Association (NCAA) .

These restrictions, they point out, were designed to protect college

football teams from loss of gate receipts ( similar rules prevail for

college basketball). They limit the number of games that may be

viewed in any part of the country to one game per week. As a result,

viewers in the Midwest, for example, may be deprived of viewing a

conference title game between two“ Big Ten" teams because the game

of the week is between teamsfrom another part of the country. Zenith

and Teco argue thatSTV would protect gate receipts and thereby make

it possible to show local and regional games in which there might be

great interest so that viewers would not be limited to the NCAA game

of the week. Robert Hall, former chairman of the board of athletic

control and director of athletics at Yale University, and principal
architect of the NCAA controlled football plan for television, testified

on behalf of Skiatron at the oral argument and at the congressional

hearings. His views bear out those of Zenith - Teco. He states that he

foresees no chance that the NCAA television plan will lessen its restric

tions so as to permit conventional television to obtain more games. He
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says that, as far as he can determine, there would be no easingof the

restriction that prohibits the telecasting of a gamewithin a 75 -mile

radius of where it is being played. Thus the game might be sold out, but

free TV will not be able to show it in that area . He testifies that “ the

NCAA very easily could, and in his opinion very definitely would, say

that the game may, however, go on STV in that area . ”

32. Zenith and Teco also mention that in both the American and

National Football Leagues home games are blacked out andthat home

games of many major league baseball teams are either blacked out or

their number is restricted in many cities. They state that the Chicago

Bears and the Detroit Lions have permitted closed circuit theater

operators to carry home games because the stadium seats are usually

sold out. Zenith and Teco express the opinion that theater television

of home games of professional football teams will increase in the next

few years and saythat STV could provide a beneficial supplement to

freeTV by carrying such games toa larger audience than that of the
theaters.

33. As to special entertainment,the programs shown during the 2

year period are discussed. They claim that the economic limitations

of the trial prohibited a steady supply of Broadway plays, but that

with a broader economic base which nationwide STV would provide

these limitations would not exist .

34. We are told that there were difficulties in obtaining programs of

box office caliber in the educational and instructional category, and

that the audience ratings for such programs were low. It is stated

that possibly the primary use of STV operations in the future in this

programing area would be the use of commercial STV facilities by

educationalgroups for the broadcast of educational programs for a

fee . Especial reference is made to programs available only to doctors.

Three such programs were shown in the 2-year period and since

then more have been shown. The programs were designed to aid

doctors in keeping abreast of medical advances within the confines

of their busy schedules, were supervised by a noted physician, and had

considerable professional support.

35. Etobicoke programing.– Telemeter's comments incorporate by

reference all material in previous submissions ( June 5, 1955; May 28 ,

1965 ; and June 17, 1965 ) to the extent that it does not vary from its

present comments. We note that in its May 1965 filing, in setting forth

information about the 5-year Etobicoke ( a suburb of Toronto, Can

ada ) cable STV experimental operation, it stated that “the prime pil

lars of programing were motion pictures and blacked out sports,

which is consistent with the experience of the over-the-air trial at

Hartford. Special entertainmentproductions were also shown. Tele

meter's experience in obtaining feature films for its experiment sup

plements the Hartford information.23 Telemeter states that “many
but not all major film distributors as well as other leading companies

were reasonably cooperative in supplying some of their current

23 TheMay 1965 filing was a " statement of International Telemeter Corp. in support of
[Zenith - Teco ] rulemaking petition for authorization of Nation -Wide SubscriptionTele

vision ." Although the Etobicoke operation was a three -channel cable rather than an over

the-air operation and therefore dissimilar in many respects to the Hartford trial, in terms

of programing experience it can shed light on STV operations generally.
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product for subscription TV use. However, except for three śroad

show attractions, which were exhibited on Telemeter during their

general release to theaters, none of the other so -called ' road -shows'

produced in the past 5 years or earlier were made available and , since

not all major distributors permitted current feature pictures to be

shown on the cable system, Telemeter subscribers had no access in their

homes to a large number of desirable pictures released to theaters.”

( For meaning of " road -show " and " general release ," see note 56

infra. )

36. The sports programing at Etobicoke constituted only a small

portion of the total STV offerings, but was the most consistently

favored. Among other things, it included away- from -home games of

the Toronto Maple Leafs icehockey team . Such games had not pre

viously been available to Etobicoke. It also showed blacked -out home

games ofthe Toronto Argonauts professional football team , as wellas

some professionalchampionship boxing bouts not carried on free TV

in Canada or the United States.

37. Conventional TV programing. - Opponents of STV devote

many pages of their comments and partof their oral argument at

tempting to show that the STV programing of the Hartford station

did notprovide a beneficial supplement since it was of the same gen

eral type as that shownon conventional television ; i.e. , motion pictures,

sportingevents, special entertainment, and educational presentations.

Illustrative of the mass of data submitted to document their case is

the material in the immediately following paragraphs.

38. Feature films.-- Of the 7312 hoursof network programing be

tween the hours of 7:30 and 11 p.m. each week over the three networks

combined, 10 hours are feature films (CBS - 2 films, NBC - 2 , ABC-1 ) .

Such films are available 5 nights per week. ( The figures are now 14 hrs.

of films available 7 nights per week , because since the record was made

herein , ABC has begun to show two films per week in this timeperiod ,
and NBC now shows three . ) In addition , local stations also offer fea

ture films in prime time. Viewers in some cities ; e.g., Los Angeles,

can see as many as 35 films per week during prime time. No figures
are given for the number of films shown by free television stations in

the Hartford market per week during the first 2 years of the Hartford

trial, but it is said that the networks offered 160 films to their affiliates

during that period. Moreover, we are told that although it is true that

when his proceeding began motion picture producers were selling pic

tures of relatively minor caliber to free television, the number of

major feature films released to free TV increased rapidly during the

late 1950's and continues to increase today, so that presently there are

over 1,200 films available for conventional television . During the 1966–

67 season, 120 films of high caliber were scheduled by the networks

alone. Examples of such films include: " The Bridge on the River

Kwai” ( 1957) which is said to have been viewed by more than 60

million people, “ Lilies of the Field ” ( 1963 ), and “Breakfast at Tif

fany's " ( 1961 ) .

39. As to recency of films shown on free TV, it is stated that the

bulk of those shown by the networks 5 nights a week are relatively

current and that not only have producers released more major pictures
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to free TV since the proceeding commenced, but also they have been

releasing more recent films. Cited as evidence are purchases announced

in September 1966 by ABC and CBS whereby the two networks ac

quired the right to show, over a period of 5 years, more than 112 fea

ture films, including somethat have enjoyed record box office grosses.

Of the filmsacquired by CBS , at least 14, we are informed , were films

released to theaters in 1965 and 1966. It is stated that the trend toward

showing more recent films on free TV will continue because the heavy

demand is drying up the source of supply. Indeed, because of this,

feature films are now being produced specifically for conventional

television . To illustrate the trend toward recency, NBC states that for

all feature films shown by networks on free TV the average elapsed

time between theatrical release and exhibition on TV has decreased

at an average rate of 6 months per broadcast season during the past

6 years . It states that more than 10 percent of the feature films car

ried by the networks during the 1966–67 broadcast season were less

than 2 years old.

40. It is pointed out by STV opponents that of the432 films shown

during the first 2 years of the trial at Hartford, only 116 ( 27 percent)

were first subsequent run, and the remaining 297 were over 6 months

old, the average release date of those films having been 1960. We are

told , moreover, that of the films shown during that period in the

Hartford trial , over 60 percent have already been made available to

free TV, someas soon as 5 months after their showing on STV , the

average being less than 2 years after STV showing. Of the remaining

ones, many have already been purchased or are under option.

41. Sports. - Opponents of STV state that there is virtually no

major sports attractionthatis not presently being broadcast on free

TV. They list in overwhelming detail the kinds of sports and sports

programs that free TV carries, and we shall not here repeat them .

They state that the quantity and quality of sports programs exceed

all expectations of about 10 years ago when this proceeding began.

They concede what cannot be denied that STV at Hartford carried

heavyweight championship boxing matches, a type of program that in
recent years has not generally been carried by free TV ; and they

would appear to admit that other sports events carried by WHCT

were not otherwise available in the market, but argue that differences

between sports programing on free TV and proposed STV will prob

ably narrow because of programing developments currently taking
place in free TV.

42. Special entertainment and educational programs. - As with

sports, opponents describe at length the great variety and quality of

special entertainment programing carried by free TV to show that

it is of the same type that STV offered at Hartford, and mention that

since the issuance of the First Report such programs have expanded

in number and quality . Mention is also made of the growthofeduca

tional television service in this country which provides educational

and cultural programing, the programing of National Educational

Television ( NET) , the fact that since this proceeding started the num

ber of educationaltelevision stations has increased from 23 to over 100,24

* Since the filing of the comments, the number bas increased to 175 on the air as of
Oct. 1,1968 .
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and the fact that recent developments suggest that there may be new

financing available in the near future for programing in the educa

tional television service which would further improve its already ex

cellent offerings. Some advert to the role of the proposed Corporation

for Public Broadcasting in adding to the diversity of programing 25

In addition , the Oxtoby -Smith “ Study of Consumer Response to Pay

Television " is quoted to the effect that the ratings for educational and

cultural programs and even available stage playshave been low. * * *

The operation of a ready market for cultural programing has not

materialized . ” Along the same line, they advert to the very limited

viewing of such programing by Hartford subscribers (average of only

22 subscribers viewing educational programs ) .

43. As mentioned above, STV opponents, in connection with the

foregoing data submitted by them , make the argument that the Hart

ford trialdid not provide a beneficial supplement because programing

of the same general type appears on freeTV. With regard to fea

ture films, the only possibleadvantage of STV, we are told, is that of

reducing the time lag between theater release and TV viewings. At

least one party says that STV will not allow viewers to see films at a

significantly earlier time. Several admit that it is possible that STV

can provide films somewhat earlier or that STV can somewhat acceler

ate their presentation to the public. However, it is argued, because

conventional television is getting more and more recent filmsof high

quality, the difference in time of presentation over STV and free TV

would be less and less important. This time differential, it is said, does

not justify the use of scarce channels for STV. Opponents say that

the representations were originally made to the Commission that STV

would show first -run films, but that such films have not been made

available to STV nor is there anything to indicate that if STV were

authorized on a nationwide basis they would be. As a matter of fact,

they state, only first-subsequent-run films and films 6 monthsor more

old have been made available , and only 27 percent of the Hartford
films were first subsequent run .

44. The following is also contended : the promise of STV was that

it would provide viewing for members of the public interested in the

fine arts, opera, educational and informative programing, and similar

programing - i.e., programing forminority tastes and not for mass

appeal — but Hartford has not fulfilled thatpromise - its programing

was largely of a mass appeal type, directed at those who watch free

TV themost . Its own research firm reported that it should be directed

at that audience, which is less demanding in its expectations than the

minority who expect more from STV. The Oxtoby- Smith study shows

that there is no ready market for cultural programing. Therefore, if

STV became a national service, it would be unreasonable to assume

that it would do other than show the mass appeal type of program

ing as Hartford did, for that is where the profits would be. Thus,

% The Corporation for Public Broadcasting has since been established under authority

granted in the Public Broadcasting Act of 1967, Public Law 90-129, 81 Stat. 365. Pursuant

to the financing provision of thatact ( sec. 396 ( k ) ( 1 ) of the Communications Act of 1934 )

as amended in 1968 by Public Law 90-294, 82 Stat. 108 , the sum of $ 5 million has been

appropriated by Congress for expenses of the corporation for thefiscal year ending June 30,
1969.
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Hartford (allegedly because of the limitations of a one-city trial )

did not provide the diversity of programing that STV promised ,and

national STV would not either . Whatever the facts may have been

in 1955 , the broadcasting environment has since changed and today,

present conventional television, the all -channel bill , syndication, and

the networks all provide a great diversity and the trend is toward

greater diversity so that STVwould merely be duplicative of free TV.

45. Other arguments offered are that STV promised quality pro

gramsand thatmost of thefilms shown at Hartford were run -of-the
mill films; that STV would deter the formation of a fourth national

TV network ; that the game-of-the -week and black-out restrictions im

posed by college and professional sports are a reasonable accommoda

tion of conflicting economic and social interests , and to the extent that

STV would derogate from these policies it would undermine amateur

and professional sports ; and that Zenith and Teco should have given

information about the more recent programing of the Hartford

trial in their comments since the information of the first 2 years of the

trial may be out of date.

46. In their reply comments, Zenith, Teco , and Telemeter take issue

with the contentions of the opponents of STV. Zenith and Tecosay

that the opponents have compared the programing of a single STV

experimental operation with that of the combined networks with nearly

$700 million to spend for programing and that it would be more realis

tic to have compared the programing of the networks in 1948 — the

second year of their operation when the weekly schedule of all four
net works during the hours of 7 to 11 p.m. consisted of about 40 per

cent unprogramed hours and 23 percent boxing and wrestling, with

only four 1-hour dramatic productions, and a feature film library

of about50 titles. They averthat given 20 years, STV mayalso make
strides. Telemeter offers a similar argument, stating that duringthe

formative years of TV broadcasting which parallel the start of STV

broadcasting around 1960, broadcasters competing for channel as

signments made a plethora or programing promises whichwere not

fulfilled until many years later, because alarge enough audience did
not exist at the beginning. Before such audiences were obtained , Tele

meter states, TV stations sustained great losses, losing millions of

dollars according to published records of the Commission.

47. Also controverted is the argument that free TV supplies in

quantity all the types of programs that STV would provide,so that

the latter would not provide a beneficial supplement. Ženith and Teco

observe that the types of which opponents speak are general categories

such as feature films, sports, opera, mass entertainment, and the like.

By using such broad categories, they state, it would even be possible

to condemn the formationof a fourth free TV network on the grounds

the the present networks provide ample amounts of all conceivable

types of programing that a fourth network might offer. Telemeter

says that when opponents speak of feature films as a type, they ignore

such differences as age of the film , quality, and the desires and habits

of the public.

48. With regard to the age of the film , Zenith and Teco contend

that the opponents belittle the matter of time delay that now exists
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between theater release and showing of films on free TV, and that

theyimply the public does not mind waiting 3 to10 years tosee a film

on TV after ithas been shown in a theater. This, they state , is con

trary to the economics of show business and human behavior, for

“ [f ]reshness, immediacy and currency have long been essential in

gredients in arousing the public's interest in entertainment."

49. In connection with the question of currency , Zenith and Teco

say that although opponents mention the recent purchase by CBS

and ABC of 112 feature films as examples of the kind of current

pictures the networks are showing, they fail tostate that many of

those pictures will not beshown on free TV until 1970 or 1971 , and that

many of them have already been shown on STV during the past several

years at Hartford. Similarly, Telemeter, in referring to theargument of

opponents that the bulk of the films shown on free TV in prime time

are relatively current, mentions a compilation from a list of films in

the July 27 , 1966, Variety, presented by ABC, whichsuggests that

( exclusive of two movies made originally for free TV ) the films to

be shown on the networks in prime time in the 1966–67 season had

their theater releases anywhere from 1960 to 1965. However, Tele

meter calls attention to the fact that the ABC compilation does not

include the total list that appeared in Variety, an examination of

which shows that more than 60 percent of the films to be shownare

from 4 to 15 years old. Telemeter also states that 40 of the 116 films

mentioned in the list were shown at Etobicoke. In addition, Telemeter

names 24 pictures shown at Hartford during the start of the1966–67

season ( prior to the date of filingof its replycomments on Nov. 10,

1966 ) which, it says, probably will not be available to free TV until

1969 to 1971. It points out, too, thatmany of the films shown at Eto

bicoke have stillnotappeared on free TV.

50. Zenith and Teco, responding to the assertion that only 27 per

cent of the films shown at Hartford in the first 2 years of the trial

were first subsequent run and that the remainder were 6 months old

or more, advert to RKO's previous programing difficulties ( see par.

28 ) , characterizing them aswater over the dam , and state that during

the 1- year period of October 1 , 1965 , to September 30 , 1966, 70 percent

of the 174 feature films shown were first subsequent run.26 The other

30 percent were shown within the first year of theater release, with

a few exceptions which included "Bambi” and “Mary Poppins" which

were road-showed on a hard -ticket basis for over a year before they were

given general release in theaters. Inhis testimony at the congressional
hearings, Joseph S. Wright, president of Zenith, states that of the

top 35 feature filmsofthe previous year — i.e., the films that grossed

$ 4 million or more for thatyear - onlyseven were not shownat Hart

ford . Five were unavailable because they were still being shown on

a hard - ticket basis, and two were turned down by Hartford because

13

* In oral argument, AMST uses the 27 percent and 70 percent figures to argue against

the importance ofrecency of feature films. It states that recency as such is not determina

tive of whether STV feature films would in fact be a beneficial supplement to free TV .

* The Bridge on the River Kwai," it says, was a success on free TV notbecause it was of

recent vintage, but because it was anoutstandingAcademy Award winner.It then adverts

tothe fact that the average subscriber at Hartford spent $ 1.20 per week for programs

whether 27 percent or 70 percent of the feature filmsshown were firstsubsequentrun (see
pars. 109 and 122) . This, it says, shows thatrecency is virtually irrelevant. The joint com

mittee, in oral argument, makes a similar point.
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they were too " blue” (not the kind that the station would want to

show in the home ) .

51. With respect to the argument that of the 432 films shown in the

first 2 years of the Hartford trial 273 have since been released to

free TV, Zenith and Teco point out that they never represented that

such films would not some day reach that medium , but, rather, that

they would be shown at an earlier date on STV.

52. They further state that the feature films which the opponents

of STV seems to indicate are so important on network and local sta

tion programing could not be made available to free TV without

support from box office receipts . In the samevein, Telemeter says that

current films— which are available on STV at the same time that they

are being shown in local theaters -- are not now and , under the eco

nomics ofmotion picture production andcommercial TV broadcasting,

never will be available on free TV whilethey are in current release

in theaters. The reason given is that the films must first recoup their

" negative cost” and at least some portion of their box office potential

prior to being made available tofree TV . Numerous examples are

cited. Thus, "The Bridge on the River Kwai," frequently referred

to by the STV opponents as an example of free TV film fare, cost

ABC $2 million 8 years after its release to theaters. Its negative cost

was about $6 million on top of which were publicity promotion, and

distribution costs, so that the amount that ABC was able to pay for

the film under the economics of commercial television would not have

paid a third of the total costs of the film , let alone absorb a part of
its potential theater box office gross of $17 million .

53. Telemeter goes on to say the following: according to industry
sources, the average motion picture is seen by only 5 percent of the

population. A major picture is viewed by only 8 percent or, in rare

cases, 10 percent of the population. Many who would like to see the

current movie do not do so because of inconvenience or cost . A Broad

way show in a 1,200 -seat theater that runs a year with every perform

ance sold out is seen by 499,200 persons. Many ofthe nine and a half

million residents of New York or the millions of persons in the rest

of the country would like to see the show but cannot because of dis

tance or cost .STV would aid the box office potential of a motion pic

tureor a Broadway play by showing it toan additional audience at

a price, whereas freeTVwould impair thebox office potential. There

fore, STV may well stimulate additional quantity and quality of

films, Broadway plays, operas, and the like. Additional programs

so stimulated by STV would redound to the ultimate benefit of free

TV.27

54. Telemeter states that there are thus three levels of viewing

films: (1 ) the theater, ( 2 ) STV, and ( 3) free TV. The public, it

urges, should be entitled to choose at which level it wishes to view.

97 With regard to films, for example, Zenith and Teco mention that the increased use of

films by the networks is making such product more scarce , and , citing figures, they say that
except for second and third reruns free TV will not be able to show thequantity of first

commercial-TV-run film that ithas in the past.They statethat if STV wereto generate an
increasein film production , this would not only aid STV , but would aid free tvaswell.

Comments of ABC state that because the supply of films is growing smaller, feature films

arenowbeing produced specifically forconventional TV exhibition andthatsuchilmsmay
ultimately become a network staple.
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It says that, after having been viewed in theaters or over STV, there

will still be large audiences waiting to see them on free TV 3 to 5

years later and they will no doubt make for sizable ratings for spon

soring advertisers just as they do now .
55. Along the same line, Kahn says that STV constitutes a new

box office for film makers and will stimulate them to produce more

and better films to take advantage of that box office. Moreover, accord

ing to Kahn, since film makers should be recouping their investments
first through theater exhibition and then through STV showings,

they will no doubt be willing to release their pictures to conventional
TV years earlier than they have in the past . Ženith and Teco express

a similar view about earlier availabilityof films for free TVas a

result of more rapid realization of box office revenues through show
ing the films on STV.

56. Telemeter, Zenith , and Teco all make a further contention

that films shown on free TV are cut and edited to fit appropriate

time segments, and are often interrupted by commercials which ,it

is said , distort and destroy the artistic continuity of the films.25 In

STV, the full feature is shown without cutting and without com

mercials. Moreover, another advantage of STV is said to be that the

films may be shown more than once so that viewers may see them at

their convenience.

57. Finally, concerning sports, special entertainment, and educa

tional programing, Telemeter avers that STV will considerably ex

pand the sports events available — events that are not now shown and

in the foreseeable future will not appear on free TV. It is stated

that although opponents belittle the fact that an average of only 17
doctors viewed each of the three medical programs at Hartford , it

must be remembered that there were not more than 5,000 subscribers.

If STV were nationwide, Telemeter says, there would be millions

of subscribers. As an example, it assumes 10 million subscribers

which is less than 20percent of the total TV homes. With such pene

tration, 17 viewing doctors at Hartford would translate into 34,000

viewing doctors nationally. This is , Telemeter says, 12 percent of

all doctors in the United States, who would be furnished a not in

considerable and unique service by STV. Similarly, with regard to

cultural programs, Telemeter states that opponents play down their

import and play upthe fact that these programsachieved very low

ratings. Thus, NAB points out that The Consul_had an average

rating of only 3.5 percent at Hartford. However, Telemeter says, if
STV had millions of subscribers, even with such small ratings enough

revenues would be generatedto reward the producer of the opera. On

the other hand , it is argued , such programs are viewed as deadly

by commercial TV and get short shrift even in nonprime time, so that

the minority audiences that would be interested in seeing them do

not have theopportunity to doso .

58. Conclusions. - One of the most important single issues in this

proceeding is whether STV would provide a beneficial supplement to

Telemeter cites two instances in which producers of films brought legal actions in efforts

to prevent this sort of distortion on thepart of freeTV .
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the offerings of free TV. 29. If it would, even its opponents agree that

doubts about other public interest aspects of STV might possibly be

resolved in its favor. However, if the programing of STV is merely

duplicative of types of programs now appearing on free TV in quan

tity, opponents urge and we would be inclined to agree that it

would not appear that other public interest considerations could

justify the authorization of STV using broadcast channels. We believe,

for the reasons given below , that STV will provide a beneficial sup
plement to free TV.

59. Of course, the programing of a single over-the-air trial opera

tion at Hartford and an experimental cable operation at Etobicoke

cannot form the basis for completely certain predictions about the

programing that wouldbe shown if nationwide STV were authorized .

However, programing different from free TV programing was avail

able for the STV trials, and no arguments have beenmade that con

vince us that such programingwouldnot continue to be available for

STV if it becomes a nationwide service.30 If anything,it seems that

nationwide activity would strengthen the position of STV in obtaining

such programing, or even better programing. Proponents suggest

that nationwide STV would follow the pattern of the trials and that

the major portion of its programing would consist of feature films

and sports (91 percent of Hartford programing). This appears to be

areasonable forecast, and the rules which we adopt herein take cog

nizance of it. Should STV programing change as it develops, and

should the change require amendments of ourrules in the public in
terest, we, of course, stand ready to make them .

60. It may be useful first to analyze STV programing onthe basis

of the Hartford trial. We begin with sports. Opponents of STV urge

that because a cascade of sports eventsis shown on free TV, sporting

events shown on STV would be duplicative because they would be of

the same type. This is unrealistic. It is elementary that if a man wishes

to view a heavyweight championship fight he will not be satisfied

with viewing a tennis match , a footballgame, or a motorcycle race
instead . Such fights were generally not carried on free TV for many

years. To let him see the fight on STV is clearly to supplement present

sport-events programing on free TV.30 The same is true with respect
to blacked out home games of amateur or professional teams. If one

wishes to view on TVthe local teams in which he has a strong interest,

it is at best a poor substitute to let him view other teams playing

in other parts of the country. It is a fact of life that justas heavy

weight title fights are not now generally shown on free TV, home

games are blacked out. The promoters and team owners do not permit
them to be shown on free TV for fear of harming box office revenues.

29 The question of impact of STV on free TV, discussed hereinafter, is also of great
importance ,

30 Since the commentswere filed inthis proceeding, a question has developed as to whether
heavyweight championship fights will be available to STV, to free TV, or both . For many

years, includingthe period when theHartford STV trial operation showed them , they were
not available on free TV. Recently , however , ABC has shown several Clay defenses from

Europe bysatellite. It has also broadcast a series of heavyweight elimination fights , includ.
ing the final fight in which Ellis won the title. Whetherthis indicates a changing patternor

a lack of interest in the fights that meant they could not command a theater closed circuit
audience is not known ( see par. 303 infra ).
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The testimony of Robert Hall indicates that this situation will prob

ably continue for college teams, andit would appear that it will also
prevail for professional sports since like reasons dictate the blackouts

in both cases. Opponents speak of the present blackout restrictions

as " a reasonable accommodation of conflicting economic and social
interests.” This may be so, but it is not the only possible accommoda

tion. If the teams which now protect their box office revenues by

blacking out home games find that they can permit the games to be

shown locally on STV and still benefit financially, perhaps a new
balance of economic and social interests will be struck. It is argued

that other factors than protecting the gate are involved. Thus, we are

told that the Commissioner ofthe National Football League has said

that he does not want to follow the path of professional boxing

with teamsplaying in comparatively empty arenas with national tele

vision audiences." If the league believes that this would happen,

there is nothing toforce it to allow its football games to be shown on

STV. They can only be shown if theleague consents. The record sug

gests that at least in some cities where the pro - football stadia are

completely sold out and people cannot obtain tickets, STV might

provide a beneficial supplement and the arenas would not be empty.
61. Another benefit to the public that should not be overlooked is

the fact that many viewers may see a sports event over a single STV

subscriber's set for a relatively modest per-capita cost. Thus, for exam

ple, a Hartford survey showed that during one heavyweight title

fightan average of nine viewers was watching each STV set that was

tuned in ,andthe cost for all nine was $ 3. The same fight on closed
circuit TV at theaters in Hartford cost $5 per person .

62. Turning now tofeature films, weobserve that, generallyspeak

ing, people like to see fresh , new films. That is one reason that theaters

showing first -run films can charge morethan those with later show

ings . The fact that there are some exceptions to this observation, such

as “ blockbusters” that are not recent films, does not destroy its

general validity. Nor does the fact that Hartford viewersspent about

the same amount whether 27 percent or 70 percent of the feature films

shown were first subsequent run . The constancy of the amount spent

points more to a limitationon the sums a family will spend on acer

tain kind of recreation rather than to the unimportance of recency .

Moreover, the record indicates that the cumulative audience rating for

first-subsequent-run films was about 27 percent whereas itwas 18 per

centfor other films.Just as a person wishing a heavyweight fight will

not be satisfied with a tennis match, the chances are that generally

a person wishing to see a widely -advertised, favorably -reviewed, new

movie will not be satisfied with a substantially older film on free TV.

They are both entertainment of the same type, i.e. , films, but thereisa

difference. It may be noted that although the opponents of STV

attempt to minimize the importance of recency, at the same time they

attempt to show that films being presented on free television are

current.

63. In large part we agree with the proponents of STV who state

that under the cost-per -thousand economicsof conventional television ,

current films, such as first -subsequent-run films, cannot be shown on
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that service, because free TV cannot pay enough tocover production

costs and potential box office revenues that would be lost because

of the free showing. On the other hand, Zenith and Teco report that

after difficulties in program procurement were ironed out, 70 percent

of the films exhibited in the Hartford trial in a recent year were first

subsequent run (and inroughly the sameperiod Hartford showed

28 of the top 35 films) . It may also be recalled that although only 27

percent of the films shown in the first 2 years of the trialwere first

subsequent run , the rest were, on the average, shown 2 years after

theater release .

64. Although the comments of opponents make an effort to show

how recent the films on free TV are, there can be no doubt from the

data they submit, or from a perusal of TV program schedules, that

the average age of the films on free TV is farabove the Hartford

average. As an example, we refer to the list of films to be shown by

networks in prime time during the 1966–67 season which ABC com

piled from the July 27, 1966, issue of Variety. Except for two films

made expressly for original run on free TV , it consisted of 26 films

that were, on the average, to be shown 342 years after theater release.

Moreover, the complete Variety list of films to be shown by networks

during the 1966-67 season, from which the ABC list was selected ,

shows60 percent of the films to be from 4 to 15 years old. Calculations

based on this list show the average age of the films to be about 542

years. In oral argument, AMST states that the July 26, 1967, Variety

Îists 130 films to be shown by the networks in prime time during the

1967–68 season and that about 20 percent of them might be shown less

than 2 years after theater release . A check made since the end of that

season shows that of the films receiving their first TV showing on the

networks, about 6 percent, rather than 20 percent, were lessthan 2

years old . ( This may be compared with the 10 percent figure for the

1966–67 season mentioned in par. 39. ) They were, on the average, pre

sented about 5 years after theater release. ( This may be compared with

the 512-year figure for the 1966–67 season mentionedabove. ) Finally,

although not indicative of what the entire season will bring, we note

that during the first 6 weeks of the 1968–69season the average age of

the films shown by the networks was about 334 years, and about 8 per

cent were less than 2 years old.

65. A final point should be mentioned with regard to feature films.

Opponents suggest that, in pleadings filed about 12years ago in this

proceeding, the Commission was led to believe that STV would supply

first-run feature films, but that it has only furnished first -subsequent

run pictures. Zenith and Teco state thatalthoughfirst-run films have

generally not been made available for STV, if the service were au

thorized on a nationwide basis they could no doubt be obtained if

desired . We would point out that, as indicated in paragraphs 67-68

below , the Commission was of the opinion that claims of both pro

ponents and opponents might not be free of exaggeration and the very

purpose of trial operations was to aid in ascertaining where reality

lay. The Hartford trial has shown that, at the least, first-subsequent

run films are available. Whether first-run features would be similarly

at hand if STV is authorized on a national scale is not controlling at
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this juncture, since we are convinced that even without their availabil

ity the films to be shown on STV constitute a beneficial supplement.

This supplement permits the public to have three methods of viewing

motion pictures: ( 1) first or later runs in theaters, ( 2 ) first-subse

quent or later runs on STV, and ( 3 ) later runs on conventional tele

vision . If first -run films were made available to STV the same three

methods of viewing would still prevail with STV being even more
of a beneficial supplement.

66.Several opponents have stated that the Hartford trial has shown

that STV has disproved the proponents' statements that STV would

diversify television programing. They quote from paragraph 48 of the

First Report to the effect that proponents " allege that subscriber fi

nanced broadcasts could and would provide a wider choice tomembers

of the public interested in the fine arts, operas, educational and inform

ative material, and other similar kinds of programs.” Instead of

diversity, it is argued, Hartford has shown that most of the pro

graming willbe that which appeals to amass audience - films and

sports. Therefore, we are told, since itwill not provide the diversity

promised, STV should notbeauthorized.

67. This argument overlooks the context in which the quoted state

ment was made. Therefore we quote in full paragraphs 48, 49, and 51

of the First Report :

48. Insofar as a judgment can be made on the present record the Commis

sion believes that in some respects the claims of proponents and opponents

alike are not free from exaggeration. Proponents, for example, have tended

to stress the capacity of subscription television to bring to the public new

kinds of programing hitherto unavailable or available on a very limited

basis. In support of this argument proponents refer to the incentive to the

advertiser to concentrate his support on programs of wide general interest.

They allege that subscriber financed broadcasts could and would provide a

wider choice to members of the public interested in the fine arts, operas,

educational and informative material, and other similar kinds of programs.

49. As against this picture of greatly enhanced variety of programs, the

opponents insist that the incentive to offer programs of the widest popular

appeal would be if anything greater in subscription television . Time avail

abilities, it is claimed, which could yield substantially greater returns for

programs of wider popular appeal would not be sacrificed to any appreciable

extent for the transmission of programs which may be expected to attract

such smaller audiences.

51. It is not possible, however, without a demonstration of the service

in operation, to determine reliably where the practical realities lie in the

glowing prospects pictured by proponents, with the alarms raised by the

opponents, or somewhere between these extremes .

Comments of proponents filedin 1955,and paragraph 50 of the First

Report not quoted here, make itclearthat proponentsnot only stated
that STV would provide wider diversity, but that it might offer sports

eventsnot shownon free TV, as well as movies.

68. In view of the foregoing, it may be seen that we expressed an

inability to determine where the realities of the matter lay without

help from trial operations. We now have the results of the Hartford

trial, as well as some information concerning Etobicoke. It would ap

pear, at least at present, that the reality is that the major part of the

programing, as opponents had argued , will be of a kind that would
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appeal to a massaudience. To say this, however, is not to say that it

would not be in the public interest to authorize STV for, as indicated

above, we believe that such programing does provide a beneficial sup

plement to present television fare, albeit the diversity promised may
not be fully achieved. Since most of STV programing maywell be

that whichappeals to massaudiences, the argument that STV should

not be authorized because diversifiedprograming appealing to small

audiences is being supplied by noncommercial educational TV sta

tions ( and is expected to be supplied by the Corporation for Public

Broadcasting ). loses weight. To the extent that STV does provide

such programing, it may well provide a healthy stimulus to improve

the quality of that material televised in both services.

69. It is difficult at this stage to arrive at any definite conclusions

about the cultural or educational type of programing that was to

make for diversification . Hartford did offersome. So did Etobicoke.

Audience response was not great, but there was a response . On a na

tional scale, total audiences would be greater. Zenith and Teco state

that the limitations of the trial prevented more such programing.

Larger audiences might permit it. The joint committee says that

RKO promised the Commission that it was prepared to lose up to

$10 million on the trial. It lost money , but not that much. The joint

committee argues that had it spent and lost more, as it promised it

was willing to do, it might have provided the Commission with more

information about such programing. This is obviously an area where

weknow little. In any event, the rules we adopt today adjust to the

reality of the situation — the expected predominance of films and

sports — but provide assurance of programing for other tastes as well

by establishing a maximum percentage of STV hours on the air that

may be devoted to films and sports.

WhetherSTV would provide an increase in financial resources which

would facilitate significant increases in the numbers of services

available to the public under the present system

The degree of acceptance and support which STV might be able to ob

tain from members of the public in a position to make a free choice

70. These two categories arediscussed together because they are so

closely intertwined. Ženith and Teco give business projections based
on the Hartford experience which indicate that an over -the -air STV

operation would break even with 20,000 subscribers. They then assume

what they characterize as a conservative estimate that 10 percent of the

TV households in a community would subscribe to STV. Under these

assumptions, the top 91 marketswould have sufficient TVhomes to

support viable STV operations. From this they argue thatSTV has a

reasonable potential of supporting 91 more stations in additionto those

already in operation,andthat, depending on themarketplace, it might

do even more than that . Thus STV would facilitate increases in the

number of services to the public . Whether STV could provide an in

crease in financial resources depends, of course, not only on the validity

of the assumptions thatwent into the preparation of the business pro

jections that suggest a 20,000 subscriber break -even point, but also on

whether public support would be such as to produce more than 20,000
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subscribers in various communities. We turn first to the business

projections.

71. Business projections based on Hartford trial information . — Al

though the Hartford trial lost over $ 312 million in the first 3 years

of operation, Zenith and Teco remindusthat RKO mentioned at the

hearing prior to the grant of the trial authorization that even under

the best conditions it expected to lose more than a million dollars. They

aver that the objectives of the trial were to obtain operating ex

perience and that in this respect it was a success. Thanks to the trial,

they say, for the first time reliable data are at hand from which rea

sonablebusiness projectionsmay be made about the potential of STV

to provide an increase in financial and program resources which would

facilitate significant increases in the numbers of services available to

the public.

72. The Zenith - Teco business projections were summarized in para

graphs10and 11 of appendix A of theFurther Notice. That appendix

is attached hereto as appendix B. The assumptions used in preparation

of the projections are stated briefly in paragraph 11 thereof and will
not be repeated here.

73. Opponents variously criticize those assumptions. Thus, for ex

ample, it is said that the projections assume paymentsof$ 65 per year

per subscriber for program charges,but thatat Hartford the average

for the first year was $ 67.47 and it fell to $ 56.84 the second year, so that

the figure of $ 65 is not based on the trial data.

74.It is also argued that if STV pays only 35 percent of total sub

scriber program expenditures for paymentto program suppliers ( this

is the figure assumed in the projections; the percentage was slightly

higher atHartford ) it willobtain littlemore than the programingthat

was obtained for Hartford which produced lessthan 1 percent pene

tration rather than 10 percent or more. Quality films, we are informed,

can command as much as 90 percent for a first- run showing in New

York or Los Angeles, and often obtain as much as 50 percent or more
for first subsequent run . Closed -circuit television in theaters can ex

pect to pay 50 to 60 percent of the gross , it is said .

75. Other arguments are that in calculating the projections, the

turnover rate (the number of subscriber homes disconnected as a per

cent of the average number of subscriber homes) is taken to be 20

percent, but it was higher at Hartford ; and that the assumption of

payments of $ 300,000- $ 400,000 per year for station time is too low.

76. Penetration.- As to penetration of STV, opponents state the

following: The so -called conservative assumption of 10 percent has no

basis in fact. At Hartford the penetration was less than 0.75 percent

of the TV homes in the market. Ifthe trial is to be used as the basis of

projection then one should assume not more than roughly 1 percent

penetration. Using that figure, STV would be viable in only the top

four markets and not in 91.31

77. In addition , the following is argued : The revenues of the pro

jection include not only program charges of $ 65 per year per sub

scriber, but weekly decoder rental charges of 75 cents that come to $39

a It is also urged that the high turnover rate at Hartford shows subscriber dissatisfac

tion and is significant in showing that STV lacks abilityto attract sufficient subscribers.
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per year, for a total of about $105 per year. According to the most

recent Department of Labor statistics,the average family spends only

$ 27.67 per year on all spectator admissions, yet Zenith and Teco expect

them to quadruple thatamount for box office admissions and spend

the entire amount on STV. There is no empirical basis in fact for

expecting this to happen, and the trial results show that only 0.75

percent might do so , which is a far cry from 10 percent. Thus the

revenues are overstated insofar as they purport to be based on the
Hartford data .

78. Channel allocations and station growth . - Zenith and Teco pre

sent their projections and penetration material against a background

of information concerning channel allocations and station growth

in order to show that STVwould providean increase in financial and

program resources for the Nation's competitive television system . They

briefly mention the activity of the Commission in allocating television

channels throughoutthe country on the basis of priorities designed to

provide the setting for a national competitive television system . But

they emphasize that establishing stations using the allocated channels

is the province of private enterprise. Figures are presented to show

the number of television broadcast licensees and the number of per

mittees as of January 1, 1964 (shortly before they filed their joint

petition for further rulemaking) , and the number of idle channels.

In addition, information is given about television stations that went

off the air and construction permits for TV stations that were sur

rendered or cancelled between the lifting of the freeze in 1952 and

January 1, 1964. Zenith and Teco also point to the Commission's spon

sorship of the all -channel law as another example of what the Com

mission has done to develop the television system . They then conclude

that the Commission has perhaps done all it can to achieve a nationwide

television system and foster UHF except for promoting economic sup

port and program sources through the authorization of STV.

79. Responsive to the foregoing, the joint committee points out that

the Zenith -Teco figures stop at January 1, 1964, but that between that

date and September 29 , 1966, the number of commercial UHF stations

increased from 88 to 115 and the number of VHF stations, from 476

to 490. Also , during that period the number of UHF construction per

mits increased from 61 to 139. This UHF growth, it is suggested , was

brought about by the fact that the UHF problem was caused by the

lack of set conversion, a situation that was corrected by the all -channel

law without the aid of STV.

80. Necessary showing for establishment of new service.-- In their

reply comments and elsewhere in the record 32 Zenith and Teco place

stress on the question of what sort of showing is necessary in order for
the Commission to establish a new service. They say that opponents

hold that the Hartford trial did not supply enough information to per

mit valid projections of viability of STV, and that without absolute

proof the Commission cannot establish a new service or otherwise en

courage the larger and more effective use of radio because it would

32 "Reply to opposition by joint committee against toll TV to joint petition for further
rulemaking, " filed July 29, 1965 .
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result in waste of spectrum space. Opponents also say that without a

showing of demandor need, use of broadcast channels for STV is not

justified. Zenith and Teco , while not conceding that there is no demand,

maintain that nothing in the act indicates that establishment of a new

service must be preceded by absolute proof that it will be viable, and

that authorizing a new service does not require evidence of a wide

spread public demand. Such proof,they say, was not made when the
Commission allocated for UHF in 1952 or when it reserved channels

for educational TV in 1952 ; and there was no great demand for FM or

TV services when they were commenced. The Hartford trial,they

state, provideduseful information on which to make projections. Citing
American Airlines, Inc. v. Civil Aeronautics Board, 192 F. 2d 417

(C.A.D.C., 1951 ), they argue that the Commission, in encouraging and

developing new broadcast service in the public interest, should con

sider not only present facts but estimates of the future. Along the same

line, in response to theargument that the 10 percent penetration figure

is too optimistic, Telemeter states in its reply comments that one of
the opponents of STV (NAB) misjudged the future of commercial

televisionwhen it was beginning, but that service grew from 8,500 TV
homes to 94percent of allhomes in the Nation.

81. Conclusions. We agree with the views of Zenith and Teco ex

pressed inthe preceding paragraph. We observe that the results of a

single trial cannot be projected into the future to indicate with com

plete accuracy the natureof a new service. However, a trial can, and

the Hartford trial did, supply us with information that does afford

a projective basis with some attachment to reality as opposed to mere

conjecture that existed before. We recognize that there are some weak

nesses in the assumptions underlying the Hartford business projections,

but do not consider them to be overriding. For example, the estimated

$65 figure for program revenue per year per subscriber is slightly

higher than the Hartford experience. However, in making the pro

jections Zenith and Teco state that it only approximates the average

program expenditure of the Hartford subscriber. They also point out
thatwith nationwide STV more, and in some respects better, program

product might be available andit is not unreasonable to expect that

subscribers mightspend more on programs because of this. In any

event , even if the $65 figure were shaved by a few dollars to make it

correspond exactly to the average Hartford expenditure, it would

only result in a relatively minor change in the projections.

82. Nor, for example, do we gainsay the validity of the fact that

the projections assumed a revenue of about $105 per year per subscriber

for STV alone, whereas the average family spends only $ 27.67 per year

on all spectator admissions. However, the fact remainsthat theaverage
subscriber at Hartford did spend close to $65 per year for programs

and, with discounts, did pay a weekly decoder rental fee. To say that

the average family spends $ 27.67 is not to say that no families spend

more than that amount, for it is the nature of an average thatmany

lie above it and many below . Unfortunately, we have not been told what

percentage of American families spend far above the average. Nor

do we have information about thepossibility that expenditures for
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STV might come out of a nonrecreational part of the budget as has

apparentlybeenthe case withamountspaidfor purchase of television

sets.

83. Concerning the argument that the estimate of payments of $300,

000 to $ 400,000 per year for use of station time for broadcasting of

STV programs istoo low , we would point out that even in the largest

markets some TV stations charge rates comparable to those of the

larger radio stations in the area . This indicates that the figures of

$ 300,000 to $400,000 is not unreasonable.

84. As to the argument that the high turnover rate shows public
dissatisfaction with STV and that the public will not support it, we

conclude that not enough is now knownabout the causes of turnover

to permit drawing valid conclusions. We agree that, based on the

experience of telephone companies, Zenith and Teco assume too low

a turnoverrate. However, we have no reason at this time to believe

that with STV authorized on a nationwide basis this factor would be of

suchmagnitude as to result in insufficient support of STV. In any

event, the rule we adopt todayprovides for lease rather than purchase

of decoders by subscribers, and thus provides protection to subscribers

who may wish to withdraw .

85. As to the estimate that program costs would run about 35

percent of program revenues, it is said that unless STV spends more

than that for quality product itwillnot achieve a better penetration

than it did in Hartford and it will fail; and that quality product some

times costs more. Yet we are not told how much quality product there

is that costs more, or how much more it costs other than that it will

bring as high as 90 percent for first-run exhibition in New York or

Los Angeles, or that it often obtains as much as 50 percent or more

for first-subsequent-run and thatclosed circuit television in theaters

can expectto pay 50 to 60 percent of the gross . We believe that the

question of what programs STV can obtain and how attractive they

will be to how many people cannot be answered with any great degree

of certainty. It is conceivable, for example, that a nationwide STV

system , even if only moderately successful, could provide an audience

sufficiently large tomake payments of 35 percent of program revenues

very attractive to suppliers of quality product. In fact, with larger

audiences, suppliers might be willing to charge lower percentages.

Moreover, there is the possibility that if more than 35 percent had to

be paid to obtain quality programs, STV operators could charge more

for the better product. In any event, the question of STV penetration

and what it might take to obtain greater penetration is one about which

there can only be speculation at this stage. Atworst, using a 1 percent

penetration, and accepting the other assumptions of the projections,

presumably STV could be viable in the top four markets (New York,

Los Angeles, Chicago, Philadelphia ).Atbest, it would be successful

in manymore. Having decided that STVcan provide a beneficial sup

plement to present TV programing, we are content to let this aspect

work itself out in actual operationsunder our new rules and under a

requirement (as a matter of policy) that applicants for STV authoriza

tions make ashowing that they have the financial capacity to operate
for at least a year.
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86. Althoughnotpreviously mentioned, we here note with regard to

the matter of potential penetration of STV that it has been argued that

STV would be something which only the very wealthy could afford.

Zenith and Teco provide the following table, based on the Hartford

trial, controverting this :

4633 Hartford subscribers

Income levels Proportion of

total U.S.

families 1

Proportion Average weekly
total program

subscribers expenditure

0- $ 3,999

$4,000- $6,999.

$ 7,000- $9,999.

$ 10,000 and over .

Totals ( rounded ) ...

Percent

29,1

32.5

21.0

17.7

Percent

1.5

40.8

43.3

14.4

$ 0.00

1. 25

1.23

1. 18

100.0 100.0 1. 22

1 Statistical Abstract of the United States 1964, Table No. 457 , p . 338.

It would appear, if the trialis any indication, that STV would appeal

especially to the more than 50 percent of the population in the middle

income groups, and not mainly to the upper-income level which in

cludes only about 18 percent of the population. As to the 30 percent

of the population in the lower- income category , Zenith and Teco

state that an annual income of$3,000 has beencalled a poverty income

and that therefore many of those in the less than $ 4,000 bracket in

the table might not be able to afford other than basic necessities; and

some might not even be able to afford TV sets, let alone STV.

87. STV opponents contend that 30 percent of the Nation would

appear to be unable to afford STV and thattherefore authorizing such

a service would not be in the public interest, for it would divide view

ers along economic lines. It would deprive the poor, we are told, of
access to the broadcast channels used by STV stations. Moreover, it

urged , it would leave them a smaller choice of free TV stations to

view and on those stations the programing would be degraded because

of siphoning of programs from free TV to STV ( see note 34, infra ) .
Assuming that the figures of the trial would carry over into permanent

STV so that this economic group in fact could not subscribe, we still

do notfind these arguments persuasive. Among other things, we

serve that under the rules which we adopt (STV permitted only in
communities with signals from five or more stations, and on only

one station in any such community ) all those in the lower- income group

who own TV sets will be able to continue to see ample amounts of free

TV programing, while at the same time a substantial portion ofthe

population (70 percent) will be given theopportunity to view STV
if it so desires. We believe it in the public interest to afford such a large

segment of the population the beneficial supplement of STV program

ing and concomitant advantages of monetary savings and convenience

that group viewing of an STV set affords. We have in mind, for

example , the viewing of STV films by a family for a single charge,

without the expense of parking, or babysitters. As for theargument

that remaining free TVprogram fare would be degraded because of

siphoning, we are adopting rules today which we believe will prevent
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siphoning that would be seriously detrimental to freeTV, and which

could quite possibly improve free TV programing through healthy
competition .

88. Opponents argue that, in a five- station community, permitting

one station to engage in STVmeans thatviewers in that community

are deprived of free programing whichthey could have seen on the

station had it not been broadcasting subscription programing. This

overlooks the fact that some STVoperations may well be on new

stations which but for the STV authorization would not have gone on

the air. Since the rules we adopt will require all STV stations to show
some free programing, this means that the new STV station would

add to thetotal amountof free programing available to the market.
In addition to new stations, it is not unlikely that stations seeking

STV authorizations may be those which are having financial difficul

ties operating as conventional TV stations. Such stationsmay well

have had a type of programing that families might not have been

inclined to watch and which was viewed by them very little .

89. Finally, we are gratified that the all-channel law is apparently

acting as a stimulus to UHF development, for this was our hope

when we sponsored it.33 However, our commitment to aid UHF'is

not limited to that law, and it is well known that our continuing

policy is to foster UHF development. Weare pursuing many paths

toward that end, and to the extent that STV may act as a stimulus,

we will pursue that path as well. Oneopponent has argued that the

financial resources of STV would not be used to strengthen free TV

on the same station that carried on STV operations, but that they

would be used to strengthen STV since STV and free TV would

compete with each other, and that this would impair rather than

promote the capacity of such stations to yield an expanding service

envisioned by the all- channel law. As with other aspects of this or any

other new service, this cannot be known until the actual operations

commence. However, we note that our new rules require that STV

stations carry at least the minimum of conventional service specified

by our present rules.

Whether STV would seriously impair the capacity of the present sys

tem to continue to provide advertiser-financed programing of the

present or foreseeable quantity, free of direct charge to the pub

lic. The closely related question of whether STV would result in

significant audience diversion from conventional television and

siphoning of programs and talent away from free television into
STV service

90. With regard to the matter of impact of STV on free TV and

the related subject of siphoning, we stated in the Further Notice

( par. 16 ) :

In our judgment, our consideration of subscription television should pro

ceed with due regard both for its potential benefits and disadvantages and

for the inherent strengths and advantages of the existing system . That

subscription television on a nationwide scale can be effectively integrated

* U.S. Census reports that in June 1967, 94.1 percent of households bad TV sets and

42.1 percent of households had sets equipped for UHF reception . ( Current Housing Reports,

series H-121 , No. 14 , January 1968. )
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*
* .

into a total TV system, with advantages to the viewing audience , appears

to be a reasonably sound conclusion at this point. While * * * there may

be some impact on free TV, we do not believe that this is in itself necessarily

bad or that it need occur to a degree contrary to the public interest, par

ticularly if safeguards such as those previously mentioned are adopted.

Our concern, as it must be, is with the overall public interest and not with

protection of any existing service as such. It may well be that competition

between conventional and subscription TV for viewing audience and pro

gram material may result in improved and more varied fare, both for sub

scription viewers and those who continue to rely on conventional television.

But we also emphasize that we regard the preservation of conventional

television service and the continued availability of good program material

to the free service as extremely important considerations *

91. We also stated in the Further Notice ( pars . 13–14 ) that although

no final conclusions could be drawn from the Hartford trial about the

extent to which STV would divert audience from conventional TV, the

trial data suggest that such diversion would not be destructive of the

latter service.In connection with that statement we adverted to the

fact that the average Hartford STV audience at any particular time

was 5.5 percent of the subscribers, and that the number of subscribers

was less than 1 percent of the net weekly circulation of the market. We

stated that even with 10 percent penetration and 10 percent average

subscription audience (as compared with the 5.5 percent of the trial ) ,

the average STV audience in prime viewing timewould only be 1 per

cent of all the TV homes in the United States. This diversion and

whatever effectonrevenues it might have we felt would not seriously

impair the free TV service.

92. We went on to say that conceivably the audience diversion might

be substantially greater if STV should result in " siphoning " 31°of

programs and talent from free TV to STV . And, aside from audience

diversion, should siphoning occur,we stated, it could make free TV a

less rich and varied medium for those continuing to view it . Because

we found it difficult, on the basis of the Hartford or any other infor

mation , to arrive at conclusions about siphoning, we invited com

ments on the extent to which it might be likely to occur and on what

rules or policies, if any, should beadopted to prevent it from occurring

to a degree contrary to the public interest. Paragraph 14 mentioned

and invited comments on possible regulative approaches to the prob

lem—the safeguards mentioned in the quotation in paragraph 90

above. 35

* Amatterof keyimportanceisthe possibilityof diversion of talent and programs from
free TV to STV, a process often called " siphoning."

* The pertinent portion of par. 14isas follows:

It is difficult, on the basis of the Hartford trial or any other information which we
have , to arrive at well- founded conclusions concerning siphoning of programs or talent.

We invite comments on the extent towhich such developmentsarelikely to occur,

and what rules or policies , if any, should be adopted to prevent them from occurring to

a degree contrary to the public interest . For example, such regulations might include :

( 1 ) Rules preventing or limiting, interconnection of pay TV operations by microwave

or otherwise ; ( 2 ) rules prohibiting a system manufacturer or franchise -holder ( who

might hold francises in numerous markets ) from engaging in subscription program

procurement and supply, which could be made the responsibility of the individual

licensee ; or ( 3 ) rules to assure that subscription television entrepreneurs do not

unreasonbly contract with performers in such a way as to prevent or discourage their

appearing on conventional television. Another possible approach to this question,

urged by Zenith and Teco, is that subscription television be limited to kinds of pro

grams not presently available in substantial amounts on conventional TV . This is

discussed inpars. 41-42 below . We anticipate that, if subscription TV operations are

authorized , the licensees thereof will be expected to furnish the Commission, on a

eontinuing basis, with information as to number of subscribers , per subscriber ex

penditures, and programs presented so that we may be periodically informed asto the

factors bearing on their potential for siphoning programs or talent fromconventional

television .
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93. Comments ofproponents of STV . — Commentsreceived are sum

marized in this and the succeeding paragraphs.36 They are followed

by material submitted in oral argument,and then by our conclusions.

Zenith and Teco, incorporating by reference previously submitted

material, state that audience siphoning would be minimal because

the average subscriber at Hartford had an STV viewing time of ap

proximately 2 hours per week as comparedto the average U.S. free

TV viewing of about 38 hours per week . This is about 5 percent of

the hours the public now views freeTV. If every home were to become

an STV home, which is unlikely, there would thus be a loss of 5 per

cent of viewing time to STV. But if 10 percent penetrationof STV

were achieved , the loss would be one half of 1 percent. Moreover,

since even in prime time between 35 and 50 percent of TV homes do

not use their sets , some of those viewingSTV might be those whose

sets would otherwise have been dark so that their viewing would be

additive rather than subtractive. They also demonstrate the minimal

audience siphoning effect by stating that the average STV audience

at any particular time was 5.5 percent ofthe subscribers. Thus even

if there were 100 -percent penetration by STV, only 5.5 percent of the

subscribers would be diverted at any given time, leaving 94.5 percent

ofTVhomes available to watch free TV .

94. Concerning preempting of time now used by free TV , it is stated

that WHCT at Hartford broadcasts an average of 30 hours per week

of subscription programing and that, because of the limitation on

the number of box office programs and the size of the recreational

budget of families , that number is unlikely to vary in other STV

operations.37 Since typical TV stations broadcast about 115 or 120

hours per week , in a multiple-station market of three or morestations

STV could not absorb more than 10 to 15 percent of the total broad

cast time available. Moreover, it is argued, because conventional TV

stations affiliated with networks probably would not wish to desert

profitable operations by giving up network programing for STV pro

graming, it is likely STV willhave to support the establishment of new

stations if it is toget off the ground. New stations would not siphon

time that would otherwise be available to free TV. They would add

to the total amount of time.

95. As to program siphoning, Zenith and Teco inform us that none

of the programs shown at Hartford were available on free TV. With

regard to talentsiphoning, theyremind us that stars, producers, di
rectors, and writers often work for more than one medium and there

is no more reason to assume that STV will siphon talent than there

is to suppose that the motion picture industry would do so , since for

much ofits programing STV merely would substitute for the motion

picture theater. They contend that STV will not siphon programs
or talent from free TV and that the two services willnot bid for the

same product. In any event, they aver, the economic resources of STV

* Many of the arguments made in the comments have been previously made in earlier

stages of this proceeding.

** Zenith and Teco state that because of these limitations a total of about 30 hours of

STV programing is all thatcanbeabsorbedin any market regardless of thenumber of

STV stations therein .
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are dwarfed by those of the networks, so that STV could not outbid

them . In support of these views they state the following:

The fear that subscription television could outbid conventional television

for programing also reflects a basic misconception concerning the funda

mental economics of subscription television . Expensive box office programs

such as $ 10 million current feature- length motion pictures can admittedly

be shown on subscription television long before conventional television.

But the reason is not that subscription will necessarily have more money

available for program procurement than conventional television . The rea

son lies primarily in the distribution structure which results from the efforts

of product owners to maximize their profits from each production .

Thus, conventional television programing usually has only one source

of economic support — the advertising sponsor. The extent of the sponsor's

support is controlled by the cost per thousand economics of advertising .

On the other hand, box office attractions have several sources of economic

support, which include revenue derived from theater release, both domestic

and worldwide, in addition to revenue derived from later use of conven

tional television . Subscription exhibition can be combined with simultaneous
theater release and add to the box office revenue of program producers and

distributors without reducing the further revenue utilimately obtainable
from conventional television. The combined amount of these box office

revenues will ordinarily exceed what sponsors can pay for a single conven
tional television release. Yet the combined box office releases exhaust the

residual value of the film to a lesser extent than a single showing on con

ventional television . In short, subscription television and theater box office

release can profitably be permitted simultaneously, whereas release to con

ventional television mustbe deferred in the interest of maximizing profits
over the life of the production.

Aside from the erroneous presumption that subscription television and

conventional television would often be simultaneously seeking the same

product, it is a matter of simple business arithmetic that subscription tele

vision will not be in a position to outbid conventional television for pro

gram product. Thus, in Hartford the average subscriber has been willing

to spend approximately $65 a year for subscription programing ; and , on

the basis of numerous market studies made by Zenith , Teco, and others, this

appears to be the approximate portion of the public's recreational budget

that it is willing to spend on subscription programs.Of this $65 annual

program income, approximately 35 percent ( or $ 22.75 ) is available for

program procurement, with the remaining 65 percent required to support

the television station and the subscription system .

For purposes of nationwide projection , the Commission in its Further

Notice has estimated, on the basis of the Hartford trial , that a 10 -percent

nationwide penetration of television homes would be a relatively optimistic

figure in the foreseeable future. A 10 -percent nationwide penetration would

amount approximately to 5.5 million subscribers. Five and a half million

subscribers spending $ 65 each per year, of which $22.75 would be available

for program procurement, would make available $ 125,125,000 for subscrip

tion programs. This amount is dwarfed by current network expenditures

for programing. Thus, in 1965 ( latest figures available ) , the networks and

their 0. & O.'s spent $ 686,752,000 and the total broadcast industry spent

$ 953,251,000 on conventional programing. In short with a 10 -percent nation

wide penetration, subscription would have available for program procure

ment less than one-fourth of the amount spent by the entire television in

dustry for programing in 1964. Stated otherwise, subscription would have

to achieve approximately a 70 -percent nationwide penetration of television

homes to have an amount available for program procurement which would

even approximately the amount already being spent by the television industry

for conventional programing. Thus , the fear that subscription could win in

a bidding contest with conventional television is simply not realistic.

96. To the often made argument that STV would siphon from free

TV the programs that have high ratings and make the public pay

for them , Zenith and Teco say that the Hartford experience shows

15 F.C.C. 2d
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that even for box office programs the public is selective. Thus the

cumulative audience rating for first-subsequent-run films was about

27 percent but for older films it was 18 percent. Therefore, they argue,

it is unreasonable to assume that the public would pay to see the type

of program now available on free TV, especially when programs of

that type could be seen on some other station free. Even with the 40

top-rated programs on free TV during the fall season of 1964 , ac

cording to theNielsen rating, an average of 76 percent of the viewers

did not watch them.

97. To the contention that STV would siphon all major sports, they

state that even with an STV penetration of 20 percent in the top 175

markets, at an average yearly subscriber program expenditure of
$65 , there would be $ 650 million in program revenues. Assuming that

35 percent of this amount wouldbe available for program procure
ment, there would be $ 227,500,000 for all STV programing. Citing

figures for relative amounts of spending by the public for movies,
plays, sports, and other entertainment, assuming that these figures will

apply to STV spending, and allocating a proportionate amount for
program purchases accordingly, about $ 32 million would be available

for sports programs. This figure theypoint out is about 60 percent
of the sum ofapproximately $50 million that free TV spends for
some, but not all, of the sports programs seen on conventional TV .

This reflects the relative abilities of STV and free TV to acquire
sports programing. They state that with the money available , the

major contribution of STV to sports programing would be that of

carrying heavyweight championship fights and blacked -out games

( see note 30 supra ) .

98. Finally,to the argument that STV would siphon all present net

work conventional programing from free TV, they state that there are

just too many such programs to permit them to be absorbed by the

public's recreational budget at a rate higher than sponsors will pay

for their showing on free TV.

99. Other proponents of STV also present their positions in this

a rea. Telemeter says that STV will notsiphon butwill show programs

not now available to free TV. Teleglobesays that free TV is a giant
and can't be hurt, its revenues having increased from $324 million in

1952 to about $2 billion in 1965. With 10 -percent penetration , STV

revenues would only beabout $ 500 milliona year.Jerrold says that

phonograph records and tape recordings have not driven radio out of

business or decreased quality of radio programing, nor havemotion

pictures become extinct because of TV . Actually ,in Jerrold's view,

pictures have improved because of the competitionof television . Com

petition, it is said, should be assumed beneficial until a contrary show
ing is made and the Government should not inhibit competition for the

sake of preferring one kind of communications over another. Acorn

says that if STV programing is good enough it is conceivable that free
TŰ would try to siphon it away — a siphoning in reverse.

100. Comments of opponents of STV .- Concerning the matter of

audience siphoning, the Joint Committee says that the trial gives no

information because with an average of 5.5 percent of subscribers

watching STV at any one time, only 267 persons ( 5.5 percent of 4,851 )
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would be watching, and in a market with a net weekly circulation of
800,000 there would be little audience siphoning effect; and besides

such an STV operation would not long survive. However, they argue,

proponents foresee a 10 percent to a 50 percent penetration for STV.

With such penetration in Hartford it would mean anywhere from
80,000 to 400,000 subscribers for that market. But if programing of

a quantity and quality were available to attract that many subscrib
ers - i.e., to establish a successful STV operation - what would the

average viewingtime be ? Hartford provides no information aboutthat.

The Joint Committee points out that the Liston -Clay fight attracted

82.6 percent of the subscribers. With 80,000 to 400,000 subscribers,

they state, this would have had a disastrous impact on free TV on the

night of the fight. AMST says that although Zenith and Teco allege

that audience siphoning wouldamount toonly one-half of 1percent of
the audience available to free TV, by far the greatest part ofSTV pro

graming would be shown at peak viewing hours and it would therefore

have a criticalimpact at the very time that free TV generates its

largest advertisingrevenues which sustain programing in less prof

itable periods of the day. Free TV relies on low cost-per -listener
economics and would be vulnerable to audience losses. Moreover,

AMST urges, the success of STV depends on its ability to penetrate the

largest markets, as well as the smaller ones, and the destructive impact

of STV through the larger markets would strike at the heart of free
TV .

101. Pre -empting by STV of time now used by free TV is a matter

toward which ABC, NAB and the Joint Committee direct remarks .

The latter party states that the allegation of Zenith - Teco that there

would be 30-40 hours of STV programing per week in any market

and that this would still leave ample time for free TV overlooks the

facts that the 30-40 hours are in prime time and that Zenith -Teco do

not propose to limit STV to multiple station markets. The Joint Com

mittee also questionsthe assumption of a 30-40 hour limitation of STV

programing - a limitation based on the restricted amount of box office

programing and limitations in the family recreational budget. NAB

points out thatZenith and Teco have said that stations would be pre

dominantly STV or free TV because of such factors as prime time

demands by both types of programing. If a stationhas STV programs

on the air ,the time is taken away from nonsubscribers. In most mar

kets, even the use of one station for STV would seriously restrict the

public choice amongprograms. The concern of ABC about time pre

empting is expressed somewhat differently. It states that the Com

mission , recognizingthe number of free TV hours would be reduced

to some degree by STV, has proposed a limitation on the number of

hours of STV broadcasting. In spite of this, it is stated , hours of free

TV will be lost. There are relatively few markets with four or more

stations where the loss would be less noticeable. To the extent that

existing network affiliates use prime time for STV programs, network

clearances could be severely compromised. This could be especially

serious for ABC, which has the fewest number of primary affiliates

and therefore has a greater problem in obtaining clearances for its pro

grams. Failure of a significant number of stations to clear a program
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could badly hurt ABC's position in satisfying advertiser requirements,

especially if the lack of clearances occurred in some of ABC's key

markets.It could spell the difference between the retention or dropping
of a program . Nor do delayed clearances help , because research has

shown that programs cleared on a delayed basis frequently do not have

sufficient audience to make them economically viable. Finally, ABC

argues, the demand for station time of competing sources of enter

tainment which results in nonclearance of network programs fre

quently leads stations to drop network public affairs and other public

service programs. Pre-empting of station time by STV programing
would do this.

102. Several opponents state that the Hartford trial failed to give

information about program siphoning. For example, ABC says this is

because it was such a small operation that there wasn't even a remote

possibility that it could compete for the most popular programs of

network television that are sold nationally. CBS says that since the

Hartford trial was limited to 5,000 subscribers, rather than 50,000 it

originally contemplated as a maximum, meaningful conclusions on

program diversion cannot bemade. However, it is said ,the trial estab

Iished that STV and free TV rely on the same program sources , and

if the Hartford business projections are correct, STV would have

financial resources to siphon significant amounts of quality program

ing from free TV . Owners of box office programs now on free TV

would invite offers from both STV and freeTV.

103. The latter point--that STV and free TV would compete for

the same programs- is made by many opponents . It is variously argued

that STV would cater to the same general audience tastes asfreeTV

since the trial at Hartford showed that most of the programing would

consist of mass circulation entertainment (movies and sports ) ; that

STV would siphon offmost of the popular free TV programswith a

devastating effect on the latter service; that siphoning of top shows

would result in news and public service programing (which involve

substantial losses) vanishing from free TV because of loss of financial

earnings from the lost shows; that a showing of a program on STV di

lutes the potential free TV audience and vice versa ; that although

talent, absent any contractual limitation, could work for STV and

free TV, it cannot do so at the same time; that if the talent is a per

former he might suffer the same problem of audience dilution as

movies; that STV would bid away selective mass appeal programs such

as the world's series and professional football games since those in

volved would have a choice of whether to use STV or free TV ; and

that in addition to siphoning the most popular free TV programing

STV would siphon other programs as well as producers, writers, and
directors of entire serials and specials.

104. Both ABC and CBS discuss selective program siphoning. ABC

says that CBS is paying $19 million for the right to show the NFL

football games and that it appears that this is near the limit of what

freeTV can pay. It states that although it is difficult to estimate what

STV penetration would be nationally, if only 15 million sets were

tuned in to professional football games at a cost of $1 for each game,

over a 14 -game season revenues of $ 210 million would be obtained - an
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amount which dwarfsthe $ 19million that CBS pays. Thus it is implied
that STV could outbid free TV for such games.

105. Although questioning some of the reasoning of Zenith and

Teco underlying the assumption that about $ 32 million would be avail

able to STV for procurement of sports events ( if there were 20 -percent

penetration in the top 175 markets ), CBS says that even assuming that

figure, the Zenith - Teco statement that freeTV spends about $ 50 mil

lion for selected sports events so that STV couldpresumablynot out

bid free TV for them is not correct. CBS maintains that STV could

concentrate its programing dollars on the lion's share of the major

events and thereby siphon them from free TV .

106. Finally,ABC argues that there is no effective protection against

siphoning. It states that ifSTVis authorizedona nationwide basis and

siphoning then develops, the immense capital investments and the

establishment of viewing patterns will make it difficult, if not im

possible, for the Commission to take effective regulatory action . ABC

says that it was this sort of consideration that led it to urge the Com

mission to assert jurisdiction over CATV. As to taking action now

to prevent siphoning by Commission rule, it is asserted that the limi

tation of STV programing to box office attractions is impractical, and

in any event wouldraise section 326 and first amendment problems.

107. Reply commentsof proponents. — Zenith and Teco replyto com

ments of STVopponentson siphoning as follows:the Joint Commit
tee argues that even though talent might continue to work for free

TV and STV ,it could not do so at the same time.This completely

overlooks the fact that programs may be taped or filmed so that the

artist need not perform the impossible task of being in two places at

the same time. Recently (citing an example ), the same artist appeared

on CBS and NBC simultaneously. The argument that if talent appears

on both STV and freeTVit might dilute its conventionalTV audience

by self -competition - i.e ., by siphoning part of its free TV audience

to STV - is poppycock.

108. They advert to the example of ABC which stated that if 15

million STV sets were tuned in to NFL football games at a cost of

$1 per television household, then over a seasonof 14 games $210 mil

lion would be generated so that STV could siphon the games from

free TV because the latter medium can only afford to pay $ 19 million

for them . To this they reply : the ratings of AFL and NFL football

games have averaged between 10 and 14. Therefore, if STV could

achieve the same rating by levying a charge as was obtained when

the programswere shown free, STV wouldneed a penetration of100

to 150 million subscribers in order to obtain revenues of $15 million

per week . But there are only about 55 million sets in the country. It is

more reasonable to assume a 10 -percent STV penetration which would

result in about 51/2 million subscribers. At $1 per game and with a

rating of 10, STVwould obtain $ 550,000 per week or $ 7,700,000 for

the 14 -week NFL season — an amount far less than that which CBS

paysfor the games.

109. As to the Joint Committee's questioning of limitations in the

familybudget that would serve as a brake on pre -empting of time, the

Joint Committee had stated that this limitation was incapable of
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measurement. Zenith and Teco reply : It is measurable and was meas

ured at Hartford . Thus, during the first 2 years of the trial only 27

percent of the feature filmsshown were first subsequent run . Between

October 1 , 1965, and September 30, 1966, 70 percent were first subse

quent run. However, the average weekly expenditure of subscribers

was about $1.20 in both situations. Therefore, even with improved

programing the amount remains fairly constant and this is proof that

there is a family budget limitation.

110. In response to arguments that the trial was too small to give

information about siphoning they state that the sampleof 5,000 sub

scribers at Hartford is about five times larger than the Nielsen sample

for the whole country on which free TV so heavily relies. It is averred

that it gave the data on which estimates of potential may reliably be

drawn.

111. Zenith and Teco urge that contrary to hurting free TVby pro

gram siphoning, STV may well help freeTV because by helping to

increase the total box office returns (by adding to the theater returns)

it will make for a larger total box office revenue and this in turn will

make for the production of more and better quality feature films.They

state that this will help free TV because although that service is ap

parently placing more reliance on feature films, the fact is that the

source isdrying up. The stimulus that STV willgive tomotion pic

ture production will,according to them , help to alleviate the situation.

112. Finally, theyobservethat the Commission stated that if nation

wide STV were authorized it would require STV licensees to furnish

it with continuing information so that it might take steps to control

siphoning if it should appear to be developing. ( Supra note 35. )

113. Telemeter also voices the argument that STV will stimulate

more and better motion pictures by increasing box office revenues. It

points to the fact that only a small percentage of the population sees

any particular film ( see par. 53 , supra) in the theater, and home

viewing of current films would add to this number. In addition , it

states, millions will stillwait for the film to be shown eventually on

free TV. Hartford and Etobicoke, Telemeter urges, show that STV

and free TV can exist side by side with the latter taking up the in

terest and attention of viewers 95 percent of the time . STV will be a

supplementto the more extensive free programing.

114. Reply comments of opponents. The reply comments of op

ponents generally do not direct themselves to specific points concerning

siphoning, but generally reiterate previous arguments. The most em

phatic voice is perhaps that of ABC which emphasizes that it is er

roneous to argue thatthe public will not pay for what it can see free.

There are many programs- films, World Series, professional football

games — that would command a price if not available on free TV .

Thus, ABC argues, if such programs were siphoned to STV, it would

not be a question of paying versus seeing the program free , it would

be a question of payingor not seeing the program at all .

115. Oral argument. - In oral argument, many arguments concern

ing audience diversion, preemptingof time, and program and talent

siphoning are presented that were either previously made in this pro

ceeding or made in slightly different form . Some are conjectural. Some
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exaggerate, misconstrue, quote outof context , or overlook parts of the

proposed Fourth Report and Order drafted by the Subscription Tele

vision Committee. Such material is not repeated here. Several points,

however , should be mentioned .

116. First, opponents urge that to permit STV underthe rules pro

posed by the Subscription Television Committee ( limiting STV to

five -station communities and to only one station per community)

would have an adverse impact on conventional UHFtelevision stations .

Thus, for example, the Joint Committee says that in cities with four

stations with three of them network affiliated, the independent station

can count on only a small fraction ofthe audience. Hence, it is urged,

the affiliated stations, since they have the majority ofthe viewers, might

be able to withstand the audience diversion of STV, but the independ

ent station ( which they appear to indicatemight well be a UHÈ sta

tion ) , with its much smaller audience, would bemore seriously affected .

Theythen go on to say that it was just such a harmful effect on UHF

stations which formed the basis for adoption of CATV rules pertaining

to the importation of distant signals to the larger markets.

117. Second, AMST refers to the rule proposedby the Subscription

Television Committee that would have permitted feature films to be

presented on STV only if shown within less than 2 years after their

theater release , or after more than 10 years. They state, relying on

a variety ( July 26, 1967) listing of feature films to be shown by the

three networks during the 1967–68 season , that under such a rule

about 20 percent of the films listed would be available for STVbecause

less than 2 years of age, and about 12 percent would be available to

STV because they were more than 10 years old. This,they say, means

that "given the potential revenues of STV, STV could consistently

outbid free television in the competition" for such films. They argue

that theproposed rules wouldthus permit about one-third of the
feature films available to free TVto besiphoned to STV.

118. Third, AMST gives a rather detailed argument attempting to

show that STV couldgenerate enough revenues to have an adverse im

pact on freeTV. Briefly, the argument holds that while there is no

present public interest in or demand for STV, once established it

would create and generate its own demand by siphoningprograms that
were available free of charge and " snowball" until it destroys free

television. It is averred that STV could start this snowballing even with

relatively little penetration at the beginning for the following reasons :

The national average station rate for prime time is $ 3 perminute per

1,000 homes. Thus, a program an hour in length delivering 100,000

homes and having 16 commercial minutes would on the average, pro

duce $ 4,800. On the other hand, if a beginning STV station only had

5,000 or 6,000 subscribers viewing a program an hour in length for

$1 , it could outbid free TV for the program.

119. From this start, the argument then presents figures andassump

tions designed to show how ŠTV could eventually go on to dominate

program procurement both locally and nationally. Thus, it says that

assuming 20 -percent penetration into the markets where STV could

be authorized under the proposed rules, and assuming $65 yearly

program revenue from each subscribing home, total annual revenues
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would be $945 million - close to half the $ 2.2 billion total 1966 broad

cast revenues of the three TV networks, their owned and operated

stations, and all other commercial TV stations in the country. Assum

ing that 35 percent of annual program revenue goes for program

purchases (they question the 35-percent figure ), STV would have

à potential of $ 190,750,000 available yearly for program purchases,

an amount thatwould allow them to dominate programprocurement.

120. Conclusions. - We have given careful consideration to the in

formation supplied by parties concerning the impact of STV on free

TV and the related problems of audience diversion, preempting of

time, and siphoning of programs and talent. As might have been

expected, a considerable amount of the information is speculative.

But this is notto say that it has not been helpful in illuminating

various facets of the problems. As far as actual facts are concerned, we

are left with those provided by the Hartford trial.

121. About audience diversion , we know that at any particular

time the average subscription audience was 5.5 percent of the sub

scribers, although some programs, such as a heavyweight champion

ship fight, generated viewing among 82.6 percent of the subscribers;

that most ofthe programing was during prime time; that the average
subscriber viewed STV about 2 hours per week, viewed one program

per week , and spent $ 1.20 per week . Inview of the fact that the total

number of subscribers was about 5,000 and in view of the foregoing
facts , audience diversion was minute.

122. About preempting of timewe know that on theaverage there

were about 30 hours ofSTV programing per week.38 We also know

that the average subscriber paid$ 1.20 per week for programs whether

27 or 70 percent of the feature films shown on STV were first subse

quent run.

123. About siphoningwe knowthat all of the programsshown at

Hartford were unavailable over free TV anywhere in the Nation at

the time that they were shown. Thus there was no program or talent

siphoning.

124. The problem we face is that of whether and to what extent the

foregoing facts form a reasonable basis for conclusions about the im

pact that nationwide STV would have on conventional television

service, and the related question of audience diversions, preempting of

time, program , and talent siphoning. Opponents state that they

afford no basis for meaningful predictions. Proponents aver the con

trary . We are of the opinion that the Hartford experience, limited

though it mayhave been, was sufficient to supply informationthat can

serve as an adequate foundation for reasonable estimates about the

future . Nevertheless, as with any new and untried service, there are im

28 Thirty hours of programing per week is the fact that we shall have to use in our con
sideration of this topic with regard toauthorization of nationwide STV. Whether there was

actuallypreemptingof 30 hours perweek in Hartford is open to question because at the

hearing prior to the grantofthe Hartford authorization ŘKO informedtheCommission

that WHCT had beenoperating at a loss and that if the grant were not made it would

discontinue operation of the station (30 F.C.C. 301, 307 (1961) ) . Had the station gone

off the air, there would have been no free programingover it. Thusthe trial not only

provided STV programing,but, since WHCT wasrequired to broadcast at leasttheminimal

numberof hours of free programing required by therules for television stations ,itadded

tothe amount of free programingin the market insteadof subtracting. The argument of

STVproponents ,of course, is that nationwide STVwouldaidmarginalornewstations to
do just that.
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ponderables.39 Considering boththe Hartford factsand the imponder

ables, we believe it is in the public interest to establish a nationwide

STV system with the regulatory safeguards which we adopt today

safeguards directed at program siphoning and preempting of time.40

125. As to audience diversion, no reasons have been presented to

lead us to expect that substantiallymore than an average of 5.5 percent

of subscribers will be viewing STV at any particular time. The

constancy of the weekly program expenditure per subscriber even with

substantially more first-subsequent- run films would indicate that this

figure is likely to remain the same regardless of attractiveness of pro

grams. If it be assumed that everyTV home in the Nation would

become an STV home, this would mean that at any STV viewing time

5.5 percent of the television homes would be watching STV . It is

certainly questionable whether such audience diversion and possible

loss of revenues that might go along with it wouldimpair the present

service.41 However, in view ofthe fact that we believe it to be highly

unlikely that therewould be 100 percent penetration of STV through

out the country, it appears reasonable to assume that audience diver

sion would be considerably less. Even with as high as 50 -percent

penetration the audience diversion would only be 234 percent. In

view of the foregoing, and in view of the fact that the rules we adopt

limit STV for the present to communities receiving five or more grade

A commercial TV signals, and limit STV to one station in such com

munities ( which would further reduce the nationwide audience diver

sion ), we see no cause forconcern . This is especially true because we

shall also require STV licensees to furnish the Commission on a

continuing basis with information that will show trends with regard

to audience siphoning, preempting of time, and program and talent

siphoning ( see par. 348 ). Tothe extent that some STV programswhich

would result in very high subscriber viewing ( e.g., a Clay-Liston fight

that produced over 82 percent subscriber viewing )might cause signifi

cant audience diversion , we would observe that STV penetration of,

say , 20 percent would considerably reduce the magnitude of the diver

sion . Moreover, such diversion would probably berare, for such highly

attractive presentations are unusual. It could be mentioned, too , that

when a “blockbuster" such as “ The Bridge on the River Kwai,"

mentioned on many occasions in the comments, was presented on free

TV,audience diversion from the other two networks and from inde

pendent stations was considerable. An answerto such diverson might

be better competing programing, which would be in the public interest.

* One imponderable, mentioned by the Joint Committee, is the recent development of
CATV. Thatgroup urges that we should defer action on authorization ofSTVuntil the

impact of CATV on the present system is known. We find thisargument lacking in merit,

especially in view of the actions which wehave taken by the adoption ofrules togovern
integration ofCATVinto the present television structureof the Nation .

49 Topics such as whether interconnection of STV operations should be prevented or

limited ,whether STV should be limited to carrying certain kindsofprograms, whether
STV systemmanufacturers or franchise holders with franchises in more than one market

should be allowed to engage in STV program procurement or supply, and similar problems

relating to siphoning are discussed in the subsequent portion ofthis document which treats

of the issues mentioned in par. 45 (b) of the Further Notice ( see par. 25 supra) .

42 Industry figuresshow that about 61 percent of TV homes are tuned in during prime

time.If100 percent of TV homeswere STV subscribers and 5.5 percent were viewingSTV

in prime timethis would mean audience diversionofabout9 percent of the viewers.

However, it must be remembered that not all STV viewers would have been watching free

TV hadthey notbeen watching STV.
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As to the adverse impact of audience diversion on UHF stations

suggested in paragraph 116 ( see par. 171 ( 2 ) below ) .

126. Concerning preempting of free TV time for the showing of

STV programs, we are inclined to agree with those who state that if

STV is not limited as to the communities in which it may operate,

there might be considerable preempting of time, especially in peak

viewing hours. Taking the figure of 30 hours per week as aboutthe

maximum numberofhours which STVwill show per week regardless

of the number of STV stations in a market ( as Zenith and Teco urge),

and assuming, as Zenith and Teco mention, that the average TV station

operates about 115 to 120 hours per week, if an operating station in a

one-station market turned to STV it could reduce the amount of free

programing by a fourth, and in prime time could replace free TV

entirely. In a two-station market, in prime time the free programing

could be halved . Of course, if STV were carried by new stations, any

free programing ( as well as STV programing) would be additive un

less one were to argue that without STV the new station would have

carried all free TV programing. On the other hand, the argument

could be made that without STV the new station might never have gone

on the air.

127. In connection with the last point, Zenith and Teco state, that

the Hartford trial indicates that there is a likelihood that TV stations

will be primarily STV or freeTV in their programing because ofthe

demands of prime time of either service, because of the need of free

TV stations tomaintain network clearances and continuity ofaudience,

and because existing free TV stations, especially network affiliates, may

deem it imprudent to forsake present substantial profits for the

speculative profits of STV. For this reason, it is observed that, to

develop, STVwill probably have to turn tonew stations. Such stations,

they urge, will not preempt time but will add new STV time plus

conventional programing time to the total available to the market.

128. Zenith and Teco say that the limited supply of box office at

tractions and the limitations on the family recreational budget will

serve as brakesso that the number of free TV hours presently avail

able to the public that could be absorbed by STV could not be great.

However, it is clear ( see par. 126 supra ) that although the number

might not be great the effect could be great in communities with a

limited number of television stations. Moreover, Telemeter informs

us that at Etobicoke, on its three-channel cable system , it carried 5442

hours per weekper channel for a total of 1631/2 hours per week for all

channels, and that viewing averaged a little under 4 hours per week .

Although this Canadian experience might not be typical, it suggests

the possibility that more than 30 hours of STV programing might

be available to preempt free TV time, but not necessarily to divert

audiences from free TV. In view of these considerations, and in view

of our desire to assure an adequate number of hours of free TV

service to the Nation, the rule we adopt today limits STV operations

to communities within the grade A contours of five or more commer

cial television stations, and limits STV to only one station in such

communities. This, we believe, will assure that those communities will

usually continue to receive the full three network services plus that of
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an independent station .In such communities, the percentage of time

preempted from free TV would be minimal, and the effect of loss of

free television programing, even if all STV programing were inprime

time, would not be great. Moreover, to the extent that a new fifth sta

tion broadcasting STV programs isbuilt in a four -station community,

as a consequenceof the anticipated revenues from STV broadcasting,

the effect would be to add new free TV programing that would other

wise have been unavailable, since our new rules will require STV sta

tionsto carry at least aminimum of conventional programing.

129. Program and talent siphoning,aswe have stated, did not occur

at Hartford. Whether it would occur if STV is authorized on a nation

wide scale and were not limited by Commission regulation is oneof the

most hotly contested points in this proceeding. It is one of the im

ponderables to which we referred . Most arguments on the topic of

program siphoning we find too speculative to influence the action

which we take here. Among themwe would include that of AMST

set forth in paragraphs 118 and 119. To illustrate the speculation and

assumptions of the AMST argument, we note the following : ( 1 ) It

assumes the national average rate for prime time, but the rules sug

gested by the Subscription Television Committee, which we adopt,

would usually limitSTV to markets where the rates would behigher.

Thus the figure of $4,800 in the example given is too low. ( 2 ) It as

sumes that the 1-hour program over STV would bring $ 1,but most of

the programing may well be feature films, they last close to 2 hours,

and theaverage price for them at Hartford was $1.03. The average

overall charge per hour for all kinds of programing was 59 cents.

Hence the revenues for an hour's viewing on STV might be half their

figure. ( 3) It assumes 20 -percent penetration. As we state in paragraph

168, this could be toogreat a figure. ( 4 ) It gives the predicted amount

of money that would be available for purchase of STV programing

( $ 190,750,000 ), but it fails to state the amount spent by the networks

and all of the commercial TV stations. In this connection, attention

is invited to the figures given in the fourth quoted paragraph appear

ing in paragraph 95 above which suggest that the amount spent by the

latter might well be upwards of five times more than the amount

AMST says would be available to STV for program procurement. ( 5 )

It implies that the STV operationhas 5,000 to 6,000 subscribers and

that they would all be viewing the 1-hour program . However, we have

noted that at anyone time only about 5.5 percent of STV subscribers

are likely to be viewing STV. Therefore, we could only expect from

275 to 330 to be viewing the hypothetical program . To have5,000 or

6,000 viewing, we would have to assume that the STV station had

from roughly 91,000 to 109,000 subscribers. All of the foregoing, it

appears, tends toinvalidate theAMST argument that from small be
ginnings STV could proceed forth with to outbid free TV.

130.Of the various arguments raised by STV opponents, we find

that of so - called selective program siphoning most persuasive. It is at

least conceivable that a successful nationwideSTV system , even though

possibly not having as much money as free TV to spend for program

product, could , bydirecting its purchases at select programs, e.g., the

World Series or professional football games, take themfrom freeTV
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and require the huge audiences of those programs to pay to see them

or not seethem at all .We would not considerthis to beinthe public

interest . Zenith and Teco, in discussing the charge that STV would

siphon from free TV programs with high ratings, say that it is tor

tured reasoning to assume that people will pay to see siphoned pro

grams on STV when there are programsof the sameconventional type
which could be seen on free TV . We disagree. In a different context, in

refuting an argumentof STVopponents, wesaid that a viewer wish

ing to see a heavyweight boxing match'willnot be satisfied with a

tennis match . Thesame reasoning applies against the views of Zenith

and Teco here . If a viewer wishes to see a particular program and that

program appears on STV and not on freeTV, he may not be satisfied

by viewing other programs of the same general type on free TV .

131. The rule which we adopt, and which is discussed more fully in

paragraphs 285-338 below , will serve to prevent, or greatly limit, selec

tive program siphoning. First, that rule requiresthat feature films

shown on STV shall not havebeen given general release in theaters

more than 2 years beforeSTV showing. In other words, to the extent

that STV shows feature films (and both Hartford and Etobicoke sug

gest that they will constitute much of STV programing) they must be

current films. It appears that such motion pictures infrequently find

their way to free TV ( see par. 64 ), and it does not appear that,in the

light of box office economics of motion picture production , they may

generally do so in the foreseeable future. Thus the older films, which

are usually the ones shown on free TV, cannot be shown on STV and

there can be no competition between the two services with resulting

siphoning to STV of that kind of programing - a kind, incidentally,
which opponents seem to indicate is of growing importance to free

TV. Two exceptions to the requirement that films shown onSTV must

be current are the following : ( 1 ) The rule will permit STV stations

to televise up to twelve feature films per year which had general release

over 10 years before STVshowing. STV stations maynot choose to

show that many old films. In any event, even if they do, this could be

expected to constitute a very small percentage of all feature films

shown per year byan STV station ( see par. 59 ) and any siphoning

would be minimal. In this regard , we note that AMST (par. 117 ) states

that about 12 percent of the feature films to be shown on free TV

in the 1967–68 season would be over 10 years old. Our calculations at

the end of that season show less than6 percent to have been of that

age. During the first 6 weeks of the 1968–69 season , none were that old.

(2 ) The rule permits STV showing of films from 2 to 10 years old

that have been offered to and refused by free TV, or that theowner

of the televising rights will not permit to be shown on free TV ( for

reasons mentioned in par. 287 infra ). It is clear that use of such

films by STV will not siphon them from conventional television .

132. Second, the rule will also require that sports programs shown

by STV in a community shall not have been shown on free television in

that community on a regular basis within the last 2 years. Thus, for

example, the World Series, having been on free TV in October 1964

couldnot be shown on STV in October 1965. This rule, we believe, will

serve effectively to prevent siphoning of key sporting events that might
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prove desirable to STV entrepreneurs, and assure the continued free

viewing of programs of that kind now being seen free. It will, how

ever, permitSTV to show programs suchas " blacked -out” games that

presently do not appear on conventional television. (Details of this

rule are discussed in pars. 288–305 below .) Finally , the rule will not

permit STV to show programs common in free TV in which con

tinuing characters are presented from week to week in a series using

a common setting or central program concept. This type of programing

constitutes a not inconsiderable portionoffree TV programing:

133. In view of the indications that STV programing will consist

mainly of feature films and sportsevents, we believe that the new rules

will assure that, with regard to the major part of STV programing,

there will be little or nosiphoning. The restriction on week -to -week

series should further prevent sucheffects. Admittedly, it is conceiv

able that this still leaves sometypes of programs open to siphoning

e.g., specials, and perhaps a few feature films less than 2years and

more than 10 years old -- but we believe that these rules represent the

extent to which we should regulate at this time. As we have stated

( par. 90 ) , although we consider the preservation of conventional tele

vision service and the continued availability of free programs to be

important, we also believe that the competition between STV and

free TV couldresult in improved and more varied programing for

both services. We believe thatthe ruleswe adopt, in the light of the in

formation now before us, strike a desirable balance in this area . We

shall, of course, as stated in paragraph 125, continue to watch closely

the developmentof the infant STV industry to detect any trends with

regard to siphoning.

Other information , such as ( 1 ) modus operandi ofthe service; (?)

the technical performance of the systems; ( 3 ) thenature of the

programs offered ; (4) the methods to be employed; ( 5 ) the role

of participating broadcast station licensees ; (6 ) the possible

monopolistic features of STV.

134. ( 1 ) modus operandi of the service; ( 4) the methods to be em

ployed ; (5) the role of participating broadcaststation licensees.42_

Since these three items are closely interrelated, they will be discussed

together. Zenith and Teco say that there are three functional organi

zations in the operation of STV service : ( 1 ) A local franchise organi

zation to scramble programs for stations; to provide for the installa

tion, servicing and maintenance of unscrambling devices attached to

television sets of subscribers; to provide information to subscribers so

that they will know how to adjust the unscrambling device to obtain

desired programs; and to collect and disburse revenues obtained from

subscribers. ( 2 ) A TV station licensee over whose facilities the STV

programs are broadcast. ( 3 ) Program sources which supply programs

directly to broadcasters.

135. At the Hartford trial , they state, RKO General, Inc. was the

franchise holder, and its subsidiary, RKO Phonevision Co., was the

licensee of WHCT over the facilitiesof which the STV programs were

transmitted . We are informed that programs were obtained by WHCT

42 Additional information about these subjects appears in app. B attached hereto.
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in a manner comparable to that now used by conventional TV stations

in obtaining programs from networks, syndicators, and other sources.

Programs were obtained from manysources (more than 50 sources

during the first 2 years of the trial ) , it is said , such as motion picture

producers and distributors, sports promoters, producers of plays, and
the like.

136. Zenith and Teco assert that there appears to be no business or

public interest reason why there should not be a close ownership rela

tionship between the franchise holder and the station licensee as was

the case in Hartford. They also express the opinion that probably in

some markets there will be instances in which the two have little or no

ownership relationship. One possible reason for this ,they say, is that

it takes a substantial investment to operate an STV franchise system

and some stations could not meet this burden alone. However, they

urge that so long as the franchise holder is required to supply STÜ
service to all stations in a market authorized to carry on STV opera

tions, it would appear to make no difference whether the franchise

holder is owned entirely by nonbroadcasters, or by one or more TV sta

tions in a market.43

137. During the trial, it is said, it became apparent that any of three

possible methods of arranging for programsmight be used : ( 1 ) The

Îicensee, the franchise holder, and the program distributor might agree

among themselves upon a division of fixed percentages of gross :
(2 ) the licensee and franchise holder might join together in a coopera

tive effort to obtain programs from distributors, with revenues in

excess of the program costs being divided on a basis agreed to by the

licensee and franchise holder; ( 3 ) the franchise holder might supply
the

programs and buy time from the station at a so - called subscription

card rate to broadcast them, in much the same manner as networks

and affiliates now operate. Thisapproach, they state, might be used

particularly when nationwide STV is getting underway in order to

induce investors to build new TV stations for the showing of STV

programs.

138. We are told that at Hartford the licensee of WHCT had control

over the selection of STV programs, thetimes at which they were to be
broadcast, and the charges to be made for them . ( This, of course , was

in accordance with the provisions of the Third Report under which

the trial was authorized .) Zenith and Teco express the opinion that

as a matter of business policy, as well as regulatory policy , these func

tions should always be the primary responsibility of the licensee.

139. ( 2) The technical performanceof the systems.-- The Hartford

trial , Zenith and Teco state , established that the system could meet the

technical requirements of the Third Report, namely: ( a ) The opera

tion must not cause interference, either within or without the fre

quency employed, to any greaterextent than is permissible under the

present rules and standards of the Commission. ( 6 ) The operation

must not cause perceptible degradation in the quality of video or audio

signals on any receivers during either a subscription program or a

nonsubscription program .

43 This argument is based on the assumption that more than one STV operation would

be permitted in a market. It is irrelevantsince the rules adopted herein permitonly one

STỹoperation in a community.
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140. In addition , it is related that the trial established that the

Phonevision decoder (unscrambler ) could be installed on all makes

and models of TV sets if the sets were in good operating condition :

that the system provides adequate protection against reception by non

subscribers; that it functions to permit an accurate allocation of per

program charges to the individual programs, the monthly billing

reflecting not only the total amount due for programs butthe amount

for individual programs ; that a credit system will work and is accepted
by the public ; and that Phonevision equipment will function satis

factorily witha minimum of service calls,home service calls having

averaged 89 cents per subscriber per year.

141. Zenith and Teco mention that, as a result of the Hartford ex

perience, a new model decoder is being production -engineered that will

accommodate color as well as monochrome, that can be connected to the

antenna terminals of the set instead of to the inside wiring, that simpli

fies the billing function of the new decoder soas to reduce cost and

facilitate operations on the part of the subscriber, and that has cir

cuitry changes designed to reduce cost and further improve reliability.

142. In connection with the foregoing statements, Motorola says that

it has studied the Zenith and Telemeter proposals ( presumably the

descriptions of those systems submitted in response to the Further

Notice ) and that both vary widely from any system used in prior field

tests. It is averred thatthe Hartford field test “ involved a totally dif

ferent concept and the field test results can have no meaningful bearing

on the technical aspects of the proposed systems.” A similar statement

is made with regard to the system used by Telemeter in Canada (which

was a cable system ) and the proposal ( for an over -the -air system )

submitted by Telemeter in this proceeding. These statements are fol

lowed by a suggestion of Motorola that further field testing is therefore

needed before STV can be authorized .

143. To this Zenith and Teco reply that the decoder used at Hartford

operated in conjunction with certain parts of the subscriber's television

set to unscramble the signal, whereas the newproposal uses the same

unscrambling principle but does the unscrambling independently of

the set, and sends the unscrambled signal directly to the antenna

terminals of the subscriber's set. They further state :

( 1 ) That the television broadcast signals and Zenith scrambling appara

tus used in Hartford during the past 4 years were and are exactly the same

as those to be used with the new Zenith decoder described in our July 25,

1966 technical submission in this proceeding ; ( 2 ) that the decoding func

tions performed by the apparatus under test in Hartford are the same as

those accomplished by the decoding apparatus described in Zenith's current

technical submission ; and ( 3 ) that the Hartford test of these signals and

the effectiveness of Zenith's scrambling and decoding processes involved
several thousands of hours in a field test operation involving thousands of

homes. Thus the Hartford operation provided a greater quantity and quality

of field testing of the proposed Zenith concept in actual commercial use than

any comparable type of service has ever before had. Therefore , Motorola's

conclusions with respect to field testing of the Zenith concepts are totally

unfounded .

144. (3 ) The nature of the programs offered .— This has been fully

discussed in relation to the question of whether STV can offer a bene

ficial supplement of free TV programing and will not be treated here .
15 F.C.C. 2d
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145. ( 6) The possible monopolistic features of STV . — Zenith and

Teco state that the Hartford trial has established that there are no

inherent monopolistic features arising from STV operations. They do

not urge that theCommission selectPhonevision equipment as the only

system to be used for nationwide STV. On the contrary, they suggest

that the Commission adopt general standards that willpermit the use

of multiple systems, and that will result in competition. They do, how

ever, admit that it is unlikely that, as a practical matter, there will be

more than one over-the-air STV system in any single community (were

we to permit more than one such operation ), although theremaybe
competition within a community between cable and over -the - air STV.

But within a community ,Phonevision could be used with color or

monochrome sets, UHF or VHF,and couldserve more than one station

authorized by the Commission to conduct STV operations. This, they

point out, would be under the regulatory control of the Commission.

146. As to programing, they aver the following : there are already

in existence numerousproducers and distributorsof programs of all

kinds from which STV may draw . During the Hartford trial, there

was no centralized distribution control over the programs chosen for

STV broadcast. RKO was free to negotiate with any program supplier

for whatever programs it desired on whateverterms it worked out.

Ninety percent ofthe STV programs shown at the trial were obtained

on the basis of RKO's paying the program supplier a fixed percentage

of the program revenues obtained from subscribers. In a relatively

small number of cases - e.g., a Broadway play - it was necessary to pay

cash acquisitioncosts. If requested byRKÓ, Teco usually provided

such funds to RKO in return for receiving a certain percentage of the

subscription fees receivedfor the program . It is emphasized that this

aid was not given until RKO hadnegotiated for the program and re

quested Teco aid. On occasion, and at the request of ŘKO, Zenith

sometimes stepped in to facilitate negotiations for programs, but this

was usuallyby way of using its personal contacts. Zenith also furnished

some financial assistance to Teco to aid itin obtaining programing as

mentioned above. Zenith states that it does not intend to continue

supplying such assistance if STV is operating on a nationwide basis,

and it also does notintend to engage in the distribution or production

of programs for STV.

147. It is claimed that comments filed in this proceeding in 1955

alleged that Zenith andTeco would exercise control over the distri

bution and selection of STV programs whereas such has not been the

case. These two parties state that because of legal and business reasons

they could not enter into any arrangement or tie- in with local franchise

holdersgiving any program suppliertheexclusive use ofPhonevision

facilities. If nationwide STV is authorized, they say, Teco will serve

two functions: ( 1 ) Granting local franchises and promoting the use

of Phonevision equipment. ( 2 ) Possibly assisting in obtaining pro

grams for STV, butsuch assistance will not tie -in with its arrange

ments with local franchise holders, or with the arrangements that such

franchise holders may have with station licensees, so as to give Teco

an exclusive position with regard to any other program supplier.

148. The comments of Zenith and Teco on this subject end with a

15 F.C.C. 2d



Subscription Television 513

statement that monopolistic conditions in any business result from

either the intent of parties involved or naturaleconomic forces. These

two parties aver that they have no intent to gain monopolistic control

over STV in the United States. With regard to station owners , they

say, there can beno monopoly because of theCommission's multiple
ownership rules. While the natural economic forces that might make

for monopoly are difficult to foresee, they state that under the oper

ating proposals which they make there does not appear to be "any

immediate or reasonable prospect of monopolistic evils which would

require governmental regulatory action. If, after the full play of the

natural forces of competition , a condition now unforeseen should arise

at some time in the future which would indicate any trend toward

monopoly detrimental to the public, the Commission can always exert

its present regulatory power to eliminate any antitrust problems that
may possibly arise."

149. Combining itscommentson the modus operandi, methods to be
employed, and possible monopolistic features ofSTV , Telemeter takes

issue with some of the viewsexpressed by Zenithand Teco. The posi

tion of Telemeter follows, nearly all of it being best expressed in its
own words.

150. There is only one STV operation in the United States today

that at Hartford which numbers but a small minority of the com

munity as subscribers, and they only spend about 5 percent of their

time viewing STV .

The fact is that subscription television is not even an infant industry. Its

opponents have attempted, by raising false issues, to stifle it before it can

be born . Any regulations which the Commission makes at this time should

recognize the essential truth of this statement.

The elements of a subscription television industry have not yet emerged

in any clear -cut form . There are no subscription television programing com

panies, syndicators, maintenance companies or other needed components.

The elements of the existing structure which constitutes commercial broad

casting, or which constitutes the motion picture production, distribution and

exhibition industry, do not yet exist. The Commission must therefore pro

ceed with caution in adopting rules to regulate an industry whose essential

character has not yet begun to emerge, lest its natural and successful growth

be unduly restricted and inhibited.

The subscription television business, regardless of the form which it will

ultimately assume, will have at its core today the subscription television

entrepreneur. He is the man, or the corporation which must bring all of the

elements required for successful subscription television into existence. At

some time in the future, after the business has been started, there will be

producers, maintenance firms, syndicators, broadcasters and others, but

these elements do not exist today. It serves no useful purpose, therefore , to

talk about separating the components and establishing regulations to govern

their relationships. If a single firm is not allowed to start a total subscrip

tion television business including everything from the production of enter

tainment through its broadcasting, through its sale tothe public, through

installation of decoders, and through the collection of money , and every other

aspect of the enterprise, subscription television is unlikely to come into

existence .

Subscription television, in its present stature, is analogous to the motion

picture industry in its beginnings. A motion picture theater, like any other

theater, is an enclosure containing means for exhibiting entertainment

for which the patron must pay. The enclosure of a theater may be analogized

to the scrambling and unscrambling means of the broadcast subscription

television system , and the box office to its credit or cash charging system.

15 F.C.C. 2d
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The projection equipment constitutes a means of communicating the enter

tainment on film to the public, and is analogous to the transmitting equip

ment of a broadcast. The theater owner picks his programs and determines

the timing and duration of their exhibition and their pricing, incidentally

on the basis of his knowledge of his market.

In the early days of motion pictures, exhibitors would not go to the expense

of building theaters because there was no entertainment available to be

shown in them . Therefore, in order to get the industry under way, a natural

identity developed between producers, distributors, and exhibitors. This

identity was an absolute necessity if the industry was to come into
existence .

Atthis stage in the development of subscription television, no company

(which is truly independent ) is going to invest in decoders if it does not

control broadcast facilities, and if it is not able to assure itself that it will

be able to make its own efforts to obtainprograming by every means physi

cally available. * * * The problem of the infant subscription television indus

try is that even where entertainment is available, it has been withheld , so

that it is naive to assume that a subscription television operator, at this

stage, can sit in his office and expect purveyors of entertainment of top

quality to come to him .

Furthermore, in view of the obvious and manifest hostility of existing

media toward subscription television , it is equally naive to suppose that

commercial broadcasters in significant numbers will approach a detached

subscription television operator --without his own broadcast facilities for

the privilege of showing an occasional subscription television program . If

subscription television is to develop, it is Telemeter's considered judgment

that it will have to be started by those in full control of every aspect of

the subscription television business with no , or exceedingly few, limitations

upon their ability to solve the multifarious problems which experience has

shown they cannot avoid . ” ( Emphasis in original. )

151. The Joint Committee directs comments atanother aspect of

the question of monopoly in its reply comments. It states that STV

proponents hold thatthe Commission cannot regulate STVrates to

be charged subscribers. However, the Joint Committee says, it would

be singular for the Congress to have intended that broadcast frequen

cies could be used for STV without at the same time having provided

power to regulate rates to prevent rate gouging. It is for this reason ,

it is stated, thatthe Commission has no authority to authorize STV.

152. TheJoint Committee then goeson to say that if, as Zenith and

Teco state, it is unlikely that there willbe more than one STV system

in anysingle market, then such an STV station would have a monopoly

over STV in that community, and it would be unconscionable for the

Commission to permit such a situation to exist without having the

power to regulate charges. It would be an abdication of Commission

responsibility , it is argued , to permit STV operators to use the fre

quencies and charge subscribers without clear congressional authority

to regulate rates and without even considering or deciding whether the

Commission already possesses such authority. The JointCommittee

also refers to the comments of ADA , a group that favors STV, which

indicate that STV should be regulated as a common carrier.

153. Conclusions. - In paragraph 25 above, we indicated that we

would first consider comments concerning the question of whether an

STV service should be established, and that we would then turn to

consideration of 15 issues of importance in determining what the pat

tern of regulation of such a service should be. We mentioned that

comments concerning the broad question of whether to establish the
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service fell into five categories. The first four have been fully treated

above. As to the fifth - concerning modus operandi, monopoly, and

other matters — the immediately preceding paragraphs contain perti

nent information and views thereonsupplied bytheparties. Since the

topics in the fifth category are closely related to some of the 15 issues,

in the interest of efficient presentation we shall evaluate the informa

tion and views about them and state our conclusions thereon in the

course of treating the 15 issues to which we now turn our attention .

Fifteen regulatory issues

154. In the following paragraphs, the issues are stated verbatim as

they appeared in the Further Notice,and are followed by a discussion
thereof.

(1 ) Whether subscription television should be limited to communities

receiving a minimum number of television signals; e.g., whether

it should be limited to stations the principal communities of which

are within the grade A contours of at least four commercial tele

vision stations ( including that of party proposing to broadcast

subscription programing), or whether it should not be so limited

but should, in communities not lying within four commercial

gradeA contours, be restricted to a more limited scope, especially

as to hours of operation, than those in four -service communities.

( See limitation proposed in section 73.643 (d ) of appendix C)

155. This issue may be divided into two parts: ( 1 ) whether STV

should be limited to communities receiving a minimum number of TV

signals ; and (2) whether, if there is no such limitation , there should

be a limitation as to hours of operation of STV stations. Our discus

sion here will be restricted to the former. The latter may more prop

erly be dealt with under issue (2 ) below which has to do with the gen

eral topic of hours of operation of STV stations. Both parts of the

issue, of course, underscore ourconcern over possible reduction of free

TV hours and services available to the public in communities where

STV operates.

156. Some proponents ofSTV urge that the service be permitted to

operate in any community, regardless of the number of TV signals

which it receives. Telemeter, for example, states thatSTV hasa poten

tial for usefulness under varying situations in different sizes and

types of markets. Thus, in marginal communities it might form the

financial basis for building a station that would otherwise not be built.

In large communities with three network services it might provide

the basis for the development of a viable UHF competitor. Kaiser

makes a similar point, stating that " [t ]his is particularly true in mar

kets such as LosAngeles, where the numberof competing stations is

large enough to strain the advertiser-supported system's ability to
provide financialand programing support.

157. Zenith and Teco hold the view that section 307 ( b ) of the act ,

which requires the Commission to make a fair, efficient and equitable

distribution of broadcast service among the several communities, dic

* In addition to inviting comments on the issues, the Further Notice asked for comments

on rules proposed in app. C attached thereto. For convenient reference , that appendix is

also attached hereto as app . C.
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tates the conclusion that STV should be made available to all com

munities where there is a demand for it. In this connection, they

mention that if STV could bring about the construction of a first TV

station for a community, they would find it difficult to think of any

public interest considerations that would justify not permitting the

building of such a station. Along the same lines,Teleglobe says that

itbelieves that among the principal objectives ofSTV is that ofaiding

UHF broadcasters in their struggle to survive, and a limitation of

STV to, for example, markets with two or more stations would defeat

that objective. Zenith, Teco, Telemeter, ACTS, and Trigg- Vaughn

suggest that questions of whetherSTV operationsshould be permitted

in a particular community would best be handled on an ad hoc basis.

158. ACLU urges that STV operations should be permitted in any

market. Its views are founded onits interest in advancing diversity of

expression ( which it regards as an application of the first amendment)

by way ofover -the-air broadcasting. It believes that by providing new

and different programing STV can increase diversity. If it is not

limited to particular markets, there will be open competition that will

also enhance diversity, ACLU states . ADA also believes that STV

should be permitted in all markets. ACLU and ADA have additional

views which are related to this belief, but they more properly belong

with a discussion of hours of operation discussed under issue ( 2) below

and will be treated there.

159. ABC, as previously mentioned , opposes STV. However, in
the event that the Commission should decide to authorize such a serv

ice, it offers its views on the various issues. It believes that this and the

following three issues are related to the question of what rules are

necessary to protect the existing structure of conventional commercial

television. It states that :

[ u ] ntil the impact of pay-TV operations upon the free television struc

ture can be assessed, it would not appear meaningful to adopt restrictive

rules which, at this juncture, are necessarily somewhat arbitrary. If the

Commission elects to go forward with authorization for pay - TV, ABC urges

that it adopt no rules at this time with respect to [this matter] * * * If,

based upon meaningful experience with pay - TV , it appears that rules of

some kind should be adopted, further rulemaking proceedings are available

to the Commission .

ABC adds, however, that the Commission should make it clear that

STV is not intended to disrupt the existing structure of free TV, in

cluding network service, and that it should place STV proponents on

notice that the fact that no restrictive rules are adopted does not mean

that they might not be at some future date if found to be necessary to

preserve that structure.

160. As opposed to the aforementioned views that there be no limi

tation inregard to the communities in which STVmay operate, both

proponents and opponents suggest the contrary. Thus, Acorn ,a pro

ponent, believes that STV should not deprive anyone of free TV that

he now has, and therefore thinks it inadvisable to allow STV opera

tions over existing stations in one-stationcommunities. The more sta

tions in a community, the less the effect of STV broadcasting over one

of them would be, Acorn states. On the other hand, it seesno reason
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arbitrarily to restrict STVonly to the larger markets since in some

cases it would appear that STV would not undermine free TV service ,

Wherever possible, Acorn deemsit best to conduct STV operations

over new stations, for this could only add to the TV service of a

community.

161. Munn and Chase, also proponents, are of the view that STV

should be limited to communities that have three grade A commercial

signals in addition to that of the STV stations, so that there will be

three network services available. Of the same view is the Joint Com

mittee which urges that, if STV is to be permitted , it should be limited

to communities within the grade A contours of at least four commer

cial TV stations, for thiswould be consistent with the goal of the Com

mission to promote parity among the networks. It was this policy

which underlay the conditions of the Third Report, it is said , and the

Hartford trial provides no basis for changing that policy. However,

the Joint Committee would superimpose on such a rule the additional

requirement that, if a market is one ofthe top 100, there be a hearing

to determine whether it is in the public interest, and, specifically , con

sistent with the establishment and healthy maintenance of free TV

service in the area, to permit STV therein - a requirement not unlike

that used in CATV proposals to extend the signals of TV stations

beyond their grade B contours into one of the top 100 markets. The

Joint Committee argues that such a requirement exists for CATV in

spite of the voluminous information available about CATV which was

prepared by Drs. Seiden and Fisher, the National Community Tele

vision Association, CBS , and AMST, so that a fortiori there should

be such a hearing requirement for STV about which much less is

known.

162. AMST, in discussing this as well as other issues, says that the

very fact that the issueshave been posed recognizes rather than cures

the incompatibility of STV and free TV . With regard to this issue it

argues that to restrict STV to the largest markets will not prevent

the preempting of free time from free TV and that in such markets

more people would be deprived of this time. McClendon expresses the

view that STV should not be permitted over VHF stations in multiple

station markets having at least one UHF or one independent VHF sta

tion if those VHF stations broadcast one or more hours of network

programing during prime time. This, it is suggested, would correct

the economic imbalance between UHF and VHF stations.

163. Conclusions. Because we believe that STV can furnish a bene

ficial supplement to the programing of free TV and that itmiglit well

provide a wholesome stimulation that would improve free TVand the

overall programing available to the public, we believe that it should

be authorized. However , as indicated in previous portions of this

document, although the Hartford trial did furnish information that

has proved helpful in making reasonable estimates of the future, its

proscribed nature has left numerous areas about which weare legiti

mately concerned. Until we know more about how STV will develop

on a nationwide scale, we feel it best to proceed with caution . For this

reason , the rules which we adopt are designed to strike a reasonable

15 F.C.C. 20



518 Federal Communications Commission Reports

balance that will not hamstring the development of the new service

and yet will provide sa feguards against occurrence of events that

might be contrary to the public interest.

164. One area of concern is that of the pre-empting of time by STV

from free TV . The Third Report provided that STV trial operations

might be conducted only in communities lying within the grade A

contours of at least four commercialTV stations including the sta

tion of the STV applicant. It mentioned that one of the primary

reasons for this provision was to assure the continued availability of

substantial amounts of free TV programing to the public : i.e., to pre

vent undue pre -empting of free TV time. We stated in that report

that it was our intent to suspend judgment on the question of whether

there should be such a market limitation if permanent STV were

authorized . The Further Notice, having referred in paragraphs 31-32

to the foregoing, announced that,in the light of the Hartford informa

tion, we tentatively agreed with the view of Zenith and Teco that STV

should not be so restricted. However, we specified this matter as issue

( 1 ) , the present issue, and invited comments thereon .

165. We have carefully weighed the comments, including those sum

marized in the immediately preceding paragraphs as well as those

mentioned in paragraphs 93, 94 , 101 , and 122 above, and believe on

further consideration that the tentative conclusion of the Further

Notice should be rejected. For reasons stated below , we are now of the

view that, at least for the present, STV should be restricted to com

munities lying within the grade A contours of at least five commercial
TV stations including that of the STV operator, and are adopting a

rule to that effect.45 ( It is thus more stringent than the requirement of

the Third Report. ) This conclusion has been anticipated in paragraphs

126–128. Thefollowing supplements those paragraphs.

166. Elsewhere (par. 90 ) we have indicated that we regard the

continued availability of free programing as a most important con

sideration. This is so because we think thatthe tremendous investment

of the public in television receivers based on the expectation of free

serviceought to be protected and the millions of viewers who rely on

that service for free entertainment should be permitted to do so . Al

though we are aware of the merits of the arguments that STV should

be permittedin all communities — the arguments maintaining that

permitting STV in all communities might help marginal or new

stations in small communities, might aid UHF in such communities,

might promote diversity of programing ;arguments thatsection 307 ( b )

oftheact requires that STV be allowed in all communities where a

demand exists; arguments that we should not regulate in this area

45 This rule appears in sec . 73.642 (a ) of app. D. It may be noted that the rule does not

require that the five or more stations providinggrade A service toa communitybe licensed

to that community. When we speak of a five-station community herein, we mean a station

receiving five grade A services regardless of whatthecommunities of licenseof thestations

are. The rule requires the entire community, not merely part of it, to be located within the

five gradeA contours .It is further noted that the rule, in addition to the five-station

requirement, also contains other provisions designed to restrict preempting of time. One.

discussed under issue ( 4 )below , provides that in the five- station communitieswhere STV

will be permitted , only one station in the community may engage in STV operations.
Another is that, notcountingthe station of the applicant, at least four of the stations

must be in operation and providing conventional TV service at thetimeof theSTVgrant
of authorization .
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until the impact of STV on the free TV structure has been assessed

we are of the opinion that at this stage, where uncertainty about the

new service exists with regard to this subject, considerations of pro

tecting against preempting are overriding.In communities with fewer

TV services, preempting could substantially reduce the amount of free

programing available to the public, as some parties have mentioned.

Since it appears likely, from the Hartford trial, that much of the STV

programing might be in prime time, the effect would be even more

marked, for although theloss in terms of hours is the same regardless

of the time ofday when the preempting occurs, the loss in prime time

would generally be a loss of more popular programs.

167. The rule protects against such loss in communities with fewer

TV services. In communities where it permits STV, it usually assures

three network services and one independent service. To the extent

that existing stations in those communities offer STV, there will be

a relatively small amount of time preempted . To the extent that STV

operations occur on new stations, there will be no preempting at all.

It gives ample assurance againstthe dangers to networks, mentioned

byABC and the Joint Committee, which could conceivably result in

an untoward weakeningof the present broadcast structure. At the same

time, the rule will permit a not inconsiderable portion of the Nation's

populationto have the opportunity to use the new service if it so

desires.46 Moreover, this will afford an opportunity to observe what

factors evolve inthe operation of a nationwide STV service, such as,

for example, the broadening of the base for the purchase of programs

which Zenith and Teco tell us was lacking in a single -city trial, the

possible development of an STV network, audience diversion,pre

empting of time,programsiphoning, or others .With this additional

information we should be in a position to take further steps to guide

the development of this service in the public interest as it seems
appropriate .

168. At the present time there is no certain way of predicting what

STV penetration will be after the service has been authorized on a

nationwide basis. If we wereto hazard a guess, it would be that 10

to 20 percent would be optimistic for the near future. If this is cor

rect, it would appear likely that the most interest in STV would be

focused on thelargest communities where the potential for more sub

scribers lies. Our rule, therefore, should not seriously impair the

development of STV since it would generally permit it in those

communities.

169. We do not adopt the suggestion that the point at issue be

handled on an ad hoc basis. This would involve separate hearings,

and the results, in our opinion, would not be commensurate with the

cost, time, and effort expended thereon. A rule on this subject is clear

and automatic in its application. It appears to the be the better way to

handle the matter .

4As of Aug. 31 , 1968, the Commission had allocated five or more commercial channels
to 89 markets which include 81 percent of the Nation's TV homes. STV is potentially
available to all of those markets . More immediately, of those markets, 68 — including 76

percent of all TV homes - presently have activity on four or more channels ; i.e. there

are licenses, permits, or pending applications for four or more stations .
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170. We note the suggestion of the Joint Committee that hearings be

held on applications requesting authorization to engage in STVopera

tions in the top 100 markets. The Joint Committee maintains that the

important factor common to both STV and to CATV proposing to ex

tend television signals beyond the grade B contours of stations to one

of the top 100markets is that of the introduction of programing not
otherwise available to free TV in the market . The principal concern

of the Commission in the CATV and the STV proceedings, it states,

has been over the impact on free TV. Since hearings are required by

rule in CATV for the top 100 markets, they should also be required

when STV attempts to enter those markets. The point is lacking in

merit.

171. In the Second Report and Order in docket Nos. 14895, 15233,

and 15971, wediscussedin detail the reasons for the rule which requires

hearings for the top 100markets,47 and we shall not repeat that discus

sion here. Suffice it to say that STV and CATV involve different con

siderations — of which we shall mention only a few — that clearly in

dicate that the concern that led us to the conclusion that CATV

hearings should be held does not exist here. Thus, ( 1 ) in the case of

CATV systemsentering the top 100 markets, we wereconcerned with

the fact that CATV stands outside the program distribution process

through whichUHF stations have to obtain their programs. In the

case of STV, there is no such element of unfairness since the STV

operator would bein a program procurement position similar to that of

the UHF free TV operator. (2 ) In the case of CATV, audience diver

sion from the UHF station could be large. In the case of STV, it

would, as we have said, probablybe small.In this connection, we note

that CATV systemshave multiple channels and thus a single CATV

system is a source of multiple competition for local stations, whereas

here we are permitting only one STV operation in a market. ( 3 ) STV

can broadcast over aUHF station. If so , it is because the licensee

thereof believes that it will help his station, not harm it. In fact, one

of the principal arguments of proponents of STV is that it will aid

UHF, not damage it. These few observations should make clear the

reasons why we reject the Joint Committee's proposal.

172. The oral argument contains views of various parties directed

at the rule proposed in the Fourth Report and Order drafted by the

Subscription Television Committee, which is the rule which we adopt

here . Many of these arguments were previously made and are not

mentioned here since they are presented and evaluated above. Some,

however, are given consideration now since they either present new

suggestions or raise matters concerning the rule which otherwise merit

discussion .

173. Telemeter, for example, like some other parties, argues that the

rule is unduly restrictive. More particularly, it says that because

about 80 percent of the Nation's viewers may be able to enjoy STV

under the rule, this is no reason for depriving the other 20 percent of

the service. The Commission , it urges should be as much concerned

about this as it is about “ white " and " grey " areas in aural broadcasting.

47 2 F.C.C. 20 725, 769-784 ( 1966 ).
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Our view that the investment of the public in TV sets based on the

expectation of free service should be protected is assailed on the

ground that the sets in which the publichas invested can be used for

STV service, conventional service, or both . The choice, we are told,

as tohowthe publicshould best use its investment should rest withthe

public. If the public does not want to pay for STV service, STV

will fail . Although in another partof its oral argument Telemeter

indirectly recants this view, we would point outthat it is true that the

public is free to use its sets for conventional television or for STV

with the rule that we adopt. However, this would not be true in a

one- station community if the station were engaged in STV operation.

The ruleis designed to assure that there isachoice betweenSTVand

conventional programing, and that the choice will be a fairly broadone.

174. Concerning broadness of choice, ABC doubts that the rule is

sufficiently restrictive to attain the desired objective. As an example,
it mentions Providence which has three local stations and receives

a grade A signal from three Boston stations. It argues that if a

Providence station converted to STV, and thus removed one of the

three network services from Providence, it would be to the detriment

of viewers in outlying areas who do not receive service from the

Boston stations. We believe that if a more restrictive standard were

to be adopted, such as, for example, one that would permit STV

operation only on a station in a community lying within the principal
community contours of five or more televisionbroadcast stations, it

would unduly shrink the number of communities that could qualify.

This, in our opinion , would unduly hamper the development of the

new STV service. Moreover, the argument that ABC makes, con

cerning loss of service by some viewers in a community who are outside

the range of television stations licensed to other communities, could

be made even with the more restrictive principal-community-contour

requirement. It is a question of where to draw the line. Under the

circumstances, we believe that the grade A contour provides a fair

criterion ofeligibility for STV authorizations.

175. ABC also says that to the extent that the rules would provide
the stimulus for activation of new stations, the five-grade A rule could

have serious adverse economic impact in markets currently supporting

three orfour stations but which are not profitable or only marginally

profitable. They state that the Tucson, Arizona, area has four television

stations on the air and allocations forat least a fifth . This market, they

observe, has shown an overallloss according to FCC figuresso that if

a new STV station competed for advertising revenue for periods when

it is not programing STV, one or more of the free TV stations would

suffer serious economic hardship and might ultimately be forced off

the air. In this regard, we note that a Carroll financial issue may be

raised with regard to an application for an STV station as well as for

a new conventional TV station . Moreover, it must be remembered that

the STV stationcould not accept advertising for a key portionof its

broadcast day, since it wouldprobably use prime time for STV pro

grams, and no commercials will be permitted under the rules we adopt

during the STV period of broadcasting.
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176. AMST raises a point that requires clarification. The Fourth

Report and Order drafted by the Subscription Television Committee

made clear that the rule would permit STV only in communities within
the grade A contours of five or more commercial TV stations. It also

clearly set forth the basis for the rule, namely, to prevent undue pre
empting of time from conventional TV stations. However, AMST
appears to assume that the purpose of the rule is to provide STV

service to large communities and not to small ones. It then goes on to
argue that in some cases STV could , under the rule, be authorized

to a station in a small community. Hence, they say, the rule does not

accomplish its intended purpose. We wish to make clear that the object

of the rule is to limit preempting oftime, and not to assure that STV

will be brought to large communities rather than small ones. The key

is the number of grade A TV services available and not the size of

the community.

177. As a practical matter , this probably means that most large

communities will be eligible. However, as AMST indicates, some small

communities will be eligible too . As an example, AMST mentions Fort

Lauderdale, Fla . This community, it says, lies withinthe grade A con

tours of three Miami stations and two West Palm Beach stations, so

that it would be eligible for an STV authorization . Were this the only

factor involved , it would present us with no problem , for it clearly

falls within the purport of the rule . However, AMST points out that

there is only one TV channel assigned to Fort Lauderdale so that if it

were used for STVit would preempt the only channel assigned to that

community to provide for local service. First ,we would point out that

the station , under the rules, will be required to broadcast a certain

amount of free programing. It is expected, of course, that in so doing

it will meet community needs. Moreover,although we do not write it

into the rule, in the rare cases where such situations might arise , we

shall as a matterof policy condition the grant of an STV authoriza

tion on the applicant's broadcasting some local programing during

prime time.

178. Other parties, believing that the rule is too restrictive, suggest

a standard other than the five -station rule. Thus, Nationwide, holder

of a construction permit for channel 47 in Columbus, Ohio, would pre

fer a rule that permits STV in communities which lie within the

grade A contours offour commercial stations, three of which are VHF

stations, and which has a local noncommercial educational station in

operation. This situation , which fits that of Columbus, Nationwide

urges would give the UHF station a better chance for survival. Skia

tron urges that the five -station rule not apply to UHF stations at all

and that such stations be permitted to engage in STV operations in

any area . It also suggests that if a community receives four commer

cial TV services from VHF stations, one of those stations be permitted

to engage in STV operationseven though a UHF station is similarly

licensedto serve the community.

179. Teleglobe recommends that STV authorizations be granted in

communities with four or more commercial services, including the sta

tion of the applicant . It believes that this might help a considerable

number of struggling UHF stations, and that the more STV opera
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tions in existence, the more favorable would be the prospects of devel

opingprogramsspecifically for STV, with resulting improved quality

and diversity of programing. Zenith and Teco proposed modification

of the rule to provide that STV be permitted in communities to which

five or more TV channels have been allocated , but that STV be per

mitted if only four stations are in operation at the time of the STV

authorization ( including the station of the STV applicant).

180. We believe that the suggestions of Nationwide, Teleglobe, and

Zenith are essentially the same as that made by the Joint Committee

(par. 161) and the standard used in the Third Report. We believe that,

on balance, the overriding importance of protecting against undue pre
empting of time weighs more heavily than the other benefits claimed

to result from a relaxation of the rule as proposed by those partiesand

by Skiatron . As we have stated in paragraph 167, after having had

an opportunity to observe the development of the new service under

the rule,we shall be in a position to take whatever steps seem appro

priate with regard to this rule.

(2 ) Whether stations engaged in subscription operations should be

required to broadcast a minimum number of hours of conven

tional programing and, if so, what the minimum should be (see

section 73.643 (c) ofappendix C). Whethersubscription program

ing should be restricted to certain segments of the broadcast day

and, if so, what segments ; and whether a minimum or maximum

number of hours of subscription programing per day or week

should be specified ,and, if so,what the numbershould be . (Con

cerning this issue, see section 73.643 (d ) of appendix C which has

been drafted on the assumption that only one subscription opera

tion would be permitted in any single community. Comments are

invited on alternatives if the issue in paragraph 45 (6 ) ( 4 ) is

resolved to permit more than one such operation in a community.)

181. As with issue ( 1 ) , our concern is with making sure that ade

quate amounts of free programing remain available to the public

in markets where STV operationsexist. Requiring STV stations to

broadcast a minimum number of hours of free TV would be directed

toward that end, as would the establishing of limits on STV broad

casting both as to amount and timeof day of such broadcasting. In

paragraph 33 ofthe Further Notice , we mentioned that if free TV

is to remain available, the amount of permissible STV broadcasting

by a station should depend on the amount of free TV available from

other stations servingthe community. Asan example, we suggested

that all STV stations be required to broadcast the minimum number

of hours of free TV required by section 73.651 of the rules, and that

the amount of STV broadcasting ( assuming only one STV station

in a community ) should vary with the number of TV stations serving

the community andwith the time of day ( prime time or nonprime

time) . The proposed rule to that effect appears in section 73.643 ( c)

and (d ) of appendix C. Comments were invited on the proposal, which

assumes oneSTV station per community, and on what the rule might

be if communities were permitted more than one STV station.

182. Many parties agree that STV stations should be required to
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carry the minimum number of hours of free TV required by section

73.651 of the rules in the interest of helping to maintain a supply

of free programing for the market.However, this view is not without

its opponents. Munn and Chase, for example, say that the free pro

graming of STV stations might be an unwarranted burden on STV

stationsand couldturn out to be programing designed to fill the re

quirednumber of hours, but of low quality. This could be especially

true, they state, in major markets where STV stations would be

competing with large, well-equipped and well-staffed stations. More

over, incommunities receiving many TV services, the free program

ing of STV stations might bepurely redundant. For this reason ,they

urge that no such requirement be adopted, and that STV be allowed

to pursue the development of good STV programing without having

to present free programing.

183. Trigg-Vaughn also disagrees with the proposal to require a

minimum number of hours of free TV over STV stations, and for

the same reasons expressed by Munn and Chase. It states that the

requirement could impose a severe operating disadvantage on STV

licensees who are attempting to pioneer STV, by requiring them to

do more than their competitors simply for the right toengage in STV

operations. It suggeststhat, since both STV and free TV are broad

casting, the purpose of section 73.651 would be metby permitting

STV licensees to fulfill the requirements of that ruleby all STỰ

or any combination of STV andfree TVbroadcasting.

184. It goes on to say that if at a later time it should appear that

such a rule is necessary, the Commission can take necessary action.

In the meantime, it is said , absence of such a rule at the outset will

permit STV to have greater freedom in the programing area and a

better opportunity fordevelopment.

185. As to limiting STV to certain segments of the broadcast day,

or limiting the number of hoursof STV, proponents generallyoppose

such restrictions, stating that the record shows no need for them ,

that at this stage they would hamper the development of STV , and

that the amount of time of broadcasting of STV programing should
be determined in the market place .

186. On the other hand, one proponent — Zenith - Teco - states that

because single -station communities present a unique problem , and

because there is no problem of time availability for free TV in com

munities within the grade A contours of five or more stations, the

proposed rule with regard to such communities should be adopted.

They believe, however, that communities receiving service from two

to four grade A signals present different considerations. As a practical

matter, it is said, network affiliates in such communities are not likely

to give up assured profits to enter the speculative STV area . More

over, the Hartford trial has shown that STV will have greater de

mands for STV programing in prime time than the proposedrule

would permit. These two factors could operate to confine STV to

only a few communities where five grade A signals are received , and

where therefore there would be no limit on STV broadcasting. They

therefore suggest that the Commission exempt UHF stationsin two

to four station markets. This would, they urge, permit STV to have
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the same competitive access to UHF that free TVhas always had,

and would restrict the rule to VHF where most of the free TV is.

187. They also suggest that any timelimitations be applied on the

basis of an annual average and not a daily or weekly average, as is

permitted with the AM -FM nonduplication rule (47 C.F.R.873.242),

so that programs will not be arbitrarily restricted . Finally , since the

meaning of prime time is vague, they propose that the rule define

the term as the hours between 6 p.m. and 11 p.m., which is alsothe

period used in the programing portions of the Commission's applica

tion forms. Another clarifying suggestion is made by ABC, which

points out that ambiguity exists in the proposed rule as to the meaning

of community, which may be cured bylanguage making it clear that

it is referring to the community to which the stationis licensed .

188. AMST does not think that the proposed rules should be

adopted because, among other reasons, in a five -station community it

would be possible in peak viewing time to have no free TV available,

in a four -station community, it would be possible that there would

be no free programing available between 7:30 and 9:30 p.m., and so

on with regard to communities with fewer TV services. The Joint

Committee suggests restrictions more stringentthan those in the

proposed rule. Among others, it suggests thatno STV station be per

mitted to devote more than 60 percent of its broadcast day to STV

programing. Thus, whereas our proposal would have imposed no

restrictions on STV stations operating in five -station communities,

the Joint Committee would impose the60 -percent restriction on them

because the lack of information about the possible impact of STVon

free TV "does not warrant the risk of permitting anypay-TV station

to operate on unlimited time in any market. ”

189. ACLU believes that STV should not be viewed as a beneficial

supplement to free TV, but as a different and independent system .

Therefore, that group argues, both services will have the greatest

chance of developing their potentials if stations are exclusively STV

or free TV, and they accordingly propose that there be two classes of

TV broadcast stations . This, they state, would best promote diversity

( see par. 158 ) because an exclusively STV station would have the

incentive to provide diversified programing for all hours of the day and

evening.( In addition to working against diversity,they state that to

permit STV and free TV over the same station could lead to various

problems which they set forth .) ADA has similar views, but they con

tain additional ramifications which are discussed later in paragraphs

254-257.

190. Conclusions. - In discussing issue ( 1 ) we stated thatwe were

adopting a rule limiting STV operations to communities within the

grade A contours of five commercial TV stations because we believed

that assuring adequateamounts of free TV programing to the public

was an overriding consideration. We shall not repeat the discussion of

the subject which we presented there, but point out that the same con

siderations lead us to adopt a rule requiring STV stations to broadcast

at least the minimum number of free TV hours required by section

73.651 of the rules. We believe that, at least at this point in the devel

opment of the new service , such a rule is a necessary safeguard,
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191. We cannot agree with ACLU and ADA that there should be

two classes of stations and that STV stations should not only not

broadcast the minimum number of conventional TV hours, but should

be prohibited from doing so. One of the principal arguments made by

proponents of STV is that it will promote development of new or mar

ginal stations and of UHF by supplying needed financial support.
Clearly , the development of which they speak is one that envisaged

both STV and conventional TV on the same station . We are of the

opinion that STV and free TV can exist side by side on the same sta

tion, each service supplementing the other to the ultimate benefit of

the public, and that free programing will not be an undue burden on
STV stations.

192. We are adopting a rule limiting STV to five-or-more -station

communities, permitting only one STV operation in a community ( see

issue ( 4 ) ) , and requiring that STV stations broadcast at least themini

mum number of hours of free programing, all in the interest of as

suring adequate freeprograming for the public. We now face the

question of whether STV programing should be limited as to segment

of the broadcast day and tonumber of hours of programing. The

answer to us is a clear “no.” We have made adequate provisions to

assure free programing. The new service cannot be completely sur
rounded with restrictions lest it smother. Some flexibility in operation

is needed, and for various reasons we think that this is an area where

that flexibility should be preserved. For example, to limit the number

of hours of STV programing in prime time could, in the light of the

Hartford trial, quite possibly prevent the new service from becoming

financially viable. Prime timewasthe principal programing time at

Hartford, and it would appear that it will be in new operations. STV

should be permittedto program that or any other timewith STV pro

graming if it so wishes, with as many or as few hours as it wishes. A

single exception is thatof STV over a station using the only channel

assigned to a community, in which case we consider it inthe public

interest to require somelocal programing in prime time. Such situa

tions should occur rarely (see par. 177 ) .

193. With the limitations which we are adopting, the fears of the

Joint Committee about impact should be allayed ; and the AMST

argument that the proposed rule might allow all STV programing

(and no free programing) during primetime in five-station communi

ties vanishes.In the light of the position we take it becomes un

necessary to discuss some of the other points made in the comments.

As with other parts of our rules, should experience indicate the need

for modification thereof, such changes can always be made.

(3) Whether subscription televisionshould be permitted overany tele

vision station (subject to possible qualification as in par.45 (b ) (4 )

concerning number of stations in the market ), UHF stations only,
or some other limitation

194. Comments on this issue present a mixture of views. Several

parties state that STV should be permitted over any station, for to

adopt limitations, such as limiting it to UHF stations, is inherently

anticompetitive, and no station should be precluded from rendering
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STV service if it wishes. They argue that there is no apparent reason

for any limitation of this nature, and that if one were adopted it

would ' foreclose VHF stations in some communities from STV

operations and some communities might be deprived of STV, con

trary to the public interest. Although Trigg -Vaughn is of the fore

going view , it states thatas an interim policy the Commissionmight,

in comparative hearings, favor UHF applicants proposing STV opera

tions. Kaiser, believing that it is too early to decide whether to limit

STV to particular types of stations, in effect says that there should be

no limitation at the present time.AMST, although opposing STV,

apparently would favor not limiting it to UHF stations because,

among other reasons, it is irrelevant whether free TV is impaired by

STV over UHF or over VHF stations, and because to limit it to UHF

would do violence to the principle ofan integrated UHF and VHF

national television system on which the all-channel law is based. In

any event,AMST argues, “the Commission's plansforUHF develop

ment are long -rangeand short-term expedients like this would only

divert UHF stations from providing the free television service con

templated for them by the Congress."

195. On the other hand, some parties would have us limit STV

operations to UHF. The usual reason for this view is that STV can

supply needed economic and program sources for marginal and new

UHF stations. The views differ slightly : Skiatron, for example, would

limit STV to UHF and marginal VHF stations. Springfieldsays to

limit to UHF but to waive the rule on an adequate showing. Nation

wide ( in oral argument) suggests that in intermixed markets pref

erential treatment should begiven UHF stations over VHF stations

in obtaining STV authorizations. It also would prohibit STV over sta

tions with basic network affiliations. Acorn would limit STV to UHF

stations atthe outset. It says that a UHF station is morely likely to be

a new station and that thepublic would be morelikely to pay forpro

grams over that station than to pay tostations from which they have
been receiving programs free. In addition , Acorn observes, since UHF

stationsare more likely to be new , there is less chanceof preempting of

freeTV time than there is if an established VHF station begins

STV operation .

196. Conclusions. - Although as a practical matter, STV mayturn

out to be limited mostly to UHF stations, we do not think it should be

so limited by rule. To do so could , as some parties argue, foreclose

some VHFstations that wish to engage in STV operationsfrom doing

so. With the rules that we adopt today, sufficient restrictions are

placed on STV to act as safeguards in areas of concern. We do

not find any of thereasons givenfor restricting STV to UHF of suffi

cient weight to merit such a rule as this time.

(4 ) Whether more than one station in a community should be per

mitted to engage in subscription television operations, and , if so,

whether such stations should be permitted to broadcast subscrip

tion programs simultaneously

197. Telemeter states that this is a complex question which should

be decided on a case-by -case basis, at least until some pattern emerges.
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It thus appears to oppose a rule restricting STV to a single station in a

community. Zenith and Teco mention that as a practical matter it is

likely that there will only be one STV station in a community, but to

impose such a limitation by rule would apparently go contrary to the

Commission's policy of encouraging competition. They suggest de

ferring this kind of decision until such time as a second station in a

communityapplies for STV authorization, at which time the Com

mission will have information concerning the operation of the first

station therein and could make a judgment on the basis of that infor

mation and other local public interest conditions. The opinion of Kaiser

that it istoo earlyto decide thisissue is consistent with the foregoing.

198. Various parties, including ABC, Teleglobe, and ACLŮ take

a position that STV should not be restricted to a single station because

this is anticompetitive. Teleglobe adds that a limitation would also

be unfair to another station in the community wishing STV.

199. Munn and Chase say that STV should be limited to one station

per community because there is insufficient box office programing for

more than one station, and that allowing more than one to engage

in STV operations would deteriorate theservice. Trigg- Vaughn and

AMST state that to limit STV to one station in a community would

give the single station a monopoly. Moreover, according to AMST,

" the combination of these market monopolies, deeply committed to

pay television , would be particularly effective and energeticin efforts

to'siphon' free television audiencesand programing." ÄMST admits,

however, that such a restriction would reduce the preempting of free

TV timeby STV.

200. Conclusions. – Our concern about preempting oftime has been

previously discussed. It has led us toadopt rules restricting STV to

certain communities, and requiring STV stations to carry some free

TV programing. For the same reason, weadopt a rule that,with the

qualification mentioned in paragraph 207 below , restricts STV to one

station in a community. If more than one station were licensed to a

single commmunity more time could be preempted than we consider

to be in the public interest at this juncture. We foresee no serious

problems of monopoly in this connection. Opponents state that there

will beno competition if there is only one STV station in a commu

nity. We observe that there will be competition between the station

offering a recent film without commercial interruptions and unedited,

and stations offering a usually older film with no direct charge, and

with commercials and editing. There will also be competition between

STV stations and motion picture theaters. The prices charged by the

latter will provide a bench mark that the STV station must heed.

And there will be competition between two ways of viewing sports

events for pay. It may benoted , too , that there are numerous com

munities in the Nation which have but a single free TV station , but

monopoly problems sufficient to warrant action on our part have not

arisen. In paragraph 152, we mentioned the views of the Joint Com
mittee to the effect that it would be unconscionable for the Commis

sion to permit such a monopoly without having clear-cut authority to
regulate rates . We do not find it so . In balancing the conflicting con

siderations of dangers of preempting time against danger of monop
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oly, the scale tips in favorof protecting against the former. As to the

matter of rate regulation, it is discussed under issue ( 9) below .

201. In oral argument, Teleglobe suggests that therule which we

are adopting be modified to permit two STV stations ( using the same

technical system ) in communities lying within the grade A contours

of six or more operating stations. It believes that this would make for

additional diversity and supplemental programing. ADA suggests

permitting STV on any number of channels in a community if this

does not reduce the number of free TV services below four. Although

these suggestions may have merit, we think it best at the outset to

adhere to the one-station rule until more experience is gained. It is

possible that they might be given consideration in the future.

202. In its oral argument directed at the proposed one-station rule

in the Committee draft of the Fourth Report and Order, AMST,quot

ing from the draft, states that the rationale of the rule is “ if more

than one station should broadcast STV programs in a single market

more time could be preempted than we consider to be in the public

interest at this juncture." It then says that there are many communi

ties in which STV programs from more than one station will beavail

able. As an exampleit refers to the Springfield - Holyoke, Mass.,

market, which , it says, possibly would be required to receive the STV

programs of three STV stations. Citing from the 1967 Television

Factbook, it says that under the " five-grade A rule” STV stations

could be authorized in Springfield -Holyoke, in Worcester, Mass., and

in Hartford, Conn ., and thattherefore each of the three STV stations

could be required to give STV service to Springfield -Holyoke.48 It

says that Worcester is covered by the grade A signals of three Boston

commercial TV stations and bythe grade A signal of the Worcester

station. It says that Springfield and Holyoke arecovered by the grade

A's of at least two Hartford stations and by the grade A's of two

Springfield -Holyoke stations. It does not say how many grade A
signals cover Hartford.

203. Theexample is inaccurate and strained, and in any event misses

the point of the rule. It is inaccurate and strained because, using their

source , the 1967 Television Factbook , the following seems evident : An

STV station could be authorized at Worcester, as AMST states. It is

covered by three Boston stations, one Worcester station,and has two

idle channels assigned . If anotherBoston station increased its facilities

to cast a fourth Boston grade A signal over Worcester, the presently

operating station in Worcester could apply for an STVauthorization.

However, that station does not casta grade Asignal over Springfield

Holyoke and would not be required to give STV service tothat com

munity. Assuming that there is no fourth grade A signal covering

Worcester from Boston, then one of the two idle channels would have

to be activated in order to grant an STV authorization for a Worces

ter station. For purposes of discussion , we shall assume that the

new station would cast a grade A signal over Springfield -Holyoke,

and that it is granted an STV authorization .

# See issue ( 10 ) below . Under the rules we adopt, each STV station must, with some

exceptions, provide STV service to those requesting itwho reside within the gradeA

contour of the free TV service of the station .
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204. Using thefactbook, it is clear that only two Hartford stations

include Springfield -Holyoke in their grade A contours. The only other

grade A contours covering those communities are those of the two

Springfield -Holyoke stations. Since there are only two channels as

signed to Springfield -Holyoke, there couldnot, under the five-station

rule, be an ŜTV authorization granted for Springfield -Holyoke. How

ever , for purposes of discussion , we shall assumethat a Hartford sta

tionincreasesits facilities and casts a third grade A signal over Spring

field -Holyoke so that an STV station could then be authorized in the

latter market. We shall further assume that such an STV station is

authorized.

205. Finally, according to the factbook, it would appear that Hart

ford lies within the grade A contours of five commercial TV stations.

Stations in that community would therefore be eligible foran STVau

thorization . For the sake of discussion , we shall assume that a Hart

ford STV station is authorized .

206. With these multiple assumptions, we arrive at a situation where

an STV station is authorized at each of the three markets under con

sideration . It is, of course, possible that the grant for STV operation

in Hartford might be to a station that does not cast a grade A signal

over Springfield -Holyoke, so that it would not be required to give STV

service to thatmarket.However, for the sakeof discussion, we assume

that the Hartford STV authorization goes to a station the grade A

signal of which covers Springfield -Holyoke. Thus, we now have three

STV stations, the one at Springfield -Holyoke,the one on the activated

channel at Worcester, and one atHartford all being required to give

STV service to Springfield -Holyoke.

207. This in and of itself is not undesirable, whether or not the STV

stations broadcast simultaneously . The one-station rule is not designed

to assure that there will be only one STV service to a community. Its

purpose is to prevent undue preempting of time. It purports to do this

by assuring that, in addition to STVservice, there are at least four

grade A free servicesavailabletoa community. Let usexamine Spring

field -Holyoke with that in mind .That market would be receiving a

free service from its non -STV station, none fromthe non -STV station

at Worcester, and two free services from non-STV stations in Hart

ford. It would thus be receiving three free services, instead of the four

that the rule contemplated . This, we believe wouldnotbe inthe public

interest. Hence weare amending the rule as proposed in section 73.642

of the Committee draft. As proposed by the Committee, the rule stated

that one STV authorization would be granted to a five or more station

community if, not counting the station of the STV applicant, at least

four of the stations which include the community of the applicant

within their grade A contours are operating stations. We now amend

it to state that the STV authorization will be granted if, not counting

the station of the STV applicant, at least four of the stations which

include the community of the applicants within their grade A contours

are operating non-STV stations. This meansthat if the Worcester and

Hartford stations were authorized for STV in the example mentioned

above, and subsequently oneof the two Springfield -Holyoke free TV

stations should apply for STV authorization , the application would
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be denied because if it were granted , Springfield -Holyoke would lie

within the grade A contours of only three non-STV stations.

208.We have analyzed Springfield-Holyoke in detail for several
reasons . First, it demonstrates that it is unlikely that the situation

imagined by AMST would occur , although admittedly it could occur.
Second, it serves to sharpen and bring into focus the rationale of the

one-station rule, and to provide what we believe to be a desirable

amendment to it that will avoid future confusion, since we believe that

the problem covered bythe amendment couldarise. For example, Hart

ford (using the television factbook ) lies within the grade A contours

of four Hartford stations and oneofthe stations in the Springfield

Holyoke market. It is therefore eligible for an STV authorization.

Waterbury, Conn., lies within the gradeA contour of the Waterbury

station and the grade A contours offour Hartford stations. If a Hart

ford station that placed a grade A signal over Waterbury were to re

ceive an STV authorization, and the Waterbury stationsubsequently
were to apply for STV , its application would be denied .

( 5) Whether more than one subscription television technical system

should be authorized , and , if so, whether more than one technical

system should be authorized to operate in any one community

assuming that the answer to paragraph 45 (b ) ( 4 ) is such as to per

mit more than one station in a community to engage in subscription

operation - and, if only a single technical system is permitted,

what system should it be?

209. This issue was referred to briefly in paragraphs 36–39 of the

Further Notice which mentioned that Zenith and Teco favor not limit

ing STV operationsto a single technical systembecausethe underlying

policy of the act encouraging competition points to the adoption of

general technical standards within which more than one system might

operate. We stated , however, that there might be advantages to the

adoption of a single technical system - advantages similar to those ac

cruing to the basic broadcast services, color TV , and FM stereo where

we have required all broadcast stations inanyband to use a single sys

tem so that receiving equipment in the hands of the public willbe

capable of using signals from any station .

210. Possible disadvantages in using multiple systemswere men

tioned inthose paragraphs as well as in appendixB of the Further

Notice, which consisted of a memorandum from the Chief Engineer of

the Commission for the information of commenting parties. These in

cluded the following : Viewers living within the service areas of more

than one STV station would be put to unnecessary expense and incon

venience if they wished tosee the programsof more than one of them .

Persons purchasing decoders and latermoving to other communities

where other STV systems are used would be put to unnecessary expense

and inconvenience. Even if decoderswere rented rather than bought,

there might still be inconvenience and expense in installing more than

one kind of decoder in the home. Having multiple systems might re

strict competition because viewers with one decoder attached to their

sets could not, without additional inconvenience and expense , receive

STV programs of other stations. Thus, different systems in the same
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area might have different audiences. Competition between systems in

the marketplace mightbecomea popularity contest between competing

systems which would be decided largely on the basis of promotional

efforts rather than on their respective merits. The competition should

occur before the Commission and be decided on the basis of technical

merits before the STV service is regularized. With multiple systems,

it will be necessary for the Commission to decide on a city-by -city basis

what system should be used. This would necessitate detailed technical

evaluation ofthe comparative merits of systems competing for the same

market. If different kinds of decoders are used , their price would be

greater than if only one kind were manufactured in greater quantity

for a single system. In addition to the foregoing,the Chief Engineer's
memorandum contained considerable detail about patents , patent

holders, and the Commission's revised patent procedures adopted

December 6 , 1961, which are designed to prevent the public benefits of

systems which the Commission specifies shall be used from being

derogated by unreasonable exercise ofpatent rights . That information

will notbe repeated here.

211. The comments in favor of having a single technical system are

very brief. Thus, ABC states that it favors a single system because the

public interest would be served, but does not say how .ACLU favors a

single system because multiple systems would have a deleterious effect

on diversityof expression for the reasons mentioned in paragraph 37

of the Further Notice. Motorola gives somewhat more on the matter.

It states that authorization of multiple systems would be

a tragic regulatory mistake for which the public would pay a high

price in years to come.

A single technical system provides the basic tools for growth of the service,

as it has for television, both monochrome and color and for FM -stereo. A

single technical system allows equipment manufacturers a better opportunity

to plan, to produce, to control inventory, to control national distribution and

service, all of which reflect in higher quality, more reliable , lower priced
units for the ultimate consumer .

Motorola urges thorough field testing of all systems before a single one
is selected . It states that both the Zenith and the Telemeter systems

have not been adequately tested ( see pars. 142–143 supra ) , and urges

the Commission to institute a formal program of technical investiga

tion and to request the industry to reconstitute the National Television

Systems Committee as a vehicle for obtaining the field performance
results for the Commission to evaluate .

212. The most lengthy arguments against limiting STV to a single

technical system are presented by Teleglobe, Telemeter, and Zenith

Teco. Teleglobe offers the following : It presents a brief sketch of the

history ofSTV systems including the development of the Teleglobe

externally connected decoder (as opposed to decoders that have to be

connected to the inside of the TV set) , and its centralized meter

ing and billing system which permits immediate knowledge at a cen

tral office that a program is being viewed and which entails no coin

or token insertion into the decoder or periodic sending in of tapes,code

cards or the like for billing purposes. There were three STV systems

in existence in 1957 when Teleglobe came on the scene. Had the Com

mission in 1957 decided to adopt a single technical system for STV ,
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technical developments would have been frozen , progress stultified ,

and Teleglobe's novel concepts of external decoder connection and

centralized metering and billing would not have emerged . Moreover

[ a ] ll systems are workable . They are all ready for the marketplace. But

only the actual operation of the individual systems- over a period of years

with tens of thousands of subscribers — in a number of markets — will be able

to establish conclusively their comparative technical merits, efficiency of

collection methods, ease of operation in the subscribers' homes, degree of

servicing problems and general applicability. There is no other evidence

that will justify the Commission to choose now one system in preference to

the others. To make a choice of a single system for nationwide use , merely

on the strength of circuit diagrams and written specifications is extremely

unsound. * * * A commitment by the Commission to a single system

in the present circumstances will be a deterrent to progress and

inventiveness.

A hands-off policy on the part of the Commission may or may not lead

ultimately to the establishment of a single nationwide system . The public

will not be hurt, however, since it is our proposal that television decoders

should be installed by the pay - TV operator and not sold to the subscriber.

In addition, not only would the adoption of a single system be un

fair to the entrepreneurs who have pioneered STV at considerable

expense and in the face of difficult opposition, but it would present

a single company with a billion dollarmonopoly, with profits not only

from decoder sales, but from yearly royalties paid by franchise hold

ers for use of the system . Finally, multiple systems should comply

with general standards of good engineering practice, and should not

be limited to one system permarket since there is no technical difficulty

in attaching more than one decoder to aset.

213. Telemeter presents arguments like those of Teleglobe with re

gard to stifling of invention and competition to improve systems if a

single system is adopted. In addition, Telemeter says that because hav

ing a single system would eliminate competition, it would prematurely

necessitate rate regulations, patent license regulations, and other bur

dens which tend to stifle an industry which does not yet exist . It is pre

mature,weare told , to fix upon a single system because this is not merely

a technical question ; it goes to the heart ofthe commercial organiza

tion of STV. In addition, as mentioned earlier ( par. 150 ), Telemeter

believes that broadcasters, decoder owners and maintainers, and pro

gramers will have to be one and the same in the early phases of STV,

and it will probably be necessary at the start to grant franchises in

order to induce investment in STV . Because of this, it is argued , hav.

ing multiple systemswould be the only way to have competition.

214. Zenith and Teco make the following presentation : Multiple

systems are dictated by the underlying policy of the act of encourag

ing competition. The Commission should adopt general technical

standards under which the systems may operate. They could be as

follows: (a ) The system should be compatible with existing TV serv

ice (both UHF and VHF, and monochrome and color ) so that present

TV sets can be used ; (b ) the STV system should not cause inter

ference or have other undesirable effects within or without the as

signed frequency ; (c ) it should result in no perceptible degrada

tion of the quality of the video or audio signals received during either

an STV program or a conventional program . There is no disagree
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ment with the policy of single systems for basic broadcasting, color

TV, and the like, but the same considerations do not apply here.There

is no apparent reason why one method of secrecy to preclude non

subscribers from seeing ŠTV programs need be used everywhere.

Whether one or multiple systems are used ,they would all be compatible

with existing TV sets.

215. Like Teleglobe and Telemeter, Zenith and Teco are concerned

about stifling inventiveness. They believe that establishing a single

system would tend to make it impossible to incorporate future im

provements — improvements which , among other things, could re

duce ultimate costs to subscribers. We are told that based on the Hart

ford trial experience Zenith has made many new improvements in its

equipment. The general technical standards that they have proposed

would permit this sort of thing, they state. Moreover, they urge, de

coder and encoder design involve other considerations than technical

transmission of signal, such as billing, for example ; and the Commis

sion need not concern itself with what billing method is used as long

as it is compatible with existing transmitter and receiver standards.

216. Zenith - Teco also argue that to have a single system would be

contrary to the national policy against enlarging the monopoly of

patent holders. To adopt a single system which would be inherently

anticompetitive, there must be overriding social interests not presented

here, they urge. Other arguments given are thatthere is a paramount

interest in fostering competition and diversification of program sources

which should brook no unnecessary delays ; that there is an urgent

need to increase the box office support of feature films which are now

so important to the free TV industry ; that delay caused by the selec

tion of a single system could cause TV channels to lie idle and open

the door to reallocation of those channels to other services, as Mo

torola apparently would desire; and that there is no need for extensive

field testing of systems as Motorola suggests.

217. Finally,they argue as follows: If multiple systems are used,

it is unlikely, because ofeconomic reasons, that there will be more than

a single system in a community. This is so because an existing system

in acommunity could also serve other stationssubsequently authorized

by the Commission to engage in STV operations therein . The later

STV operators probably would not bring in new systems because it

wouldbe more economical and expeditious to use the existing system .

Therefore, the inconvenience foreseen by the chief engineer if there

were more than one system ina community is not likely to occur,and

financial burden onthe subscriber is minimized by renting ofdecoders.

Although there will probably be only a single system used in a com

munity, no reason why there should be a rule requiring this restric

tion is apparent.

218. As to the last -mentioned subject - limitation of STV to a single

system in any one community-Acorn says that it favors STV broad

casting by more than one station in a community, and for that reason

urgesthat only a single technical system be permitted in one com

munity so that all subscribers may receive the programs of all STV

stations there. Munn and Chase, on the other hand, believe that STV

should be limited to one station per community ( because of the limited
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number of box office programs) and say that this view carries with

it the requirement of having only one system to a community, al

though they see no reason for not having multiple systems nationally

in nonoverlapping markets. Trigg-Vaughn opposes limitation of one

system to a community simply for the sake of confining all STV opera

tion in the community to a single system , on the ground that this

would be contrary to the public interest. However, it would apparently

favor the adoption of appropriate limitations if having different kinds

of STV service in a community would cause loss of the public's invest

ment in receiving equipment or cause incompatibility with such

equipment.

219. Conclusions. We have carefully considered the comments of

filing parties and the views of the Chief Engineer of the Commission

and here decidethat it is in the public interest that multiple technical

systems of STV be permitted. Many of the negative aspects of having

multiple systems that are mentioned by the Chief Engineer are nulli

fied by the fact that we are limiting STV by licensing a single station

within a community for such operation. Thus there is no problem of in

convenience and expense to the public caused by having two decoders

attached to one receiving set for the purposes of receiving two STV

operations in the community. While there may be viewers within the

range of STV operations in more than one community, we do not

believe these situations will be so numerous that, overall, significant

inconvenience will be caused. Because of the foregoing, the argument

that multiple systems might tend to restrict competition by dividing

STV audiences between two STV stations falls. Our rule requiring

that decoders be leased rather than sold ( see issue ( 11 ) infra ) protects

those subscribers who move from one community with STV service

to another STV community. To the argument that one system may be

better than another and that withmultiple systemsuse of one or an

other may be based on the efforts of salesmanship rather than technical

quality, we reply that by establishing standards which multiple sys

tems must meet, we assure that they will be able to transmit satisfac

tory pictures and sound . Moreover, as to the matter of decoders costing

less with a single system as compared to manufacturing fewer of each

kind with multiple systems, webelieve that competition between sys

tems may well serve to stimulate better methods of production that

will tend toward lower costs. We agree that, under the rules which we

adopt, if two or more applicants within a community apply for STV

authorizations, a comparative consideration in a hearingmay be neces

sary to determine the relative merits of the technical systems, but

this fact does not deter us in view of the advantages to the public of

the action which we here take.

220. Many of the arguments made by those favoring multiple sys

tems we find to be of a makeshift nature and lacking in merit . Thus, for

example, while we can sympathize with the argument that many entre

preneurs who have invested time and money in STV systems will lose

if a single system is selected , private interests would haveto vield to

public interest considerations, as they did in the case of color TV and

FM stereo, if the public interest considerations in this case appeared to

point to that direction . On the other hand, we believe that there is
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merit to the position that adoption of a single system at this timemight
well stifle inventiveness and the incentive to improve STV systems.

At some future date, depending on the factors then existing, it might

be in the public interest to adopt a single system, and STVoperators

are hereby put on notice to that effect. We believe that a broad trial

of multiple systems over a period of years,possibly coupled with the

reconstituting of the National Television Systems Committee to aid

the Commission, might form the basis for subsequent decisions in this

area . However, we do not believe that the testingshould be made in the

abstract. Standards which we adopt can assure the reception of satis

factory signals on all of the multiple systems used .In view of this, we

see no reason why the marketplace should not be the proving ground.

Finally , we agree with the argument that there is a paramount public

interest in fostering competition and diversification of program sources

as quickly as possible. We have already found that STV could provide

a beneficial supplement to free TV. In view of this, in view of the

paramount public interest just mentioned, and in view of the foregoing

observations, nationwide STV—using multiple systems- should begin

with a minimum of delay.

( 6 ) Whether a party manufacturing or selling equipment, or a holder

of a subscription television franchise in more than one market

should be permitted to engage in the procurement and supply of

programs to television stations for subscription use

( 7) What requirements should be imposed upon station licensees en

gaged in subscription television operations to assure licensee con

trol, i.e. , whether the licensee should be required to retain sole

control of all decisions as to program choice, charges to the public,

etc. , or whether the requirements should merely concern such mat

ters as the licensee's retention of the right to reject programs, to

make free choice of programs, to schedule the time of showing of

programs, and to set the maximum price to be paid for a program
by subscribers ( see section 73.642 ( e) of appendix )

( 12 ) What restrictions should be adopted concerning the nature of

arrangements among patent holders, patent licensees, franchise
holders, and television station licensees, e.g. , concerning such mat

ters as whether, and under what terms and conditions, patents on

any particularsubscription televisionsystemwill berequiredto
bemade available to franchise holders and station licensees, and

whether stations engaged in subscription television operations

should be permitted to enter into contracts that would give them
exclusive rights to use a system in a particular community

221. These three issues are dealt with together because of their close

interrelation, bearing as they all do on questions relating to monopoly

and competition and on the licensee's responsibility for the programing

which is broadcast over his station. Wehave already set forth consid

erable information about them in paragraphs 134–138 and 145–152

which presented material on the subjects of modus operandi of the

STV service, the methods to be employed, the role of participating

broadcast station licensees, and the possible monopolistic features of

STV. In paragraph 153 we stated that we would evaluate that material

in our discussion of the issues, and this will be done in stating our con
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clusions below . Reference is also made to footnote 40 in which we indi

cated that such topics as whether interconnection of STV operations

should be prevented or limited, and whether STV system manufac

turers or franchise holders with franchises in more than one market

should be allowed to engage in STV program procurement or supply,

and similar problems related to siphoning, would be discussed under

the issues. ( The question of whether STV should be limited tocarrying

certain kinds of programing, also mentioned in footnote 40, is treated

under issue ( 14) . )

222. Issue (6 ) .- In paragraph 59 of the First Report we stated :

Opponents of subscription television have charged that the conduct of

subscription television operations on the lines proposed in this proceeding

would permit or foster monopolistic control of the medium . It is pointed out,

for example, that a sole franchise holder in an individual community of a

system employed exclusively in the local community for the encoding and

decoding of subscription television programs might become the sole medium

for the channeling of subscription programs into the community. This, it is

argued , would enable the franchise holder, and through him the persons

controlling patents on the equipment, to control the program availabilities,

determine the terms of services to the subscribers and otherwise control

the operation without competition from any other personsperforming similar

services locally . It is also argued that any system which by virtue of nation

wide standardization by the Commission, or otherwise, established a nation

wide network of local cutlets, may gain monopolistic control over provision

of subscription television service for the public in all the communities where

that system was exclusively used for subscription television operations.

We then went on to say the following in paragraph 61 :

It is superfluous to say that the Commission favors competition in the

conduct of subscription television operations. The conditions set out herein

for trial operations have been carefully determined with that objective in

view . A trial conducted under these conditions would, we believe, provide

useful indication of the extent to which it is possible to create and maintain

competition in all phases of subscription television operations : among pro

gram producers and distributors, among manufacturers and distributors of

equipment, and among stations, to name several. Should a trial disclose

that competition among several systems is not feasible, or that the need for

standardization of equipment precludes it, there would be ample opportunity,

after trial data are available , for deciding whether the continuation of such

a service should be prohibited as contrary to the public interest, or whether

its continuation and expansion should be governed by new regulatory con

trols furnished if need be by amendments to the present statute .

As events developed , however, trial operations were not conducted

under the provisions of the First Report, but under those of the Third

Report instead . Two fundamental differences exist between these re

ports: Under the former, more than one STV system could have oper

ated within any one market, and any STV system could have been

tried in up to three markets. Under the latter, only one STV system

could operate within a single market (although more than one station

in the market could engage in STV operations using thesystem ), and

any system could be tried in only one market. This fact may have re

sulted in our obtaining less information about the subject ofmonopoly

than might otherwise have been obtained . However, at the time, other

considerations militated in the direction of adopting the revised pro

visions of the Third Report. In any event, it may be seen that our con

cern in the quoted paragraphs had to do with the matters specified in
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the present issue as well as with that of interconnection of STV sta

tions by a nationwide network - an item mentioned in footnote 40 .

223. Proponents of STV commenting on these matters generally

favor having no restrictive rules thereon, at least at the outset. As

an example, the views of Zenith and Teco are stated in their own

words :

Zenith does not contemplate engaging in program production or distribution

if subscription television is authorized. However, we see no reason for a rule

prohibiting Zenith from so doing. Other parties manufacturing or selling

equipment in more than one market are presently permitted to engage in

the procurement and supply of programs to conventional television for

either their own or other television stations, orboth, while making and selling

equipment to those stations or to the public, or both.

In our opinion, a holder of a subscription television franchise in either a

single market or in several markets should not be prohibited from engaging

in the procurement and supply of programs to television stations for sub

scription use, so long as the subscription television station is free to use

the franchise holder's system, whether or not it uses the programs supplied

by the franchise holder. Indeed , in many cases the subscription television

station and the franchise holder may be the same party. This, as the Com

mission knows, is true of RKO in Hartford . This may also occur in the case

of two Phonevision franchise options which have been granted to Field Com

munications in Chicago and Kaiser Broadcasting in Los Angeles.

We believe that so long as any subscription television franchise holder

stands willing to provide subscription service to all stations authorized by

the Commission to carry subscription programs in a particular market , it

should not make any difference whether the franchise holder on some oc

casions obtains programs which are in turn supplied to the stations. The sta

tions will still have plenty of other sources from which they may obtain

programs.

It should be emphasized that because of legal and business considerations

involved , Zenith and Teco would be effectively precluded from entering into

any arrangement or tie -in with a local franchise holder giving any program

supplier exclusive use of Phonevision facilities. Likewise , the same legal and

business considerations would preclude a local franchise holder from enter

ing into any tie-in arrangement which would require stations to use only

programs supplied by the franchise holder.

We, of course, recognize that the television station should have ultimate

control over the final selection of all subscription programs broadcast ***

They then refer to the three methods for arranging for programs

which involve various degrees of cooperation betweenthe licensee, the

franchise holder, and program producers which were mentioned in

paragraph 137, and conclude by saying :

We do not believe that any sound regulatory purpose will be served at

this point by putting unnecessary restrictions on a franchise holder's partici

pation in program procurement. Nor dowe believe that any useful purpose

would be served by putting a program distribution restriction on any other

group or classification. At the outset at least, subscription stations will re

quire all the collateral help they can possibly obtain to acquire sufficient

box office product to make subscription television a success.

224. The views of Telemeter were set forth in detail in paragraph

150. On the basis of those views, Telemeter urges that, at least at the

outset , there be no limitations placed on the system proponent, such

as Telemeter, or on the franchise holder with regard to their ability to

produce, acquire, obtain or supply STV programing. In one respect,

Telemeter disagrees with Zenith-Teco. The position of the latter par

ties, we are told , would preclude exclusivefranchise agreements be

tween Telemeter and TV station licensees. Telemeter believes that an
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exclusive franchise may be the only method for commencing STV in
the early days of the service.

2:25. Without mentioning them by name, we note that other propo

nents have views similar to those mentioned in portions of the fore

going. However, we specifically mentionKaiser because of its refer

enceto networking of STV programs. It states that the key to the

success of STV lies in its ability to obtain programing that will be
supported by subscribers, and thăt to prevent interconnection of STV

operations in different markets or to prevent equipment manufacturers

from engaging in program procurement or supply would be to impose

severe restrictions in this vital area with no real evidence that they

are necessary either to protect free TVor to prevent anticompetitive

practices. One proponent, ACLU, holds the view that thereshould

be a complete divorce of programing from other facets of STV op
eration because diversity is limited by monopolizing programing in

the hands of those who control distribution, and diversity is broad

ened by developing new entrepreneurs in programing.

226. Among opponents of STV, ABC believes that the Commission

should not presently adopt rules limiting equipment manufacturers
or sellers or franchisers with regard to engaging in program procure

ment and supply for STV. It observes,however, that :

(allthough these combined functions may raise questions under the anti

trust laws, the questions are subtle and do not lend themselves to answers

in the abstract. The sound course would be for the Commission to adopt

no rule at this time and to await development of the subscription television

industry .

AMST is of the view that although if such restrictions were adopted

they would precludecertain groups from siphoning programing from

free TV, they would not prevent siphoning itself. Finally, the Joint

Committee, in order to minimize the risk to free TV opposes any

form of networking of STV programs or other types of multiple

program purchase agreements,

227. Issue (7 ).— Generally, comments favor traditional concepts

of licensee responsibility, and most favor the requirements in proposed

section 73.612 ( e) ( see appendix C ) for assuring licensee control. They

are those required by the Third Report for trial operations and sug

gested by Zenith - Teco for final rules, and it is stated that they would

be adequate to insure licensee responsibility for STV station opera

tions. Kaiser, however, believes that it is too early to decideon detailed

restrictions because we do not yet know along what lines the pro

gram procurement process will develop. It might be along the lines

of free TV with a network -station relationship , or it might be differ

ent and therefore call for more complete control by the licensee over

operational details. Munn and Chase state that having rules on li

censee control might protect licensees against outsidepressures.

228. Telemeter supports the proposal providing it is made clear

that exclusive franchise agreements are permitted and that stations
may enter into contracts whereby the franchise holder undertakes

to broadcast a minimum of STV programs within specified time seg

ments. ABC favors the proposal but states that the Commission should

recognize that in order to offer special and unusual attractions some
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kind of network -type distribution structure may be necessary. Be

cause of this, it states :

[ t ]he Commission should not foreclose subscription television operators

from contractual arrangements necessary to provide a nationwide audience

for programing. In the free television and radio areas, a reasonable accom

modation between the concepts of licensee responsibility with respect to

program selection and national program distribution has been realized, and

a comparable relationship would appear appropriate for subscription tele
vision .

229. Issue ( 12 ).- Comments on this issue vary. Teleglobe believes

that itwould be premature to adopt rules on this subject at this early

stage. Telemeter, expressing the same thought, says that if multiple

systems are permitted ,there may be some cross -licensing and pooling

of patents. Some system proponents may manufacture and others not.

Therefore, until the pattern of the industry emerges, it would be

impractical to attempt to be specific about patent licensing terms and

conditions. Trigg-Vaughn believes that the proposed rule in section

73.642 ( e) concerning licensee control is sufficient to protect against

abuses, should any develop, that might be imposed on licensees and

ultimately the public by manufacturers of equipment. Zenith and

Teco are of a similar view. ABC, on the other hand, believes in having

appropriate restrictions to guard against anticompetitive practices. If

the Commission should adopt a single technical system and permit

more than one STV operation in a community, it then urges that rules

be adopted that would permit sharing of rights and that would limit

exclusivity arrangements.

230. Conclusions. — We have carefully weighed the foregoing mate

rial and have arrived at the conclusions in the following paragraphs.

Because of the limited scope of the Hartford trial, we lack informa

tion about conceivable problems of monopoly with regard to STV .

As we said in paragraph 222, this may be partly the result of the more

limited conditions which the Third Report imposed for trial opera

tions. For example, had one system been tried in three markets, as

would have been permitted bythe First Report, we might now have

trial information about interconnection of systems and the purchase

of programs from a broader financial base by a franchise holder in

more than one community. This lack of information, and other con

siderations mentioned below , lead us to the conclusion that, at least

until such time as the infant STV industry grows to the point where

patterns of organization and problems are discernible, we shall not

adopt rigid regulations in respectto matters related to issues ( 6 ) and

( 12 ) , and the kindred matter of interconnection of STV operations,

Instead, we are adopting rules in respect to issue ( 7 ) which are of

such breadth that each application may be treated on the basis of its

specific fact pattern as to topics therein relating to issues ( 6 ) , ( 12 ) ,
and interconnection .

231. Issue (6 ).— Zenith and Teco have depicted for us the modus

operandi and methods used at Hartford which include three func

tional organizations — the local franchise organization, the TV sta

tion , andprogram sources. At Hartford, the first two were under

common ownership. We are told that there appears to be no reason

why this should not be, although it often may not be the case . Three
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possible methods for making arrangements among these elements for

obtaining programs ( par. 137 ) are mentioned. We are informed that

at Hartford programs were obtained from more than 50 sources dur

ing the first 2 years of the trial . These parties indicate that Zenith

does not intend to engage in program production ordistribution, that

for business and legal reasons they would be precluded from entering

into arrangementswith local franchise holders givingany program
supplier exclusive use of Phonevision facilities , and that the same

considerations would preclude local franchise holders from entering

into arrangements with station licensees that would require the latter

to use only programssupplied by the franchise holder.

232. Telemeter, with considerable experience in Canada, stresses

the importance of permitting a single firm to engage in all phases of

STV operations including production of entertainment, broadcasting

it to the public, installing decoders, and all other aspects of the busi

ness . Without this, they insist, STVmay not get off the ground. They

are therefore of the opinion, at this stage, that it serves no useful

purpose to try to predict and separate the elements of STV and regu

late them . Moreover, they strongly favor permitting exclusive fran

chise arrangements, contrary to the position of Zenith - Teco.

233. Thus, the two entities that have the most actual experience in

STV operations appear to have views that differ in some essential

respects. This underscores the fact that we are in an uncharted area .

There is no real evidence that restriction is necessary . In free TV some

manufacturers andlicensees have gone into programing to promote

competitive free TV. Why should the same not be permitted in STV ?

We haveonly conjectureto argue against it.

234. We have, through limitingSTV operations to five or more sta

tion communities and to one station in those communities, and through

limiting the kind of programing that STV stations may broadcast ( see

issue ( 14 ) ), taken sufficient steps at this time to protect the existing TV

structure. We think it essential that thought begiven towhat might be

necessary to protect thegrowth of the new STV service . It appears

that some sort of broader purchasing base for programs might be

effective in making available to viewers programs of little mass

appeal- operas, plays and the like — which may not be available on the

basis of single-station purchasing. ( It might also be helpful in obtain

ing more and better mass-appeal programs, thereby aiding STV to

achieve greater market penetration-a matter about which doubts have

been expressed .) As was mentioned in the comments, if a relatively

small number of viewers in each of many communities were to view an

opera, it mightmake producing and selling operas anattractive busi

ness venture. Lack of such programing on STV trials is one of the

areas that STV opponents have chosen at which to aim their darts. It

would appear unreasonable, then, to argue against interconnection of

STV operations, or against procurement and supply of programs by
franchise holders with franchises in more than one city, or by equip

ment manufacturers, when there is no real evidence that such restric

tions are essential to protect free TV or to provide safeguards against

anticompetitive practices. AMST states that even ifwe had such

restrictions they would only prevent some program siphoning but not
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all. To which we can only reply that itis not our intent to erect a com

plete fenceabout free TV. It may well benefit the public to leave at

feast a small opening in the enclosure. Finally, to the ACLU argument

that diversity is best promoted by separating the functions of pro

graming from other parts of STV operations,we answer that we give

credence to the view that there maybe a need for flexibility of approach

to program procurement and supply in the early stages without which

the service may not develop at all-a result that would make for even

less diversity

235. Issue ( ).- In view of the foregoing discussion about issue ( 6 )

and the discussion of issue ( 12 ) hereafter, we are of the view that pro

posed section 73.642 ( e ) concerning licensee control should be adopted

with amendments befitting the situation as it appearsto be. Before
specifying what the amendments are, we shall refer briefly to a related

topic - our chain broadcasting rules — toillustrate what we consider to

be fundamental policy. That policy underlies the chain broadcasting

regulations and the amendments to section 73.642 ( e ) which we adopt

today. The chain broadcasting rules, adopted for radio in 1941, were

later carried over to television stations when TV came into being, and

the essentials of those rules are presently in effect. The rules were

designed to protect against two types of situation that the Commission

deemed to be contrary to the public interest — so -called exclusivity of

affiliation, and territorial exclusivity. The former consisted of an agree
ment between a station and a network whereby the station agreed to

accept programsonly from that network .The latter was the reciprocal

undertaking on the part of the network whereby it agreedthat it would

not make its programs available to any other station within a given

radius. The former was economically advantageous to the network

because it gave assurance of an outlet in the community. The latter

was of advantage to the station because it had a definite source of pro

grams assured , and knew that no other station in the area could carry
those programs.

236. In adopting the chain broadcasting rules, we found both types

of exclusivity to becontrary to the public interest.Exclusivity of affili

ation was proscribed because it hindered affiliates in the choice of their

programs,since they could not broadcastthose of another networkeven

thoughthe other network mightoffer some programs that were highly

desirable and the broadcasting of which would be in the public interest.

In addition , such exclusivity arrangements limited the chances of other

networks to have their programsbroadcast in that community, since the

station having an exclusive affiliation with one network could not

broadcast programs of another. In other words, net work competition in

the community was restricted, contrary to the public interest. Simi

larly , territorial exclusivity also restricted competition in that if an

affiliate did not carry a program of its network, other stations in the

market were prevented from competing to obtain and broadcast the

program .

237. As explained above, and for the reasons mentioned , we are

adopting rules providing that only one station licensed to a partic

ular community may engage in STV operations. In effect, then, we

have decided that under the conditionsof uncertainty about the future
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development of STV , and to protect the interest of the public in hav

ing sufficient amounts of free TV programs available, there should

at leastat the present time be something akin to territorial exclusivity

for the STV operator in each community.

238. As to the matter which is analogous to the exclusivity of affilia

tion which was struck down by the chain broadcasting rules, we have,

as the previously stated views of the parties indicate, a conflict of

thought between two of the principal proponents of STV – Zenith

Teco , and Telemeter. Zenith and Teco relate that for business and

legal reasons they would be precluded from entering into arrange
ments with local franchise holders that would give any program sup

plier exclusive use of Phonevision facilities. They state that the same

considerations would prevent local franchise holders from arrange

mentswith STV stations that would require the stations to broadcast

only STV programs which the franchise holder supplied. On the

other hand, if we understand the position of Telemeter correctly , it is

of the view that it is essential that arrangements which limit an STV

station to obtaining programs from a single source be permitted or

the new service will notbe able to develop in its early stages. It ap

pears that: Telemeter would agree that at a later stage of development

such arrangements might conceivably not be in the public interest.

239. As a general principle, we believe that the philosophy under

lying the chain broadcasting rules should apply to STV, for it is in

the public interest to stimulate competition and diversity. However,

general principles are subjectto modification if thesituation indicates

a public benefit may result. Such was the case with our decision to

limit STV operations to one station per community. As to the present

problem , in our judgmentwe do notknow enough about STV at this

time to adopt rules proscribing exclusive programingarrangements

which on their face would appear to be anticompetitive. For it may

be that under the circumstances that prevail in the early phases of

STV such arrangements, as Telemeter argues, will be necessary to

nurture the new service into being — thereby once again modifying the

general principle. Thus, on the one hand webelieve, along with ABC,

that there should not now bespecific regulation. But on the other, we

would be remiss in our duty, in setting up a new service, to write rules

that are silent on a topic of great concern. For this reason,we have

chosen a middle course. We adopt rules ( see sec. 73.642 ( e) of app. D,

which with modifications is the proposed sec. 73.642 (e ) of app. C )

which provide that, generally speaking, parties will not be granted

STV authorizations if they have entered into agreements that prevent

or hinder them frommaking a free choice of programs. However, we

provide that we shall examine each application on an ad hoc basis,

and if it appearsunder the given fact situation that the rule should

be waived , we shall do so .

240. Similarly, Telemeter has urged what in effect is a rule per

mitting optioning of a station's time for broadcasting a certain num

ber ofhours of ŠTV programs per day or segment thereof. We have,

of course , abolished option time for free TV because we found it not

essential to successful conduct of TV network operations, and a re

straint contrary to public interest . For reasons stated in the preceding
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paragraph, it couldbe that in some cases it might be in the public

interest to permit this type of arrangement in the early stages ofSTV.

Therefore, we have also incorporated in the new section 73.642 (e)

provisions to the effect that STV authorizations will not be granted

to parties who have entered into such arrangements unless the Com

mission has approved them .

241. The rules which we adopt arebroad enough to encompass not

only equipment manufacturers , franchise holders, or others who may

be engaged in program procurement and supply, but also any STÝ

networks that may develop or other types of STV interconnections
between communities. Wedo not foreclose STV interconnection or

networks, but if arrangements related thereto restrict the freedom

of choice of STV stationsinprocuring programs, the Commission

must approve them or no STVauthorizationwill be granted.

242. In periodic reports which we shall require those holding STV
authorizations to submit, we shall obtain information in this area ,

and do not, of course , foreclose further rulemaking with regard to it.

243. Although, as stated in paragraph 347, we do not now decide

what information will be required in applications for STV authoriza

tions, we believe that the subject just discussed is of such importance

that information on it will have to be contained in applications. For

this reason , we are adopting a rule stating what materialon the sub

jectmust appear in STỶ applications (see sec.73.642 ( g) of app.D ) .
244. Issue ( 12 ).— As with issue ( 6 ) we believe that we have insuf

ficient information at present to know what, if any, regulations may

be necessary. Much, if not all, of the issue ismooted by the new rules

which we adopt. Thus,for example, restricting STV operations to one

per community mootsthe questionof whether stations should be per

mitted to enter into contracts giving them exclusive rights to use a

system in a particularcommunity. The adopting of rules permitting

multiple systems greatly dilutes the other question posed in the issue.

245. As with other aspects of the new service, we shall keep the

matters covered by this issue under surveillance and may from time

to time require the submission of reports and other information to

keep us abreast of developments, toward the end of having an informed

basis on which to take any further regulatory action that may be re

quired in the public interest.

(8) The nature of the technical rules that should be adopted

246. Appendix C of the Further Noticecontained a proposed section

73.644 concerning equipment and technical operating requirements.
That section indicated that STV equipment must be approved in ad

vance by the Commission's established type approval and type accept

ance procedures. It further stated ( as did par. 39 of the Further

Notice ) that additional rules concerning equipment and technical oper

ating requirements would be announced at a later date . ( This, of

course, was contingent on the establishment of a nationwide STV

service .)

247. No comments were received on whether to adopt the proposed

section 73.644. After having considered that proposal, we are of the

opinion that the type approval portion thereof should be deleted . Type
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acceptance is generally used throughout the radio services in the ab

sence of an urgent need for type approval.No such urgent need appears

evident here. Section 73.644 adopted herein is modified accordingly.

248. As mentioned previously, we have decided that multiple tech

nical systems should be permitted (pars. 219-220 ) . On July 31, 1967,

we released a Second Further Notice of Proposed Rulemaking.49 It

invited comments on proposed rules which would permit the use of any

STV technical system which meets the standards set therein in the

event that STV were authorized and that multiple systems were

permitted. Those rules would require adequate performance of

STV systems in serving subscribers and in avoiding any increase of

interference to conventional television services.

249. As thatdocument pointed out, the Commission did not foresee

a need for special technical operating requirements for STV, and stated

that in the absence ofsuch requirements the operating requirements for

conventional television station operation would apply. However, it was

made clear that if any parties believed that special rules on the subject

were necessary , their suggestions and comments would be welcome.

250. All comments filed in response to the Second Further Notice are

presently under study. The rules which we adopt today establishing an

STV service will not become effective until 6 months hence so that

ample time will be allowed for congressional and judicial review ( par.

19 ). Before that date we intend to issue another report and order in this

proceeding adopting rules establishing standards with which STV

technical systems will have to comply.

( 9 ) Whether, and to what extent, the Commission should regulate the

charges, terms and conditions pursuant to which subscription tele

vision service will be offered to the public

251. Zenith and Teco support proposed section 73.643(b ) of appendix

C which would require that charges, terms, and conditions of STV

service to subscribers be applied uniformly, although providing that

subscribers may be dividedinto reasonable classifications, approved by

the Commission,with different sets of terms and conditions applied to

subscribers in different classifications. However, beyond that, they

believe that the actual decoder installation, decoder rental , or per

program charges should not be regulated by the Commission. Trigg

Vaughn has a similarview . Among other reasons for this position,

Zenith - Teco state that STV willbe in competition with other forms of

box office entertainment, and prices would best be controlled by com

petition in the marketplace. Telemeter, alongthe same vein , holds that

STV should have the same freedom in pricing as other box office

entrepreneurs enjoy.

252. Acorn states that there should be no rate regulation initially be

cause the competitionbetween free TVand STV should keep the STV

charges reasonable. Kaiser saysthat it is too early to decide whether to

regulate rates, and Teleglobe holds that it is prematureto regulate

charges, terms, andconditions because there should be as little regula

tion of STV as possible in the beginning. Trigg -Vaughn argues that no

need for rate regulation has been shown and that regulation would

+ 32 F.R. 11285.
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place an artificial restriction in thatarea. If experience shows the exist

ence of abuses, it is argued by Zenith - Teco and others, the Commission

inay take appropriateaction .

253. As to actual jurisdiction to regulate rates, Telemeter holds
thatthe Commission has no such authority because STV is a broadcast

service, section 3 ( h ) of the act states that broadcasting shall not be

deemed common carriage, and rate regulation has traditionally and

legally been limited to common carrier and public utility fields. ABC

expresses doubts that the Commission can regulate rates because STV

has been determined to be broadcasting so that it comes under titleIII

of the act; thus, it would not appear that the act would sanction STV

rate regulations. It suggests that the Commission seek congressional

guidance on the matter because STV is such a drastic step which

changes traditional concepts of American broadcasting. Others, too,

state thatthe Commission has no jurisdiction. For example, the views

of the Joint Committeehave been expressed in paragraphs 151-152

above ; and, Trigg -Vaughn urges that the regulation of the economics

of broadcasting isbeyond the powers of the Commission. Although

AMST states that it takes no position on the matter, it points out that

rate and other regulation would be vast and complex, and that because

of the doubtful benefits and substantial threats to the public, STV

should not be authorized .

254. It is appropriate here to mention the proposal of ADA which

foresees as adevelopment of the future a system described by Dr.

Joseph V. Charyk , president of the Communications Satellite Corp.

The system is basedon the telephone exchange principle. It is briefly
described as follows :

* The home or place of business would have a TV set and speaker

with an auxiliary tape recorder for both picture and sound, connected to a

central exchange by a single coaxial cable through a selector switch like

a telephone dial or pushbutton.

The cable would come from a central exchange, like a telephone exchange,

which would have literallythousands of feeder connections from television

and radio station studios, film and tape libraries, newspaper offices, educa

tional classrooms and laboratories, retail stores, banks and accounting

services , movies and sports centers, theaters and concert halls . Each service

and individual newspaper , lecture, film , game, etc. , would be individually
dialed.

Viewing and listening need not be live. The receiver can be turned on

and off to a specific channel by a clockswitch, so the subscriber can receive

and tape record programs and services for later, more convenient viewing

or study ; newspapers, for example, would be recorded in the early morning

hours for breakfast consumption - and continually updated around the

clock .

ADA states that such a system would provide a choice of all available

programs and services whether paid or sponsored.All programs would

be carried by the system. The producer of programs would be separate

from the television station and cable carriers, and would pay them

on a cost -plus-fair-return basis .

255. This is not a complete description of the views of ADA, but

it serves to give the central theme of their comments - thatalthough

ADA favors STV ,the Commission should withdraw its proposed rules

and propose new rules under which free TV and STV stations would

be separately licensed, with the latter being regulated by common car
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rier principles under direct FCC supervision of carrier rates and

terms. It expresses the fear that to adopt STV rules along the lines

of those proposed in the Further Notice might thwart the development

of the foregoing type of system, contrary to the public interest.50

256. In oral argument, Zenith and Teco maintain thatthe ADA pro

posal is premature. They state that eventually if it came to pass that

pressures for spectrum space were so great as to make it necessary to

lay cables to cover 80 to 90 percentof the population of the country,

then cable would be the primary form of transmitting information

into TV sets. Such cables, they say, could realize economies only by

carrying many channels, e. g. , 20 to 40 channels. They state that under

such circumstances, probably the cable would be under single owner

ship and it might then be in the public interest to have a policy pro

hibiting the cable owner from being an entrepreneur of information

that goes over thecable and requiring the owner to provide channels

on a fair basis to all who order them. However, as to over -the -air STV,

they aver that the situation is different, for there are not single owners

of many channels, but licensees of single channels, and the duopoly

rules provide protection within a community.

257. Conclusions. - With regard to the ADA views, we adınit that

the future may well bring with it the sort of developmentwhich they

describe but it would appear to be years away. We do not believe that

STV, which we think is in the public interest, should be required to

await such a great passage of time, especially since there is nothing

to lead to the conclusion that our action taken today would , as ADA

fears, thwart the future. We see no reason to believe that STV, au

thorized as we propose , would impede the development of a telephone

dial systemany more than would the fact that retailing, banking, ac

counting, distribution ofnewspapers,and the like are presently cast in

a mold that is highly different from that which ADA foresees. STV

has already been postponed for a number of years and , with the infor

mation now before us, we believe that it should at last be given a

chance to provide what lies within its power to the public. Should

the situation envisaged by ADA occur, there will be time enough to

switch to a common carrier type of regulation if that is then indicated .

258. It is stated that the nature of STV , like that of common car

riers and public utilities, is such that rate regulation is necessary.

Coupled with this are two additional arguments: That we must con

sider and decide whether we have such rate regulatory authority be .

fore permitting STV operations; and that lacking clear -cut authority

we should go to Congress for legislation amending the act to give clear

authority.

259.We cannot agree with these views. For reasons stated in the

First Report, we have concluded that we have jurisdiction to authorize

STV. Although we do nothere decide whether we possess authority

to regulate STV rates , we observe that the authority to authorize STV

is not dependent on a concomitant one permitting such regulation . It

is stated that television channels are in the public domain and that

* We also note here the suggestion of TVC of California , Inc., and Con -Sumers, Inc. , that

space satellites be used for STV. The suggestion is couched in the broadest terms, contains

no details, and is,in any event, outside the scopeof this proceeding.
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the STV operator will make a direct charge to the public for use of

the public's property. Such a situation , weare told, requires rate reg

ulation. Theargument is without merit. Throughout this document we

have used the term " free TV ." However, freeTV is not really free.

The advertising costs which support free TV are eventually passed on

to the public, and a profit is made by the licensee or others from the

use of the public's channels.51 Yet wedo not regulate the rates charged

by free TV stations for time over their stations which results in their

profits,and it has been said that we cannot.52

260. The public is free to subscribe ornot to subscribe to STV serv

ices. Webelieve that the marketplace will regulate the charges that are

paid and that if they are excessive theoperations will not succeed ( see

par. 200 ) . There is nothing in the Hartford trial to indicate that rates

will be exorbitant. The highest price for a feature film during the first

2 years of the trial was $1.50 . The lowest was 50 cents. The most costly

sports event was $ 3 ; the lowest, $1.The average prices for such pro

grams during the second year were $ 1.03 and $ 1.37 , respectively . Prices

for other programing were comparably reasonable. We have already

adverted to the fact that for a very popular heavyweight fight nine

persons were viewing at each tuned in set for a cost of $ 3 whereas the

same fight was shown on closed circuit TV in local theaters fora price

of $5 per head. Moreover, the rules which we adopt provide that the

station licensee shall have ultimate control over the maximum charges

to be made for programs, and the licensee is responsible to the Com

mission at renewal time for the stewardshipof the station in the public

interest and is expected to govern his activities during the license term

accordingly. Regulation ofcharges ,terms and conditions as prescribed

in section 73.612( f ) ( 2 ) ( app . D) which we adopt today is the extent of

regulation that we deem necessary at the present time in this area .

Should abuses arise, we are not barred from taking whatever steps

appear to be necessary to correct them.

(10 ) Whether a station engaged in subscription television operations
should be required to furnish subscription service to all persons

within its service area who desire it.

261. Several parties are of the opinion that it would be premature

to adopt rules on this subject in this stage of development of STV. In

this, as in other areas, Kaiser believes that because of the uncertainty

about how the new service will develop , overly narrow and detailed

61 In oral argument, the Joint Committee questions this view that advertising costs are
passed on to the public and calls attention of the Commission to a recent book, by a pro
fessor of economics,in support of the argument that " television today is indeed free because

as there are more and more units of a particular commoditybeingsold••• the purchase
pricegoes down and to that extent theadvertisingcostsare bornebythe results of mass
production in terms of lowering the purchase price.” The JointCommittee thus has intro
ducedinto the record two condicting positions, for app. A to itscomments filed Oct. i,
1966 , in responsetotheFunther Notice ,consisted of a scholarly article appearing in the
June 1966 issue of The Economic Journal which stated the following on its first page :

" In 1963 American advertisers spent $ 1.6 billion to support the existing commercial
television system . In the same year thissystem provided viewers in all income groups
with a total of 3.4 million station hours of entertainment andnews programs. The
costs of this entertainment were shifted to consumers in the form of higher prices
for advertised goods and services."

In any event, even if advertising costs were not passed on to the consumer, the fact would
remain that we do notregulate the rates charged advertisers by licensees of public chan

nels,and advertisers constitute a part of the public .

Sa Pulitzer Publishing Co. v. Federal Communications Commission, 68 U.S. App. D.C. 124,
126 , 94 F. 2d 249 , 251 ( 1937 ) .
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restrictions might both fail to achieve their desired ends and smother

the infant industry. Kaiser states :

• * * [ I ] t is far too early to conclude that there is a need to impose full

blown public utility regulation upon subscription operations, with an obli

gation to serve everyone within some defined area and with detailed regula

tion of rates and earnings.

Trigg-Vaughn thinks it too early to impose a regulation requiring that
everyone within the service areaof a station be furnished STV service

if he desires it. The reason given is that there might be a limitation on
the ability of a station to do this as a result of freak interference and

reception conditions or other problems for which the station would
have no remedy. ABC, Telemeter, and by implication, Munn &Chase ,

are of the view that, generally speaking, STV service should be pro

vided to all persons in the service area on a nondiscriminatory basis .

However, the last two of those threeparties qualify the position with

provisos which include giving the SÎ'V operator the right to refuse

or terminate service for nonpayment of STV fees, for irresponsible or

unauthorized damage to or use of decoder equipment leased to the

subscriber, or for other reasons. Telemeter would also like the right to

providecash decoders rather than credit-type decoders to poorcredit

risks. Munn & Chase observe that the right to see free TV is limited
by the ability to buy a set, and if a person does not pay for his TV

set, it is repossessed.They believe itwould be an error to place onSTV
operators a requirement to serve all who wish to subscribe, and that

the matter would best be left to the operator's business judgment and

desire to expand.

262. As to the last-mentioned point, Trigg- Vaughn says that because

of natural competitive motives the STV operator will make the broad

est efforts to serve as many subscribers as possible. Zenith and Teco,

of the same view , say that because of this there is no need for a rule .

They also advert to the fact, like the Trigg -Vaughn view mentioned in

the previous paragraph, that it is sometimes difficult to define a sta

tion's service areabecause theremay beplaces of poor reception within

the grades A and B contours. They believe that although a rule might

give protection in such situations,they can easily be handled on an ad

hoc basis. Although apparently opposing the adoption of a rule, Zenith

andTeco express a view like that ofTelemeter, and Munn& Chase , that

the STV operator should be permitted to withhold or withdraw STV

service from those who are poor credit risks or who otherwise violate

the terms of subscription agreements.

263. Finally, Zenith and Teco make the following statement :

* We might also note that in commencing new subscription operations

in any community, it may be necessary , in order to efficiently and expedi

tiously handle decoder installations, to break down the so - called service area

into geographic sections for purposes of orderly promotion and development.

While this approach would be usually temporary, in most cases it will

undoubtedly be utilized.

264. Conclusions. This issue is not without difficulties. We have

classified STV as broadcasting on the ground that its transmissions

are intended to be received by all members of the public who wish to

subscribe. This would suggest that all who wish it should receive serv
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ice, i.e. , that all should be served, but for the reason that STV is broad

casting - regardless of whether it is a public utility or not.

265. It is suggested that we not have rules on the subject, at least

until more is known aboutthe pattern of STV activities. However, al

though for that reason we have been willing to defer possible action in

some ofthe areas discussed in the issues mentioned above, we believe

that with regard to the instant issue the possible problems are rather

clearly drawn, and that to defer action could lead to difficulties that by

rule could be avoided. We know, for example, that within the normal

service areas of television stations there may be poor reception at some

places; that a small percentage of people are poor credit risks, that

they may violate the terms ofa contract with an STV operator, and

that they may damage decoders installed in their homes ; and that

when an STV serviceis commencing operations in a community it may

be more efficient and expeditious to install decoders on the basis of geo

graphic sections.

266. The rule which we adopt (sec. 73.642 ( f ), app. D ) takes such

matters into consideration . We believe that it will avoid problems

that might arise with regard to them , that it will not hinder STV oper

ations, or, on the other hand,do a disservice to the public by unjustly

preventing them from receiving STV programs which they desire to

view. With regard to the relatively tiny percentage of the public who

might not paytheir bills, for example,we note that even in the public

utility field precautions are taken on the matter. Thus, for example,

it is common for a utility like a telephone company to include in its

tariff rules a provision that the company may require potential cus

tomers to supply a surety bond or cash deposit satisfactory to the

company to assure payment for service. Moreover, they often provide

thatthe company may terminate service for nonpayment of bills. The

fact that the tariffs state that the company may discontinue service,

i.e. , leaving the matter tothe discretion of the company, instead of stat

ing that the service shall be discontinued when certain conditions of

nonpayment prevail, raises certain questions about possible dissimilar

treatment of customers by the utility which have not yet been solved .

Be that as it may, we mention the tariffs to indicate that even in the

utility field, of which the cornerstone is service to the public on de

mand, there are provisions of the type referred to.58 We do not find it

unreasonable, therefore, to have similar provisions for STV service,

for we think that they would do no more violence to the concept of

broadcasting serving all of the general public thanthe telephone com
pany provisions do to the concept of a public utility.

267. However, since the service is new , wedo not know under exactly

what circumstances precautions or other actions should be taken by

STV operators or what the precautions or actions should be. This is

an area as uncertain as the “may” versus "shall” problem mentioned

above. The rule which we adopt is broad enough to permit an STV

operator, as Telemeter requests, to install a cash , rather than a credit

decoder for poorcredit risks, and to permit requirement of a reason

able deposit in advance for poor credit risks. However, we emphasize

52 In other words, utilities must serve the public on demand-for a charge. They are not
charities.
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that we do not expect such cases to arise frequently, and that we regard

as fundamental the conceptthat STV, like other broadcasting, is for
the general public. We view actions like those just nientionedas rea

sonable under the circumstances, and as not precluding thepersons in

volved from becoming STV subscribers. We also regard it as reason

able to permit terminationof service fornonpayment of bills ,damage

to decoders,or the like. It is stressed that weexpect STV operators to

use good judgment in this area ofbusiness operations. We shall observe

carefully theoperation of STV under the leeway which we here pro

vide, and shall take appropriate action to correct any abusesthat may

occur or any other situations which we deem contrary to the public

interest. From time to time, as with other aspects of STV operations,

reports on the subject may be required of STV operators.

268. As to geographic or other reasonable patterns of installation

for new STV services, the rule is drafted to permit this. Such a provi
sion seems reasonable and likely to make for a more rapid and efficient

development of the new service in any community. The rule also pro

vides that STV service need notbe furnished to thoseresiding in
pockets of poor reception within the service area of an STV station .

Finally, ourpreliminary study of the technicalsystems for STV leads

us to recognize that theservicearea of an STV operation may well be

smaller than that of its free TV service that our rules will require it to

provide. The rule adopted today in relation to the instant issue of

whether STV service should be provided to all within the service area

of a station is designed to strike what seems a reasonable requirement

namely, that STVservice must be provided to all within the grade A

contourof the free TV service of the station, withthe exceptions men

tioned aboveconcerning nonpayment, poor reception pockets, and the

like. Thisrule is consistentwith our use of the grade A contour in
limitingSTV to five -station communities.No doubt many subscribers

will beobtained outside that service area, but service there will not be
mandatory.

(11 ) Whether requirements should be imposed to insure that the

public would not be adversely affected byobsolescence of subscrip

tion television equipment or cessation of service, e.g., should the

Commission require that such equipment be leased rather than

sold

269. Kaiser states that because the industry is not yet developed,

it is too early to decide whether a rule requiring STV equipment to be

rented would protect subscribers from obsolescence or cessation of

service , or whether it would serve primarily to prevent them from

being able to obtain equipment fromthe sources they might prefer.

Others, like Telemeter , Teleglobe, and Munn & Chase, believethat a

requirement of renting would protect the viewers. Telemeter believes

that it would not only protect from obsolescence and cessation of serv

ice, but that (assuming multiple systems were authorized ) it would

protect those who changed from the service of one STV company to

another. Munn & Chase say that renting would help in the matter

of maintaining equipment in proper operating condition. They anal

ogize decoders to postal meters, saying that"the basic unit is sold

be

15 F.C.C. 2d



552 Federal Communications Commission Reports

to the customer but the meter, containing the postage printing ele

ment , is only leased , subject to regular service, with postage added

only by postal authorities.” ABCstates that whether equipment is

sold or leased, regulations shouldbe adopted to protect against early

obsolescence, or cessation of service . Trígg -Vaughn believes that, at

this point, to protect the public, it would be wise as an interim measure

to have a rule requiring that equipment be leased instead of sold, but
with provisions for waiver thereof. Citing cases and examples, Motor

ola, in oralargument,states that a rule requiring leasing would be in

herently anticompetitive, and urges a rule providing that subscribers
have the option to lease or purchase decoding equipment.

270. Zenith and Teco believe that STV operators will rent rather

than sell decoders because of practical business considerations. This is

becausethe decoder contains the elements of secrecy of the system and

the billing apparatus which the operator would want to keep under

his control. They do not object to a rule requiring rental instead of

sale, atleast during the early years of STV, toprotect the public.

211. They also point out that inparagraph 17 of the Further Notice

the Commission , because of its doubts about the viability of STV,

suggested that if nationwide STV service were authorized , it might

require a showingon the part of STV applicants that they have the

capacity for sustained operation just as is the policy with applica

tions for proposed free TV stations.54 Zenith and Teco believe that

such arequirement, a showing by the applicant that it could continue

operation for at least 1 year,would not be unreasonable. They stress,

however, that this showing should be limited to the station applicant ,

and not extended to others such as the franchise holder. As an analogy,

they state that if a free TV applicant proposed to useGeneral Elec

tric transmitting equipment it need not show the financial capabilities

of that company. They admit, however, that if the franchise holder

and the applicant for the station STV authorization are the same

party, it might be appropriate to require ashowing that the financial

situation ofthe franchisee is suchthat it will not impair the ability of

the station to be constructed and to operate for a specified period.

272. Conclusions. — At this stage of development of STV service, it

appears that the best way to protect the public against obsolescence

of equipment or cessation of service is to adopt a rule requiring that

equipment be leased and not sold to subscribers. We recognize that at

some later stage it may better serve the public interest to permit sale

or lease. Should STV flourish and become a regular part of the tele

vision scene, a continued leasing requirement could mean that subscrib

ers would pay in continued rentalfees more than it would cost to buy

the decoding equipment. However, for the present it would appear

that a rentalrequirementis more in the public interest.55

273. Moreover, although we do not adopt a rule on the subject, we

shall, as withapplications for new free TV stations, follow the policy

of requiring STV applicants to demonstrate financial ability to con

tinue operations for a period of 1 year. This will apply not only to

u Ultravision Broadcasting Co. , 1 FCC 2d 544, 5 Pike & Fischer, R.R, 20 343 (1965 ).

55 Inadditiontoprotecting subscribers against obsolescence or cessation ofservice ,re

quiringlease of decoders could conceivably stimulatethegrowth of STV since selling

decodersforanunfamiliar service might bemore difficult than leasing.
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applicants fornewstations wishing to provide STV service, but also

to applicants for STV authorizations over existing stations. Besides

the usual reasonsfor requiring sucha financial showing in the case of

applications for free TV stations, therequirement will here have the

added function of protecting subscribers in the following way : It

appears from the Hartford trial that in addition to weekly or monthly

decoder rental fees, subscribers may be charged an installation fee

in the case of Hartford, $ 10. By assuring against early cessation of

service, this investment of the subscriber is given some measure of

protection . This requirement, as suggested, will run to the station ap

plicant and not to franchiseholders,although it may involve inquiry

into financial status of the latter if station applicant and franchise

holder are commonly owned .

( 13) Whether means should be provided to insure that subscription
television service will be available to all eligible stations on a non

discriminatory basis

274. Telemeter suggests that , assuming that the Commission estab

lishes a class of eligible stations, STV should be made available to all

stations within that class, subject to the ability of the station to work

out satisfactory terms with appropriate parties, such as the franchise

holder. It further states, assuming that STV is permitted over more

than one station in a community , that just as a network may make

an exclusive affiliation arrangement with a station in a market, an

STV operator should be permitted to negotiate with a station on an
exclusive franchise basis if it wishes to do so .

275. ABC believes that STV should be made available to all eligible

stations on a nondiscriminatory basis, but thinks that at this time a

policy statement on the matter is all that is required . If for any reason

discriminatory practices should occur in the future, the Commission

could regulate them. Zenith and Teco state that no problem could

arise in this regard until more than one station is authorized to carry

on STV operations in a community. Because they believe it unlikely

that in the foreseeable future there would be more than one station

applying for STV authorization in the same community, they think it

the better course to defer actionon the matter until anoccasion arises

in which a second station applies for STV authorization in a com

munity. By thattime, they say, there will be more experience with

STV and thus a better basis for dealing with the problem which will

exist.

276. Conclusions. - We have already determined that all UHF and

VHF television broadcast stations are eligible to conduct STV opera

tions. However, since we today adopt rules limiting STV operations

to one station in a community , possible discriminatory problems with

regard to making technical equipment available to all stations in a

community are moot. Of course, possible problems on a national

scale are conceivable. For example, à party may be a licensee in each

of two five - station communities. He may be engaged in STV opera

tions in one of them using technical system X, and might have an

agreement that the supplier of that system will not make it available

to any station in the other community until such time as the viability
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of STV in the former community has been determined. If viable in

the former, then the licensee might use the same equipment in the sec

ond community. If not viable, and the licensee does not wish to en

gage in STV operations in thesecond community, then the supplier of

the system could make it available to another station there. Such an

arrangement might hinder the development of STV, but we believe

that permitting multiple systems forSTV operations greatly reduces

chances of adverse effect on the public interest that might occur and

the possibility that arrangements of this sort might be made (also,

they might be illegal restraints of trade ). Similarly, we foresee no

difficulties nationally with regard to other equipment arrangements.

As to the Telemetersuggestion that it be permitted tonegotiate with

a station on an exclusive franchise basis, insofar as thispertains to

programing arrangements and not to the matter of technical equip

ment discussed above, it has been discussed in paragraphs 231–234.

( 14 ) Whether a limitation should be placed on thetype of programing

which subscription television operations may broadcast, and if so,

what that limitation should be and whether applicants for sub

scription authorizations should be required to makea showing of

how their programing will differ from conventional programing

or would otherwise serve the needsand interests of the community

to be served , and what that showing should be [ references to par.

nos. omitted ]. Whether placing a limitation on typeofsubscrip

tion programing is within the scopeof the Commission's author

ity, taking into account sections 303 ( 6) and 326 of the Communi
cations Act

277. Briefly , the principal views of parties on this issue, as expressed

in the comments, are the following :There should be no program re

strictions on STV because this would be contrary to the first amend

ment of the Constitution and section 326 of the act (ABC, ACLU,

NBC, Telemeter ). Only if there were an imperious need to limit STV

programing might the Commission have authority to restrict

(Kaiser ). There is no suchneed because it is unlikely that there will

be siphoning from free TV and thus there is no imminent threat of

STV to free TV ; and the very fact that there is no such threat raises

serious questions about the censorship problems (Zenith-Teco) .

278. Moreover, it is difficult, if not impossible, to draft a rule that

would define the programs that STV could carry (ABC, Kaiser,

NBC) . For example, the Commission recognized the difficulty of

defining box office in the Further Notice (ABC ). Any attempted defi

nition of a restrictive term appearing in a rule would lead to endless

interpretations and reinterpretations of the rule by the Commission

that could have a paralyzing effect on largeareas ofprogram procure

ment for STV withoutthere being any evidence that a need exists for

such a restriction (Kaiser ). In addition, a restrictive rule might

inhibit, channel, or otherwise bind creative activity ( Trigg-Vaughn )

and prevent diversity of programing (ACLU ). Even if one succeeded

in drafting a restrictive rule, itmight not be adequate to protect against
siphoning. For example, if a rule were adopted like the one suggested
in the Further Notice which would prohibit STV from carrying
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certain types of programs common to free TV such as those in which

continuing characters are presented from week to week in a series

using a common setting or centralprogram concept, it would not pro

tect against the siphoning ofall of the other types of programs which

free TV carries (AMST,NBC ) .

279. The Hartford trial and Etobicoke have demonstrated what the

programing of STV will probably be ( Telemeter, Zenith -Teco ). That

programing shows that serious siphoning of programs or talent from

free TV is unlikely ( Telemeter, Zenith- Teco ). Thus, there is no need

to have restrictive rules to protect against siphoning (Zenith -Teco ). If

there were such a rule, it would probably have little influence on the

actual programing anyway ( Telemeter).

280. However,andwithoutconceding that the Commission has the

authority to regulate programing, it might be desirable to have a broad

regulation that could serve the purpose of casting STV into the mold

in which it is most likely to develop, if for no other reason than to

placate the alleged fears of the opponents of STV ( Telemeter ). This

rule or policy might provide that STV stations are expected not to

duplicate free TV programing,and are expected to provide programs

of the type shown at Hartford, i.e. , current movies, sports events not
carried on free TV, and the like , with the content thereof to be deter

mined by the licensee or STV entrepreneur ( Telemeter ) .

281. Å rule prohibiting commercials is acceptable ( Teleglobe,
Trigg- Vaughn ) . Yet, since the impact of commercials on program

diversity of STV is unknown, any rule or policy used by the Com

mission should be viewed as in the nature of an experiment to see how

programing diversity is affected (ACLU ). Possibly, prohibiting

commercials on STŇ would violate principles of free competition

(ACLU ) .

282. As a yardstick for the future, a rule mightbe adopted limiting

STV to programs not presently being shown on free TV (Acorn ) . A

possible rule would be one prohibiting STV from showing trade

name programs for a period of 3 years, with the Commission review

ing the matter at the end of that time ( Angel) . A rule is proposed

that STV not be permitted to devote more than 50 percent of itsSTV

broadcasting time to feature films in order among other things, to pro

mote, during the remaining portion of STV broadcasting time, a

variety of programs overSTVwhich proponents of STV have always

promised that STV would furnish ( Joint Committee). Still another

rule is proposed that would prevent STV from carrying sports events

which have been regularlycarried locally on free TV within the past

5 years — for the purpose of restricting STV to thekind ofsports pro

gramingwhich has not been available on free TV (Joint Committee ).

283. Finally, as to requiring applicants for STV authorizations to

make a showing that programing would be different from that of free

TV, no such showing should berequired because the programing of

STV stations should be decided in the marketplace (Munn & Chase).

Besides, since the Hartford trial has shown what programing is

likely to be presented over STV, such a showing would be redundant

(Zenith - Teco ). Moreover, it would be impossible to give meaningful

definition to the showingthat would have to be made by STV appli
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cants in order to distinguish their programing from that of free TV

because the programing of the latter service is of unlimited variety

(AMST ) .

284. Conclusions. Wehave determined that STV can offer a bene

ficial supplement to freeTVand that it is in the publicinterest that

this supplement be provided. Theaction which wehere take to prevent

possiblesiphoning of programs from free TV is designed to protect

the present television structure. At the same time thatwe protect that

structure, we add to the diversity of voices heard byauthorizing a serv

ice with a type of programing generally not found in free television.

Wecannot agree with those who urgethatthe type of programing that

STV will show isknown, that it is clear that it will not siphon from
free TV, and that therefore no rule is necessary. The ultimate path

that STV will follow is not clearly known. Although it may be that

STV programing will follow the pattern of the Hartford and Etobi

coke operations, and we think it well may, we would be remiss in our

duties if wedid not take regulatory steps to afford some assurance

that free TV will continue to be available in ample quantity and

quality.

285. The rules which we adopt will require that feature films shown
on STV must not have been given general release in a theater 56 any

where in the Nation more than 2 years before they are shown on STÝ.

The purpose of this rule is to assure that the feature films shown on

that service aregenerally of such recency that they are unlikely to

appear on free TV. Thus the siphoning threat isminimized for feature

films, a type of program which we are told is becoming increasingly

important in the programing offree TV. Since a major part of the

STV programingapparently will be feature films, theimportance of

this rule is especially great .

286. Under prevailing practices of themotion picture industry, films

are given general release for showing in some parts of the country

sooner than in others. The question thus arose asto whether the 2 -year

period should run from the date that the picture was first released

anywhere in the Nation ,orfrom thedate that it was released in the

community where the STV station is located . We have chosen the

former. This will give added protection to free TV from siphoning

of pictures, for using that date it is more likely that free TỨ would

not be eligible to obtain the film . If the latter date had been chosen ,

it would mean that when an STV station might wish to negotiate for

it, the film would be older and thus more likely to be in the category

58 As used herein, " general release" means the first-run showing of a feature film in a

theater or theaters in an area , on a nonreserved seat basis, with continuous performances.

Ifa first-run film is given general releaseatmorethan onetheater in an area, theopening
will usually be onthe samedate. "General release" isdistinguishedfrom" roadshowing
ofa film which means the showing of a film on an exclusive irst -run basis by one theater
in an area , on a reserved seat basis, with noncontinuous performances, usually at prices
greater than the theater's normaladmission price. The tickets sold for road show per
formances are colloquially called " hard tickets," to describe the rectangular tickets sold

for such performances asdistinguishedfromthe regular tickettorn from a rollforgeneral
release showings. "Generalrelease,"asitisusedherein andinthe ruleswhichweadopt
(App: D, sec. 73.643 ( b ) ( 1 ) ) ,does not include special situations such as the first-run

showing ofa picture at Radio City MusicHall in New YorkCity on a nonreserved seat

basis.We consider the general release date of such apicture forthe NewYorkCity areato

be the date on whichthepicture ,afterclosing at Radio City, is first shown at other theaters

in the immediate area on anonreserved seat ,continuous performancebasis .
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reasonably available to free TV. Ourdecision, of course, could mean

that in any particularcommunity motion pictures shown on STV will ,

with regardto that community, be morecurrent than in other commu

nities, but we do not regard this as having any disadvantages. Atten

tion is directed to the fact that the rulespeaks of " general release.”

Some movies, of course , are " road showed ” on a hard - ticket basis for a

considerable period of time before general release. Usually, however,

they are of the blockbuster variety, and although the 2 -year period for

such films will still bemeasuredfromthe dateof general release rather

than of road show release, we think that protection for free TV with

regard to themis still adequate because such films generally take longer

to exhaust their box office possibilities before going to free TV than
do ordinary films.

287. Although the 2-year restriction will assure that feature films

shown on STV will generally be of such recency as to protect against

siphoning from free TV,weare of theopinion thatit is in the public
interest that STV also be allowed to show a limited number of older

films of great public appeal that might or might not beavailable to
free TV . Films that would fall into this category are , for example,

“ Gone With The Wind,” and “All Quiet On The Western Front.'

Accordingly, the rule will permit STV stations to present, during one

week of each calendar month, one feature film the general release of

whichoccurred more than 10 years previously. The film may beshown

more than one time during the week selected for it. Finally, the

rule will permit the showing of feature films on STV that fall into

neither ofthe above -mentioned categories, i.e., itwill permit the show

ing of films thatare from 2 to 10 years old. Such filmsmay be broad

cast, however, only upon a showing to the Commission that; ( 1 ) There
has been a bona fide attempt to sell the films to free television and that

they have been refused by that medium ( e.g., because the film lacks

wide enough audience appeal; or because its contents are of such a

nature as to make it inappropriate to broadcast it indiscriminately

withoutthe restrictions as to the use imposed by achargefor viewing

it ), or (2) the owner ofbroadcast rights to the film will not permit

it to be televised on free TV either because the owner has been unable

to work out satisfactory arrangements concerning its editing for

presentation on free TV or perhaps because the owner intends never

to show it on freeTV sinceto doso might impairits repetitive box

office potential inthe future ( e.g. , as in the case of " Bambi," or " Gone

With The Wind" ).

288. We also believe that a rule giving a measure of protection

against siphoning of sports events from free TV would be in the pub

67 As the table in par. 27 indicates, each feature film at Hartford was, on the average,
shown 3.55 times. Sometimes all of the showings occurred in one week ; sometimes, in

two widely separatedweeks. It may be expected that STV operators will similarly have
morethan oneshowing ofbothcurrentand olderfilms. Older films can be expected to
constitute only asmall percentage of all feature films shown by STV stations( see pars. 59

and131),Webelieve it generally tobe in the public interest to spreadthroughout the year
the showingofolderAims,hencethe provision that onlyonesuch filmmaybeshown
during one week during each calendar month . However, if STV operators should desire to
show more than one in a single month, e.g., to show a" festival of classics" during all or
part of a month , we shall giveconsiderationto waiverof therule .

15 F.C.C. 2d



558 Federal Communications Commission Reports

lic interest. The Joint Committee ( par. 282) suggests a rule the core

of which is as follows :

No licensee shall broadcast any program involving sports events for which a

fee is charged which was regularly televised into the market via a free tele

vision station within 5 years from the last date on which the event appeared on

free television ,

Its proposal also contains a requirement that STV stations notify

other television stations in the area of intent to broadcast a sports

event, and a provision under which such other stations could file with

the Commission, within a specified time, petitions to prohibit the

showing of such programs. We find the latter proposals cumbersome,

unduly restrictive, and unnecessary. However ,we are of the opinion
that the part of the proposal quoted above containsa helpful concept

for the prevention of siphoning of sports, and the rule which we adopt

is basically like it .

289. Our new rule appears in section 73.643 (b ) (2 ) of appendix

D. Generally speaking, it prohibits the STV broadcast of sports events

regularlytelevised in thecommunity via freeTVduring the previous

2 years.It differs from the proposal of the Joint Committee in that

it uses a period of 2 years rather than five. The Joint Committee states

that the 5 -year period would act as a deterrent to siphoning, and

would give free TV stations an adequate time in which to adjust to

the loss of sports programs. We believe a period of 2 years to be a

more realistic and workable figure on which to base a rule that will pro

vide the desired deterrent effect. As togivingstations an adequate time

for adjusting, we regard this as a makeweight argument, and, in any

event,2 years appears to be an adequate time for such adjustment.

In addition to the foregoing modification of the proposal of the Joint

Committee, other modifications, consistent with the discussion in the

following paragraphs, appear in our rule.

290. The Joint Committee, in discussing its proposal, states the
following:

Such a rule, for example, in the Washington , D.C., area , would proscribe

from pay-TV the World Series, the Kentucky Derby, the National Football

League and American Football League games of the week , Washington Sen

ator baseball games , Washington Redskins regular season away games .

Atlantic Coast Conference basketball games , National Association basketball

games, American League and National League baseball games of the week ,

specific golf and tennis tournaments, specific professional and college pre

season and postseason football games. Sports events which could be carried

would include Washington Redskins home football games, games of any pro

fessional or college team not formerly carried in Washington on a regular

basis, and boxing bouts includingchampionship boxing bouts since boxing

has not been carried on a regular basis.

Although our views are essentially similar to those of the Joint Com

mittee expressed in the foregoing statement, we believe that some

refinement and elaboration is necessary as will become apparent below .

Since to include in the rule all of the points covered in the following

paragraphs would make it extremely cumbersome, we are in note 2

of section 73.643 (b ) ( 2) , calling attention to the fact that when ques

tions arise with regard to administering the rule they will be resolved
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in the light of the following discussion—the legislative history of the
rule.

291. The principal questions raised by the proposed rule quoted in

paragraph 288 have to do with themeaning of the term “sports events,"

and the phrase " regularly televised into the market via a free television
station . " It is to these questions that we now direct our attention.

292. To begin with, some may raise the question of the meaning of

" sport . ” One dictionary defines it as a pastíme or diversion involving

" activity requiring more or less vigorous bodily exertion and carried on

accordingto some traditional form or set of rules, whether outdoors,

as football , hunting, golf, racing, etc., or indoors, as basketball , bowl

ing, squash, etc.” It is ourbelief thatthe term must includean element

ofphysical agility or skill—the bodily exertion mentioned in the fore

going definition .Thus, we would not view chess or bridge as sports. On

the other hand, there are activities, ballet for example, that require

physical agility and skill ( and that are carried on according to some

traditional form or set of rules) that we would view as an art form

rather than a sport. Generally ,webelieve that there will be no difficulty

in recognizing, for purposes ofthe rule, what the term means.

293. As to the meaning of " events," there would appear to be two

types: ( 1 ) Specific events, such as the baseball World Series, or the

PGA Golf Tournament, and ( 2 ) games, or other contests, which are

part of a regular series, such as football or baseball games played dur

ing a regular season (but, as indicated below , the games need not be

played during a regular season ).

294. Thefollowing are examples of what would be regarded as “ spe

cific events " within the meaning of the rule. The list is neither exhaus
tive of such specific events within any sports category ( e.g., major

league baseball, college football ), nor does it include all sports cate

gories in which such specific events might occur :

Major League Baseball :

World Series

All-Star Game

Professional Football :

League Championship Game

Division Championship Game

Game Against College All Stars

College Football :

Rose Bowl, or other Bowl Game

East -West Game

North -South Game

Blue-Grey Game

Professional Basketball :

NBA All - Star Game

NBA Championship Game

College Basketball:

National Invitational Tournament (NIT )

NCAA Semifinal Games After Regular Season

NCAA Final Games After Regular Season

Horse Racing :

Kentucky Derby
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Preakness

Belmont Stakes

Golf :

U.S. Open

PGA

Masters

Thunderbird

USGA Amateur

Other :

Le Mans Grand Prix Auto Race

Olympic Games

295. It may be noted that some of the specific eventsmentioned above

consistof more than one game or match. Thus, there are at least four

games in the World Series, there are numerous games in the NIT, and

matches in golf or tennis tournaments. If a substantial number of

game or matches (or portions thereof ) were shown by a free TV

station, it would be considered to have broadcast the spec

within the meaning of the rules. With the World Series, there would

likely be no problem , since stations usually carry all ofthe games and

carry each game in its entirety. However, with a golf tournament, for

example, not all of the matches, and possibly not allof any particular

match, may be carried . If a tournament runs for 3 days, and a station

broadcasts it 1 to 2 hours per day for2 or3 days, it would be considered

to have covered the event, although it is likely in such a case that only

portions of play for all 3 days would have been broadcast. For ex

ample, in the case of a golf tournament, the broadcasts might have

covered the last four holes of variousmatches on several days, but not

the complete matches,and not allofthe matches. Similarly ,thebroad

cast of an auto race that takes 24 hours, like the Grand Prix at Le

Mans, need not occupy 24 hours to be considered as having covered the

eventfor protection within the rule. In this connection, we might also

point out that, conceivably, some specific events might be regularly

carried on television news programs. However, it is likely that such

programswould only show very small portions of events, andwe would
notconsider such broadcasts to merit protection against siphoning.

Moreover ( as stated in par. 305 ) , the rule will only provide protection

for events thatare televised live, and not for those broadcast ona de

layed basis, and most news programs are broadcast on a delayed basis.

296. In addition to " specific events," we believe that certain other

sports events shouldbe protected against siphoning.We characterized

these in paragraph 293 as games or other contests which are part of a

regular series, such as football or baseball. For easy reference, we shall

hereinafter refer to them as "nonspecific events.” For thepurpose of

therule, we shall afford protection to nonspecific events falling into

well -defined categories. The following will serve to explain our mean

ing and intent. For some sports there is a regular season during which

the sport is played, e.g. , football, baseball, basketball. Games played

during the regular season we view asnonspecific events. In these sports,

the networks broadcast "games of the week.” Examples are the NCAA

games of the week for college football , games of the week in the Na

tional Football League and the American Football League, or games
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of the week for the American League or National League in baseball.

Such broadcasts, for each sport, willbe considered to constitute a cate

gory for purposesof the rule so that if they have been regularly broad

cast by free TV in a community for a period of 2 yearsimmediately

preceding proposed STV broadcast ofsuch programs, STV may not
carry them . On the other hand, in addition to network games of the

week during a regular season , other games may be televised in a com

munity. Thus, inthe case of major league baseball or professional

football, games of the week might be shown in a community, but

" away" games of the home team mightalso be televised , though the

latter might not be network games of the week. Such " away” games

would be considered a separate category. This means that if, for a

period of 2 years, baseballgames of the week were regularly broadcast

by free TV in a community during the regular season, and " away"

games were not, STV could then show the latter but not the former.

The same would be true for professional football.

297. Another category of nonspecific events is that consisting of

preseason games which do not qualify as “specific events.” Before the

start of the regular football season, a championship professional team

plays a game against college all-stars. This game we regard as a spe

cific event. However, professional football teams play other preseason

games among themselves which we view as nonspecific events. For pur

poses of the rule, such preseason games will constitute a category

separate from regular season games of the week or " away ” games.

Finally,some clarification should be given with regard to “ playoff”
games. It is customary in NBA professional basketball and NHLpro

fessional ice hockey to have playoffs at the end of the regular season.

These games are a regular feature of the season and will be viewed as

such ; i.e., as nonspecific events. They may be broadcast either as games

ofthe week or as'away ” games, and dealt with accordingly under the

rule. However, in professional football or major league baseball,

occasionally two teams will be tied for the division or league title at the

end of the regular season, and a playoff is necessary. Such playoffs

are not regular features of the season, usually generate great public

interest, and will be viewed as specific events rather than as nonspecific
events.

298. Having discussed the meaning of "sports” and “ events," we

now turn to the phrase " regularly televised into the market via á free

television station .” As stated elsewhere, the ruleswhich we adopt per

mit STV operation in communities which lie within the gradeA con

tours of five or more operating commercial TV stations, including the

contour of the STV station. Hence, in deciding whether sports events

have been regularly televised in a community via free TV , we shall

only consider commercial stations which place a grade A contour over

the community. Moreover, stations placing such a contour over the

community will be considered collectively , so that if one broadcasts

major league baseball games of the week ,and another major league

baseball " away” games,both categories will be considered as having
been furnished the community.

299. As stated previously, we shallprohibit STV from broadcasting

sports events that have been regularly televised over free TV during

15 F.C.C. 2d
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the 2 years preceding the proposed STV broadcast. With regard to
the meaning of "regularly televised ," our standard will be somewhat

different for specific events, and for nonspecific events. Our standard

for specific events is best illustrated by an example using the baseball

world series. If that series were televised in a community on free TV

in October 1965 and October 1966, it could not be shown on STV in

October 1967 by a station licensed to the community. However, if the

series were on free TV in that community in either October 1965 or

1966, but not in both years, it would be viewed as not having been
regularly televised ” there, and an STV station could show the series

in October 1967. Moreover, the period of 2 years need not be exact.
Thus, if free TV showed the series in a community starting Wednes

day, October 6 , 1965, and didnot show it during 1966, anSTV station

in the same community could have shown it in 1967, even though (since

it started October 4 ) the full 2 -yearperiod had not elapsed . In other
words, for the purposes of the rule if an event is held each year,

the

time between occurrences need not be exactly a year.

300. The rule also provides that if the last regular occurrence of

a specific event ; e.g., the Olympic games, was more than 2 years before

the proposed STV broadcast of the event, it maynot be televised on

STV in a community if the last occurrence was televised therein over

free TV. Another point should also be mentioned. It is conceivable

that, for some reason, an event normally occurring at regular intervals

might not take place. For example, it might usually occur yearly, but

skip a particular year or years. In such cases, we would prohibit the

showing of such eventsby STV in a community if the event was car

ried there on free TV the last time that it occurred. Finally, as pre

viously stated, we shall view professional football division playoffs

and major league baseball playoffs as specific events. Since such play

offs do not occur on a regular basis, weshall proscribe their broadcast

on STV if they were televised in the community by free TV the last
time that they occurred .

301. We have indicated in paragraph 295 that a specific event will

be considered to have been broadcast by free TV even if the entire

event is not televised. Although with regard to nonspecific events the

whole contest is usually televised, in those cases where this is not the

case , the event will be considered televised on free TV if a substantial

portion thereof was broadcast . As to the meaning of “ regularly tele

vising? nonspecific events, we shall view any category of such events

as having been carried on a regular basis within the past 2 years before

proposed STV broadcast if a substantial number of events in the cate

gory were televised over free TV in the community within each of the

2 years preceding the proposed STV broadcasting thereof. The stand

ard will be applied ona category by category basis ( e.g., major league

baseballgames of the week, major league baseball " away ” games, pro

fessional football games ofthe week ) as explained in paragraphs 296

297. If during 1, but not both, of the 2 years preceding proposed STV

broadcast a substantial number of events in a category were not tele

vised in the community, the category will be considered not to have

been regularly televised therein, and STV may show the contests in

that category.
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302. The rule vould permit the showing on STV, during the regu

lar season ,of “home” games of a team that were not previously shown

on free TV in the home community. Thus, to use the example of the

Joint Committee, Washington Redskins professional football home

games have not been broadcast on free TV in Washington , D.C., and

could be shown on STV. The comments state that professional football

home games of the Detroit and Chicago teams have been shown on

closed circuit theater TV in those communities. This, however, would

not prevent their being shown on STV since free TV did not carry

them in those communities. The comments also suggest that all of the

home games of the New York Yankees and of the New York Mets have

hitherto been shown on free TV in New York City. Such games would

therefore not be permitted on STV in that community. A problem

exists in cities like Washington, D.C., where some, butnot all, home

baseball games of the Washington Senators have been shown on free

TV. In communitieswhere this sort of thing occurred, we would per

mit the showing of the home games onSTVonly to the extent that it

would supplementwhat was previously shown. Thus, for example,

if for a period of 2 years before STV proposed to show homegames

in Washington, D.C., five such games, on the average , had been shown

for each of the two previous baseball seasons, STV could broadcast

such games in that community, above and beyond five for a season.

This means that five would be shown on free TV and any additional

number could be shown on STV.

303. We would view a title boxing match — heavyweight or other

wiseas a “specific event.” Other boxing matches probably would not

be so viewed . As the Joint Committee suggests, it is likely that all

boxing bouts including championship fights, would be available for

STVsince they have notbeen carried on a regular basis on free TV.

Until recently, this would clearly have been true of heavyweight title

fights which for many years were carried only on closed circuit theater

TV. However, a few recent heavyweight championship bouts have

been broadcast over free TV. Should a pattern of broadcasting all

heavyweight title fights on free TV develop ,andshould all such fights

within a 2 -year period be broadcast over free TV in a community,

they would fall within the protection of the rule. However, if some

such fights are on free TV and some on closed circuit theater TV

during the 2 -year period , an STV station could show them (see note

30 supra ).

304. With regard to developing situations, it may be necessaryto

construe the rule or modify it as specific problems arise. Soccer, for

example, may be viewed as such a situation. Up to 1967 it was a rela

tively unknown sport in the United States. In the Spring of 1967 ,

for the first time, professional games were played here in each of two

professional leagues — the United Soccer Association, and the National

Professional Soccer League. These groups combined to form a single

North American Soccer League which played league games during the

1968 season . CBS, in that season, broadcast a soccer game of the week.

Generally, if a team was not selected for showing on the game of the

week it did not appear on TV, although in some cases teams made

arrangements to be shown on their local station. It has now been an
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nounced that the league has suspended league competition for at least

3 years, and that it will be represented by a single league team that

will play international games.According to the press, a factorin the

decision was notification from CBS that it would not televise league

games in 1969. Thus, whetherthere will be televised soccer, and

whether it will be on free TV or STV is not clear. Should special prob

lems in this or other areasoccur, we shall face them asthey arise.

305. Finally, it is our belief that only sports events that are broad

cast live should be afforded protection , and the rule reflects this view .

It appears unlikely that STV would wish, or be able, to sell taped

sports programs. To the extent that they should do so, webelieve that

this sort of programing should beopen to competition between the

two TV services. Thismeans, then, that the showingof such a program

as ABC's Wide World of Sports consisting, generally, of tapedsports

events would not preventthe showing of similarprograms on STV.

306. In addition to the foregoing, we are adopting arule prohibiting

STV stations from devotingmore than 90 percent of their STV pro

graming hours to feature films and sports combined, the percentage,
generally speaking, to be applied on the basis of annual STV hours

broadcast. Once again, this is similar to the proposal of the Joint

Committee. That group suggeststhat not more than 50 percent of the

STV time be devoted to films. This, coupled with sports events, they

aver , would be an equitable balance that would give STV sufficient
programing on which to operate, and yet require it to mine new pro
gram sources andgive thesort of diversity of programing that ithas

promised . We believe that the Joint Committee's concept is a good
one, but that its proposed restriction is of a harshness that could spell

the death knellof SĪV before it evenbegan. It would appear from the

Hartford and Etobicoke experiences that feature films will be a staple

part of the STVprograming. To reduce the amount of this to 50 per
cent in an STV operation would be to raise serious doubts about

whether it could beviable.

307. The figure of 90 percent which we select is, as with all lines of

demarcation (voting age of 21, for example ), arbitrary to some extent.

However, it is roughly based on the information in the table of para

graph 27 above, and appears to be a reasonable one in terms of the

Hartford operation.Using the figures of that table, and the fact that

1500 hours of STV programingwere broadcast each year ( par. 27 ),

it appears that the average length of a single program was about 1.7

hours, and that filmsand sports events occupied about 91 percent of

the STVprograming hours.58

308. This rule, of course, does not limit STV operators to showing

for only 10 percent of their STV broadcast hours programs likeopera,

ballet, theater, andother programs of their choice exclusive of feature

films and sports. They may show more if they wish. Calculating per

centages on an annual basis, aswe do with our AM -FM nonduplica

tion rules, will provide flexibility. However, we wish to avoid the

88 The table supplies us with the number of programs per year in each category, and the

total number of showings for each category . Thus, in terms of number of separate pro

grams,filmsconstituted72percentof the offerings andsports, 13 percent, foratotalof
85 percent for the combinedcategories. In terms of number ofshowings , films occupied

86.5 percent and sports, 4.5 percent foracombined total of 91percent.
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possibility that someSTV operators might have an overload of opera ,

ballet, theater, and similar programs during, say, the summer months

when theremight be less STVviewing, in order that they could de

vote more STVbroadcast hours to mass -appeal feature films during

other months when there might be more viewing. Therefore, in the

absence of a showing of good reason for not doing so , we shall expect

STV stations to devote atleast 5 percent of their STV broadcast hours

in any calendar month to programing other than sports and feature
films.

309. Still another rule adopted to prevent siphoning is that which

proscribes the showing on STV of a series type of program with inter

connected plot or substantially the same cast of principal characters,

heretofore mentioned ( par. 278 ) . Since this sort of program is a staple

of free TV it would appear essential to afford protection in this area,

consistent with our desire to assure ample free programing to the view

ing public.

310. Finally, we adopt a rule prohibiting commercial announcements

of any kindduring STV programing hours. However, it would permit

promotional announcements about STV operations, at thebeginning or

end of each separate program. Thus, for example, if the same feature

film were shown twice in the same evening, such announcements could

be broadcast between the two showings. We cannot agree with ACLU

that principles offree competition should weigh in favor of permitting

commercials on STV. Such operations are based on an entirely differ

ent economic concept from that of free TV - namely, that of direct

financial support from paying subscribers rather than from advertisers.

This fact worksto permit the enhancement of the beneficial supplement

which STV can offer by additional advantages mentioned elsewhere,

namely, no interference with artistic continuityof a programby com

mercialsor by cutting programs to make them fit a timeschedule.

311. If, as we believe, the classifications of service we have adopted

will serve the public interest, our delineation of these classifications

does not conflict either with section 326 of the Communications Act,

47 U.S.C. 326, or thefirstamendment to the Constitution.Wecanagree

that National Broadcasting Co. v . United States, 319 U.S. 190 ( 1943 ),

does not specifically reach the precise situation before us. However, that

decision makes amply clear that reasonable regulation of radio di

rected toward concern for program service in the public interest is

prohibited by neither section 326 of the Communications Act nor the

Constitution .On the contrary, the decision firmly supports our juris
diction here. The circuit courts have also consistently rejected the con

tention that there is either censorship or some other violation of the

right of free speech when the Commission takes cognizance of program

categories in its licensing function . Johnston Broadcasting Co. v . Fed

eral Communications Commission, 85 U.S. App. D.C. 40, 175 F. 2d 351

( 1949 ) ; Bay State Beacon , Inc. v. Federal Communications Commis

sion, 84 U.S. App. D.C. 216, 171 F. 2d 826 ( 1948) ; Lafayette Radio

Electronics Corp. v. Unitd States , 345 F. 2d 278 (C.A. 2, 1965 ); Cali

fornia Citizens Band Association, Inc. v. United States, 375 F. 2d 43

( C.A.9 , 1967 ) cert. den. 389 U.S. 844. See also Southwestern Cable Co.

v . l’nited States, 392 U.S. 157, decided June 10, 1968 ; Carter Mountain
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Transmission Corp. v. Federal Communications Commission, 116 U.S.

App. D.C. 93, 321 F.2d 359 ( 1963 ) .

312. Thus, in both the broadcast and nonbroadcast fields the courts

have refused to accept the contention that the classification powers con

ferred upon the Commission by section 303 of the Communications Act,

47 U.S.C. 303,59are either to be read as unrelated to program service or

as violative of free speech . The contention of CBS that the Lafayette

Radio and Carter Mountain cases both involve the classification of non

broadcast stations in accordance with thepurposesoftheir transmis
sions, does not persuade us that a classification of STV stations in

accordance with the purposes of their transmissions is beyond our

authority.

313. It must be recognized that any determination of the use to

which aportion of the radio spectrum is to be put demands a resolution

of conflicting purposes related to the public's needs and interests and

that this resolution cannot be accomplished without classifications

specified in terms of content.We believe that Congress fully intended

this result and that National Broadcasting Co. and the other decisions

cited above confirm its full compatibility with the constitutional and

statutory protections of free speech.

314. Except for the proviso permitting STV stations to show feature

films that are from 2 to 10years old , the rules described above are the

same as those which the Subscription Television Committee recom

mended for adoption. In oral argument and the congressional hearings

we find that theCommittee- recommended rules are a principal targetof

discussion. The arguments concerning them are manifold . Some are

couched in general terms such as that they will not serve to prevent

siphoning, that they are impractical, that they will be hard to ad

ministerand that the benefits of the rules will befar outweighed by

the disadvantages, and that they will involve the Commission in

detailed regulation of programingwhich is the sort of thing that it has

avoided in the past in order to promote licensee responsibility and

independent judgment.

315. Other arguments are more specific. Thus, some STV opponents

say that the rule concerning feature films would check the trend to

recency in the films that have been shown on free TV 60 because it would

almost automatically consign the more current films to STV which has

the potential economic base to pay more for product.Otheropponents

say that film distributors would probably delay the sale of films to free

TV until they had a run on STV. (But several proponents say that

STV would probably bring feature films to free TV sooner than now

because their box office potential would be exhausted sooner ( par. 55 ) ).

Opponents also argue that, quite likely , STV would acquire the rights

to the best of the film classics over 10 years old and there seems to be

little justification for the rule to permit STV to show such older films

if the Commission is concerned about preventing siphoning, since very

few of such pictures can command a theater box office.

69 Sec. 303 ( a ) authorizes the Commission to classify radio stations and sec. 303 ( b )

authorizes the Commission to " [ p ]rescribe the nature of the service to be rendered by

each class of licensed stations and each station within any class ."

60 See statement of NBC in par. 39 supra .
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316. ABC urges that the rule on feature films use a 1 -year rather

than a 2 -year period. Teleglobe suggests, on the other hand, that the

2 -yearperiod should be liberalized so that the time startsto run , not

from the date of general release of the film anywhere in the country,

but from the date of release in the community where the STVstation

proposes to show it. There are those proponents who assert that the

feature film and other programing restrictions would hamper thede

velopment of STV and that they unduly protect freeTV , andthey

urge that the programing rules be relaxed or eliminated . Zenith, how

ever, says it can live withthe film and other programing rules since it

would program in much the same way with or without them . ( Zenith

also states in the congressional hearings that it can live within the

limitations of all the STV rules proposed in the Committee draft of the

Fourth Reportand Order. )

317. MPAA avers that the rule on feature films fails to define " fea

ture films” in any manner except by age. It calls attention of the Com

mission to the judicial definition of " feature," citing cases.61 MPAA

also maintains that the proposed rule contravenes public policy against

restraint of competition. In this regard it states :

A motion picture distributor desiring to exhibit his pictures on STV sta

tions will have to make certain that he arranges à playdate for the picture

on STV within 2 years of the anniversary of the exhibition of the picture

on general release anywhere in the nation . The mechanics of distribution will

require the distributor to negotiate and conclude an agreement with the STV

station well in advance of that date. He will not be in a position to delay ,

looking perhaps for an increase in the list of subscribers to the STV station .

Free bargaining will be impaired, to his detriment. Some time before the

2-year anniversary both parties will be precluded from making an agree

ment because then it will be too late to arrange a playdate to take place

before the expiration of the 2 years. At that time, even before the lapse of 2

years, conventional TV will become assured that the competition of the STV

station is removed .

On the otherhand , the manager of the Hartford station, over which

the trial STV operation is being conducted, states in the congressional

hearings that they normally attempt to obtain the license for a movie

2 to 3 weeks ahead of time. In addition to its view quoted above, MPAA

also says that the 2 -yearruledoes nottake cognizance of the technique

of the industry because distributors of motion pictures and STV oper

ators must weigh matters such as timeliness, season of the year, and

other factors in deciding when to schedule a picture for showing:

318. MPAA also criticizes the 2 -year rule because it excludes from

STV feature films more than 2 years old even though free TV in the

area mayhave refused to show the film because of reasons such as

sponsor dislike, station booker's judgment, or lack of mass audience

appeal. One example given is the foreign " art " film . Another , is the

film between 2and 10 years old that has been shown on free TV but

which STV subscribers request their STV station to show in an un

edited version. CBS points out that in a recent edition of The New

el The definition and cases cited byMPAA are :

" Feature - Any motionpicture,regardless of topic, the length of the film of which
is in excess of 4,000 ft." United States v . Paramount, 66 F. Supp . 323, 333, fn . 1

( S.D.N.Y., 1946 ) ;United States v . Paramount, 70 F. Supp. 53, 55 ( S.D.N.Y., 1946).

See , also . United Statesv. Twentieth Century -Fox Film Corp., 137F. Supp. 78, 122

( S.D. Cal. C.D.,1956 ) ; United States v. Columbia Pictures Corporation , 189 F. Supp .

153, 157 ( S.D.N.Y., 1960).
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Yorker magazine, in the section listing movies of more than ordinary

interest in New York City, abouthalf of the pictures were over 2 years

old . (No statement is made as to how many of those were over 10 years

old so that they would be permitted under the Committee-drafted

rule .) MPAA also says that over a period of 10 yearsthere would be a

total of 3,500 domestic and foreign feature films generally released

in the United States, and of these,those that had not been sold to STV

within the 2 -year period would be barred from STV until they were

10 years old.

319. Another point made by MPAA is that the 2 -year rule pre

cludes STV showing of feature films between 2 and 10 years of age
which the producer does not wish shownon free TV because of com

mercial interruptions and editing to fit them into required time

periods.62 Laurence Olivier, we are told , has taken that position with

regard to his " Henry theFifth," and Walt Disney, it is said , refused

to sell any of his feature films to free TV ; hence, " Bambi" and " Snow

White ”have never been shown on free TV, but “ Bambi” was shown

at the Hartford STV trial.

320. It is said by some that the rule proscribing STV showing of

series-type programs with interconnected plot or substantially the

same cast of principal charactersis not clear. They ask, for example,

whether such programs as the " Ed Sullivan Show " and the " Bob

Hope Show " areof a series type that would prevent their being

siphoned to STV. Opponents urge, too, that it would be easy for STŮ

tocircumvent this rule by techniques of random scheduling and non

repetitive titling, renaming series, and making minor adjustment in

the format and cast. Various parties say that specialsare a program

form that has become increasingly important to free TV and an in

creasingly large part of free TV programing, but they are afforded no

protection under the rules. Such programs as the “Miss America

Pageant” and the Academy Awards" are referred to in this connec

tion . It isalsosaid thatnot only are specials becoming more impor

tant , but series -type programs are becoming less so in prime time.

321. Numerous opponents believe that the rule on sports program

ing could be circumvented . Some say that the owner of the sports

rights could merely keep his programsoff free TV for 2 years and

then realize a bonanza in STÙ showings thereafter. Others say that

STV operators could pay the holdersof sports rights to keep the

events off free TV for 2 years, so that there would be no lossofreve

nues forthe holder of the rights during that period . Still others say

that if the pattern has been to show the away games of a team on
free TV and not the home games, STV could make arrangements to

show the home games for 2 yearsand the holder of the rights to the

sports events could keep the away gamesoff free TVfor 2 years. There

after, STV could show all the games of the team -- home or away. On

the other hand, in the congressional hearings we find thepresident of
Zenith testifying that they have no intention of arrogating to them
selves the existing programs of networks. He states that they have

no intent of taking the world series and the Rose Bowl ; that they are

02 See note 28 supra.
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not going to make any dealswith baseball or other sports to the effect

that if they go off free TV for 2 years STV will make it worth their

while. He further states that Zenith would accept any kind of regula

tions that the Commission or Congress would wish tomake to assure

their carrying out this pledge. And the president of Teleglobe, at the

same hearings, says thathiscompany would not be averse to a tight

eningof the sports rule from 2 to perhaps 3 or even 5 years since it is

his belief thatno restrictions are really required to prevent siphoning

of sports programing.

322. Several parties opposing STV argue that the rules would freeze

sportsand other free TV programing as it is now rather than permit

it to changewith changing needs and desires of the viewing public.

323. Finally, ACTS, testifying at the congressional hearings, takes
the view thatthere should be no restrictionson STV programing and

that the marketplace should determine this. It urges that, rather than

having rules on the subject, STV applicants should be required to

demonstrate to the Commission, as free TV applicants are presently

required to do, how they propose to serve unmet programing needs.

It states that theprograming representations should then be made
a condition of the STV license .

324. As to theforegoing arguments raised in oral argument or at

the congressional hearings, we cannot agree that theprograming

rules proposed by the Subscription Television Committee are im

practical or that they will be inordinately difficult to administer. On

the contrary, we believe the rule concerning feature films is clear,
definite, and easy of application . In addition, although some difficul

ties may occur in application of the ruleson sports or series-type pro

grams,we do notanticipate that they will be serious. Nor can we agree

that the rules will be ineffective in preventing siphoning. On the con

trary, it appears that they will serve to fulfill their functions of

preventing undue siphoning, promoting program diversity, and

preserving artistic continuity, without unduly hampering the develop

ment of the new service or impairing licensee responsibility or

independent judgment.

325. Feature films. - We believethat the points made in paragraphs

318319 concerning feature films between 2 and 10 years ofage are

generally well taken. It may be observed, however, that if STV gets

underway, of 3,500 feature films generally released in theaters during

itsfirst i0 years of operation, many of those that are not shown on

STV during the first 2 years after release quite possibly would be

of a lesser quality,with little box office appeal; hence theymight not

be wanted for STV during thesecond through 10thyears after release

any more than they were during the first 2 years. Nevertheless, there

is no doubt that topermit feature films 2 to 10 years old to be shown

on STV if certain conditions are met would create a source of addi.

tional programing for the new service . We are modifying the com

mittee- recommended rule governing feature films to permit the STV

broadcast of films between the agesof 2 and 10 years if a convincing

showing is made that they either are not salable to free TV or that

the owner of the rights tothe film is intent onnot permitting it to be

shown on free TV ( par. 287 ). We are persuaded that this relaxation
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is in the public interest, for it broadens the quantity and variety of

films available on STV without adversely affecting the free TV

service.

326. It has been pointed out that the 2 -year provision willmean that

there are some feature films for which STV and free TV will be com

peting, and it has been suggested that the standard be changed from

2 years to 1 , presumably to avoid such competition . As we have stated

in paragraph 63, we are of the view that conventional TV , because of

its cost-per -thousand economics, generally will not be able to pay

enough to obtain the most current films.As Zenith and Teco have

mentioned, free TV cannot pay enough to cover production costs and

potential box office revenues that would be lost because of the free TV

showing. (AMST, in oralargument, questions this conclusion . They

state, quoting a New YorkTimes (Aug. 2, 1967) article, that CBS has

" plans to televise four or five featurelength films it will produce for

TV and subsequent theatrical release.” The implication AMST would

apparently give is that conventional TV showing does not destroy

subsequent potential at theaters , so that free TV will, in the future,

be able to obtain current films which may later by shown in theaters.

However, it is important to note that in oral argument NAB sug

gests that such films would be shown abroad in European theaters.

NAB is uncertain as to whether, after European showing, they would

be shown in U.S. theaters.) The 2 -year standard is an attempt to find

a dividing line between films that would attract an STV audience and

those which free TV could afford to purchase. We believe that it is a

reasonable and workable standard . ( See par. 133. ) It can be adjusted,

to some degree, at a later date if warranted, but it appears that to

change to a 1 -year rule would unduly restrict the product available

to STV, and have a deleterious effect on its development.

327. Assuming the correctness of the NBC statement that during
the past 6 years the average lapse of time between theater release of

feature films and networkshowing on free TV has decreased about 6

months per year ( par. 39) , it would still appear that there is a point

beyond which freeTV cannot go in the purchase of recent films. We

believe thatany trend which may exist will not be stopped by the

2 - year rule. The economics of the situation will act as a brake. As to

whether any trend that might exist has begun to level off, we note

that NBC has said that in the 1966–67 season more than 10 percent of

films carried by the networks were less than 2 years old ( par. 39 ) .

Our calculations show that during the 1967–68 season the figure was

about 6 percent, and during the first 6 weeks of the 1968–69 season

it was approximately 9 percent. The average age of films shown on

the networks during the 1966–67 season is suggested to have been in

the vicinity of 542 years ( par. 64) ; for the 1967-68 season ( according

to our calculations ), the average age of films shown by the networks

for the first time was about 5 years; and for the first 6 weeks of the

1968-69 season it was 34 years. ( See par. 64 supra .)

328. For reasons stated in paragraph 286, we reject the suggestion

that the 2 -year period be changed to commence not on the date of gen

eral release anywhere in the Nation , but on the date of release in the

community where the STV station proposes to show a film . We also
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reject the argument that STV should not be permitted to show films

over 10 years of age
because very few of them can command a box

office. If they cannot command a box office, itappears unlikely that an

STV operator would care to show them , and there would be no siphon

ing from free TV. If they can command a box office, we thinkthat

this is a legitimate area of competition between the two services. Such

films may possibly constitute a minuscule portion of STV program

ing, and in any event are limited by the rule to not more than 12 per

year.

329. We are grateful for the information provided by MPAA con

cerning the definition of the term " feature." Although we do not

anticipate any difficulties in determining what a feature film is and

do not write the definition into the rule, we shall feel free to fall back

on the judicial definition provided if the need should arise .

330. It has been suggested by MPAA that if motion picture pro

ducers agreed among themselves not to sell to STV any films over 2

years ofage it would be a violation of the antitrust law , and that for

the Commission to accomplish a similar end by rule contravenes the

public policy against restraint of competition. We are ofthe opinion

that it is one thing for private parties to engage in the activities men

tioned, and another for the Commission, an arm of the Government,

to adopt a rule of the kind under discussion because it believes it in

the public interest to do so.

331. Concerning one facet of the subject, there appears to be a

conflict in the information before us. MPAA suggeststhat the 2 -year

rule is unduly restrictive because it impairs freebargaining and that

the mechanics of distribution requiredistributors to negotiate and

conclude an agreement with the STV station well in advance of the

date of STV televising. On the other hand, the Hartford experience,

we are informed, has been that it was normal to attempt to obtain the

licensee for a movie 2 to 3 weeks before showing time. Whatever the

situation may be, we see no reason why, if STV becomes afactor in the

marketplace, parties to such transactions cannot adjust themselves to

the 2-year rule. The same would appear to be the case with regard to

other decisional factors, mentioned by MPAA, that influence motion

picture scheduling decisions.

332. Sports. Our sports rule, it is said, will not prevent siphoning

of sports events from free TV to STV. Various methods aremen

tioned whereby parties could evade the intent of the rule and ulti

mately siphon sports to STV. To begin with, we believe that such

suggestedruseswould be avoided by STV and members of the sports

world because they might generate great adverse publicity that could

redound to their detriment. Moreover, if STV operators and owners

of sports rights make arrangementsthat would result in keeping

sports events off free TV for a period of2 years, it is conceivable that

violations of law with regard to restraint of trade might occur. In

any event, we would emphasize herethat it is not our intent to create

new markets for owners of televising rights of sports events. We

shall keep operations governed by this aspect of the rule under careful

observation and if we detect any untoward trends we shall take ap
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propriate action ,which might include increasing the sports rule stand
ard from 2 to 5 years.

333. Specials. — Opponents of STV maintain that specials are as

suming increasing importance in free TV and that the rules give no

protection against their being siphoned to STV. To this we say, as

we have said before, that some competition between STV andfree

TV in the programing area may be beneficial to free TV and to STV

as well, and we leave this type of program to competing factors in the

marketplace and the performer's desire for exposure. It is not only said

that the series -type program is becoming less important to free TV

and that specials are becoming more important, but that, generally

speaking, free TV programing is dynamic and changes tomeet viewer

interests and needs, and that the programing rules will freeze free

TV programing into its present mold.We fail to see why this should

be true.The rules place no strictures on inventiveness and ingenuity

of the freemedium ; in fact, they may stimulate them .

334. Series-type programs. - We find the arguments concerning the

rule on series -type programs labored. It seems clear to us, although

apparently not to some opponents of STV, that the “ Ed Sullivan

Show " is not a series typesince ithas no interconnected plot or sub

stantially thesame cast of principal characters. The same is true of the

"Bob Hope Show .” Both could be siphoned to STV under our rules.

And the methods suggested for circumventing the rule seem far

fetched. Asin all matters concerning ourprograming rules we intend

to observe the operation of STV carefully in this area and are free

to make changes that subsequently appear to be necessary .

335. Talent siphoning. – We believe the foregoing rules adequate

to prevent siphoning of programs. It does not appear tous that rules

to prevent siphoning of talent are necessary to achieve the end of as

suring adequate quantity and quality of free TV to the public, at least

at this time. However, we would view with a jaundicedeye unreason

ably restrictivecontracts on the part of either STV or free TV with

talent that would prevent the latter from performing on or otherwise

serving the other service. It is suggested by some that the danger of

talentsiphoning lies not insuch contracts but in the factthat talent

like Bob Hopeand Frank Sinatra, for example, have such great de

mands on their time that possibly they can only be on one serviceor

the other; and if they have to make a choice, they might choose STV

over free TV because it would pay more. This area , too, will be

watched closely. We shall stand ready to take any action here that

may be necessary in the public interest, including the entertaining

of petitionsby aggrieved parties.

336. The last point on the topic of programing rules has to do with

the suggestion of ACTS that there be no rules, but that applicants be

required to make a showing as to how their proposedprograming will

serve unmet needs and then have their licenses conditioned on their

representations. This is an intriguing suggestion. However, we be

lieve that the matter of siphoning is best handled by general rule

rather than by the consideration of individual applications. In addi

tion , the rule carries with it the possibility of applying additional

enforcement sanctions.
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337. The subject of requiring the STV applicant to make a showing

of how he proposes to serve unmet needs, mentioned by ACTS is not

unrelated to the comments mentioned inparagraph 283 above. As to

the subject of a required showing by STV applicants that their pro

posed programing will differ from conventional programing or would

otherwiseserve the needs and interests of the community, we shall,

of course , require such a showing, contrary towhat some parties sug

gest, for without itwe could notmake a public interest finding that

grant of the authorization would be in the public interest. We do not

believe, as AMST suggests, that such a showing will be impossible

to make. As to feature films, a vital item will be the length of time

since general release. Meeting the 2 -year test, a major hurdle is passed.

Similarly with sports. Other programing, which we expect to com

prise by far the lesser portion of programing, should present no

insurmountable problems. As with free TV, we shall require that ap

plicantsprovide us with narrative statements about what they have

done to determine the needs of the community with regard to STV pro

graming and the manner in which they propose to fulfillthose needs.

338. Concerning the conventional programing which STV stations

will be required to carry, we have already indicated our belief that

such programingwill provide a valuable service to the community.

Applícantsfor STV authorizations must, in addition to a showing

with regard to subscription programing, alsomake a showing with

regard to the conventionalprograming which they proposed to broad

cast in non-STVhours. This will haveto be based on a survey of com

munity needs with a showing of how the proposed programing is

designedto meet those needs, just aswith any application made by

a non -STV television station .We shall not consider that the STV ap

plicant has met the standard with regard to conventional programing
if it carries entirely , or almost entirely, industrial and other avail

able free film programing. We shall expect STV stations to develop

a staff — for programing , sales, news, engineering, etc. — which will

perform the samefunctions as the staffs of conventional TV stations.

(15 ) Whether various sections of the act and of the Commission rules,

and of Commission policies ; e.g., the fairness doctrine, pertain

ing to broadcasting ( see par. 30 above) should be modified as they

affect subscription television , and if so, what the modification
should be

339. Paragraph 30 of the Further Notice, referred to in the issue,

reads as follows :

Since over-the-air subscription television is consideredto be broadcasting,

the question arises as to whether certain provisions of the Communications

Act and our rules pertaining to broadcast stations should apply to subscrip

tion television operations in the same way they do to regular broadcasting.

In the act , section 303 ( i ) gives the Commission authority to make special

regulations applicable to stations engaged in chain broadcasting ; section
307 ( d ) limits the term of broadcast station licenses to 3 years , and of other

stations to 5 years ; section 315 provides for equal use of broadcasting facili

ties by political candidates ; section 317 provides that announcementmust be

made **** (about matters] for which money or other consideration has

been paid ; section 325 prohibits broadcast stations from rebroadcasting pro

grams of other stations without permission ; section 605 prohibits the unau
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thorized publication ofcommunications, but expressly exempts “ the contents

of any radio communication broadcast " from its application. Most of the

foregoing are the subject of Commission rules. We invite comments on

whether we should recommend legislation to the Congress, and if appropri

ate, make changes in our rules, to modify any of these sections insofar as

they affect subscription television. In addition, comments are invited on how

the " fairness doctrine”, which does not appear in our rules, but which is given

recognition in section 315 ( a ) of the act, should apply to subscription tele

vision .

340. Some comments favor applying present sections of the act and

of the broadcastrules and policies to STV, without amendments of any

kind, since STV has been determined to be broadcasting. Others state

that at least some of the foregoing should not apply, or that STV' ex

perience should be gained before deciding. Illustrative of these views

are the following.

341. Telemeter states that it sees no reason for adopting new rules.

It believes that to the extent to which STV programing would bring

present rules and policies into play, they should apply, and mentions

that at Etobicoke (although it was a cable STV operation, and in Can

ada) , candidates for public office appeared over STV without charge

to them or to the subscribers in accordance with section 315 and the

fairness doctrine principles. Zenith and Teco say that WHCT at Hart

ford reported that it experienced no dissimilarities in complying with

the Commission's broadcasting rules when operating conventionally as

compared to operating withSTV. The station did not find it necessary

to request a waiver of any of the rules except to the extent necessary to

scramble its signals. These parties observe that should any problems

arise in STV operations, they could be handled on an ad hoc basis.Tele

globe says that the only amendments necessary are those proposed in

appendix C of the Further Notice as modified by the comments in this

proceeding.

342. AMST,mentioning the paragraph 30material, says that since

STV has been designated as broadcasting by the Commission ,the fair

ness doctrine and the sections of the act and of the Commission's rules

which govern free TV should apply. As to section 317 of the act, it says

that it should apply if sponsorship is allowed on STV , which it should

not be. It stresses the fact that comments of proponents indicate that a

system of one or more national organizations similar to free TV net

works is contemplated. Therefore , the chain broadcasting rules ( sec.

73.658 of the rules and sec . 303 ( i ) of the act ) should apply to STV.

These rules, it is said, are intended to guard against dangers which the

Commission assumes are inherent in network systems, and would be

especially important if only one STV network were to emerge, in which

case even more stringent protective measures might have to be adopted.

Finally, it mentions that section 315 and the fairness doctrine should

be kept within the different confines of STV and free TV operations

over the same station so that a candidate appearingon STV may not be

balanced against oneappearing on free TV.

343. ABC states that STV, which has been designated to be broad

casting, should not be exempt from the rules and policies of the Com

mission such as the fairness doctrine. Although admitting that it is

possible that some of these provisions may not have any real meaning
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with regard to the public interest insofar as they are related to STV,

it would recommend no action on the matter at present. Specifically it

says :

At this juncture, however, ABC suggests that the Commission should not

attempt to carve out exceptions to its rules and policies. If subscription tele

vision is to be authorized , the burden should be upon the proponents and

applicants to show in each instance where exemption from the requirements

of a rule or policy is appropriate. At this juncture, the Commission should

presume that all of its rules are applicable and reserve judgment on exemp

tions until particular matters are raised and probably until some meaningful

experience with subscription television has been realized .

Trigg -Vaughn takes the following position :

We think that the Commission should gain actual experience with the

day -to -day operations of pay television services before carrying over to pay

television wholesale the limitations on program presentation which now

apply to conventional broadcasting. The absolute statutory equal time obli

gation concerning political candidates would apply to pay television , of

course, but there is a problem of significance in connection with the treat

ment of controversial issues. Applicants for pay television should be encour

aged at the outset to set forth their plans for presenting in the course of pay

television programs full opportunity for the expression of varying view

points on public issues. Whether the strict obligations of the fairness doc

trine should apply exactly as they do in television broadcast operation is not

clear at this point. If problems of significance are detected in the course of

operation, it might later be appropriate to extend the fairness doctrine

and similar regulations to pay television operations, but at this stage we

think a less restrictive policy should apply to pay television than to tele

vision broadcasting as it presently operates.

We think that the distinguishing feature of pay television—its usefulness

only if the public wishes to pay for it - calls for more thought and observa

tion before the many existing rules on regulation of programs are extended

to it .

344. Munn & Chase state that since STV offers primarily box office

entertainment and does not involve problems of politics and personal
attack found in editorial and advertising programs over free TV, the

subject of fairness does not enter. ACLU , on the other hand, maintains

that it regards the fairness doctrine and section 315 of the act as es

sential to assure that STV will operate in the public interest, because

they " help to promote the concept of balance and fairness which un

dergird diversity, and we see no reason why they should not be vigor
ously enforced .”

345. Conclusions. The purpose of this issue was to elicit informa

tion in recognition of the fact that STV might have different features

from those of conventional TV and that therefore changes in the act

or the Commission's rules might be indicated . Those of the comment

ing parties who say that because STV has been judged to be broadcast

ing all broadcasting rules should apply to it are, in effect, saying that

there are no differences between the two services . We are not sure

that this is correct. However, neither do we know for certain at this

point what the differences are thatmight require different regulation

through the act or our rules. We are of the view, therefore, that, for

the present, the better course of action is to adopt section 73.643 ( 6 ) of

appendix C which proposed that, except as otherwise waived by the

Commission in issuing ŠTV authorizations, the rules applicable to free
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TV broadcast stations be applicable to STV operations.63 ( In addi

tion, of course, all of the other STV rules adopted today are new and

in addition to present TV broadcasting rules.) We have no evidence

on thismatter other than that provided by Zenith andTeco ( see par.

341 ) . The path we pursue is consistent with that evidence and with

the recommendation ofthose parties, and isnot fundamentally at vari

ance with the views of all parties. The rule will provide a necessary

flexibility in a relatively unknown area . At a later stage, should we

find that additions, deletions, or other changes are indicated , we shall

act accordingly.

Rules

346. The rules which we adopt appear in appendix D. They are

based on careful consideration of all of the comments filed in this pro

ceeding, the oral argument, and the congressional hearings. Although

partiesdid not comment on someportions of the rules which we pro

posed in the Further Notice, we believe that they are reasonable and

in the public interestand adopt them . These include the requirement

that holders of STV authorizations shall complete construction of

STV transmitting facilities within a period of 8 months afterissuance

of the authorization,and that STV authorizations will not be issued

or renewed for a period longer than the regular license period of the

applicant's television broadcast station. Although in some cases the

adopted rules add to or otherwise modify the rules proposed in appen

dix C, in accordancewith previous discussion in the document,inother

cases the only modification is a change in paragraph number. In a few

cases, amendments not discussed in the documenthave been made be

cause they appear to be reasonable and in the public interest ( e.g.,

compare proposed sec . 73.642 (c ) of app. C with the same section in

app. D). These rules, aswell as the equipment and performance rules

to be adopted later, will become effective on the same date, about 6

months hence.

Applications, financial requirements, reports

347. As indicated in the note to section 73.642 ( b ) of the rules appear

ing in appendix D , no applications will be accepted for filing until such
time aswe have adopted rules concerning equipment and system per

formance capability .Ator before thattime we shall announce theman
ner in which applications are to be filed and the content thereof with

regard to equipment, technicaloperation, and other matters. We con

template that applications willbe required to contain , among other

things, financial information sufficient to permit us to make a judgment

about capacity for continued operation for a period of at least 1 year

( see pars. 271, 273) ; a program showing (see pars. 337–338 ); informa

tion pertinent to section 73.642 ( g) of the new rules ; and some, but not

all , of the informationwhich was required of applicantsfor trial oper

ations by paragraph 32 of the Third Report. Information already on

file with the Commission in formal application forms or ownership

reports may be incorporated by reference in these applications. We also

* The rule which we adopt is modified to say “ the rules and policies applicable to " free

TV stations so as to include the fairness doctrine which, except for the subjectof personal
attacks (47 C.F.R.$ 73.679 ), isembodied in no rule.
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contemplate that, at least in the early stages of the service, we shall not

adopt an FCC form to be used by those wishing to apply for STY

authorizations. Section 1.531 64 of the rules will be amended to indicate

thatSTV applications will be viewed as formal applications although

no FCC form will be used for them . Public notice of the acceptance for

filing of such applications, or substantial amendments thereto, will be

given by the Commission,and no grants will be made earlier than 30

days followingthe issuance of suchpublic notice. Weintend to charge

filing fees forSTV applications equalto those charged for applications

for authorizations to operate TV stations. Thus, for example, if an

applicant simultaneously files applications for a construction permit

for a new TV station and for authorization to conduct STV operations

over that station , the filing fee would be $150 for the former, and $150

for the latter, for a total of $300 , Section 1.1111 of the rules ( schedule

of fees for radio broadcast services) will be appropriately amended,

prior to the time that applications are accepted, to reflect the filing fees

for the new service. Finally, at the time that we announcethe manner

of filing and the content of STV applications, we shall make any

announcements that may benecessaryconcerning guidelines to be fol

lowed in the granting of STV authorizations.No grants will be made
until after the rules become effective .

348. We adopt no rule requiring applicants to make a showing as

to their capacityto sustain operations for atleast a year. This is, rather,

a policy that will be followed.Similarly, althoughno specific rules are

adopted thereon, as mentioned in various portions of the document we

shall periodically require those possessingSTV authorizations to sub

mit reports and information to usforthe purpose of keeping us
informed about various aspects of STV operations.

Educational television

349. Throughout this proceeding, our attention has been directed at

commercial television , and the thrust of our entire discussion of benefi

cial supplementing ofprograming, siphoning, audience diversion, pre

empting of time, and other matters has been directed at commercial

free TV. The rules which weadopt today, likewise, are so oriented, and

the proposals in the Further Notice have been clarified to indicate that

only parties having or applying for authorizations to operate commer

cialtelevision stations are eligible to apply for STV authorizations.

350. As for the matter of STV as related to educational television,

Teleglobe, in its comments, has the following to say :

" Subscription " is also in a position to alleviate the financial plight of

educational television. It may take years before the ambitious plan of the

Ford Foundation for the establishment of a " broadcasters' nonprofit service "

is realized and in the meantime the financial position of many an ETV

station may deteriorate even further. The part-time use of the principle of
subscription for financing ETV " cultural” -as distinct from the " instruc

tional” -activities, would make ETV self-supporting.

* Sec. 1.531 of the rules states ( in part ) the following :

" Formal application " meansany request for authorization where an FCC form

for such request is prescribed . " Informal application " means all other requests for

authorization.

106-518–69—11
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Is it not rather sad that channel 13, the New York educational station,

which has on the whole succeeded in rising to a higher niveau of program

ing , is compelled for lack of finances to be off the air Saturdays and Sundays

and thus leave waste a valuable natural resource ? "Subscription " could

help channel 13 — and similarly placed ETV stations — to provide expanded

services to their communities.

351. On the samesubject, ACLU states :

Although the FCC notice is silent on this question, ACLU believes it to be

in the public interest to permit educational, municipal , and nonprofit sta

tions to employ STV for portions of their broadcasting schedules. STV pro

graming by such stations could be expected to add to the variety of services

available to the public, as well as contribute to their financial self-support.

352. Except for the observations of Teleglobe and ACLI mentioned

above, the relationship between educational television and STV has

not generallybeen commented on by the filing parties, and we there

fore have no basis on which to found decisions pertaining thereto at

the present time. However, if parties having STV authorizations wish

as part of their programing, to broadcast educational or cultural pro

grams in conjunction with nonprofit educational organizations, such

proposals will be given consideration in connection with their other

proposed programing. In this regard, we point out that we are of the

opinion that programing of an educational and cultural nature is cer

tainly in the public interest. This is the main reason for our having

adopted a rule requiring that at least 10 percent of STV broadcast

hours be devoted to other than feature films and sports.

353. In the past, we have authorized noncommercial educational tele

vision stations, on an experimental basis, to transmit scrambled signals

which could be viewed unscrambled on specially adapted equipment.

An example is that of four such stations in California which have been

authorized to present, in that manner, programs designed to meet the

educational needs of the medical profession and not deemed suitable

for thegeneral viewing public . The programs have been broadcast to

hospitals and educational institutions for viewing by physicians, hos
pital staffs, and others.65

354. One of the stations so authorized , noncommercial educational

television station KCET, Los Angeles, California, on November 1,

1968, filed with the Commission a " Petition for rulemaking to permit

the encoded ('scrambled') transmission of medical and police instruc

tional programing by noncommercial educational television broadcast

stations” ( RM -1365 ). The petition states the following:

( Petitioner ] hereby respectfully petitions the Commission to institute a

rulemaking proceeding and to adopt rules that will permit noncommercial

educational television broadcast stations to transit limited amounts of en

coded, or so - called "scrambled " , programs. Such programs, which are not

suitable for viewing by the general public, would be transmitted for the

instruction of doctors, nurses, and law enforcement personnel.

There is clear need for such programs. They are of definite benefit to the

public. Based upon KCET's transmission of such programs under experi

* We shall continue to authorize such operations on the same basis where application

is made and it appears appropriate to do so, unless action taken with regard to the petition

mentionedin paragraph 354 suggestsanother course .
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mental authority during the past 4 years [ footnote omitted ] there is no

question of technical or other feasibility . Moreover, KCET's experience

demonstrates that the transmission of such programs results in no detriment

to the regular broadcast services of educational television stations. Com

munity Television believes that the Commission should therefore now adopt

rules to permit such operations to be conducted by all noncommercial tele

vision licensees, so that similar benefits to the public can be provided

throughout the country and on a continuing basis.

355. This petition is presently pending before us and could lead

to the building of a record on which to base decisions concerning STV

over educational stations.66 In this connection , we call attention to the

fact that educational STV isa part of the larger problem of educa
tional television in general which in the past few years has been the

subject of careful consideration by the Ford Foundation, the Carnegie

Foundation and others.67

Wire or Cable Subscription Television

PRELIMINARY STATEMENT

356. As stated in paragraph5 above, the scope of this proceeding

wasenlarged by theFurther Notice to include not only over-the -air

STV , its previous subject matter, but an inquiry into what the role of

the Federal Government should be, if any, with regard to the estab

lishmentand mannerof operation of wireor cable STV, and how that

role should be effected . This was done, as the Further Notice mentioned,

because of the change in conditions since this proceeding began in

1955. An important change has been the rapid growth of community

antenna television (CATV) systems.

357. Because of the necessity to avoid frustration of our television

plan and policies under sections 1 and 307 (b ) of the act by the exist

ence andgrowth of CATV systems throughout the Nation, in 1965

( docket Nos. 14895 and 15233) we asserted jurisdiction over CATV

systems served by microwave facilitiesand adopted rulesgoverning

those systems.6 In 1966 (docket Nos. 14895, 15233, and 15971), for the

same reason, we asserted jurisdiction over all CATV systems (whether

receiving their signals by microwave oroff the air ).In so doing, we

adoptedrules governing over -the -air CATVs, and amendments to

existing rules concerning microwave -served CATV s.69 Our jurisdic

tion was sustained in Southwestern Cable Co. v. United States ( par.

311 supra ).

358. Inthe proceedings in which theCATV rules were adopted, some

parties expressed the fearthat CATV might become a vehicle for

STV or combined CATV - STV operations which would siphon pro

grams from free TV and possiblyresult in a transition from free TV

In passing, we note that sec. 73.621 of the rules provides that educational television

stations may not broadcast programs for which consideration is received . This rule , of
course,was adopted ina context devoid of STV possibilities.

Comments of the Ford Foundation concerning educational television were filed in the

domestic satellite proceeding, docket No. 16495, which we presently have under con .

sideration. The report of the Carnegie commission on educational televisionwas a principal

factor leading to the adoption of the public broadcasting Act of 1967 (note 25 supra ) .

We shall follow with interest the operation of the Corporation for Public Broadcasting
created underprovisions of that act.

* 38 FCC 683, 1 FCC 20 524( 1965 ).

* 2FCC2d725, 6 FCC 20 309 (1966 ) .
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to STV . Because of this, we invited and received comments therein

onthe question of whether it would be feasible or desirable to have

STV operations over CATV ,whetherany conditions mightbe neces

sary to protect the interest of the public in free TV , and, if so , what

conditions mightbe appropriate."

359. The Further Notice stated that, in addition to the comments

filed in the present proceeding on the subject of wire or cable STV,

we would take notice of the above-mentioned comments (in docket

No. 15971) concerning the CATV -STV relationship. It further stated

that besides comments on the general topic of wire or cable STV , we

would welcome comments on problems that might be encountered by

parties proposing to bring over -the-air STV to communities in which

there were established CĂTV systems. These included such questions

as whether ( if subscribers do not have antennas because their only

reception is by CATV ) it would be necessary to have built-in antennas

in decoders attached to sets of subscribers ; whether a single decoder

attached to the antenna of the CATV system which delivered an un

scrambled signal along the cable wouldsuffice, and, if so , how collec

tion charges could be made ; and whether the CATV rules on carriage

of signals of local stations would apply to carriage of STVstations.

360. Having considered all of the material before us, it is discussed

and conclusions thereon are set forth in the remaining paragraphs.

We shall first treat thespecific problems, just mentioned, related to

bringing over-the -air STV signals to communities with established

CATV systems. Thenwe shall turn to the general problem of cable

STV or combined CATV -STV operations. Among other things, this

will deal with the question of program origination by cable systems.

SPECIFIC PROBLEMS

Pickup of scrambled STV signals by CATV systems

361. The comments of Zenith - Teco and Telemeter inform us that it

is technically feasible to attach a decoder at the CATV head end that

would unscramble signals of an STV station and transmit them to

sets of subscribers. However, Zenith - Teco states that it is doubtful

that any STV station would permit this since it would defeat the

purpose of having single subscribers pay charges on a per -program

basis, and Telemeter says that any flat rate arrangement with the

CATV operator would be commercially impractical since program

suppliersfor box office product prefer to participate in the gross re

ceipts on the basis of percentage arrangements. Moreover, Telemeter

states, such an arrangement implies a flat fee for CATV subscribers

for STV service, and " the public has shown a reluctance to pay a flat

fee for blocks of entertainment."

362. Both ofthese parties also indicate that it is technically possible

to have CATV systems pick up scrambled signals, transmit them along

the cables, and have them unscrambled by decoders attached to sets

of STV subscribers just as if the signals had been picked up off the

air . No built -in antennas would be necessary in the decoders.

70 1 FCC 20 453, 473-475 ( 1965 ) .
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CATV rules requiring carriage of local TV stations

363. Comments in the record contain the following views : Telemeter

states that since STV stations will probably be required to broadcast
conventional programing part of the time, it seems logical that the

CATV rules on carriage of local stations should apply. ACLUex

presses the opinion that it would beconsistent with thepresentCATV

carriage rules requiring carriage of local conventional television sta

tions to require CATŬ systems to carry STV programing of local

STV stations, forotherwise millions of families might be deprivedof

free TV programing without havingthe right to subscribe to STV

services that replaced them . On the other hand, the Joint Committee

argues that at least until such time as the Commission is prepared to

evaluate the significance of CATV generally with regard to free TV,

it should prohibitCATV systems from carrying STV programsbroad

cast by STV stations; and it should also prevent STV stations from

entering into arrangements whereby STV stations would use CATV

systemsasoutlets for STV programing.

Conclusions

364. To the extent that, under our new rules, STV stations will be

required to broadcastat least the minimum number of hours of free

TV programs required by section 73.651 of our rules, such stations are

conventional stations and, for their nonsubscription programing, are

entitled to the protectionof our CATV rules , includingthe carriage

and nonduplication provisions. As to the STV programing, we are
informed that a decoder attached to the head endofa CATV system

could unscramble an STV signal and transmit the decoded signalalong

the cable like any other TV signal. However, this is said tobe com

mercially impractical, and we dismiss it from further consideration.

It is also said that existing CATV systems could carry scrambled sig

nals along a cable to decoders, attached to sets of subscribers, which

could unscramblethem just as if they had been picked up off the air.

However, we shall not at this time require that CATV systems carry

unscrambled signals oflocal STV stations.

365. Shouldan STV station and CATV systems within the grade

B contour of the conventional service of that station wish privately

to arrive at agreements whereby the CATVs will carry STV program
ing of the station, the public interest would be served (by having the

STV signal of the station extended within its conventional TV service

area ). We shall therefore give consideration to proposals of STV sta

tions wishing to make such arrangements. However, no partyholding

or applying for an STV authorization shall consummate such an ar

rangement without Commission approval thereof. It should be noted

that we here speak of permitting such carriage of STV signals by

CATV systemswithin the grade B contour of the STV station. We do

not now intend to permit it outside of that contour. This will confine

STV tothe communities which we have selected for that service . Be

cause of this, we see little merit to theJoint Committee argument that

STV -CATV arrangements should be prohibited ( see par. 363) .
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366. Often the CATV operator, in installing the cable connection,

disconnects the TV set from the outdoor antenna. This can make it im

possible for the subscriber to receive a local TV station directly off the

air. Under the provisions of section 74.1103 (c ) of the rules, we have

provided that if a CATV system does not carry the conventional sig

nals ofa local TV station it mustofferand maintain a switching device

for each subscriber so that the subscriber may choose between viewing

the local station off the air or viewing otherstations onthe cable. This

need not be done if the subscriber indicates in writing thathe does not

desire the device. With regard to STV , it is possible that if the CATV

operator has disconnected the set from the outdoorantenna, is not re

quired to carry the scrambled signal of the local STV station (see par.

364 ), and has not made arrangements with the local STV station to

carry its scrambled STV signals ( see par. 365) , the CATV subscriber

might be precluded from becoming anSTVsubscriber. At a later date,

if we were to continue not to require CATV carriage ofSTV signals,

we might need to consider whether to adopt a rule for STV similar

tosection 74.1103 ( c ), or to take other measures that wouldleave the

TV set of the CATV subscriber accessible to STV service. (However,

see par. 368 infra .)

367. The discussion in the preceding paragraph leads to a final topic.

Although CATV carriage of STV signals willnot presently bere

quired, it appears that there is merit in the ACLU position that it

shouldbe. They base their argument on the belief that those who lose

free TV service should have the opportunity to view the STV service

which preempted the free TV time.This might be true, but the reason

for requiring carriage could go deeper. For example, if STV were

broadcast over a new station there would be no preempting of time,

yet requiring carriageon the cable could be in the public interest be

cause, whether the ŠTV station is new or a previously operating sta

tion, if STV programsare not carried on the cable those residingin

the service area of an STV station who are dependent on CATV for

TV viewing donot receive the same consideration as those capable of

receiving the STV station withoutthe aid of CATV. The latter, if

within the grade A contour of an STV station, have the right to sub

scribe,and if between the grade Aand the grade B contours have a

good chanceof obtaining STV service, although not as of right. As to

those dependent on CATV , somemight be inhibited from receiving

STV because of the frequent rooftop disconnection mentioned in the

preceding paragraph.Others, who cannot receive the off-the-air signal

of the STV station , even with a rooftop antenna, are foreclosed from

receiving STV.

368. We have concluded that STV is broadcasting and have taken

measures to assure its effective integration into the total TV system .

As a part of that system , it is entitled to protection with regard to

CATV, just as conventional television broadcasting is, and for the

same reasons ( par. 357 ) . The present CATV rules ( 47 CFR

88 74.1100–74.1109) contain carriage and nonduplication requirements

concerning conventional TV stations. Not to requirecarriage of STV

signals would, in our opinion, be inconsistent with sections 1 and

307 ( b ) of the act and with our view that STV is broadcasting. There
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fore we are today adopting a ThirdFurther Notice of Proposed Rule

making in this proceeding in which comments are invited on a pro

posal that would require CATV systems located within the grade B

contours of STV stations to carry the scrambled signals of those sta

tions according to certain priorities. Webelieve that CATV systems

operating in the large STV markets would have the multichannel ca

pacity to meet such a requirement. Comments are also invited on

whether, and under what circumstances, CATVs located outside the

grade B contours of STV stations should be permitted to carry STV

signals. If as a result of the further notice rules requiring CATV

carriage of STV signals are adopted, we shall not be unsympathetic

to requests for continuation of any arrangements which have been

made under the policy expressed in paragraph 365.

General Problems

W i CATV Become STV

369. The principal arguments in the instant proceeding as well as

in docket No. 15971 on the matter of CATV -STỶ relationship revolve

about the question of whether CATV might develop into an STV or

a combined CATV -STV operation which would siphon programs

from free TV . It is urged that revenues obtained from large CATV

operations, in major cities, for example, would permit the CATV

operators to outbid free TV for programs, and that a transition from

free TV to STV might thereby occur. It is argued that this is not

only unfairbecauseCATV operations would be using free TV, which

makes CATV possible, as astepping stone to STV operations that

will harm free TV, but that such undermining of free TV is contrary

to the public interest. Various parties point to cases where there is

already program origination by CATV systems and imply that this

shows the direction that will be followed . STV would thus enter by

the back door, using the financial base created and made possible by

free TV. If it is toenter, it is said , it should enter by thefront door

after appropriate proceedings. Some suggest that the appropriate

proceedings should include trial STV operations over CATV systems

similar to the Hartford trial in order to develop information helpful

to arriving at decisions on the subject. It is also urged that if im

portation of distant signals by CATV is prohibited, the systems may

well have to turn to program origination to survive. Still another

argument is that if copyright lawis modified to require CATVs to

pay fees for programs, the strength of the argument against pro

gram originationover CATV which derives its base from free TV

is lessened.?1

370. On the other hand we are told that there can be no objection

to program origination by CATV systems in areas wherethere is no

television station ; that in the few cases where there is presently pro

gram origination by CATVs it is programing of a public interest

71 On June 17 , 1968, the Supreme Court of the United States held that when a CATV

system picks up the off -the-air signal of a television stationand transmitsit by cablethere

is no liability under the Copyright Act to thecopyright owner for the program material

transmitted . Fortnightly Corporation v. United Artists Television , Inc., 392U.S. 390.
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nature such as local news, local sports, and the like ; and that CATV

alone or in combination with STV may well pose an economic threat

to the present system of broadcasting, but that system is not central

to the economic structureof this country, and what iscentral is wheth

er or not the public is being served in the best possible way - CATV

with multiple channel capacity can provide a wider diversity of pro

grams to the public.

Jurisdiction

371. In their comments, several parties, without giving detailed

legal arguments, express their views onthe question ofjurisdiction

of the Commission over wire or cable STV. It should be borne in

mind that the comments were filed in this proceeding on October 10,

1966 , after we asserted jurisdiction over all CATV systems, but before
the decision in Southwestern Cable.

372. On the jurisdictional issue, Telemeter says:

Telemeter is aware, of course, of the Commission's assertion ofjurisdic

tion over nonmicrowave serve CATV's and of the pending legislation in

Congress to support that jurisdiction . In the case of the closed -circuit sub

scription operation by wire, however, which involves no use of frequency

space whatsoever, and in the case of the CATV system, which, itself , origi

nates subscription television programs ( as distinguished from the off - the

air pickup or microwave- fed subscription programs ), there should be no

question that no Federal regulatory authority exists.

373. CBS is of the opinion that the Commission does not have ju

risdiction over cableSTV. It states that although jurisdiction was

asserted over CATV , "an all important element was the fact that

television stations' signals were extended by CATV systems beyond

the area or zone to be served by the originating station , a factor not

involved here .” Teleprompter expresses a similar view. CBS goes on

to say that even if the Commission had such jurisdiction it should

not regulate cable STV because it does not involve scarce spectrum

space. On the other hand, Taft asserts, simply, that there is no juris

dictional problem with Commissionaction in this area because it has

established such jurisdiction over all forms of CATV .

374. ABC expresses the following view :

ABC believes that the Commission should apply the same standards to pay

TV by wire as it applies to pay television by “broadcasting.” The logic of the

Commission's assertion of jurisdiction in CATV would support jurisdiction

over pay -TV by wire. Although the Commission would appear to have no

power to authorize pay television by wire, it should, in ABC's view, apply

whatever regulatory policies it determines to beappropriate to wire tele

vision to the extent found necessary to protect the "public interest in the

larger and more effective use of radio ."

375. Finally, Trigg -Vaughn states :

We think it premature to consider the question of the Commission's juris

diction to regulate pay television systems conducted by wire. We believe that

it is too early to tell how and in what way pay television by wire should be

authorized . Experiments with off-the-air systems of pay television have been

conducted and have produced meaningful operating data - the same cannot

be said with respect to the relatively limited wire pay television systems.

Deferring action on over-the -air STV

376. Teleprompter, in oral argument, states that the Commission

should not now decide to authorize over- the -air STV because it would
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be better first to determine whether STV might be more satisfactorily

provided by cable. It states, however, that if the Commission should

authorize over -the -air STV operations, it should make clear that in so

doing it is not proposing now or later to prefer such STV over any

form of wire or cable STV. It goes on to say that the Commission

should also make clear that it will not seek to use its regulatory power

to restrict the offering of STV over cable because it has no jurisdiction

to do so .

377. Motorola believes that before a new service is permitted to use

spectrum space, competing claims to the space should be considered.

This, it says, would involve determinations about whether wire is a

practical substitute, the relative importance of the service as compared

with other uses to which the spectrum space might be put, the num

ber ofpeople who would probably benefit from theservice, and whether

there is a substantial public needfor the service that would result in its

viability. Zenith andTeco reply to this argument by saying that this

is not an allocation proceeding , and that the proposed new STV sery

ice would use channels already allocated for the use of television broad

cast stations.

Conclusions

378. We may make a threefold distinction with regard to STV over

cable : ( 1 ) STỶsystems, like that which operated for a short period in

Los Angeles and San Francisco, in which programstravel entirely by

cable from studio to sets of subscribers, andwhich make no use of

signals of television stations. See Weaverv. Jordan, 49 Cal. Reptr. 537,

411 P. 2d 289 ( 1966 ), cert. den .385 U.S. 844. (2 ) CATV systems which,

in addition to their traditional function of receiving and retransmit

ting conventional TV signals, also originate STV programs that travel

by cable to sets of subscribers. (3 ) CATV systems which, in addition

to traditional functions, transmit by cable the over-the-air STV pro

gramswhich they have picked up either off the air or by microwave

andwhich may or may notengagein STV program origination.

379. Without deciding whether theCommission has jurisdiction over

the first type of cable STV mentioned in the preceding paragraph, we

believe that weclearly have jurisdiction over the second two.Pickup

of over-the -air STVsignals by CATVshas been previously discussed

( pars. 361–368 ). As to program origination by CÂTVs, our authority

to regulate programs originated by CATV systems on valid public in

terest grounds is discussed elsewhere and will not be repeated here.

Midwest Television , Inc.,et al., 13 FCC 2d ,478,503–508 ( 1968 ) ; Memo

randum Opinion and Order denying reconsideration, FCC 68–1089

( Nov. 6, 1968 ), 15 FCC 2d

380. We cannot agree with Teleprompter and Motorola that we

should not authorize over -the -air STV . The channels to be used by

STV have been allocated to television broadcasting and are available

for such use. The argument of Motorola, if accepted and logically ex

tended , could mean that we should grant no further authorizations for

conventionaltelevision stations, a result which we cannot believe would

be in the public interest.
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381. In establishing the new over-the-air STV service, we do not

mean to imply that there is no place for cable STV. On the contrary ,

it is our viewthatthe two kindsof service are not mutually exclusive.

We believeit wouldbe in the public interest to promote both over-the

air and cable STV, for the result could be increased diversification of

service and choice of programs. Moreover, it should be noted that over

the -air STV operations could serve people living in a broad area away

from the core of a community, whereas cable, at least at present, is

generally restricted to the more densely populated areas of a

community.

382. Wehave read the Report on Cable Television and Cable Tele

communications in New York City ,recently preparedby the Mayor's

Advisory Task Force on CATV and Telecommunications. We recog

nize theadvantages of cable transmission , such as, for example, the

fact that cable may carry many channelsas compared to the single

channel of a broadcast station . If the recommendations of that docu

ment are carried into practice in New York City and other urban

centers, there would be a great contribution to increased program

diversity. However, that would , in our opinion, not mean that over-the

air broadcast operations would not have a place in the communica

tions picture. Finally, whether such large- scale wire operations will

actually occur cannot be regarded as a settled question. We believe,

therefore, that we should now promote over -the -air STV which our

exhaustive studies indicate has an excellent chance of contributing to

program diversity, continue our studies and encouragement of CATV

originations and, in short, seek to encourage the attainment of maxi

mum program diversification consistent with the public interest .

383. We are of the opinion that the question ofCATV program orig

ination needs thoroughgoing examination. The material submitted

in the present inquiry and in docket No. 15971 has proved of some

value, butmore information is needed . We are aware, of course, that

many CATV systems presently do engage in limited program origi

nation consisting, e.g., of weather reports, stock reports, and some

local interest programing. However, the origination of which we speak

is broader.

384. In Midwest Television, supra , we permitted the origination of

programing by CATVs, without advertiser support, for the purpose of

providing someinsight into its potential without at the same time har

ing anundue adverse impact on broadcasting, especially UHF, in the

San Diego area . In so doing, we stated , however, that the resolution

of the issues with regard to CATV program origination and televi .

sion broadcast stations was a matter of overall policy in a general

rulemaking proceeding such as that in docket No. 17999 12 or a new pro

ceeding. Several months later, on August 28, 1968, in Jefferson -Caro

lina Corporation, 14 FCC 2d 601 , we stated , in denying a request to

prohibit general program origination and advertising over aCATV

system , that we intended shortly to initiate a rulemaking proceeding

72 This docket deals with the subject of permitting stations licensed in the community

antenna relay service to transmit program material originated by CATV systems.In the

Notice ofProposedRuleMaking (adopted Feb. 5, 1968) instituting the proceeding (33

F.R. 3188 ) we stated : " [ T ]here isno question butthat,at the least, the public interestis

seryed by CATV acting asan additional outlet for community self-expression."
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in which we might gain data on the implications of such opera
tions. We here today issued an order instituting such a proceeding

( docket No. 18397). Accordingly , we are terminating the present in

quiry, although the material submitted will continue tobe appro

priately considered in our evaluation of this important matter.

ORDERS

385. Authority for adoption of the rules herein is contained in sec

tions 3 (0 ), 4 (i) , 301, 303 ( a) , (b) , ( d) , (e) , ( f ) , (g) , ( r ) , and 307 (b )

of the Communications Act of 1934, asamended.

386. Accordingly , Itis ordered, Thatthe rules contained in the

attached appendix D Are adopted, effective June 12, 1969.73

387. It is further ordered , That, since we have under study the com

ments filed in response to the Second Further Notice of Proposed

Rulemaking ( pars. 248–250, supra ) concerning proposed technical

standards for over-the -air subscription television systems, and since

we are today adopting a Third Further Notice of Proposed Rule

making, the rulemaking proceeding herein is not terminated.

388. It is further ordered , That, the inquiry into subscription tele

vision as related to wire or cable Is terminated .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

APPENDIX A

Parties filing comments in response to Further Notice of Proposed Rulemaking

and Notice of Inquiry ( * indicates reply comments also filed )

American Broadcasting Cos. , Inc. * ( ABC )

Acorn Television Corp., et al . (Acorn )

American Civil Liberties Union ( AÇLU )

Americans for Democratic Action ( ADA )

Angel Toll Vision ( Angel)

Association ofMaximum Service Telecasters , Inc. * (AMST )

Thomas A. Banning, Jr.

Colorado Translator Association

Columbia Broadcasting System, Inc. ( CBS )

Communications Corp. of Indiana

Field Communications Corp.

International Telemeter Corp.* ( Telemeter )

Jerrold Corp. ( Jerrold )

Joint Committee Against Toll TV * ( Joint Committee )

Kaiser Broadcasting Corp. (Kaiser )

John M. McLendon (McLendon )

Motorola , Inc. (Motorola )

E. Harold Munn, Jr. and James A. Chase ( Munn and Chase )

National Association of Broadcasters (NAB )

National Broadcasting Co., Inc. ( NBC )

73 Thomas A. Banning, Jr. , proposes a system that would permit transmission of TV

programs in color to those payingafee, andin blackand white to all others for no charge.
Hesuggests that his system could be used in all markets, regardless of the number of free

TV services therein , since therewouldbe no blackout of a channel when an STV program

is beingshown. Such programs do not fit our definition of an STV program ( see $ 73.641 (b ).

in app .D ), namely , a program intended tobereceived in intelligible formby membersof

the public only for a fee or charge. Should any applications be received for useof this

systemby a station inany community(regardlessofthe numberof free TV services

therein ) we shall treat them on an ad hoc basis. Such applications will be subject to tech

nical rulesadopted herein . They will not be accepted until such rules areadopted, and

no grants will be made until June 12, 1969.
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RKO General , Inc. and RKO Phonevision Co. ( RKO )

Screen Actors Guild

Skiatron Electronics and Television Corp. ( Skiatron )

Springfield Television Broadcasting Corp. ( Springfield )

Taft Broadcasting Co. ( Taft)

Teleglobe Pay-TV System , Inc. * ( Teleglobe )

Trigg - Vaughn Stations, Inc. ( Trigg - Vaughn )

TVC of California , Inc. and Com -Sumers, Inc.

WAIM - TV

WJRJ - TV

Zenith Radio Corp. and Teco, Inc. * (Zenith and Teco, or Zenith - Teco )

Parties filing technical descriptions of proposed STV systems in response to

Further Notice of Proposed Rulemaking and Notice of Inquiry

Thomas A. Banning, Jr.

International Telemeter Corp.

Kahn Research Laboratories, Inc.

Skiatron Electronics and Television Corp.

Teleglobe Pay- TV System , Inc.

Zenith Radio Corp.

Parties filing written comments in connection with oral argument ( * indicates

participation in oral argument)

All Channel Television Society * (ACTS )

American Broadcasting Cos ., Inc. * (ABC )

American Civil Liberties Union ( ACLU)

American Federation of Labor and Congress of Industrial Organizations (AFL

CIO )

Americans for Democratic Action * ( ADA )

Angel Toll Vision

Association of Maximum Service Telecasters * ( AMST )

Banning, Thomas A. , Jr. *

Celler, The Honorable Emanuel*

Columbia Broadcasting System , Inc. * ( CBS )

Feeney, James J.

Harrington , Lin

Hollywood A.F.L. Film Council

Hubbard Broadcasting, Inc* (Hubbard )

International Telemeter Corp. * ( Telemeter )

Jerrold Corp., The

Joint Committee Against Toll Television and the National Association of Theatre

Ownerg * ( Joint Committee )

Motion Picture Association of America, Inc. * (MPAA )

Motorola, Inc. *

National Broadcasting Co., Inc. ( NBC)

National TV Translator Association

Nationwide Communications Inc.

Rediffusion International Ltd.

Roth, Morton A.

Screen Actors Guild

Skiatron Electronics and Television Corp. * ( Skiatron )

Springfield Television Broadcasting Corp.* ( Springfield )

Teleglobe Pay -TV System , Inc* ( Teleglobe )

Teleprompter Corp.* ( Teleprompter )

Zenith Radio Corp. and Teco, Inc. * (Zenith and Teco, or Zenith - Teco )

Parties participating in oral argument but filing no written comments

Association ofMotion Pictureand Television Producers ( Represented by same

counsel as MPAA, and identified as MPAA )

Kahn Research Laboratories, Inc. (Kahn )

National Association of Broadcasters (NAB )

15 F.C.C. 2d



Subscription Television 589

APPENDIX B

SUMMARY OF HARTFORD SUBSCRIPTION TV TRIAL AND ZENITH - TECO

PROJECTIONS BASED THEREON

The information presented here, except where otherwise indicated , is based on

material contained in the Zenith - Teco comments and the RKO General response to

the Commission questionnaire. It is intended to provide a convenient summary

of the facts and conclusions as reported by the petitioners.

PART 1.-- FACTS ABOUT THE HARTFORD SUBSCRIPTION TELEVISION ( STV ) TRIAL

3 - YEAR EXPERIENCE

1. This service was introduced by RKO's station WHCT, channel 18 in June

1962 in Hartford , Conn., which is part of the Hartford -New Haven television mar

ket. This market is served by other stations affiliated with all 3 networks. The

net weekly circulation of this market is approximately 800,000 homes (ARB,

1965 ) which is the number of homes estimated to be tuned in at least once a week

to the largest station WTIC , channel 3. The net weekly circulation of WHCT

channel 18, prior to its STV experiment was 108,000 homes .

2.During the evening hours, and Saturday and Sunday afternoons, station

WHCT, channel 18, transmitted a scrambled signal which could be viewed intel

ligibly only by those having a decoder attached to their set. The decoder was

installed for a $ 10 installation fee and a rental fee of $ 3.25 per month . All service

calls were made free of charge.

3. By means of a weekly program schedule ( supplementedby newspaper ads

and listings ), each subscriber was advised of the subscription features to be

shown, the time and the price, and was given a code number for each feature. For

example, the movie " What Ever Happended to Baby Jane" was listed for a price

of $1 and was shown Monday, July 1, 1963 (Code No. 115E ) , and Thursday, July 4

( Code No. 111D ), at 9 p.m. Subscribers wishing to see the movie simply set the

code number in the decoder and the picture became unscrambled . The code number

of each feature viewed and the price of the feature was automatically printed on

a tape, which the subscriber removed each month and mailed to RKO with his

check for the total amount for the programs viewed plus the monthly rental

charge.

4. RKO intended to commence operations after 2,000 decoders had been

installed, and " looked toward installation of 10,000 decoders by the end of the first

year of trial. A maximum of 50,000 subscribers is contemplated * * * " 1 Actual

operations started with fewer than 200 decoders on June 29, 1962, and progressed

through three years of operation, as follows :

Installed

Number of

Disconnected subscribers at

end of year

First year .

Second year .

Third year .

Three year total .

3, 183

3,394

1 , 752

422

1 , 386

1,670

2, 761

4, 769

4, 851

8, 329 3, 478 4, 851

Accordingto Zenith -Teco, “at the close of the second year of trial operations,

RKO decided to limit the number of subscribers to 5,000 for the remaining third

year of trial authorized because business prudence and fairness to subscribers

did not warrant further substantial expansion without some assurances that

the Commission would authorize the trial beyond the third year.” The 4,851

STV subscribers at the end of the third year represented 0.6 percent of the net

weekly circulation in the TV market or 4.5 percent of WHCT's net weekly circu

lation prior to its STV operation .

1 FCC Report and Decision , Feb. 23 , 1961 ; par . 8 .
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5. Zenith - Teco disputes the contention that STV is a service which only the

wealthy can afford. The following table shows the income level and program
expenditures of the Hartford subscribers :

Hartford subscribers by family income level

Income levels

Proportion of Proportion of

total U.S. total

families 1 subscribers

Average

weekly

program

expeaditure

0- $3,999

$ 4,000- $6,999.

$ 7,000- $9,999 .

$ 10,000 and over.

Totals ( rounded ) .

Perceni

29.1

32.5

21.0

17.7

Percent

1.5

40.8

43.3

14.4

$ 0.99

1. 25

1.23

1. 18

100.0 100.0 1.22

1 Statistical Abstract of the U.S. 1964, p . 338 .

6. To interest new subscribers RKO, from time to time, did extensive adver

tising, used door -to -door specialty salesmen , made offers of free decoder rentals,

gave program discounts and used other promotions. During the first 2 years ,

RKO was able to obtain only a limited number of first subsequent run (neighbor

hood release ) motion pictures and practically no first run (downtown release )

movies. Most of the movies during this period were over 6 months old. In the

third year, subsequent first run movies were available in greater number.

7. The turnover rate ( the number of subscriber homes disconnected as a per

cent of the average number of subscriber homes ) was 27 percent the first year,

36 percent the second year and 34 percent the third year. Turnover results from

such factors as subscribers moving from the community, insufficient use to justify

expenditurefor decoder rental and credit delinquencies.

8. The following table summarizes the income and expense statements of the

Hartford trial operation :

( $ 000 )

First

year

Second

year

Third

year

Total 3

years

Net income- Totals... 134 320 436 890

3630

30 92

192

20

154

262

86

276

528

1, 487 1, 687 1, 254 4,428

Installation .

Decoder rental.

Program ...

Expenses - Total..

Program product .

Other program expenses.

Time charges paid toWHCT1 .

Technical

Sales, advertising and promotion ..

Depreciation ?

31 110

66

482

106

216

Other general and administrative..

Operating loss.....

17

698

157

74

* 375

135

75

68

799

146

112

308

179

60

289

141

151

1 , 979

409

246

972

455

(1,353) ( 1, 367) (818) (3,538 )

1 Station was paid $ 300 per hour. Zenith -Teco comments suggest that payment of $ 400,000 per year would

normally be made tostationinmarket of this size . If such $400,000 werepaid in this case, 3-year loss would

be$ 2,759,000 insteadof $ 3,538,000.

* Decoders cost $ 125 each and, for the test were completely depreciated during the 3 -year period .

• For this year cost of decoders purchased was reported rather than depreciation.
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9. The following table shows the extent to which reductions were made in the

charges for programs and decoder rentals .

Hartford discounts

First

year

Second

year

Third

year

Total 3

years

Gross program income 1 .

Net program income 2.

Difference .

Difference as percent of gross program income.

Oross decoder rental income3

Net decoder rentalincome

Difference ..

Difference as percent of gross decoder rental income..

$82,028 $211, 647 $ 285, 821

$74, 163 $191 , 142 $ 262, 088

$ 7,865 $ 20, 505 $ 23, 733

9.6 9.7 8.3

$60, 479 $151 , 211 $ 189, 878

$ 30, 394 $ 92, 284 $ 153, 708

$ 30 , 085 $ 58, 284 $ 36,170

50 39 19

$ 579, 496

$527, 393

$ 52, 103

9.0

$ 401, 568

$ 276 , 386

$ 124, 539

31

1 Amount that would have been charged for programs if each subscriber were required to pay for each

program viewed the listed price.

2 Amount actually charged for programs.

3 Amount that would have been charged for decoder rentals if each subscriber were required to pay $3.25

for each month .

* Amount actually charged for decoder rentals.

PART 2. - ZENITH -TECO PROJECTIONS

10. In its comments, Zenith - Teco has prepared business projections illustrating

the viability of STV under various assumptions. These statements show that an

STV franchise would break even with 20,000 subscribers spending an average of

$65 per year for programs and $ 39 for decoder rental. If thenumber of subscribers

is more , or the average program expenditure is higher, the business shows profits

as indicated :

Summary of business projections by Zenith - Teco

Profit before Federal taxes

Number of subscribers and average program income

Sales Cost of

( $ 000 ) equipment

( $000 ) $ 000

Percent Percent of

of sales cost of

equipment

2, 120

2, 320

2,711

2,711

1

119

0

5

20,000 subscribers:

65 dollars per year .

75 dollars per year .

40,000 subscribers :

65 dollars per year .

75 dollars per year .

75,000 subscribers:

65 dollars per year .

75 dollars per year .

100,000 subscribers :

4 , 240

4 , 640

5, 393

5 , 393

619

855

14

18

11

16

187, 950

8,700

10,087

10,087

22

26 22

1 , 780

2, 223

2, 591

3,181

65 dollars per year .

75 dollars per year.

10, 600

11, 600

13, 441

13, 441

24

27

19

24
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Restatement on a " per subscriber ” basis of Zenith - Teco's break-even projection *

Income :
Variable data Per subscriber

Programs
$65. 00

Decoder rental 39.00

Installation 2. 001

Total income.- 106. 00

Expenses :

Program product ---

Sales and commissions..

Franchise fee (5 percent of program and rental income) .

Technical..

Taxes (other than Federal.)

Supplies, truck , bad debts, other

Depreciation (almost all for decoders ).

22. 75

8. 15

5. 20

7. 93

2. 22

3. 10

27. 09

Total variable expense. 76. 44

29. 56Gross margin before fixed expense

Fixed expenses: 2

Station time .

Administrative salaries .

Program staff .

Lines and facilities ..

ASCAP and BMI fees

IBM equipment rental.

Rent.

Legal, audit, insurance, travel, telephone, utilities , dues, main
tenance .

300,000

94, 000

23 , 000

32, 000

18, 000

88, 000

15, 000

20, 000

Total fixed expenses - 591 , 100

* Prepared by Commission staff.

i Zenith - Teco assumes 20 percent turnover, or 4,000 per year. This gives a total of $ 40,000 installation

income, or $ 2 per subscriber ( 20,000 ).

2 Some ofthese expenses listed as" fixed ,” actually do increase slightly with increased income .

NOTE . - Break -even point: $ 691,100- $ 29.56—20,000 Subscribers .

11. The projections were made on the basis of the following assumptions :

Assumption 1.-An STV system operating in a number of markets. Zenith - Teco

state that STV franchise agreements have been entered into for the following

cities with RKO : New York , Philadelphia, Washington, D.C. , San Francisco,

Hartford, and New Haven ; with Marshall Field in Chicago and with Kaiser in

Los Angeles. It is their opinion that a number of additional agreements, now in

negotiation , will be concluded upon approval of nationwide STV by the

Commission.

Assumption 2.- STV will obtain a 10 percent market penetration . Based on this

it is concluded that STV will be viable in the top 91 TV markets . At different

levels of penetration ( assuming the 20,000 subscriber break -even point ) the num

ber of viable markets is as follows : 50 -percent penetration , top 200 markets : 20

percent penetration , top 170 markets ; 10 -percent penetration, top 91 markets ;

5 -percent penetration , top 46 markets ; 3 -percent penetration, top 20 markets ; and

10 -percent penetration of the Hartford market would result in 74,000 subscribers .

Assumption 3. — Program product cost will average 35 percent of program in

come. Based on the figures shown in paragraph 8, program product cost in Hart

ford was 38 percent of program income during the first year, 35 percent during

the second and 38 percent during the third year. Motion pictures, which are er

hibited in theaters for 3343 to 35 percent of the gross, were made available to STV

in Hartford at the same prices.

Assumption 4 .-- Station time will cost $ 300,000 for small STV systems and

$400,000 for larger ones. Zenith - Teco anticipates paying $ 300,000 for its STV

timeto a TV licensee in markets which can support up to 40,000 subscribers (as
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suming 10 percent penetration ) and paying $ 400,000 in markets which can support

75,000 ( or more ) subscribers.

Assumption 5.—Decoder cost of $ 131.384 and 5 years depreciation . This was the

actual decoder cost in Hartford . On a 20,000 subscriber system ( the break-even

point ) the annual depreciation of decoders would amount to $ 525,520.

A88umption 6.-A turnover rate of 20 percent. Based on the Hartford experi

ence and anticipated changes in operating methods and practices. Also 15-20

percent turnover experienced by telephone companies. ( Turnover rate in Hart

ford trial averaged 32 percent, see par. 7. )

Assumption 7. — Program income will average a minimum of $65 a year and

decoder rental income $39 a year per subscriber. Based on the Hartford experience

adjusted to eliminate discounts and the assumption of a multimarket system

resulting in more and better program product . This is also the basis for projec

tions of program income of $ 70 and $75. ( See par. 9 for Hartford discount ex

perience and conclusion 3 on inherent limit on spending. According to the Bureau

of Labor Statistics in 1960 and 1961 urban families with incomes between $ 4,000

and $ 10,000 spent an average of $ 30 a year and those with incomes of over $ 10,000

an average of $ 59 a year for movies, sporting events, concerts, plays, etc. )

PART 3.- ZENITH -TECO CONCLUSIONS

Conclusion 1. - STV will make available additional program choices to the

viewing public. Box office type television entertainment is not now available nor

can it be available in the future on conventional TV .

Conclusion 2.-STV will have minimal impact on audience for conventional

TT . In Hartford , an average of 5.5 percent of all subscribers viewed STV pro

grams. There seems to be an inherent limit on the amount of STV viewingthe

public will support. The loss of audience by conventional TV would be less than

5.5 percent of TV homes because the loss is limited to those homes which subscribe

to STV and which otherwise would normally have been watching conventional

TV had STV not been available.

Conclusion 3. - Only one STV station in a market. WHCT in Hartford devoted

an average of 30 hours per week to STV . This is expected to be typical of future

STV operations due to the limited number of box office attractions and the size

of the recreational budget. On this basis, in markets with three or more stations.

STV could not absorb more than 10 to 15 percent of the total broadcast time. This

limited time would probably result in but one STV station in the market.

Conclusion 4.–STV will not siphon talent or existing programs from conven

tional TV. None of the Hartford programs were available on conventional TV

anywhere in the country. No one can expect the public to pay for what someone

else provides free. There are too many programs of the conventional entertain

ment type and the public's recreational budget is too limited to permit STV to

pay more than sponsors are willing to pay for such programs. Talent and writers

now often work for both the motion picture industry and conventional TV. Since

subscription television merely substitutes the home TV receiver for the motion

picture theatre, there is no reason to believe that motion picture talent and

writers would not still continue to work for conventional TV as they now do.

APPENDIX C

1. It is proposed that the following new sections be added to part 73 of Com

mission rules and regulations :

OVER -THE -AIR SUBSCRIPTION TELEVISION OPERATIONS

$ 73.641 Definitions.

( a ) Subscription television . A system whereby subscription television broadcast

programs are transmitted and received .

( 6 ) Subscription television broadcast program . A television broadcast program

intended to be received in intelligible form by members of the public only for a fee

or charge.

2 Decoder price of $ 125 plus $6.38 for freight and use tax.

* Consumer Expenditures and Income, Bureau of Labor Statistics, July 1964, p. 237.

15 F.C.C. 2d
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$ 73.642 Licensing policies.

( a ) Subscription television service may be provided only upon specific author

ization therefor by the Commission. Such authorization will be issued only to :

( 1 ) The licensee of a television broadcast station ;

( 2 ) The holder of a construction permit for a new television broadcast

station ; or

( 3 ) An applicant for a construction permit for a new television broadcast

station .

( 6 ) Application for such authorizations shall be made in the manner and form

prescribed by the Commission . If the Commission, upon consideration of such

application finds that the public interest, convenience and necessity would be

served by the granting thereof, it will grant such application . In the event it is

unable to make such a finding, the Commission will then formally designate the

application for subscription television authorization for hearing and proceed pur

suant to the provisions of section 309 ( e ) of the Communications Act and the Com

mission's rules and regulations applicable thereto. The Commission may impose

such conditions upon the grant as may be appropriate.

( c ) Holders of subscription television authorizations shall complete construc

tion of subscription television transmitting facilities within a period of 8 months

after issuance of the authorization unless otherwise determined by the Commis

sion upon proper showing in any particular case .

( d ) A subscription television authorization will not be issued or renewed for a

period longer than the regular license period of the applicant's television broad

cast authorization .

( e ) No subscription television authorization shall be granted to a television

broadcast station licensee or permittee, or to an applicant for a construction per

mit for such a station , having any contract, arrangement or understanding, ex

press or implied , which :

( 1 ) Prevents it from rejecting or refusing any subscription television

broadcast program which it reasonably believes to be unsatisfactory or

unsuitable or contrary to the public interest ; or substituting a subscription

or conventional program which in its opinion is of greater local or national

importance ; or

( 2 ) Delegates to any other person the right to schedule the hours of trans

mission of subscription programs: Provided , however, That this rule shall not

prevent a licensee , permittee, or applicant from entering into an agreement or

arrangement whereby it agrees to schedule a specific subscription television

broadcast program at a specific time ; or

( 3 ) Prevents it from making a free choice of subscription programs, what

ever their source ; or

( 4 ) Deprives it of the right of ultimate decision concerning the maximum

amount of any subscription program charge or fee.

$ 73.643 General operating requirements.

( a ) No commercial advertising announcements shall be carried during sub

scription television operations except for promotion of subscription television

broadcast programs before and after such programs.

(6) Charges, terms, and conditions of service to subscribers shall be applied

uniformly : Provided, however, That subscribers may be divided into reasonable

classifications approved by the Commission, and the imposition of different sets of

terms and conditions may be applied to subscribers in different classifications.

( c ) Any television broadcast station licensee or permittee authorized to broad

cast subscription programs shall broadcast, in addition to its subscription broad

casts, at least theminimum hours of programs required by section 73.651 of the

rules.

( d ) If a television broadcast station supplies the only grade A signal to a com

munity, not more than 15 percent of its nonprime broadcast time (including sub

scription and nonsubscription broadcast time during that period ), and not more

than 50 percent of its prime broadcasting time ( including subscription and non

subscription broadcast time during that period ) may be devoted to subscription

broadcasting ; if it supplies the second or third grade A signal, not more than 25

percent of its nonpı ime broadcast time, and 60 percent of its prime broadcast

time ; if it supplies the fourth grade A signal , not more than 50 percent of its

nonprime broadcast time, and 75 percent of its prime broadcast time; and if it is
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one of five or more stations supplying a grade A signal to the community, there

is no limitation on the amount of broadcast time that may be devoted to subscrip

tion broadcasting.

( e ) Except as they may be otherwise waived by the Commission in authoriza

tions issued hereunder, the rules applicable to regular television broadcast sta

tions will be applicable to subscription television operations.

$ 73.644 Equipment and technical operating requirements.

( a ) Subscription television equipment must be approved in advance by the

Commission pursuant to the type approval and type acceptance procedures now

established by part 2, subpart F - equipment type approval and type acceptance

of the Commission's rulesand regulations.

Additional proposed rules concerning equipment and technical operating

requirements will be announced at a later date.

APPENDIX D

1. Part 73 of the Commission rules and regulations is amended by adding the

following new sections thereto :

OVER-THE-AIR SUBSCRIPTION TELEVISION OPERATIONS

$ 73.641 Definitions.

( a ) Subscription television . A system whereby subscription television broad

cast programs are transmitted and received.

( 0) Subscription television broadcast program . A television broadcast program

intended to be received in intelligible form by members of the public only for a

fee or charge.

$ 73.642 Licensing policies.

( a ) Subscription television servicemay be provided only upon specific authori

zation therefor by the Commission . Such authorization will be issued only to :

( 1 ) The licensee of a commercial telerision broadcast station ;

( 2 ) The holder of a construction permit for a new commercial television

broadcast station ; or

( 3 ) An applicant for a construction permit for a new commercial televi

sion broadcast station : Prorided , houerer, That such authorization will not

be issued prior to issuance of the construction permit for the new station.

Moreover, such an authorization will be issued only for a station the principal

community of which is located entirely within the grade A contours of five or

more commercial television broadcast stations ( including the station of the

applicant) , whether the principal community each station is authorized to serve

is the same as that of the applicant, or is a nearby community. Only one such

authorization will be granted in any community. No such authorization will be

granted unless, not counting the station of the applicant, at least four of the

stations which include the community of the applicant within their grade A

contours are operating nonsubscription stations.

( b ) Application for such authorizations shall be made in the manner and form

prescribed by the Commission . If the Commission , upon consideration of such

application finds that the public interest. convenience and necessity would be

served by the granting thereof, it will grant such application. In the event it is

unable to make such a finding, the Commission will then formally designate the

application for subscription telerision authorization for hearing and proceed

pursuant to the provisions of section 309 ( e ) of the Communications Act and the

Commission's rules and regulations applicable thereto. The Commission may

impose such conditions upon the grant as may be appropriate.

NOTE . — No applications will be accepted for filing until such time as rules

concerningequipment and system performance capability have been adopted

in section 73.644. At that time, the manner of filing such applications, the form ,

and the content thereof with regard to equipment, technical, and all other

matters will be announced. No grants will be made until June 12, 1969.

( c ) Holders of subscription television authorizations shall complete con

struction of subscription television transmitting facilities within a period of

8 months after issuance of the authorization unless otherwise determined by
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the Commission upon proper showing in any particular case . During the process

of construction of the subscription television facilities, the holder of the au

thorization , after notifying the Commission and the engineer in charge of the
radio district in which the station is located , may, without further authority

of the Commission, conduct equipment tests for the purpose of such adjust

ments and measurements as may be necessary to assure compliance with the

terms of the authorization, the technical provisions of the application there
for, and the rules and regulations. The Commission may notify the holder of

the authorization not to conduct tests if such tests appear to be contrary

to the public interest, convenience, and necessity. Upon completion of the con
struction, the holder of the authorization shall submit a detailed showing
that compliance with the terms of the authorization , the technical provisions

of the application therefor, and the rules and regulations has been achieved .

No subscription television operation shall commence until requirements of this
paragraph have been fulfilled and operation has been specifically authorized
by the Commission .

( d ) A subscription television authorization will not be issued or renewed

for a period longer than the regular license period of the applicant's television

broadcast authorization. Renewals of such authorizations will usually be con

sidered together with rene als of the regular station authorizations.

( e ) No subscription television authorization or renewal thereof shall be

granted to a party having any contract, arrangement, or understanding, express

or implied , which :

( 1) Prevents or hinders it from rejecting or refusing any subscription

television broadcast program which it reasonably believes to be unsat

isfactory or unsuitable or contrary to the public interest ; or substituting a

subscription or conventional program which in its opinion is of greater

local or national importance ; or

( 2 ) Delegates to any other person the right to schedule the hours of

transmission of subscription programs: Provided, however, That this rule

shall not prevent a licensee, permittee, or applicant from entering into an

agreement or arrangement whereby it agrees to schedule a specific subscrip

tion television broadcast program at a specific time or to schedule a specific

number of hours of subscription programs during the broadcast day ( or

segments thereof ) or week subject to Commission approval; or

( 3 ) Prevents or hinders it from, or penalizes it for, making a free choice

of subscription programs, whatever their source : Provided , however, That

upon making a satisfactory showing to the Commission that the public

interest would be served by permitting the licensee, permittee, or appli

cant to enter into an agreement or arrangement whereby it agrees to obtain

all or a specified portion of its programing from one or more sources, this

rule may be waived ; or

( 4 ) Deprives it of the right of ultimate decision concerning the maximum

amount of any subscription program charge or fee.

( 1 ) No subscription television authorization or renewal thereof shall be

granted to a party having any contract, arrangement, or understanding. ex

press or implied, with other parties the provisions of which do not comply with

the following policies of the Commission :

( 1 ) Unless a satisfactory signal is unavailable at the location where

service is desired , subscription television service shall be provided to all

persons desiring it within the grade A contour of the nonsubscription tele

vision service provided by the station broadcasting subscription programs:

Provided, however, That geographic or other reasonable patterns of in

stallation for new subscription services shall be permitted : And provided

further, That, for good cause, service may be terminated .

( 2 ) Charges, terms and conditions of service to subscribers shall be ap

plied uniformly : Provided, however, That subscribers may be divided into

reasonable classifications approved by the Commission , and the imposition

of different sets of terms and conditions may be applied to subscribers in

different classifications : And provided further, That within such classifi

cations deposits to assure payment may, for good cause, be required of some

subscribers and not of others ; and , also for good cause, if a subscription
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system generally uses a credit -type decoder, cash operated decorders may

be installed for some subscribers.

( 3 ) Subscription television decoders shall be leased , and not sold, to

subscribers.

( g ) All applications for subscription television authorization or renewal

shall set forth , in such detail as the Commission may require, the terms of agree

ments and arrangements the applicant has or intends to have with other parties

concerning the supplying of subscription television programs, including specif

ically any provision that such programs shall be presented at a particular time

or during a certain number of hours during the day ( or segments thereof) or

week, any arrangement or understanding which might hinder or prevent the

presentation of programs from different sources, or penalize the applicant for

so doing, and, as to any arrangement or understanding with a party other than

the producer of the program , any other arrangement or understanding of which

the applicant has knowledge, between such other party and third parties, which

prevents or hinders such other party from obtaining programs from different

sources. The applicant shall use due diligence to ascertain the existence and na

ture of arrangements to which it is not a party .

$ 73.643. General operating requirements.

( a ) No commercial advertising announcements shall be carried during sub

scription television operations except for promotion of subscription television

broadcast programs before and after such programs.

( b ) Subscription television broadcast programs shall comply with the fol

lowing requirements :

( 1 ) Feature films shall not be broadcast which have had general release

in theaters anywhere in the United States more than 2 years prior to their

subscription broadcast : Provided, however, That during 1 week of each

calendar month one feature film the general release of which occurred more

than 10 years previously may be broadcast, and more than a single showing

of such a film may be made during that week . Provided , further, That feature

films the general release of which occurred between 2 and 10 years before

proposed subscription broadcast may be broadcast upon a convincing show

ing to the Commission that a bona fide attempt has been made to sell the

films for conventional television broadcasting and that they have been re

fused, or that the owner of the broadcast rights to the films will not per

mit them to be televised on conventional television because he has been

unable to work out satisfactory arrangements concerning editing for pre

sentation thereon , or perhaps because he intends never to show them on con

ventional television since to do so might impair their repetitive box office

potential in the future.

NOTE . - As used in this subparagraph, general release means the first- run show

ing of a feature film in a theater or theaters in an area , on a nonreserved -seat

basis, with continuous performances. For first-run showings of feature films

on a nonreserved -seat basis which are not considered to be general release for

purposes of this subparagraph ( see note 56 in the Fourth Report and Order in

docket No. 11279 , 15 FCO2d - ) .

( 2 ) Sports events shall not be broadcast which have been televised live

on a nonsubscription , regular basis in the community during the 2 years

preceding their proposed subscription broadcast : Provided , however, That

if the last regular occurrence of a specific event ( e.g. , summer Olympic

games ) was more than 2 years before proposed showing on subscription

television in a community, and the event was at that time televised on con

ventional television in that community, it shall not be broadcast on a sub

scription basis.

NOTE 1. - In determining whether a sports event has been televised in a com

munity on a nonsubscription basis, only commercial television broadcast stations

which place a grade A contour over the entire community will be considered .

Such stations need not necessarily be licensed to serve that community.

NOTE 2.-The manner in which this subparagraph will be administered and in

which sports . Sports events, and televised live on a nonsubscription regular basis
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will be construed is explained in paragraphs 288–305 of the Fourth Report and

Order in docket No. 11279, 15 FCC 2d --

( 3 ) No series type of program with interconnected plot or substantially

the same cast of principal characters shall be broadcast.

( 4 ) Not more than 90 percent of the total subscription programing hours

shall consist of feature films and sports events combined. The percentage

calculations may be made on a yearly basis, but, absent a showing of good

cause, the percentage of such programing hours may not exceed 95 percent

of the total subscription programing hours in any calendar month.

( c ) Any television broadcast station licensee or permittee authorized to broad

cast subscription programs shall broadcast, in addition to its subscription broad

casts, at least the minimum hours of nonsubscription programing required by

section 73.651.

( d ) Except as they may be otherwise waived by the Commission in authoriza

tions issued hereunder, the rules and policies applicable to regular television

broadcast stations are applicable to subscription television operations.

$ 73.644. Equipment and system performance requirements .

( a ) No subscription television authorization will be granted unless the sys

tem to be used has been type accepted in advance by the Commission pursuant

to the type acceptance procedures established by part 2, subpart F - equipment

type approval and type acceptance of this chapter.

NOTE . — Additional rules concerning equipment and system performance capa

bility for subscription television systems will be adopted after a rule making
proceeding in docket No. 11279.

APPENDIX E

FEDERAL COMMUNICATIONS COMMISSION ,

WASHINGTON , D.C., October 26, 1967.

Hon. TORBERT H. MACDONALD ,

House of Representatives, Washington , D.C.

DEAR CONGRESSMAN MACDONALD : When I testified before the Subcommittee

on Communications and Power of the House Committee on Interstate and For

eign Commerce on October 9, 1967, questions were raised concerning the au

thority of the Federal Communications Commission to authorize subscription

television operations. At that time I agreed to supply supplemental material

to bring up to date the Memorandum of Laro ( FCC 57–730 ) on this subject fur

nished to the Committee on July 3, 1957. That memorandum , a copy of which

is enclosed herewith as attachment A, discusses in detail the provisions of the

Communications Act of 1934 which the Commission believes constitute authority

for the authorization of subscription television service.

On February 6, 1958, the House Committee on Interstate and Foreign Com

merce adopted a resolution expressing the sense of the Committee that the

Commission could not authorize subscription television absent amendment of

the Communications Act of 1934. A second resolution, of March 24, 1959, stated

the Committee's view that the earlier resolution should not preclude the grant

of an authorization for trial or experimental operations, under the terms of the

Commission's Third Report in docket No. 11279 , 26 FCC 265 ( 1959 ).

On February 23, 1961, the Commission granted an application of Hartford

Phonevision Co., for an authorization to conduct an experimental subscription

television operation over station WHCT , Hartford, Conn. , Hartford Phonevision

Co. , 30 FCC 301. This decision was made after hearing , and upon the basis of

the earlier Third Report in docket No. 11279. Upon appeal to the United States

Court of Appeals for the District of Columbia Circuit, the Commission's action

was challenged both with respect to its jurisdiction to permit any subscription

television service and the particular terms of the Hartford trial. The first of

these issues was defended by the Commission upon the basis of the considera

tions set forth in the Commission's Memorandum of Law of July 3, 1957. This

authority was sustained by the court of appeals. Connecticut Committee Against

Pay TV v. FCC, 301 F. 2d 835 ( 1962 ) , cert. den ., 371 U.S. 816.

It has been suggestedthat the decision merely upheld authority to grant an

experimental license, but I believe that analysis of the opinion demonstrates its
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approval of the general authority of the Commission to authorize subscription

TV. The court itself characterized the contentions as including a broad argu

ment that the Commission lacked statutory power to authorize any television

broadcast system which required the direct payment of fees by the public. Thus,

it stated ( 301 F. 2d at 837) that the first issue was whether " the Commission

lacks statutory power to authorize a television broadcast system which re

quires the direct payment of fees to the public .” On this issue, it stated ( 301

F. 2d at 837 ) :

The Federal Communications Commission was established in 1934 under a

typically broad grant of power by which the Commission was authorized

by Congress, subject to limitations, not pertinent here, to issue a broadcasting

station license to any applicant " if public convenience, interest and neces

sity will be served thereby . ” 47 U.S.C.A. sec. 307 ( a ) . Additionally, Congress

specifically commanded the Commission by sec. 303 ( g ) of the Communi

cations Act to " study new uses for radio, provide for experimental uses

of frequencies, and generally encourage the larger and more effective use

of radio in the public interest.” (Emphasis added ). The plain language of

the statute thus makes clear that Congress placed an affirmative duty on the

Commission to experiment with and develop the most desirable deploy.

ment and utilization of the Nation's communications facilities. The Supreme

Court has said that "where the language of an enactment is clear, and con

struction according to its terms does not lead to absurd or impractical conse

quences, the words employed are to be taken as the final expression of the

meaning intended . ” United States v . Missouri Pac. R.R. Co., 278 U.S. 269,

278, 49 S. Ct. 133 , 136 , 73 L. Ed . 322 ( 1929 ).

The opinion goes on to refer to the distinguishing characteristic of the au

thorization as the experimental nature of the grant, in response to the appellant's

arguments that the grant was made with inadequate knowledge of the program

ing plans of WHCT and that it had not been shown that these plans would serve

the public interest. And, noting its assumption that the Commission would

carefully scrutinize the operation and oversee theform which programing would

take under the subscription system , the Court added : "Surely its power to see

that this area of the public domain is used in the public interest is not less for

*paid ' television than for the existing system of so -called ' free ' television . " ( 301

F. 2d at 838. ) At no point in its opinion does the court indicate that the authority

found in the statute is limited to the grant of an experimental license . Thus,

the Commission's position is, I believe, fully supported by the opinion of the

court of appeals.

Furthermore, when certiorari by the Supreme Court was sought by the ap

pellant, the Solicitor General, on behalf of the Federal Communications Com

mission , advised the Supreme Court that the court of appeals' decision was not

limited to the question of authorization of an experimental operation since basic

jurisdiction must be present whether the authorization be for a trial or perma

nent operation. A copy of the opposition to certiorari is enclosed as attachment

B. ( See footnote 8 therein . )

In sum, I believe that the Commission's power to authorize subscription tele

vision operations under the broad provisions of the Communications Act of 1934

has been judicially confirmed. I hope that this letter satisfactorily explains the

position of the Commission.

Sincerely yours,

ROSEL H. HYDE , Chairman .

Attachments A and B of the foregoing letter are omitted from

this appendix, but footnote 8 of attachment B reads as follows :

Petitioners aso urge ( Pet. 20–21, 22 ) that, while the Commission found it

had statutory power to authorize subscription television on a regular, per

manent basis, the court of appeals did not reach this question and found such

authority only to authorize a trial test. We do not believe this to be a correct

evaluation of the opinion below , so far as the issue of basic authority raised

by petitioners is concerned . Statutory support for the Commission's jurisdiction

to authorize a system requiring the payment of fees by the public is equally

necessary whether that authorization be for a trial or a permanent operation.
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Neither the Commission nor the court below ( nor, indeed petitioners ) made

the alleged distinction . As petitioners recognize ( Pet. 21, fn. 23 ), the court below

correctly stated petitioner's contention as a broad attack on the Commission's

statutory power to authorize any system requiring the direct payment of fees

from the public .

DISSENTING STATEMENT OF COMMISSIONER ROBERT T. BARTLEY

I dissent because I believe that valuable spectrum space should not

be used for subscription television.

CONCURRING STATEMENT OF COMMISSIONER JAMES J. WADSWORTH

I concur in the Commission's action looking to the authorization

of a commercial subscription television system because I believe that

that portion of the public willing to pay should not be denied pro

grammaterial which, because of lack ofmass appeal, might not other

wise be received through our free television system ; and further be

cause Ibelieve that entrepreneurs who wish to provide such a service

should have an opportunity to demonstrate this at their own financial

risk. I believe that the restrictions which have been imposed should

adequately protect the program sources of free television.

I do have some reservations with respect to the inauguration of

this service : first, there has been no widespread demand for such a

service shown by the public ; and second, there is some doubt in my

mind that operation under the restrictions which have been imposed
can result in economic viability of a subscription television system .

15 F.C.C. 2d
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FCC 68-1175

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

AMENDMENT OF PART 73 OF THE COMMISSION'S

RULES AND REGULATIONS ( RADIO BROAD

CAST SERVICES TO PROVIDE FOR SUBSCRIPTION

TELEVISION SERVICE

Docket No. 11279

THIRD FURTHER NOTICE OF PROPOSED RULEMAKING

( Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER BARTLEY DISSENTING AND ISSUING

A STATEMENT; COMMISSIONER JOHNSON CONCURRING IN THE RESULT ;

COMMISSIONER H. Rex LEE NOT PARTICIPATING.

1.Ina Fourth Report and Order adopted today in this proceeding

( FCC 68–1174 ), we have established a nationwide, over-the-air sub

scription television service and, withthe exception of technical stand

ards governing subscription television systems, have adopted rules

governing that service.

2. In paragraphs 361-368 of that documentwe discussed the question

ofcarriage by CATV systems of the signals of stationsauthorized

to transmit subscription television programs and announced that al

though we were not presently requiring such carriage, we were today

issuing the instant document inviting comments on a proposal to re
quire it.

3. In establishing over -the-air subscription TV service, we have
concluded that it is a broadcasting service , and the rules adopted are

designed to assure its effective integration into the total television

broadcasting system . We believe thatas a part of that system it is

entitled to protection with regard to CATV operations, just as con

ventional television broadcasting is. The present CATV rules (47

C.F.R. $$ 74.1100–74.1109) contain carriage and nonduplication re

quirements concerning conventional TV stations. Not to require car

riage of STV signals would , in our opinion, be inconsistent with

sections 1 and 307 (b ) of the act and with our view that STV is

broadcasting

4. If CATV systems are not required to carry subscription TV

signals, those residing in the service area of an STV station who are

dependent on CATV for television viewing do not receive the same

consideration as those capable of receiving the subscription station

without the aid of CATV . Under the rules governing subscription TV

service, persons falling in the latter category may, as of right, sub

scribe to subscription service if they reside within the grade A con

tour of a subscription television station. If they live within the grade

15 F.C.C. 2d
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B contour, they have a good chance of subscribing, although as of

right. On the other hand, as to those dependent on CATV, some might

be inhibited from receiving subscription programs because often

CATV operators, in installing the cable connection, disconnect the

TV set from the outdoor antenna . Others, who cannot receive the off

the-air signal of the subscription TV station, even with a rooftop

antenna, are foreclosed from receiving subscription service . Requir

ing CATV carriage of subscription signals would remove the fore
going difference in treatmentof television viewers.

5. The record in this proceeding indicates that while it is technically

feasible to attach a decoder to the head end of a CATV system that

would unscramble subscription TV signals and transmit them along

the cable to sets of subscribers, it is doubtful that any subscription TV

station would permit this because it would defeat the purpose of har

ing single subscribers pay on a per-program basis. It supports the view

that any flat rate arrangement with the CATV operator for use of

the subscription programs would be commercially impractical since

program suppliers for box office product prefer to participate in the

gross receipts on the basis of percentage arrangements. Moreorer, it

suggests that this approach to carriage of subscription signals implies

that those viewing subscription programs overthe CATV system would

pay a flat fee for the service and that the public in the past has demon

strated its reluctance to purchase blocks of entertainment in this way.

6. On the other hand, the record contains statements by knowledge

able parties saying that it is technically possible forCATVs to pick up

scrambled subscription TV signals, transmit them along the cable, and

bave them unscrambled by decoders attached to sets of subscribers in

the same way that this would be done if the subscription viewer picked

up the scrambled signal off the air .

7. In view of the foregoing, we are proposing rules in the appendix

hereto that would require CATV systemslocated within the grade B

contours of television broadcast stations authorized to broadcast sub

scription programs to carry , in scrambled form , the subscription signals

of those stations in accordance with a system of priorities. Comments

are invited on the proposed rules, and on any other system of priorities

that parties believe would better serve the public interest.

8. The proposal also provides that CATV systems may not extend

subscription television signals beyond the grade B contours of the

stations broadcasting them . This would limit subscription television

service to the communities that, for reasons set forth in detail in the

Fourth Report and Order, have been designated to be eligible to re

ceive such service. Partiesmay wish to submit comments to shoir that

it would be in the public interest to permit extension of subscription

TV signals bevond the grade B contour.

9. Under the subscription television rules, stations authorized to

broadcast subscription programs must, in addition , broadcast con

ventional free programs. It is possible that adequate subscription TV

signals might not extend as far out as the conventional TV signals of

the station.To avoid confusion, the attached appendix indicates that

the grade B contour referred to in the proposal is that of the con

ventional service of the station.
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10. Since we propose to restrict CATV carriage of subscription tele

vision signals as mentioned above, it appears unlikely that any prob

lems of duplication of programing with regard to other subscription

television stations will occur. Moreover, we do not anticipate having

duplication problems between subscription and free television stations

in thesame area. Any subscription duplication problems should be so

rare that they will be handled on an ad hoc basis rather than by rule .

11. Under present section 74.1103 ( c) of the rules, if a CATV sys

tem does not carry the conventional signals of a local TV station, it

must offer and maintain a switching device for each subscriber so that

the subscriber may choose between viewing the local station off the

air or viewing other stations on the cable . This need not be done if the

subscriber indicates in writingthat he does not desire the device. Al

though in the attached appendix we do not propose amodification of

that section , we invite comments on whether it should be amended in

any way with regard to subscription signals of a local TV station that

are notcarried by the CATV system .

12. Since the subscription rules adopted today restrict subscrip

tion service to communities lying within the grade A contours of five

or more commercial television stations, it is likely that, under the pro

posals in paragraphs 7 and 8 above, CATV systems required to carry

subscription signals would be systems with a large number of channels

on the cable. Thus the required carriage of subscription signals would

not generally be at the expense of making fewer conventional TV sig.

nals available to the CATV viewers . At the same time, the required

carriage could facilitate the development of subscription television.

13. Authority for the amendments proposed herein is contained in

sections 4 ( i ) , 301 , 303 , and 307 of the Communications Act of 1934, as
amended .

14. Pursuant to the procedures set forth in section 1.415 of the rules

and regulations, interested parties may file comments on or before

January 24, 1969, and reply comments on or before February 14, 1969.

All relevant and timely comments will be considered by the Commis

sion before final action is taken in this proceeding. In reaching its

decision in this proceeding, the Commission may also take into account

other relevant information before it in addition to the specific com

ments invited by this notice.

15. In accordance with the provisions of section 1.419 of the rules

and regulations, an original and 14 copies of all comments, replies,

pleadings, briefs , and other documents filed in this proceeding shall
be furnished the Commission.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.
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APPENDIX

It is proposed to amend part 74 of the Commission rules and regulations as

indicated below.

1. Sections 74.1101 ( c ) and ( d ) are proposed to be amended to read as follows :

$ 74.1101 Definitions.

( c ) Principal community contour. The term “principal community contour"

means the signal contour which a television station is required to place over its

entire principal community by section 73.685 ( a ) of this chapter. In the case of

a television station with an authorization to broadcast subscription television

programs, the term refers to the contour of the conventional television service
of the station .

( d ) Grade A and grade B contours. The terms "grade A contour” and “ grade

B contour” mean the field intensity contours defined in section 73.683 ( a ) of this

chapter. In the case of a television station with an authorization to broadcast

subscription television programs, the terms refer to the contours of the conven

tional television service of the station.

2. Section 74.1103 ( a ) is proposed to be amended by adding a note at the end

thereof that reads as follows :

$ 74.1103 Requirements relating to distribution of television signals by commu

nity antenna television systems.

( a )

Note.In the case of a television broadcast station with authorization to

broadcast subscription programs, the signals required to be carried by this para

graph include both the conventional television signals and the scrambled sub

scription signals of the stations. The subscription signals shall not be unscram

bled at the head end of the CATV system and carried over the cable unscrambled ,

but shall be carried over the cable in scrambled form .

3. Section 74.1107 is proposed to be amended by adding a note at the end there

of that reads as follows :

$ 74.1107 Requirements applicable to carriage of television broadcast signals in

specified zones and in areas outside of specified zones .

NOTE . — Regardless of the size of the television market in which a

CATV system is operating, it shall not extend the subscription tele

vision signals of television stations with subscription television au

thorizations beyond the predicted grade B contours of such stations.

DISSENTING STATEMUNT OF COMMISSIONER ROBERT T. BARTLEY

I dissent because I believe that valuable spectrum space should not

be used for subscription television .
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FCC 68–1234

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

AMERICAN TELEPHONE AND TELEGRAPH Co.

( A.T. & T. )

" Foreign Attachment" Tariff Revisions

in A.T. & T. Tariff FCC Nos. 263 ,

260, and 259

MEMORANDUM OPINION AND ORDER

(Adopted December 24, 1968 )

BY THE COMMISSION : COMMISSIONER Cox CONCURRING IN THE RESULT;

COMMISSIONER WADSWORTH ABSENT ; COMMISSIONER JOHNSON DIS
SENTING AND ISSUING A STATEMENT.

1. We have before us new tariffs and supporting papers filed re

cently by the American Telephone and TelegraphCo. (A.T. & T. )

in behalf of itself and other telephone companies wherein it is pro

posed to effectuate significant changes in the foreign attachment pro

visions now appearing in certain tariffs of A.T. & T. These provisions

govern the connection or attachment of customer -provided facilities

to common carrier -provided facilities used in furnishing interstate

or foreign communications services to the public. The particular sery

ices affected by these new tariffs are long-distance-message telecom

munications service or message toll telephone service (tariff No. 263 ) ;

private line service(tariff No. 260 ), and wide-area telecommunica

tions service or WATS (tariff No. 259 ) . The new tariffs are published

to become effective, in part, on January 1 , 1969, and, in part, on

January 1, 1970. Appendix A hereof identifies the aforesaid new and

revised schedulesand supporting documents submitted by A.T. & T.

In addition, we have before us a number of formal and informal

pleadings and comments that have been submitted in response to the

new tariffs. See appendix B.

2. Many of the responsive pleadings request us to reject, suspend,

or investigate the new tariffsin whole or in part. Others submit com

ments and observations on the new tariffs without requesting any

specific action by the Commission at this time. A.T. &T. urges us

to permit the new tariffs to go into effect as scheduled without hear

ing or investigation . We believe that it will be useful to outline the

salient features of the changes proposed by the new tariffs and the

questions presented before stating our disposition of the matter be
fore us.

15 F.C.C. 2d
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1. Description of Changes

A.T. & T. TARIFF FCC NO. 263

3. Thepleadings and comments are addressedprincipally to the

new tariffs as they affect A.T. & T.'s tariff FCC NO. 263. This tariff

applies to the message toll telephone service, which is to be renamed

“ long -distance -message telecommunications service” under the new

tariffs.

4. The nature of the changes proposed for A.T. & T. tariff FCC

No. 263 will be more easily understood by making clear at the out

set the nature of the service offered by the telephone companies under

this tariff. This service utilizes the nationwide switched network of

more than 2,000 cooperating telephone companies extending through

out the country. The network consists of ( 1 ) the telephone set, usually

located on the customer's premises; (2 ) the pair of wires, or loop ,

and its supporting structures, which connect the telephone set to the

central office; (3 ) the switching equipment in the central office ; and

(4) the trunk facilities that connect central offices to each other.

5. For years the tariffs on file with this Commission governing

this service offering have made it clear that this service consists of the

furnishing of facilities for the public to make interstate or foreign

telephone calls between telephones, that is to say the service is now

and has for many years been offered only as a complete service that

includes the furnishing of the telephone itself with certain exceptions

hereafter noted. Thus, the presently effective Tariff 263 states that

the service offered thereunder “ is that of furnishing facilities for

telephone communication between telephones in different local service

areas" and that the interstate and foreign toll charges shown in the

tariff " are inpayment for all service furnished between the calling

and called telephones" (2.1.1(A ) ) . (Our italic .)

6. With respect to the revisions in the message toll tariff, several

important features emerge. First, the new tariffs would delete cur

rently effective paragraph 2.6.1 which , in pertinent part, now reads

as follows:

No equipment, apparatus circuit or device not furnished by the telephone
company shall be attached to or connected with the facilities furnished by

the telephone company, whether physically , by induction or otherwise * *

Also they would delete currently effective paragraph 2.6.9 which

begins with the following language:

The provisions of paragraph 2.6.1 preceding shall not be construed or

applied to bar

Second, in addition to canceling the above -cited paragraphs, the new

tariffs would publish new provisions as follows :

2.6.1

Customer-provided terminal equipment may be used with the facilities

furnished by the telephone company, for long -distance-message telecom

munications service, as specified in 2.6.2 through 2.6.6 following ;
2.7.1

Customer -provided communications systems may be connected with the

facilities furnished by the telephone company for long-distance -message

telecommunications service as specified in 2.7.2 through 2.7.10 following.

( Our italic . )
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7. As indicated above, the new tariffs will permit any kind of cus

tomer-provided terminal equipment ( e.g. , a computer ) or customer

provided communications system ( e.g. , a private microwave system )

to be attached to or connected to the telephone company facilities
subject to the specifications set forth in the new tariff. Thus, an im

portant featureof the revisions is the new set of conditions, referred to

above, that are to govern the interconnection of such terminals and
systems.

8. In the case of both customer terminals and systems, it will be the

general responsibility of the customer to assure that his terminal or

system shall not interfere with any of the services offered by the tele

phone company, nor endanger the company's employees or the public,

ordamageor change the company's equipment or facilities ( 2.6.2 and

2.7.2 ) . Also in the case of both customer terminals and systems, all

network control signaling functions are to be performed by equipment

that is furnished , maintained , and installed by the telephone company

( 2.6.3 and 2.7.3 ) , with exceptions. These exceptions, which have been

in existence for some time, apply under limited conditions to systems

of power, pipeline, and railroadcompanies, National Aeronauticsand

Space Administration, U.S. Army, Navy, and Air Force, and to sys

tems or terminals of customers located in isolated, sparsely developed,

hazardous, or inaccessible locations (2.7.4,5,6, and 7) . Network control

signaling is defined in the new tariffs as the transmission of signals

used in the telecommunications system which perform functionssuch

as supervision ( control, status,andcharging signals) , address signal

ing (e.g., dialing), calling and called number identification, audible

tone signals ( call progress signals indicating reorder or busy condition,

alerting, coin denominations, coin collect and coin return tones ) to

control the operation of switching machines in the telecommunication

systems. The ordinary telephone set as used in the message toll service

is a network control signaling unit .

9. The new tariffs divide customer terminals into three categories:

Data transmitting or receiving equipment ( data ) , voice transmitting

or receiving equipment (voice ), and accessories.

10. At the customer's option the aforementioned data terminals may

be connected to the telephone company facilities either by direct elec

trical connection ( i.e. , physical connection of electrical conductors ) or

indirectly i.e., acoustic or inductive connections ). If the option is

for direct electrical connection, the data customer has a further choice

of ( a ) using either the telephone company's dataphone set, which per

forms not only the network control signaling functions but also the

functions of a modem (modulation and demodulation of signals ), or

( 6 ) using an interface called a data access arrangement, furnished by
the telephone company, in lieu of the dataphone. Such an interface

does not perform the modem function , so that this option allows the

customer to provide his own modem rather than using that of the

telephone company. If the customer's option is for a direct electrical

connection through a data access arrangement rather than through a

dataphone, then the customer's data terminal must meet certain tech

nical criteria that are set forth in detail in appendix C hereof.

11. If instead of a direct connection, the data customer chooses to
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connect his data terminal indirectly, he may do so by acoustic or in

ductive connections made externally to the telephone company's net

work control signaling unit. No telephone company interface is

required therefore and no technical criteria are specified for such indi

rectly connected data terminals in the new tariffs published to be

effective January 1, 1969. However, the new tariffs specify that,

effective a year later, on January 1 , 1970, the technical criteria for

such indirectly connected data terminals shall be as shown in appen

dix D hereof.

12. The second, or voice, category of customer terminals may also

be connected either directly or indirectly . If direct connection is used ,

such a terminal must use a telephone company interface called a con

nectingarrangement, and the terminal must meet the technical criteria

set forth in appendix Chereof. If indirect connection is used , such

connection must be made externally to the telephone company's net

work control unit. However no other interface is required and no

technical criteria will apply until January 1 , 1970. On and after that

date the criteria shall be as shown in appendixD.

13. Accessories are customer terminal devices of a mechanical na

ture that do not involve electrical connection, directly or indirectly,

to the telephone company facilities. These terminals are not subject

to the technical criteria required for data and voice terminals, but

are subject to the other requirements of the tariff applicable to all

terminals.

14. Insofar as the interconnection of customersystems is concerned,

the new tariffs impose the same technical criteria on these customer

provided facilities as apply to terminals. Thus, the new tariffs will

permit either direct connection thereof through a connecting arrange

ment interface provided by the telephone company or through an

indirect acoustic or inductive connection made externally to the tele

phone company's networkcontrol signaling unit. If a customer system

is to be interconnected directly, it must meet the technical criteria

set forth in appendix C. If it is to be connected indirectly by acoustic

or inductive means, no technical criteria will apply until January 1 ,

1970, when the criteria shown on appendix D must bemet .

15. A.T. & T. states that the purpose of the 1 - year postponement of

the technical criteria in appendix D for indirect connections is to give

customers having acoustic or inductive devices that do not currently

meet the new criteria additional time to accommodate themselves to

these criteria .

A.T. & T. TARIFF FCC NO. 259

16. This tariff applies to wide -area telecommunications service or

WATS. It is a voice grade service that is provided over the same na

tionwide switched network used for message toll service. The new and

revised tariffs propose in substance to make the same revisions in
WATS as outlined above for the message toll service .

A.T. & T. TARIFF FCC NO. 260

17. This tariff applies to private-line service. This is a separate

service that does not use the switched telephone network. Changes com
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parable to those referred to above for message toll and WATS are not

being proposed at this time for the private-line service. However, the

private-line-service tariff is being revised, effective January 1 , 1969, to

make a new private-line offering whereby customers mayobtain pri

vate lines of not more than 25 airline miles to connect their own voice

grade private channels to the telephone company message toll

telephone network . These private-line facilities are called entrance

facilities. They may not be used to connect a customer terminal or

systemtoprivate-line facilities ofthe telephone company.

18. A.T. & T. has advised the Commission by letter dated Decem

ber 6, 1968, that it expects to make further revisions in its private -line

service tariff comparable to those made in the message toll and WATS

tariffs, shortly after January 1 , 1969 .

II. Questions Presented

19. As heretofore stated , the objections that have been filed are aimed

principally at the revisions in the message toll tariff No. 263. The con

tention is made that these revisions do not comply with our Carterfone

decision , In the Matter of Use of the Carterfone Device in Message

Toll Telephone Service, 13 FCC 2d 420, 14 FCC 2d 571. Objections

are also made to the revisions in the WATS and private -line tariff for

the same reason.

20. Accordingly the principal question raised by the pleadings and
comments is whether the new and revised tariffs, in whole or in part,

are in violation of our decision in Carterfone, and, if so , what action

weshould take with respect thereto. In addition, the question is raised

as to whether, apart from compliance or noncompliance with Carter

fone, there appear to be any otherquestion of lawfulnessthatwould

warrant suspension, investigation, or action by the Commission at

this time and, if so , the naturethereof.

III. Discussion

21. The contention is made that the new and revised message toll

tariffs do not comply with our decision in Carterfone becausethe new

filings bar the use of any customer -provided network control signaling

units irrespective of whether they are harmful or harmless to the rest

of the message toll telephone system . It is argued that such a bar is

an a priori assumption of harm that we found in Carterfone to be
unreasonable.

22. We believe that this particular objection is based upon a mis

construction of what we decided in Carterfone. We wereconcerned

in that case with the lawfulness of tariff provisions that prohibit a

customer from making harmless interconnection of his terminals or

systems with the message toll telephone system of the telephone com
panies. As we have heretofore stated , this telephone system includes

the telephone instrument whichperforms the networkcontrolsig
naling functions for message toll telephone service. We were there
fore concerned with what could be connected or attached to this

telephone system . Our decision in Carterfone does not hold that a cus

tomer may substitute his own equipment or facilities (whether it be

15 F.C.C. 20



610 Federal Communications Commission Reports

telephoneinstruments, loops, poles, or central office equipments ) for

that furnished by the telephone company in providing message toll

telephone service as that service is defined in the tariff . Our decision

dealt with interconnections and not replacements of any part of the

telephone system . Weemphasized this in our decision where we stated

that “ our conclusion here is that a customer desiring to use an inter

connecting device to improve the utility to him of both the telephone

system and a private radio system should be able to do so , so long as

the interconnection does not adversely affect the telephone company's

operation or the telephone system's utility to others.” 13 FCC 2d at

page 424. In denying petitions for reconsideration we again made

this clear by stating that "General has contended that the Commis

sionhas 'opened the door to customer ownership of telephone hand

sets. The facts of this case did not involve the furnishing of purely

telephone system equipment telephone-to -telephone on themessage

toll telephone system .” 14 FCC 2d 571 at page 572.(Our italic.)

23. Although the tariff bar against any customer providing his own

network control signaling unit is not in conflict with our Carterfone

ruling, the question remains as to whether the telephone companies

should make provision in their tariffs by which subscribers may have

access to the so - called switched telephone network through the use of

their own providednetwork control signaling equipment.On thebasis

of the pleadings and comments before us, we are in no position to deter

mine the extent to which any such provision may beconsistentwith

efficient and economic telephone service and otherwise in the public in

terest. In our opinion, these and other matters warrant further con

sideration by the Commission before it determines whether and what

further action, if any, may be required . We believe that we will be in a

better position to make these determinations after we have had a rea

sonable opportunity to closely observe the effects of the substantial

changes now beingeffectuated by the telephone companies in their in

terconnection tariffs, the extent to which such changes satisfy reason

able requirements of their subscribers for data transmission and other

communication services or facilities, and the implementation by the

telephone companies of their representations that they are actively en

gaged in devising equipment and operating procedures to meet the ex

pressed needs of customers for flexible access to the switched network.

Thus, we will permit the tariff revisions to become effective as sched

uled with the understanding that in doing so we are not giving any

specific approval to the revised tariffs.

24. We are also instructing the chief of the Common Carrier

Bureau to initiate promptly a series of informal engineering and tech

nical conferences with the telephone industry and interested manu

facturers, user groups, and Government agencies to ascertain what

further changes are necessary, desirable, andtechnically feasible in the

various tariff offerings of the telephone companies. It is our intent
that these further informal proceedings shall be broad in scope and

that they will provide a principal forum for the identification, exami

nation, and, subject to Commission review , resolution of any questions

presented by the tariff revisions. We are aware, for example, that there
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are a number of unresolved specific questions, which we need not de

lineate herein , that are raised both in the pleadings and in the separate

analysis of our own staff. These may require further action by the

Commission . Some of these problems can reasonably be expected to be

satisfied by further tariff amendments, such as additional revisions in

the private -line tariffs which are scheduled to be made early in 1969,

and provisions for unattended operation of a large variety of customer

data terminals, which provisions, according to the telephone companies

commitment, will become possible by the middle of 1969 when appro

priate equipment and arrangements therefor will have been developed.

Other tariff changes may be necessary or desirable, both of a substan

tive and clarifying nature, to respond to other questions that have

arisen andthat are likely to arise . Accordingly, the further proceedings

will include, among other things,consideration of what changes, if any,
should be made in the technical criteria and other conditionsfor inter

connection and other matters of clarity and substance raised by the

pleadings and comments. The staff will submit periodic reports to the

Commission, with appropriate recommendations, and the Commission

will be prepared to take such further action as it deems necessary or

desirable to resolve outstanding issues.

25. We are of the opinion thatthe further informal procedures that

we are here initiating, together withtheinformation gained from the

pending computer inquiry (docket No. 16979 ), will greatly assist the

Commission in carrying out its statutory obligationsherein .Through

such procedures we expect to obtain valuable technical and operational

information on a current and continuing basis and froma variety

of sources that will aid us in our evaluation of the public interest fac

tors involved in the new tariffs now being put into effect, as well as

any new or revised tariffs that are expected to be proposed for the

futureor that may otherwise be required .

26. We will also welcome the cooperation and participation in the

further proceedings of the National Association of Regulatory Utility

Commissioners onbehalf of the State regulatory commissions which

have a substantial interest in the matters yet to be determined herein .

IV. Conclusion

27. In view of the foregoing, we conclude that we should permit

the new and revised tariffsto go into effect, as nowscheduled , on Jan

uary 1 , 1969, without scheduling a formal investigation or hearing
at this time. Our action is not to be construed as approval thereof and

these tariffs are subject to such further action as the Commission may

wish to take with respect thereto.

28. Accordingly, it isordered, That the various pleadings and re

quests for rejection and suspension or formal investigation of the

aforementioned new and revised tariffs Are hereby dismissed without

prejudice.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

15 F.C.C. 20
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APPENDIX A

TARIFFS AND SUPPORTING DOCUMENTS

1. A.T. & T. transmittal letter No. 10240 , dated September 13, 1968 ( relating

to proposed revisions in A.T. & T. tariff FCC No. 263) .

2. A.T. & T. transmittal letter No. 10249, dated October 2, 1968 ( relating to

proposed revisions in A.T. & T. tariff FCC No. 263 ).

3. A.T. & T. ( unnumbered ) letter to FCC, dated October 4, 1968, stating , among

other things, intent to offer in future station equipment to permit unattended

operation of data terminal ( i.e. , automatic calling and answering ) , and to re

quire A.T. & T. dataphone sets to meet tariff technical criteria ( relating to pro

posed revisions in tariff FCC No. 263 ).

4. A.T. & T. transmittal letter No. 10267, dated October 18, 1968 ( relating to

proposed revisions in A.T. & T. tariff FCC No. 263 ).

5. A.T. & T. transmittal letter No. 10270 , dated October 22, 1968 ( relating to

proposed revisions in A.T. & T. tariff FCC Nos. 263 and 260 ).

6. A.T. & T. ( unnumbered ) letter to FCC , dated October 29, 1968, stating intent

to offer facilities by middle of 1969 to permit automatic connection of customer

provided PBX and intercom -type system to the long -distance telecommunication

network ( tariff FCC No. 263 ).

7. A.T. & T. transmittal letter No. 10281 to FCC, dated October 30, 1968

( relating to proposed revisions in tariff FCC Nos. 263 and 260 ) .

8. A.T. & T. transmittal letter No. 10291, dated November 12, 1968, and revised

pages to A.T. & T. tariff FCC No. 263 submitted therewith ; reissuing and revising

tariffs submitted under transmittal Nos. 10240, 10249, 10267, 10270 , and 10281.

9. A.T. & T. letter ( unnumbered ) of November 15, 1968, to FCC and enclosed

statement in support of provision in new and revised tariffs that connection of

customer-provided terminal and systems shall be made through a network control

signaling unit furnished, installed , and maintained by the telephone company.

10. A.T. & T. transmittal letter No. 10293 , dated November 15, 1968, and re

visions submitted therewith in A.T. & T.'s tariff FCC No. 259 ( wide-area tele

communication service ).

11. A.T. & T. transmittal letter No. 10294, dated November 18, 1968, and revi.

sions submitted therewith in A.T. & T.'s tariff FCC No. 260 ( private-line service )

re entrance facilities for use in customer connection's to the switched telephone

network .

12. A.T. & T. letter ( unnumbered ), dated December 6, 1968, advising it as to

when further revisions will be made in A.T. & T. tariff FCC No. 260 ( private

line service ) .

13. A.T. & T. letter ( unnumbered ) , dated December 13, 1968 , in reply to plead

ings and comments filed in response to aforementioned new and revised tariffs.

APPENDIX B

Tel-Plan , Inc. — Comments on the proposed tariff revisions in tariff Nos. 259 ,

260 , and 263, filed December 10, 1968 .

Aeronautic Radio, Inc. (ARINC ).— Comments on the proposed tariff revisions

in tariff No. 260, filed December 6, 1968.

Charles W. Schweizer Associates, Inc.-- Comments on the proposed tariff revi

sions in tariff No. 263, filed December 11, 1968.

The Data and Graphic Communications Section of the Electronics Industries

Association petition . Protesting and opposing proposed tariff revisions in tariff

263 and for investigation , filed December2, 1968.

National Retail Merchants Association (NRMA ).- Comments on the proposed

tariff_revisions in tariff No. 263, and request for acceptance of the tariff filing,

filed December 2, 1968.

Bethlehem Steel Corp.et al. - Revised petition to reject certain tariff provisions

in tariff No. 263 , filed November 26, 1968, and supplemental petition to reject

tariff filing, filed December 2, 1968.

TELCON Associates, Inc. — Comments on the proposed tariff revision in tariff

No. 263, filed November 15, 1968, and a supplemental statement commenting on

the proposed tariff revisions in tariff Nos . 259, 260, and 263, illed December 4 , 1968.

15 F.C.C. 2d
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Computer Security Systems. - Petition objecting to certain revisions in tariff

No. 263 and asking that they be rejected, filed December 3, 1968.

Photo Magnetic Systems, Inc.-Letter objecting to certain revisions in tariff

No. 263, filed November 22, 1968, and a petition to reject certain provisions of

tariff No. 263, filed December 2, 1968.

Ripley Co. - Comments on the proposed tariff revisions of tariff No. 263 and
request for appropriate relief, De ber 2, 1968.

Small Business Administration . - Statement supporting the suspension and in

vestigation of certain revisions in tariff No. 263, filed December 2, 1968.

Aerospace Industries Association of America , Inc. (AIA ).- Petition for rejec

tion of certain revisions of tariff No. 263 and for other relief, filed December 3,

1968 .

United States.-Memorandum requesting investigation of a specific revision

in tariff No. 263, filed December 2, 1968.

Altone Systems, Inc.-Petition for rejection of certain revisions in tariff No.

263 , filed October 15, 1968, and a supplemental letter , filed December 2, 1968.

Xerox Corp. - Supplemental pleading withdrawing objection to certain re

visions in tariff No. 263 and additional comments, filed November 29, 1968.

Jicrowave Communications, Inc. (MCI).- Petition to reject certain tariff re

visions in tariff No. 263 and for other relief, filed December 3, 1968.

Thomas F. Carter, Carter Electronics Corp. and Carterfone Communications

Corp.--Petition for rejection of tariff revisions or, in the alternative, for suspen

sion , investigation, and hearing, and for other relief, filed December 2, 1968 .

Plessey, Inc.-Petition for investigation of tariff Nos. 259, 260, and 263, filed

December 4, 1968.

Marcom , Inc.-- Supplemental petition to reject certain revisions in tariff No.

263 and comments on network control signaling , filed December 2, 1968.

Secretary of Defense (DOD ).- Petition for suspension and investigation of

certain tariff revision in tariff No. 263, filed December 2, 1968.

ACTION ! Systems Co. - Comments on the proposed revisions in tariff No. 263,

filed November 29, 1968.

National Committee for Utilities Radio (NCUR ).- Supplemental petition for

rejection of certain revisions in tariff No. 263, filed December 3, 1968.

International Telephone &Telegraph Corp. ( ITT ).- Supplemental petition

for rejection in certain tariff revisions or, in the alternative, suspension, in

vestigation, and hearing , filed November 29, 1968.

Magnavor 00. - Petition to reject certain revisions in tariff No. 263, and for

other relief, filed November 27, 1968.

American Trucking Association (ATA ).- Petition to reject certain proposed

tariff revisions in tariff No. 263, filed November 29, 1968 .

Business Equipment Manufacturers Association ( BEMA ).- Supplemental

petition to reject certain proposed tariff revisions in tariff No. 263, filed Novem

ber 27, 1968.

American Petroleum Institute . - Comments on proposed tariff revisions and

requests for acceptance of the tariff filing, filed November 27, 1968.

The American Bankers Association .— Comments concerning the revisions in

tariff No. 263, filed November 27, 1968.

Western Data Products, Inc. - Letter commenting on the proposed tariff re

visions, filed November 22, 1968.

American Trucking Association , Inc. - Petitions to reject proposed tariff re

visions to tariff Nos . 259 and 260, filed December 12, 1968.

Magnavox C0 . - Petition to reject proposed revisions in tariff No. 259, filed

December 17, 1968.

Business Equipment Manufacturers Association (BEMA ).— Comments on the

proposed revisions to tariff Nos . 259 and 260, filed December 18, 1968.

Bethlehem Steel Corp. et al.-Petitions to reject proposed revisions in tariff

Nos. 259 and 260, filed December 17, 1968.

APPENDIX C

TECHNICAL CRITERIA FOR ALL TERMINALS AND SYSTEMS CONNECTED BY DIRECT

ELECTRICAL CONNECTION , EFFECTIVE JANUARY 1 , 1969

i. The power of the signal at the central office shall not exceed 12 db below

1 mw when averaged over any 3 - second interval.

15 F.C.C. 2d
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ii . The signal at the telephone company interface located on the customers'

premises shall be controlled so that :

1. The power in the band from 3,995 to 4,005 Hz shall be at least 18 db

below the power of the signal as specified in i., above.

2. The power in the band from 4,000 to 10,000 Hz shall not exceed 16 db

below 1 mw.

3. The power in the band from 10,000 to 23,000 Hz shall not exceed 24 db

below 1 mw .

4. The power in the band from 25,000 to 40,000 Hz shall not exceed 36 db

below 1 mw.

5. The power in the band above 40,000 Hz shall not exceed 50 db below

1 mw .

6. The signal shall at no time have energy solely in the 2450-2750 Hz

band and any signal power in such band shall not exceed the power present

at the same time in the 800–2450 Hz band .

APPENDIX D

FOR AND BYTECHNICAL CRITERIA ALL TERMINALS SYSTEMS CONNECTED

ACOUSTIC OR INDUCTIVE MEANS, EFFECTIVE JANUARY 1 , 1970

i . The power of the signal at the output of the network control signaling

unit shall not exceed 9 db below 1 mw when averaged over any 3 -second inter

val, and such signal at such output point shall be controlled so that :

1. The power in the band from 3,993 to 4,005 Hz shall be at least 18 db

below the power of the signal as specified in i . , above.

2. The power in the band from 4,000 to 10,000 Hz shall not exceed 16 db

below 1 mw.

3. The power in the band from 10,000 to 25,000 Hz shall not exceed 24 db

below 1 mw.

4. The power in the band from 25,000 to 40,000 Hz shall not exceed 36 db

below 1 mw.

5. The power in the band above 40,000 Hz shall not exceed 50 db below

1 mw.

6. The signal shall at no time have energy solely in the 2450-2750 Hz

band and any signal power in such band shall not exceed the power pres

ent at the same time in the 800-2450 Hz band .

Carterfone Tariffs

( In the matter of A.T. & T. " Foreign Attachment” tariff revisions — Nos . 239,

260, 263 )

DISSENTING OPINION OF COMMISSIONER NICHOLAS JOHNSON

The 11 -year-long saga of the Carterfone case involves, in general,

the competitive structuring of this country's communications net
work. Asmall manufacturer, Tom Carter, sought to market an inven

tion enabling the user to couple a telephone handset to a mobile radio

transmitter. The telephone company, through its jingoist-titled

“ foreign attachment” tariff, opposed his efforts. For A.T. & T. has

consistently held to the position that it is entitled to a monopoly not

only of the Nation's switching system and communications lines, but

of all consumer equipment " attached ” to its system as well. (A distant

analogy might besuggested if an electric powercompany were to insist

on a monopoly of themanufacture,installation, andrepair of toasters,

television sets,and all other electricalappliances that could be plugged

into an electric wall socket. ) Yielding not an inch , A.T. & T. has

consistently and successfully fought off for years the Tom Carters

of the communications industry.

15 F.O.C. 20
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But Tom Carter persisted . For 11 long years he persisted. And then ,

finally, earlier this year, the FCC held the foreign attachment tariffs

illegal and authorized Tom Carter to go ahead with the sale of his

device. Carterfone, 13 FCC2d 420 (1968) . The Commission's opinion

was heralded as a commendable effort to open up competition in the

communications business.

As experienced reformers havelong since discovered, however, the

political victories that are won after long struggle under the light of

public scrutiny can be very quickly lost in thedark backrooms of prac

tical implementation. Thenew legislation or agency decision is praised

and then forgotten . And when—if ever—anyone goes back to see how

it all worked out he finds the situation very little changed from before.

The swamp waters have returned to theirformer level.

And so it was, shortly after the Commission's Carterfone decision,

that A.T. & T. petitioned for a stay of its effectiveness and for a

reconsideration of the decision. The Commission's Common Carrier

Bureau did not oppose the stay, and the Commission gran it until

November 1 , 1968 – over the dissents of Commissioner Cox and myself.

Carterfone, 14 FCC 2d 149, 151 ( 1968 ) . When the Commission affirmed

its decision on reconsideration, Carterfone, 14 FCC 2d 571 (1968 ) , the

telephone company went to court. Subsequently, A.T. & T. asked for

and was granted, another extension of the stayof the effective date of
the decision from November 1 , 1968 , to January 1 , 1969. Carterfone,

15 FCC 2d 31 ( 1968 ) .

All these delaying tactics are well known, and fully exercised by

A.T. & T. What A.T.& T. had not counted on, however, was that its

first tariff proposal would be watched by small businessmen from

across the country in addition to Mr. Carter - and that they would

sendup howls of protest when they saw what A.T. & T. was trying to

do. For A.T. & T.'s first proposals were designed to be drawn very

narrowly in an effort to render this landmark decision of limited

practical effect .

Having been publicly caught in this untenable posture, Bellquickly

shifted to its present position. It has now offered tariffs which are

somewhat more liberal— but it insists that from now on all proceedings
be conducted off the record .

These new tariffs raise three separate questions.First,who is to own

and control the network signaling device — the dial mechanism that

imparts control signals to the telephone system ? Bell argues that only

it can control this part of the overall telephone system .International

Telephone & Telegraph sees no reason why the domestic telephone

handset market should be a virtual monopoly. The Department of

Justice believes the Commission should formally investigate this ques

tion . The majority concludes that a tariff bar against a customer

provided network control device is not in violation of the Carterfone

ruling. It is my view that such a bardoes violate the spirit of Carter

fone and its reasonableness should be investigated in a formal

proceeding.

Secondly, there is the question of how well these new tariff provi

sions are going to work, what their effect will be, and what the literal

words of the tariff mean operationally . This is the arena, of course,

15 F.C.C. 2d
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in which this ballgame will ultimately be won or lost . Disagreement

between the parties is most likely in view of the past history of the

foreign attachment question .

Finally, a number of parties have raised specific questions about

parts of the tariffs Bell has filed. Arguments are made that specific

provisions areunnecessarilyrigid, too tightly drawn,or exclude equip

ment arbitrarily. The majority is allowing these tariffs to go into effect

without approving them and says that these specific questionson the

tariffs will be taken up in the informal proceedings. But a tariff is an

application by Bell to do business in a certain way:The majority may

not be giving its legal imprimatur to the Bell tariffs, but the fact re

mains that Bell is now free to do business under these tariffs until it

decides to make a change, or the Commission again is forced to

institute formal proceedings. I would prefer to have Bell respond

formally to each objection to the tariffs posed by private groups, and

would hope that the Common Carrier Bureau would make its own

evaluation of the public interest factors on a formal record to be

presented to the Commission .

We arenow confronted with a proceeding in which virtually every

party — other than the telephone company and the Common Carrier

Bureau -- opposes part or all of these tariffs. And yet they are allowed

to go into effect, with differences to be resolved in informal closed -door

sessions.

I cannot agree that the validity of the telephone company's refusal

to permit subscribers to provide their own telephones purchased in

a free market isa question which can appropriately be determined

through in formal discussions. The Carterfone case is a testimony to

the tenacity of the little fellow whowon out over a procedural system

which for years permitted the telephone companies to monopolize the

connection of private communications systems with the telephone net

work. While the Carterfone decision does much good in permitting

beneficial interconnection, the Commission's present treatment of a

far more important question will result only in unnecessary delay

before it canbe resolved. It is tough enough for the little operator to

win out in formal proceedings before this Commission and the courts.

It is virtually impossible without such protections.

No one will disagree with the importance of the issue presented by

the insistence of A.T. & T. and the other telephone companies that

they must be the sole provider of all equipment which initiates signal

ing. But this issue, of such great importance to every telephone com

pany subscriber, is now on the road to being settled through a process

in which the ordinary person will have no effective voice and of which ,

indeed , heis likely to be totally unaware. The telephone companies

will be well represented . Largecorporationsseeking more flexibility

in the use of telephone facilities will be well represented. The ordi

nary person who cannot understand why he should not be permitted

to buy his own telephone will not be represented at all, except indi

rectly by some other party or by the "referee" Commission staff.

I recognize that the entireprocess of reviewing telephone company
tariffs is not conducive to ordinary consumer participation. This makes

it all the more important that a question so vitally affecting the ordi

15 F.C.C. 2d
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nary consumerbe examined and decided under the light of day in fully

public proceedings rather than in informal negotiations. It seems

highly unlikely that negotiations can lead to any substantial changes

in the telephone company's position on this issue.Therefore, if there
is anydoubt as to whether the proposed tariff provisions are unreason

able,the question must beexplored in a full hearing under section 205
of the communications act, since Commission action to remedy an un

reasonable tariff must be after hearing. There is no point in not

instituting such a hearing at the outset, and the failureto do so can

only result in unnecessary delay. Informal procedures have no ad

vantage over the formal hearing process in this situation. This is not

a negotiation among sovereigns whereforcing a party to take a public

position may make it more difficult for him to back off gracefully.

It is a matter for decision by a public body entrusted with the duty

to make a decision, and with the power to enforce it . Furthermore,

the Carterfone proceeding furnishes ample evidence that the hearing

process is an excellent means of testing technical claims.

I do not urge that the proposed tariffs must necessarily be rejected

or suspended . I do urge that it is a great mistake to enter upon this

new exploration to which Carterfone was a prelude in a semiprivate

bargaining session rather than in the full hearing process in which the

public may justifiably have confidence.

15 F.C.C. 2d
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FCC 68–1197

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, DC. 20554

In the Matter of

LIABILITY OF ANDERSON BROADCASTING SERV

ICE, LICENSEE OF RADIO STATION KVLH ,

PAULS VALLEY, OKLA .

For Forfeiture

MEMORANDUM OPINION AND ORDER

(Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSENT.

1. The Commission has under consideration its notice of apparent

liability dated August 15, 1968, addressed to Anderson Broadcasting

Service, licensee of radio stationKVLH , Pauls Valley, Okla.

2. The notice ofapparent liability in the amount of $200 was issued
for violation of section 1.539 ( a ) of the rules in that the licensee did

not file a renewal applicationat least 90 days prior to the expiration

date of the license. A renewal application was due on or before

March 4, 1968, but it was not filed until June 3, 1968, 91 days beyond
the due date .

3. The notice of apparent liability was mailed to the licensee on

August 15, 1968, by certified mail -return receipt requested . Although

the return receipt indicates that the licensee received the notice on

August 19, 1968, the licensee failed toreply to the notice within the

30-day period prescribed by section 1.621 of the Commission's rules,

and has not made reply subsequent to the expiration of the 30-day

period .

4. In the absence of a response and in light of the matter set forth

in the notice of apparent liability, we find thatthe licensee willfully

and repeatedly violated section 1.539 ( a ) of the rules.

5. In accordance with the provisions of section 503 ( b ) of the Com

munications Act of 1934, as amended and section 1.621 (b ) of the

Commission's rules,' It is ordered , That Anderson Broadcasting Serv

ice, licensee of radio station KVLH, Forfeit to the United States the

sum of $ 200 for willful and repeated failure to observe section 1.539 ( a )

of the Commission's rules. Payment of the forfeiture may be made by

mailing to the Commission a check or similar instrument drawn to

the order of the Treasurer of the United States. Pursuant to section

504 ( b ) of the Communications Act of 1934 , as amended , and section

1.621 of the Commission's rules, an application for mitigation or re

1 Sec. 1.621 of the Commission's rules provides, in pertinent part, as follows : " If the
licensee .. fails to take any action in respect to a notification of apparent liability for

forfeiture, an order shall be entered establishing the forfeiture as the amount set forth

in the notice of apparent liability . ”

15 F.C.C. 20
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mission of forfeiture may be filed within 30 days of the date of receipt

of this Memorandum Opinion and Order.

6. It is further ordered, That the Secretary of the Commission send

a copy of this Memorandum Opinion and Order by certified mail

return receipt requested , to Anderson Broadcasting Service, Pauls

Valley, Okla.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1199

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, DC . 20554

In the Matter of

LIABILITY OF ARMAK BROADCASTERS, INC.,

LICENSEE OF Radio STATION KBAM, LONG

VIEW ,
Wash .

For Forfeiture

MEMORANDUM OPINION AND ORDER

(Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSENT.

1. The Commission has under consideration its notice of apparent

liability dated March 18, 1968, addressed to Armak Broadcasters, Inc.,

licensee of radio stationKBAM , Longview , Wash.

2. The notice of apparent liability in theamount of $ 200 was issued

for violation of section 73.114 of the rules in that the licensee failed to

make entries in the program log from August 8, 1967 , to September 14,

1967.

3. The notice of apparent liability was mailed to the licensee on

March 18, 1968, by certified mail - return receipt requested. Although

the return receipt indicates that the licensee received the notice on

March 21 , 1968, the licensee failed to reply to the notice within the 30

day period prescribedby section 1.621 of theCommission's rules, and

has not made reply subsequent to theexpiration of the 30 -dayperiod.

4. In the absence of a response and in light of the matter set forth in

the notice of apparent liability, we find that the licensee willfully and

repeatedly violated section 73.114 of the rules.

5. In accordance with the provisions of section 503 (b ) of the Com

munications Act of 1934, as amended, and section 1.621 (b) of the Com

mission's rules, It is ordered , That Armak Broadcasters, Inc. , licensee

of radio station KBAM, Forfeit to the United States the sum of $ 200 ,

for willful and repeated failure to observe section 73.114 of the Com

mission's rules. Payment of the forfeiture may be made by mailing to

the Commission a check or similar instrument drawn to the order of the

Treasurer of the United States. Pursuant to section 504 ( b) of the

Communications Act of 1934, as amended, and section 1.621 of the

Commission's rules, an application for mitigation or remission of for

feiture may be filed within 30 days of the date of receipt of this Memo

randum Opinion and Order.

1 Sec. 1.621 of the Commission's rules provides, in pertinent part, as follows : " If the

licensee fails to take any action in respect to a notification of apparent liability for

forfeiture, an order shall be entered establishing the forfeiture as the amount set forth
in the notice of apparent liability."
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6. It is further ordered, That the Secretary of the Commission send

a copy of this Memorandum Opinion and Order by certified mail

return receipt requested, to Armak Broadcasters, Inc. , licensee of

radio station KBĀM , Longview, Wash.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1200

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

LIABILITY OF AVLIN, INC. , LICENSEE OF RADIO

STATION KALV, ALVA , OKLA.

For Forfeiture

MEMORANDUM OPINION AND ORDER

( Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E, LEE ABSENT.

1. The Commission has under consideration its notice of apparent

liability dated July 24, 1968, addressed to Avlin, Inc. , licensee of radio

stationKALV, Alva, Okla.

2. The noticeof apparent liability in the amountof $ 200 wasissued

for violation of section 73.47 ( b ) of the rules in that at the time of

inspection onOctober 16 , 1967, thelatest equipment performancemeas

urements available were dated May 22, 1966.1

3. The notice of apparent liability was mailed to the licensee on

July 24, 1968, by certified mail - return receipt requested . Although the

return receipt indicates that the licensee received the notice on July 30,

1968, the licensee failed to reply tothe notice within the 30 -day period

prescribed by section 1.621 of the Commission's rules and has not made

reply subsequentto the expiration of the 30-day period .
4. In the absence of a response and in light of the matter set forth

in the notice of apparent liability , we find thatthe licensee willfully

and repeatedly violated section 73.47 ( b ) of the rules.

5. In accordance with the provisions of section 503 (b ) of the Com

munications Act of 1934, as amended, and section 1.621 (b ) of the Com

mission's rules, It is ordered, That Avlin, Inc., licensee of radio sta

tion KALV, Forfeit to the United States thesum of $ 200 for willful

and repeated failure to observe section 73.47 (b ) of the Commission's

rules. Payment of the forfeiture may be made by mailing to the Com

mission acheck or similar instrument drawn to the orderof the Treas

urer of the United States. Pursuant to section 504 (b ) of the Communi

cations Act of 1934, as amended, and section 1.621 of the Commission's

rules, an application for mitigation or remission of forfeiture may be

- Sec . 73.47 ( b ) of the rules provides as follows: " The data required by, par. ( a ) of
this section together with a description of instruments and procedure, signed by the

engineer making the measurements, shall bekept on file at the transmitter and retained

fora period of 2 years, and on request shall be made available during that time to any
dulyauthorized representative of theFederalCommunications Commission ."

Sec. 1.621 of the Commission's rules provides, in pertinent part, as follows: " If the
licensee .. fails to take any action in respect to a notification of apparent Hability

for forfeiture, an order shall be entered establishing the forfeiture as the amount set

forth in the notice of apparent liability ."

15 F.C.C. 2d
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filed within 30 days of the date of receipt of this Memorandum Opinion

and Order .

6. It is further ordered , That the Secretary of the Commission send

a copy of this Memorandum Opinion and Order by certified mail

return receipt requested to Avlin, Inc., licensee of radio station KALV,
Alva, Okla .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68R -522

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

BERWICK BROADCASTING CORP ., BERWICK, Pa. Docket No. 17884
File No. BPH -5812

P.A.L. BROADCASTERS, INC., PITTSTON , PA. Docket No. 17885

For Construction Permits File No. BPH -5924

MEMORANDUM OPINION AND ORDER

( Adopted December 16, 1968 )

By THE REVIEW BOARD :

1. Berwick Broadcasting Corp. ( Berwick ) , and P.A.L. Broad

casters, Inc. (PAL ), are mutually exclusive applicants seeking a

construction permit for an FM broadcast station in Berwick and

Pittston , Pa., respectively. By Order, FCC 67–1289, released Decem

ber 19, 1967, the Commission designated the applications for con

solidated hearing on a limited financial issue against Berwick, and

areas and populations and section 307 ( b ) issues. The issues in this

proceeding were subsequently enlarged by the Review Board to
include a" suburban community ” issue against PAL (Memorandum

Opinion and Order, 12 FCC 2d 8, 12 R.R. 2d 665 ( 1968 ) ), and a

rule 1.65 issue against Berwick to determine whether Berwick

possesses the requisite qualifications to be a Commission licensee

(Memorandum Opinion and Order, 12 FCC 2d 175, 12 R.R. 2d 771

( 1968) ) . On April 26, 1968, Berwick and PAL filed their first

joint petition for approval of agreement which contemplated dis

missal of the Berwick application, reimbursement to Berwick in an

amount not to exceed $ 8,981.92 for out-of-pocket expenses incurred

in the preparation and prosecution of its application; favorable
resolutio on the basis of submitted pleadings, of the outstanding

issues in this proceeding ; and a grant of the PAL application. By

Memorandum Opinion and Order, 14 FCC 2d 132, 13 R.R. 2d 1073

( 1968 ) , the Board denied the joint petition since the reimbursement

provisions of the agreement were not conditioned on favorable

resolution of the outstanding character issue against Berwick ; and

resolution of said issues were not possible on the basis of the sub

mitted pleadings.? Presently before the ReviewBoard is a second

joint petition for approval of agreement, filed September 26, 1968,

1 In the latter order the Board provided that in the event of a grant of the Berwick

application ,such grant would be without prejudice to whatever action , ifany, theCom

mission might deem appropriate asa result of various pending civil suits involving
Berwick principals.

2 Inasmuch as the rule 1.65 issues could not be resolved, questions relating to sub

stantiation of expenses, publication and disposition of the " suburban community " issue
against PAL were not reached .
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by Berwick and PAL, which incorporates by reference petitioners'

first joint petition and responsive pleadings thereto ."

2. Although the language of the instant agreement is somewhat
ambiguous, petitioners have indicated that reimbursement of the

expenses, discussed hereinafter, will be conditioned on favorable reso

lution of the outstanding character issues against Berwick . Under

these circumstances the Board will consider the merits of the instant

agreement. Miss Lou Broadcasting Corp., 11 FCC 2d 589, 12 R.R.

2.22 ( 1968 ) ; Rovan Television , Inc., 9 FCC 2d 899 , 11 R.R. 2d 108

( 1967 ) . The expenses for which reimbursement is sought have been

adequately substantiated by Berwick ; * affidavits setting forth the

exact nature of the consideration involved and details of the initiation

and history of the negotiations have been furnished ; 5 and petitioners

submit that approvalof the instant agreement would beinthe public

interest in that it would obviate the need for an extended hearing and

expedite the inauguration of a new FM service. Thus, petitioners have

complied with the requirements of rule 1.525 . However, as noted above,

prior to approval of the reimbursement provisions of the instant

agreement , the outstanding character qualifications issue specified

against Berwick would have to be resolved. See John A. Egle, FCC

63-953, 1 R.R. 2d 344, released October 17 , 1963.

3. The Board is unable to make a determination that withdrawal

of the Berwick application would not unduly impede the objectives of

section 307 ( b ) of the communications act . The record reveals that both

applicants propose first local FM facilities for communities of substan

tially similar size, in which one other broadcast facility is presently

operating. PAL's service area hasa minimum of three and a maximum

of six existing FM services available; Berwick's service area has a

minimum of four and amaximum of seven existing FM services avail

able . However, as noted by the Bureau, Berwick is not located within

any urbanized area, while PAL's station location, Pittston , is within

the Wilkes- Barre urbanized area . It may, therefore, be that Berwick

is significantly more important to the communities within its pro

posed service area than is Pittston. The importance of communities to

their surrounding areas has been held to be of substantial and decisive

importance.? Absent a showing by petitioners with regard to this
question , the Board is unable to find that the withdrawal of the Ber

wick application would not unduly impede the objectives of section

3 Also under Board consideration are comments, filed Oct. 16 , 1968, by the Broadcast

Bureau, and reply , filed Nov. 8, 1968, by Berwick and PAL.

* Petitionersoriginally requested approval of reimbursable expenses of $ 8,981.92 ; the

instant petition excludes a request for reimbursement of a $ 1,000 expense for the cost

of land acquisition which the Bureau hadpreviously challenged. Although the Bureau

now contends that the instant agreement fails to reflect such a change inthe reimburse

ment requested, the agreement provides for reimbursement of all expenses "legitimately

and prudently incurred by [Berwick ) in preparing, filing and advocating the grant of its

application ,"and it is apparent that the petitioners now concur in the Bureau's contention

that the subject expense, previously claimed , was unjustified .

5 The pertinent affidavits were filed with the first jointpetition and the reply to the
Bureau's comments thereto.

. Substantial questions have been raised as to Berwick's eligibility for reimbursement

in light of the proceedings in Securitiesand Exchange Commission v. Fifth Avenue Coach

Lines, Inc., Victor Muscat, Edward Krock, Thomas A. Bolan and Roy M. Cohn , 67 Cir.

4182 ( S.D.N.Y. 1968 ), and in light of recent press reports concerning the indictment of

Roy Cohn, one of Berwick's principals. Favorable resolution of this question would also

berequired prior topermitting reimbursement.

7 See Radio Haddonfield , Inc., 37 FCC 168, 3 R.R. 20 25 ( 1964 ) ; Pioneer States Broad

casters, Ino ., 34 FCC 625, 25 R.R. 221 (1963 ).
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307 (b ) of the communications act. Pursuant to rule 1.525 ( b ), pub

lication will , therefore, be required . In the event thatno application is

filed pursuant to publication and Berwick's applicationis dismissed ,

the suburban community issue previously specified will be deleted .

4. Accordingly, It is ordered , That action on thejoint petition under

section 1.525 of the Rules, filed by Berwick Broadcasting Corp. and

P.A.L. Broadcasters, Inc.,on September 26, 1968 , Is held in abeyance ;

that further opportunity be afforded for other persons to apply for the

facilities specified in the application of Berwick Broadcasting Corp.;

and that Berwick Broadcasting Corp. will, therefore, comply with

the provisions of section 1.525 (b) ( 2 ) of the Commission's rules.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.
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FCC 68-1179

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

Docket No. 18406

RM - 1267

In the Matter of

AMENDMENT OF PART 91 OF THE COMMISSION'S

RULES TO REQUIRE FREQUENCY COORDINA

TION IN THE BUSINESS Radio SERVICE

PETITION OF CENTRAL STATION ELECTRICAL

PROTECTION ASSOCIATION , AND CONTROLLED

COMPANIES, AMERICAN DISTRICT TELEGRAPH

COMPANY AND BAKER INDUSTRIES, INC., To

AMEND PART 91 OF THE COMMISSION'S RULES

To ESTABLISH AN INDUSTRIAL PROTECTION

RADIO SERVICE AND TO REQUIRE COORDINA

TION OF FREQUENCIES ALLOCATED TO THE

CENTRAL STATION PROTECTION INDUSTRY

PETITION OF NATIONAL ASSOCIATION OF BUSI

NESS AND EDUCATIONAL RADIO, Inc. (NA

BER) TO AMEND SECTION 91.8 OF THE COM

MISSION'S RULES To REQUIRE FREQUENCY

COORDINATION FOR APPLICATIONS REQUEST

ING ASSIGNMENT OF FREQUENCIES IN THE

450-470 MHZ BAND ALLOCATED FOR USE IN

THE BUSINESS Radio SERVICE

RM - 1302

MEMORANDUM OPINION AND ORDER AND NOTICE OF PROPOSED

RULEMAKING

(Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSENT ; COMMIS

SIONER JOHNSON CONCURRING IN THE RESULT.

1. The Commission has before it for consideration the petition for

rulemaking ( RM-1267) filed on March 7, 1968 , by the Central Station

Electrical Protection Association, and the controlled companies,

American District Telegraph Co. and Baker Industries, Inc. ( referred

to collectively herein as "CSEPA ” ); the petition for rulemaking

(RM -1302) filed on May 3, 1968 , by the National Association of

Business and Educational Radio, Inc. (NABER ); comments in oppo

sition to NABER's proposals, filed on June 20, 1968, by Maximum

Service Telecasters, Inc. (MST) ; ? and NABER's reply to MST's

comments, filed July 5, 1968.2

1 MST's opposition was filed one day beyond the time period allowed for such pleadings,

see section 1.405of the rules. Since its opposition was not unduly late and there is no
apparent prejudice to NABER orany otherparty, we are waiving the requirements of
section 1.405 of the rules and will consider the STpleading .

NABER's reply is supported ingeneral by arguments advanced by it in its rulemaking

petition . These mattters, and thoseadvanced by NABER and by MST in opposition, are

disposed ofconsistent withour opinionandthe actionstakenherein .

15 F.C.C. 2a



628 Federal Communications Commission Reports

2. CSEPA asks the Commission, through rulemaking, to establish

a separate service for the central station protection industry and re

allocate to it the five frequency pairsmade available for its use in the

proceedings in docket No. 13847 (Frequency Allocations — 450-470

Mc/s Band, 11 FCC 2d 648, 653 ( 1968 )ī or, alternatively, to amend

section 91.8 ( a ) ( 1 ) ( vii) of the rules and require frequency coordination

for applicationsfor protection industry frequencies . (See appendix,

attached . ) ' Pending consideration of these proposals, CSEPA asks the

Commission to issue a public notice requiringfrequency coordination

for these applications.

3. Along similar, but much broader lines, NABER proposes amend

ment of section 91.8 (a) ( 1) (vii) of the rules to require frequency

coordination uniformly for all applications in thebusiness radio service

proposing use of frequenciesin the 450-470MHzband. (See appendix,

attached .) See Frequency Allocations - 450-470 Mc/s Band, supra, at

page 657. In this connection, it asks the Commission to recognize

NABER as frequency coordinator for this purpose, except as to appli

cations for frequencies for central station protection industry andair

terminal use. Coordination as to the latter frequencies would be carried

out, under its proposal, by the Central Station Industry Frequency

Advisory Committee and by Aeronautical Radio ,Inc., respectively.

Pending consideration of these proposals, like CSEPA, it asks the

Commission to issue a notice " encouraging frequency coordination

by all applicants in the business radio service for useof frequencies

in this band.

4. CSEPA's request that we institute rulemaking proceedings to

consider the establishment of a separate service for thecentral station

protection industry will be denied. Without detailing the arguments

it has advanced in support of this proposal, we observe that the same

request was considered and was denied in docket No. 13847 andagain

in docket No. 17891. Frequency Allocations— 450–470 Mc/8 Band,

supra, at paragraphs 13-15, 35, 40-41; and In re amendment of part

91 ofthe Commission's Rules, Report and Order (FCC 68–657 ) , docket

No. 17891, adopted June 24, 1968, released June 25, 1968, 13 FCC 2d

713 ( 1968 ). In these circumstances, we believe no further consideration

of this matter is warranted.

5. We will also deny CSEPA's and NABER's requests that interim

measures be adopted to make mandatory or encourage frequency co
ordination for the protection industry and for the business radio sery

ice . Such action, in our view, would require a tentative determination

that the amendments proposed would serve the public interest without

the benefit of any comments thatmay be filed in this proceeding. Fur

ther, there does not seem to be sufficient urgency to justify such action

in as much as some type of voluntary coordination is being conducted

* The frequencies for the central station industrial protection industry were made avail

able in the business radio service ( subpart L of pt. 91) ,where, except in a few special

cases, frequency coordination is not nowrequired. See sec. 91.8 ( a ) ( 1 ) (vil) of the rules

Adoption of CSEPA's proposal to establish a separate radio service for the protection

industry would bring into force the provisions of sec. 91.8 ( a ) of the rules, whichrequire

frequency coordination of applications in other industrial radio services (pt. 91) . Thus,

if its suggestion for establishment of this separate service were adopted, frequency coordi.

nation for applications forindustrial protection frequencies would becomemandatory

withoutany furtherrule amendment.
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at the local level , and both NABER and CSEPA can encourage fur

ther coordination among their members.

6. In support of its proposal for frequency coordination in the

business radio service, NABER argues that prior coordination of

authorizations in this service would foster improved utilization of the

allocated frequencies; result in better engineered radio systems; reduce

interference in manycases ; and, in general, promote the more efficient
use of mobile radiocommunications facilities authorized in the busi

ness radio service.

7. More specifically, NABER points out that the allocation of new

frequencies in the 450-470 MHz band to the business radio service un

encumbered by debilitating congestion affordsa good opportunity for

inaugurating coordinationin this service. Further, NABERstates, the

Commission's decisions in the Second Report and Order (FCC 68–128 )

in docket No. 13847, relating to 5 MHzspacing and reallocation of fre

quencies, the compliance date for which is January 1, 1970, present

difficult transitional problems, and urges that coordination, instituted

at an early date would facilitate amore orderly readjustment in assign

ments and would minimize confusion and any attendant interference

difficulties.

8. If recognized as a frequency advisory committee, as it asks,

NABER plans to coordinate business applications for frequencies in

the 450-470 MHz band, except for applicants for air terminal and cen

tral station protection industry assignments. Under its proposal, as

mentioned, applications for those frequencies would be coordinated

by committeeswithin those industries.

9. As to the other business services, NABER plans to process co

ordination requests at its Washington headquarters and issue fre

quency recommendations from there, although localarea coordinating
committees will be advised of all requests and will be asked to sub

mit recommendations. For this service, NABER will assess a fee, but it
has not determined the amount it will charge.

10. MST, while it agreed that effective coordination of radio fre

quencies is a desirable goal,doubted whether meaningful and effective

coordination is possible in the business radio service. Further, it op

posed recognition of NABER as a coordinator. It argued that NABER

is not representative of the licensees in the business radio service in

that its members account for a small percentage of the total number

of business licensees and could not have intimate knowledge of their

communications requirements, since, in MST's words, this service is

a " hodgepodge of disparate users engaged in activities that have no

relation to one another.” MST argues further that the NABER peti

tion " raises a serious question as to the appropriateness of having fre

quency coordination functions performed by a private organization

that serves purposes other than frequency coordination and has goals

other than the more efficient use of existing *** frequencies.”
11. The matter of coordination of business frequencies was con

sidered when the service was established in 1958. The Commission,

however, concluded that coordinationwould be impractical because of

the anticipated heavy sharing of the frequencies allocated to the serv

ice by a large and nonhomogeneous group of potential users. See
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First Report and Order in docket 11991 , FCC 58-602, page 30. There

are now well over 100,000 business licenses outstanding and applica

tions for new and modified facilities continue to flow at a rate of over

2,000 per month . Under these circumstances, we wish comments as

to whether coordination is indeed practical and as to whetherit could

make significant improvement in the efficiency in the use of business

frequencies and in the quality of communication systems authorized in

that service. Further, we note that coordination is not completely

lacking. Applicants, with the aid oftheir equipment suppliers, perform

some sort of coordination locally in thatthey attempt to select fre

quencies so as to minimize interference to and from existing systems.

12. On the other hand, we recognize, as NABER points out, that

new frequencies have been made available to the business radio service

in the 450-470 MHz band, and coordination could result in their more

orderly assignment; and that more complicated operational standards

for their usehave been imposed, and formalized coordination may aid

existing licensees andnew applicants in implementing these new stand

ards and frequency changes during the prescribed transitional period.

Finally, the Commission has always encouraged efforts on the part of

its licensees to improve the usefulness of the frequency spectrum

allocated .

13. In view of these considerations, we believe, the issue raised by

NABER's petition is whether coordination, such as proposed by

NABER, would offer sufficient advantages in terms of more efficient

use of business frequencies in the 450-470 Mc/s band and improved

quality of communications to warrant the added effort, expense, and

delays in preparing and processing applications for both the appli

cants and for the Commission . In addressing themselves to this ques

tion, interested persons are asked to discuss and to give information

and views on the following matters : ( 1) the type of information that

will and should be required of applicants; ( 2 ) the type of records that

will and should be kept by the coordinator ; ( 3 ) theapproximate num

ber and the qualifications of personnel required to process these re

quests; ( 4 ) how coordination should and will be performed ( i.e., the

criteria for a favorable — or unfavorable - recommendation, the pro

cedures that will be followed in arriving at " optimum " frequencies,

and the disposition that is to be made of controversial requests ) ; ( 5 )

whether each coordination request will be examined on an engineering

basis, taking into account such things as the technical parameters of

the proposed system and existing systems with a view to fitting each

new system into the existing technical environment; (6 ) the processing

time for each coordinating request ; ( 7 ) the approximate cost to the

applicants for each coordination request ; and ( 8 ) other such
considerations.

14. In addition , interested persons should discuss, in some detail,

the expected benefit of coordination in terms of the more efficient use

of business frequencies and in terms of improved quality of communi

* These applications, of course, are for frequencies in all of the bands available in the

business radio service and NABERproposes coordinationonlyin the 450-470 Mc/sband.

Buta substantial numberof these applications are for 450-410 MC/ s frequencies and it is

expected that the bulk of future applicationswill be inthat band where new frequencies
have recently been made available .
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cation systems particularly in view of the fact that frequencies in

the business radio service are to be shared on an intensive basis, with

many licensees being expected to use a given channel in a given a rea .

15. From the foregoing discussion, it is clear that, it would not be

appropriate now to pass on NABER's request that it be recognized as

a frequency coordinator for the business radio service. It would be pre

mature to do so , when we have not determined whether to adoptthe

requirement for thisservice. Also, this course of action has the added

advantage of affording interested parties, such as MST, an oppor

tunityto comment on the points raised as to the qualifications of

NABER to perform in this role and to suggest alternative procedures.

Accordingly , wealso ask that the comments address themselves to this

aspect ofNABER’s proposal.

16. Frequency coordination for the central protection and air

terminal frequencies stands on a different footing. The potential

licensees for the frequencies allocated for these purposes are, in each

instance, a relatively small and homogeneous group. Moreover, the

channels made available to the central station protection and airline

industries, although included in the business radio service, were allo

cated on an exclusive basis in urbanized areas of 200,000 or more

population ; and, additionally, in the case of the protection industry,

two of the five frequency pairs were made available exclusively na

tionwide. Further, it is expected that relatively few air terminal and

central protection licensees will share these frequencies in a particular

area . These characteristics are similar to thosepresent in the services

where coordination procedures have been established .

17. These features persuade us that frequency coordination for the

air terminal and central protection industries will be feasible and

could lead to more efficientand effective management of the available

spectrum space.Therefore, we are proposing to amend the rules as

suggested by CSEPA, but modified to include like frequency coordina

tion requirements for the air terminal frequencies. ( See appendix,

attached .)

18. Accordingly, It is ordered , That, to the extent indicated in the

foregoing opinion, the petitions for rulemaking filed herein on
March 7, 1968, by the Central Station Electrical Protection Associa

tion, and controlled companies, American District Telegraph Co.,

and Baker Industries, Inc., and on May 3, 1968, by the National Asso

ciation of Business and Educational Radio, Inc. , Are granted, and in

all other respects, Denied .

19. Notice is hereby given of proposed rulemaking to amend sec

tion 91.8 (a ) ( 1 ) ( vii ) as set out in theattached appendix.

20. The proposed amendment to the rules is issued pursuant to

authority contained in sections 4 ( i ) and 303 ( r ) of the Communica

tions Act of 1934 , as amended .

21. Pursuant to the procedures set out in section 1.415 of the Com

mission's rules, interested persons may file comments on or before

February 7, 1969, and reply comments on or before February 24 , 1969.

All relevant and timely comments and reply comments will be con

sidered by the Commission before final action is taken in this pro

ceeding. In reaching its decision in this proceeding, the Commission
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may also take into account other relevant information before it , in

addition to the specific comments invited by this notice.

22. In accordance with the provisions of section 1.419 of the Com

mission's rules, an original and 14 copies of all statements, briefs, or

comments filed shall be furnished the Commission .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

APPENDIX

Proposal of Central Station Electrical Protection Association, the controlled

companies, American District Telegraph Co., and the Baker Industries, Inc.,

as modified , is as follows :

“ It is proposed to amend present section 91.8 ( a ) ( 1 ) ( vii ) of the Commission's

rules by deleting present subsection ( vii ) and substituting new subsection ( vii )

to read as follows :

“ ( vii ) Any application in the business raido service , where the frequency

involved and both immediately adjacent frequencies are available for

assignment in that service, except for the frequencies allocated for the

exclusive use by persons rendering a central station commercial protection

service or by persons engaged in furnishing commercial air transportation

service at air terminals, in accordance with the provisions of section

91.554 ( b ) of this chapter . "

Proposal of the National Association of Business and Educational Radio, Inc.,

is as follows :

" It is proposed to amend present section 91.8 ( a ) ( 1 ) ( vii ) of the Commission's

rules by deleting present subsection ( vii ) and substituting new subsection ( vii )

to read as follows:

“ ( vii) Any application in the business radio service requesting a fre

quency below 450 Mc/s where the frequency involved and both immediately
adjacent frequencies are available for assignment in that service."
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FCC 68R - 387

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Petitions by :

CLEAR VISION TV Co.OF BESSEMER, BESSEMER, Docket No. 18064

BRIGHTON AND BROWNVILLE, ALA.
File No. CATV

100-47

TELVUE CABLE ALABAMA, INC. , UNINCORPO- Docket No. 18065

RATED AREA OF JEFFERSON COUNTY, SOUTH File No. CATV

OF BIRMINGHAM, ALA. 100-238

JEFFERSON CABLEVISION Corp. HOMEWOOD AND Docket No. 18066

IRONDALE , ALA. File No. CATV

For Authority Pursuant to Section 100-242

74.1107 of the Rules To Operate CATV

Systems in the Birmingham , Ala ., Tele

vision Market

MEMORANDUM OPINION AND ORDER

(Adopted September 17, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER NELSON CONCURRING IN THE

CERTIFICATION TO THE COMMISSION.

1. This proceeding involves the above-captioned petitions which

seek authority pursuant to section 74.1107 of the Commission's rules

permitting the importation of distant television signals into various

communities in the Birmingham , Ala., television market, currently

ranked as the Nation's 40th largest television market. By Memorandum

Opinion and Order, FCC 68-258, 12 R.R. 2d 662, the Commission

waived the provisions of section 74.1107 of the rules in order to permit

the cable systems to carry the UHF television station located in Tus

caloosa, Ala.; denied similar requests with regard to the importation

of other distant signals; and ordered a consolidated hearing on issues

which include the following :

( 1 ) To determine the present and proposed penetration and extent of

CATV service in the Birmingham market.

( 2 ) To determine the effects of current and proposed CATV service in the

Birmingham market upon existing, proposed , and potential television broad

cast stations in the market.

On May 1 , 1968, Clear Vision TV Co. of Bessemer ( Clear Vision ) filed

a motion to clarify with the examiner , requesting clarificationof the

scope of proof imposed on the cable systems under the issues indicated

above. Specifically, Clear Vision requested that the issues be clarified
so as to delineate the geographic boundaries of the Birmingham mar

ket. ” By Memorandum Opinion and Order, FCC 68M – 868, 13 R.R.

2d 338, the examiner denied the motion to clarify, indicating that the

geographic limits of the Birmingham market would be determined
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through the evidence adduced at hearing. Presently before the Review

Board is an appeal from the examiner's adverse ruling, filed June 14,

1968, by Clear Vision.1

2. With respect to appeals from examiner's rulings, the Review

Board has governed itselfby the policy stated in the note to rule 1.301 :

"Unless the ruling complained of is fundamental and affects the con

duct of the entire case ,appeals should be deferred and raised as excep

tions.” See, e.g., James S. Rivers, Inc. (WJAZ ),FCC63R -436, 1 R.R.

2d 199;National Broadcasting Co., Inc., FCC 63R -256, 25 R.R. 457.

In the Board's view , however,the ruling challengedherein is ofa fun

damental nature and significantly affects petitioner's burden of proof

under the existing issues. For these reasons the merits of the instant

pleading will be considered .

3. Insupport of its appeal, Clear Vision argues that in a study of a

CATV proposal within a top 100 market, the area of concern should

be limited to CATV systemsand television stations located within the

composite grade A contour ofthe market. While petitioner recognizes

the lack of meaningful precedent” in this area, itnonetheless contends

that it is within the pertinent market's grade A contour that UHF

stations can be expected to develop, and that thereforeonly evidence

relating to this portion of the market should be considered relevant

under the designated issues.? In opposition, Taft argues in support of

the examiner's ruling and contends that there is adifference between

the use of the word " market" in rule 74.1107 and in the designated

issues. Taft submits that rule 74.1107 reflects a rebuttable presump

tion that new UHF stations "must at least be able to rely upon an

ability to provide service within the largest grade A contour for the

market" ; however, Taft argues, once a hearing is ordered and issues

are specified, CATV impact on UHF stations can only be determined

by full consideration of the total audience available to these stations.

The Broadcast Bureau contends that the term " market,” as used in the

designated issues, is essentially an economic concept. The Bureau argues

that " the economic base of market stations [and presumably the area

in which developing UHF stations will seek support ] has not been

demonstrated to be limited to its composite grade A contour." - Con

trary to petitioner's view, the Bureau submits that the ARB area of

1 The other pleadings before the Board are : (a) opposition , filed June 26, 1968, by Taft

Broadcasting Co. ( Taft), licensee of television station WBRC - TV, Birmingham , Ala ., and

a party to this proceeding ; (b ) comments, filed June 26 , 1968, by the Broadcast Bureau :
and ( c ) reply, Aled July 9, 1968, by Clear Vision .

2 Petitioner also submits that despite the fact that Tuscaloosa, Ala ., is located partially

within the grade A contour of one Birmingham station, evidence relating to CATV impact

inthis area should not be required inasmuch as Tuscaloosa is a distinct market (ARB

222d market ) , 40 miles from Bessemer, which has an operating, network -afiliated UHF

television station and an assigned UHF channel which will probably also secure a network
affiliation .

8 Rule 74.1107 reads in pertinent part :

"NOCATV system operating in acommunity within the predicted grade A contour of

a television broadcast station in the 100 largest television markets shall extend the signal

of a television broadcast station beyond the grade B contour of that station ,except upon

a showingapprovedby theCommission that such extension wouldbeconsistent with the

public interest, and specifically the establishment and healthy maintenance of television
broadcast service in the area .

* The bureau also notes that, although petitioner seeks to have Tuscaloosa separated

from a consideration of the Birminghammarket , Clear Vision was permitted to carry the

Tuscaloosa station"since underthe rules, It must be considered a market station."
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dominant influence (ADI) 5 represents the effective economic

Birmingham television market.

4. Asnoted by petitioner, the Commission has not, as yet, hadan

opportunity to definitively specify the intended scope of the CATV

market impact issues. In the Board's view,this matter involves novel

and important issues oflaw and policy which warrant consideration by

the Commission ; therefore, the pleadings presently before the Board
will be certified to the Commission for its determination . The Board

has carefully reviewed the various methods of market analysis ad

vanced in the instant pleadings. However, because of the varying views

among the Board members, as to the intent to which either the com

posite gradeA contour or the ARBarea of dominant influence (ADI )

should be utilized , the matter will be certified to the Commission. As

an aid to theCommission, the results of this review are presented below .

5. In the Second Report and Order (on CATV regulation ), 2FCC

2d 725, 6 R.R. 2d 1711 ( 1966 ), reconsideration denied 6 FCĆ 2d 309,

8 R.R. 2d 1677 ( 1967 ) , the Commission studied the recent trends in

CATV and UHF development and noted that both services “ are enter

ing the larger markets, mostoften inan effort to bring programing

that is not now available in those markets." While no final conclusion

wasdrawn as to the effect of CATV development on UHF broadcast

ing in the major market, the Commission did indicate that:

there is a substantial problem of great significance to the public in

terest, which must be thoroughly explored . A critical consideration would

appear to be the question of CATV's growth in the major market, since ( i )

if that growth is of a high order, its impact on UHF development may be

most serious; and ( ii ) based on present considerations, the latter consequence

will not serve “the public interest in the larger and more effective use of

radio." In view of these conclusions, we think that our course of action is

clear. We must thoroughly examine the question of CATV entry into the

major markets, and authorize such entry only upon a hearing record giving

reasonable assurance that the consequences of such entry will not thwart

the achievement of the congressional goals.

Thus, rule 74.1107 requires an evidentiary hearing in instances where a

cable system , located within the grade A contour of a major market,
proposesto import "distant" signals. In the Second Reportand Order,

supra, ( footnote 63 ) , the Commission indicated the reasons for specify
ing the gradeA contour in the rule :

we think that this is an appropriate criterion since [ the grade A

contour ] encompasses the essential area upon which new UHF broadcast

operations in the market would be based, without including the much larger

areas falling within the grade B contours, as has been urged by some in this

proceeding. Because our effort is to carve out such an essential area upon

which new UHF development would be vitally based, we have employed the

predicted grade A contour; use of the predicted contour should also have the

advantage of definiteness and easier administration .

In the reconsideration of the Second Report and Order, supra, the

Commission stated that the use of this contour "coupled with the

procedures for waiver, insures that all proposed distant signal CATV

& The ADI consists of counties assigned by ARB exclusively to a particular market on

the basis of the highest total share of viewing hours in the county to all stations of a
market.
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operations in the area of apparent reasonable concern are brought be
fore us for consideration . * * * "

6. Once a distant signal hearing is ordered, and the market impact

issues are specified, a question arises as to the extent and scope of the

major market inquiry . In its simplest terms, the question posed is

“what is the majormarket ?” Various definitions have been advanced:

( a ) the American Research Bureau (ARB ) total survey area ; ( b ) the

ÀRB area of dominant influence; and( c) the composite grade A

contour of the major market stations. The ARB total survey area

usually includes television families whichrepresent 98 percent of the

net weekly circulation of any market station . The ARB area of domi

nant influence is a relatively new method of measurement which as

signs counties to a particular market on the basis of highest total share

of viewing in the county of market stations. The composite grade A

contour represents the predicted grade A contours of all central-city

stations. With respect to the Birmingham , Ala . , television market

it may be noted that there are eleven cities, excluding Birmingham ,

withinthe ARB total survey area to which television channels have

been allocated; nine of these cities have operating stations. Of the nine,

six are exclusively UHF (including one with a pending application );

seven of the nine cities are beyond the composite gradeB contour; and

the same seven are also beyond the ADI. Between the outer limits of

the grade A and the grade B contours there is one city (Anniston ) for

which an applicant has received a construction permit; additional allo

cations have been made to two cities (Gadsden and Munford ) . There is

alsoan operating station in Tuscaloosa, located within the composite

grade A contour. The last four cities mentionedare also located within

the Birmingham ADI. In regard to cities in the ARB Total Survey

Area with existing CATV operating systems ( a total of 32 ) , 21 are

beyond the composite grade B contour, and 19 outside the ADI area ;

nine such systems ( 27 percent) are between the composite grade A and

B contours,and two ( 6 percent) are within the composite grade A

contour, and 14 (42.4 percent) are within the ADI.

7. Appendix I to this opinion shows that theBirmingham total sur

vey area extends to a maximum distance of 140 miles fromthe city of

Birmingham . Because of the substantial distances to which this area

extends ( this area includes much of northern Alabama and portions of

Mississippi and Tennessee ), and in light of the limited circulation that

the central city stations have in this area, the Board is of the view that

evaluation of the total survey area would not be helpful in developing

meaningful data concerning the designated impact issues.

8. In supportof the use of the composite gradeA contour, it could be

argued that various portions of the area of dominant influence might

also be considered too remote to be meaningfully relevant . Thus, while

the ADI extends 110 miles from the city of Birmingham , the grade B

contours of Birmingham UHF stationsdo not extend beyond approxi

mately 48 miles from the city . As noted in appendix III, there is very

* Net weekly circulation is the estimated number of different television households

viewing a particular station at least once perweek, Monday through Sunday, 6 a.m , to

2 a.m., e.s.t. The 100 major market rankings are determined on the basis of 'net weekly

circulation .
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little CATV penetration in the immediate area of Birmingham

(within the composite grade A contour there are CATV systems in

Tuscaloosa and Talladega ) ; whereas beyond the grade A contour

(beyond a distance of approximately 50 miles ( see app. I ) ), there is

substantial penetration - a total of 31 lying outside the grade A con

tour. To require a petitioning CATV system to make a showing be

yond the composite grade A contour of the existing Birmingham

stations may produce a record containing much data which bears little

relationship to the critical question of impact. Thus, in T - V Trans

mission , Inc., FCC 67–1000, 11 R.R.2d 123, the Commission seemingly

indicated that the composite grade A contour is the outer limits of the

area with which the Commission is concerned. In that case the Com

mission dealt specifically with the essential area within which new

UHF operations would be based and where the provisions of rule

74.1107 would apply. Furthermore, the Commission requires peti

tioners seeking waiver of hearing requirements of rule 74.1107 to

" develop the available facts concerningthe cumulative effect of opera

tion of the subject) system together with all other systems ( in

operation or proposed) similarly situated in the pertinent predicted

grade A area .***"CentralNewYork Cable TV, Inc., 11 FCC 2d 150,

11 R.R. 2d 1065 ( 1967) . If immediate importation of distant signals is

permissible through a waiver of the rules, based on a grade A contour

showing, it might be inconsistent to impose a more severe burdenon

the CATV at the commencement of a hearing seeking similar

authority. It is also important to note that, under our present rules , a

CATV system operating outside the grade A contours of stations in

top - 100 television markets is not prohibitedfrom importing distant

signals. Vumore Video Corp. of Colorado, Inc., 12 FCC 2d 955, 13

R.R. 2d 569 ( 1968 ) .

9. It may be argued that the above -cited references made to the

grade A contour merely reflect the Commission's selection of this con

tour as the usual line of demarcation in determining whether a hearing

? In paragraph 3, theCommission said :

" Bi-States fails to distinguish between two separate concepts- (a ) market rank and

( b ) essential area of new UHF operations, and the fact that we have adopted a different
standard to measure each ,for differentpurposes.

" ( a ) In the Second Report and Order : we determined that CATV entry into major

markets poses public interest questions appropriate for consideration in evidentiary

bearings . The top -100 markets , based on total net weekly circulation , were selected

because it is in these markets that UHF stations * are most likely to develop

. * and because the top 100 markets include roughly 90% of the nation's

television homes.Para. 144 , Second Report and Order ,ibid.; para. 27, Reconsideration

of the Second Report and Order,FCC 67-37, 6 R.R. 20 309 ( 1967 ) .

" (0 )Itwas then determinedthat the predicted Grade A service area was the
' essential area upon which new UHF development in the market would be based . . **

N. 63, Second Report and Order, supra. ( Emphasis added .) The scope of the distant
signal hearing policy is thus limited to the predicted Grade A servicearea within each

of the top- 100 markets ; it was not intended to include the entire market.

Thus, while the rank of an individual ARB market may include circulation from the

Grade Bservice area of satellites as well as parent stations, such circulation figuresestab

lished ARB rankonly. The areas from which the circulation figures are drawn do not
establish and are not co-extensive with the essential area ' in which new UHF operations
would be based and where the hearing provisions of $ 74.1107 apply .

中

* 3 The suggestion that the scope of $ 74.1107 be enlarged to include the areas within

the Grade B contours ( the end result of petitioner's theory ) was specifically rejected

upon reconsideration of the Second Report and Order."

( Footnote 2 omitted .)

* SeealsotheCommission's consideration of theoriginal waiver petitions in General
Electric Cablevision Corp., 7 FCC 2d 592, 9 R.R. 2d 1325 (1967 ) .

15 F.C.C. 2d
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will be required under rule 74.1107 . The grade A contour, however,

does not necessarily encompass the exclusive area within which public

interest questions may arise. Thus, once distant signal importation is

proposedwithin the grade A contour, and the rule becomes operative,

a full evidentiary hearing is generally required to determine whether

the proposal is consistentwith "the establishment and healthy main

tenance of television broadcast service in the area . ” [Emphasisadded .)

See pertinent text of rule 74.1107, footnote 3. It is also significant to

notethat neither this portion of the rule nor the designated " market

impact” issues specify the grade A contour as the sole area of inquiry.

As previously noted , the Commission has concluded that both CATV

and UHF facilities are entering the major markets in an effort to

provide essentiallynonnetwork programing. See Second Report and

Order, supra, pp. 1772–1774. In order to evaluate the present and pro

jected economic base for independent service in the major market, it

thus becomes essential to determine the extent of the available non

network audience ; neither such an audience nor the economic base of

a market is necessarily located exclusively within the gradeA contour
of that market. Rather, the effective economic base of a major market

may be more precisely reflected in the ARB area of dominant influence,

for it is in these counties thata majority of the viewers watch the

central-city stations, and it is from these counties that existing, pro

posed, and potentially more powerful UHF stations will seek viewer

and economic support. By adopting the ADI as its market standard ,

the Commission would evidence its concern for the protection of UHF

development, not only within the central cities of the major markets,

but also in the area which presently provides support for existing

market stations. 10

10. The ultimate policy question thus becomes— “ What is the extent

of the area within which the Commission is prepared to afford some

form of protection toUHF broadcasting fromCATV development ?"

While resolution of this question may be found in one of the alterna

tives discussed herein, it may be that the Commission will seek still

another approach to the problem presented. In any event, as noted
above, the Board has considered the arguments advanced by the parties

in an effort to aid the Commission in its deliberations.

11. Accordingly , It is ordered, That the above -cited pleadings Are

hereby certified to the Commission for its determination.

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary.

•It should be noted that, accordingto ARB , Tuscaloosa falls within the Birmingham
ADI and station WCFT - TV , located in Tuscaloosa, is not dominant even in its home

county.

10 Nor, as mightbe inferred from the facts of the instant case, would the selection of this

market definition necessarilyimposeupon petitioning CATV'sa more difficult standard of

proof or even amore extensive geographic areawithin which such proofwould be required.
Quite aside from the fact that ADI's are not in all cases geographically larger than com

posite grade A's, it is important to note that there are a number of major marketswherein

grade , contours encompass significant areas, rural and urban, in addition to those which
areincluded in theADI or even the total survey area .
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APPENDIX I

BIRMINGHAM , ALABAMA MARKET ARB "TOTAL SURVEY AREA"

solid lines - State boundaries

shaded lines = ARB " Area of

Dominant Influence"

circle = composite Grade A contour
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APPENDIX III

CATV operations within the ARB Birmingham total survey market 1

City

City

popula

tion

Within

ADICounty Location as to Vs' contours

Approximate

miles from

Birmingham

ALABAMA

Alexander Tallapoosa .

Anniston . Calhoun

Athens Limestone

Decatur Morgan ..

Demopolis . Marengo

Fayette . Fayette.

Florence Lauderdale

Fort Payne De Kalb .

Gadsden . Etowah .

Guin Marion

Guntersville . Marshall

Hamilton . Marion

Hartselle. Morgan .

Huntsville Madison

Northport Tuscaloosa

( Tuscaloosa ).

Oxford (Anniston ) . Calhoun ..

Piedmont . .do .

Red Bay. Franklin

Russelville do.

Selma . Dallas .

Sheffield ( Florence ) ... Colbert.

Sulligent Lamar

Talladega . Talladega .

Tuscaloosa Tuscaloosa .

Tuscumbia Colbert .

Vernon Lamar .

Winfield .. Marion .

62

57

87

78

95

60

106

88

58

74

61

81

63

88

50

13, 140 No. Between grades A and B...

33 ,657 Yes . do..

9, 330 No.. Beyond grade B.

29, 217 No. Outside grade B.

7, 377 No. do ..

4, 227 Yes . Between grades A and B ..

31 , 649 No. Outside grade B.

7,029 No. Beyond grade B

58 , 088 Yes Between grades A and B ..

1 , 462 Yes Outside grade B ..

6, 592 Yes On edge of grade B ..

1,934 Yes Outside grade B.

5,000 No. Onedgeof grade B.

72 , 365 No. Outside grade B.

5 , 245 Yes . On the grade A contour .

3,603 Yes . Between grades A and B ...

4,794 Yes Outside grade B.

1,954 Yes do ..

6,628 Yes do ..

28 , 385 No. do ..

13, 491 No. do .

1 , 346 No. do .

17, 742 Yes . Inside grade A

63, 370 Yes . On edge of grade A (assumed

to be within )

8,994 No.. - . -- .- Outside grade B.

1 , 492 No. do.....

2,907 Yes ....... On edge ofgradeB (assumed

to be within )

55

70

99

85

79

98

82

40

52

103

77

66

MISSISSIPPI

Aberdeen ..

Amory :

Columbus

Starkville .

Westpoint

Monroe..

.do.

Lowndes .

Oktibbeha

Clay .

6, 450 No....

6, 474 No.

24, 771 No..

9,041 No..

8, 550 No.

Beyond grade B.

do ..

do..

do .

do..

100

100

97

115

105

1 Based upon the Television Factbook No. 38 (1968 ).
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FCC 68-1218

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In reApplication of

EDWARD C. ALLMON, TR / AS COASTAL FLORIDA

RADIO BROADCASTERS, TITUSVILLE, FLA.

Requests: 1460 kc, 5 kw, DA -Day

For Construction Permit

MEMORANDUM OPINION AND ORDER

(Adopted December 18, 1968 )

BY THE COMMISSION : COMMISSIONER Cox ABSENT.

1. The Commission has before it ( a ) the above -captioned applica

tion ; ( b ) a motion to dismiss,as supplemented, filed by WRMF, Inc.,

licensee of standard broadcast station WRMF, Titusville, Fla .; ( c )

a statement in support of the WRMF motion filed on behalf of Daytona

Broadcasting, Inc., licensee of station WMFJ, Daytona Beach ,Fla.;

and ( d ) responsive pleadings.

2. The above - captioned proposal ofCoastal Florida Radio Broad

casters, tendered July 19, 1968, included engineering data showing that

prohibited overlap of contours would not be involved with any exist.

ing station on the basis ofground conductivity indicated by figure M - 3

ofthe Commission's rules.

3. On September 24, 1968 , WRMF, Inc. (" petitioner" or "WRMF”

hereinafter ), filed a motion to dismiss the subject application supported

by field intensity measurement data, taken along radials from WRMF

and WMFJ, indicating that mutual overlap of 0.5 mv/m contours
would occur between the applicant's proposal and WMFJ in contra

vention of the provisions ofsection 73.37 oftheCommission's rules.
4. In opposition to the motion , the applicant claims that the meas

urements are inadequate and that thus reliance on M - 3 conductivities

is justified .Specifically, the applicant alleges that, in the area of over

lap where WRMFmeasured the signal strength ofWMFJ,the presence

of other cochannel signals casts doubt on the validity of the measure

ment data . Further, the applicant contends that measurements should

have been made on eight radials from WMFJ to determine whether

that station's radiation was distorted from nondirectional operation.

In addition , the applicant notes that no mention has been made of the
presence of any skywave interference, although measurements were

made 1 hour before sunset ; that upon examination of the maps some

of the measuring points appear to be inaccessible; that the measure

ments made on WRMF are not valid becausethey were made from a

site other than that proposed ; and that the field strength meter em

ployed may not have been calibrated properly.

15 F.C.C. 28
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5. In reply to theabove contentions, petitioner stated that the lowest

ratio of a computed interfering signal to theWMFJ signal was approx

imately 1 : 6.5, and that the computed interfering signals were gener

ally less than one-tenth of the field strength from WMFJ. According

to petitioner, the matter of other signals in the area was considered

before the fieldwork wascommenced andthe undesired signals present
had no significant effect upon the results obtained. Concerning the

allegation that measurements should have been taken on eight radials,

petitioner points out that, in determining the location of contours,

section 73.152 of the rules merely requires that the measurements be

sufficiently complete in the pertinent direction to determine the field

intensity at 1 mile. Further, petitioner states that the field intensity

meter used was compared with another calibrated meter on October 10,

1968, andit was established thatthe gain of the meter had not changed.

In regard to the question raised by the applicantconcerning inacces

sibility ofsome of the points measured, WRMF pointsout that numer

ous roads have been constructed through the Merritt Islandarea since

the latest available topographical map was prepared , and it was not

necessary to walk more than 500 feet in orderto reachany pointshown

on the point-location maps. Finally, concerningthe allegation that the

measurements made on WRMF did not establish conductivity and the

extent of theproposed 0.5 -mv / m contour, WRMF states that its site

is only 1.3 miles from the Coastal FloridaRadio Broadcasters site and,

therefore, even if test transmitter data had been obtained from the

actual site, it would show essentially the same conductivity as deter

mined from the measurements made onWRMF.

6. Having examined all of the field intensity measurement data

presented, we find that it is sufficient to establish thatthe applicant's

proposal for a new standard broadcast station at Titusville, Fla ., would

involve prohibited overlap of contours with the existing operation of

WMFJ, in contravention of the provisions of section 73.37 of the Com

mission's rules. In this regard, we find further that, even if petitioner's

measurements taken from itsown site were totally ignored, the meas

u rements made to establish the extent of WFMJ's 0.5 -mym contour

together with the applicant's own M - 3 calculations used to establish

the location of the proposed 0.5 -mv / m contour lead inescapably to the

conclusion that prohibited overlap would occur.

7. Accordingly, It is ordered ,That the motionto dismiss filed by

WRMF, Inc., Is granted and the above -captioned application Is re

turned as unacceptable for filing.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

1 In this instance, the inverse distance field strength at 1 mile indicated by petitioner's
measurements essentially that authorized by the Commission for WMFJ.

15 F.C.C. 2d
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FCC 68-1225

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of
COMMUNICATIONS ENGINEERING, Inc.

For Construction Permits for Six New Docket No. 18410

Stations in the Domestic Public Point Files Nos . 7160

to - Point Microwave Radio Service To through 7164 -C1

Be Used for Communications Service P -66 2852- C1- P

Between Anchorage, Alaska, and Var- 67

ious Oil Drilling Platforms in Cook

Inlet Near Nikishka, Alaska .

MEMORANDUM OPINION AND ORDER

( Adopted December 18, 1968)

BY THE COMMISSION : COMMISSIONER Cox ABSENT,

1. The Commission has before it the captioned microwave applica

tions filed on May 24 , 1966 , and December 15, 1966, by Communications

Engineering, Inc. (CEI), and the following pleadings : ( a) informal

objections to the CEI proposal filed by Alaska Communications Sys

tem ( ACS ) ( letter of May 20, 1966 ), North State Telephone Co., Inc.

(letter of Aug. 24 , 1966 ), andthe Cityof Anchorage Telephone Utility

(letter ofOct. 10, 1966 ) ; - (b )a petition to deny the CEI applications

and a request for acceptance of late filing filed by ACS on March 8,

1968, andresponsive pleadings thereto ; and ( c ) a motion for summary

dismissal filed by ACS on August 26, 1968, and responsive pleadings

thereto. Further, associated with these applications are various requests

from ACS for the use of non -Government frequencies for the purpose

of permitting it to provide service to oil-drilling platforms in Cook

Inlet. These requests, which were filed with the Frequency Assignment

Subcommittee (FAS) of the Interdepartment Radio Advisory Com

mittee (IRAC)2 by the Departmentof the Air Force on behalf of

1 Aside from the original letters of opposition , which are very short, neither North State

TelephoneCo. or the City of Anchorage Telephone Utility have taken a further active

interest in this proceeding. In fact, thecity of Anchorage, in a letter dated Mar. 30, 1967,

indicatedthat it wouldnegotiatean interconnection agreement with CEI if itobtainedthe

appropriate authorizations.

2The IRAC is under the Director of Telecommunications Management (DTM) in the

executive branch. TheIRAC proper deals primarily with policy matters while the prin

ciple functionofthe FAS is to advise on applications for frequency assignments filed by

agencies of the FederalGovernment. TheDTMhas full authority to accept or reject

IŘAC/ FAS recommendations. The DTM frequency assignment activity for Federal agencies

accomplishes the same function as the FCC in assigning frequencies to all non -Government

radio stations . (Sec. 303(c ) of the Communications Act of 1934 , as amended , sets forth

the Commission's authority to assign frequencies while sec. 305 provides, inter alia, that

Federal Government stations are not subject to the provisions of sec. 303 (with one excep

tion ) and that frequency assignments forsuchstations shall bemade bythePresident.The

President's authority was, in turn, redelegated to the DTM pursuant to Executive Order

No.10995.)

15 F.C.C. 20



Communications Engineering, Inc. 645

ACS, were noted on the Commission's public notices . Subsequently,

CEI submitted to the Commission a petition to deny the ACS requests.

Action by the IRAC on this matter is being withheld pending the

receipt of the Commission's comments. Such comments must neces

sarily awaitthe disposition of the pending CEIapplications.

2. CEI is a common carrier operating mobile radio facilities in the

area of Anchorage, Alaska, pursuant to authorization by this Com

mission and the Alaska Public Service Commission (APSC) . ACS, an

agency of the U.S. Air Force, has for years operated numerous long

distance radio and wire communications facilities in Alaska, provid

ing a common -carrier -type service to the public as well as service to

Government users. Both CEI and ACS desire to provide communica

tions service via radio to a number of oil-drilling platforms in Cook

Inlet, some 60 miles southwest of Anchorage. CEI, as an intrastate

carrier, is subject to the jurisdiction of the APSC forfranchise author

ity and to the FCC for radio authority. However, ACS, as a govern

mental carrier operating under authority of Congress (48 U.S.C. 310) ,

is not subject to the jurisdiction of either APSC or the FCC .

3. ACS contends that it is the policy of the Air Force to oppose all

potential competitors in order to preserve its salability values and
that the Government's interest requires that all long-distance communi

cations services in Alaska be provided by ACS. Among other things,

ACS also alleges that CEI isnot authorized by the APSC to provide

the proposed service ; that CEI did not comply with various provisions

of part 85 of the Commission's rules; that the rates proposed by CEI

are excessive; and that certain existing Government communications

facilities would be duplicated. CEI, for its part, contends that non

Government common -carrier radio frequencies should not be assigned

for Government use and that it is contrary to the express general policy

of the Government to permit the purposeful entry of a governmental
agency into competition with private enterprise . Both ACS and CEI

recognize that their proposals are mutually exclusive.

4. Since the proposed service is intrastate in nature, a matter of
prime importance is the status of CEI's local authorization. Section

21.15( c ) (4 ) of the Commission's rules requires a microwave applicant

to submitproof of franchise or other local authorization where such is

required. When CEI filed the applications, it submitted letters dated

August 11 and November 15, 1965, from the executive director of the

APSC interpreting CEI's existing franchise certificate to permit the

rendition of the proposed point-to -point service. However, the APSC

subsequently superseded the interpretation of its executive director,

setting the question of CEI's authority for hearing in a consolidated

* The appendix contains a compilation of the ACS frequency assignment requests which

appeared on the Commission's Common Carrier Public Notices of Nov. 14, 1966, Dec. 20,

1966, Feb. 12, 1968, May 6, 1968, Aug. 19, 1968, and Aug. 26 , 1968.

* In accordancewithestablished frequency assignment coordination procedures, the FAS

referred the ACS requests to the main Committee (IRAC) for consideration in consultation

with the FCCliaison representative on that Committee. This was done because of the policy

issues involved, the predominant one being the question of whether the Cook Inlet service

should be provided by ACS or CEI, both proposing the use of non -Government frequencies.

5 Public Law 90-135, enacted on Nov. 14 , 1967, authorized the sale by the Government of

any element of ownership in ACS, including franchise rights. Preparations are currently

beingmade for the offer for sale of ACS facilities.

15 F.C.C. 2d
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proceeding with applications of North State Telephone Co., Inc.

(North State ), andGlacier State Telephone Co., Inc. (Glacier State),

for authorization to serve the Cook Inlet area. After hearing, the

APSC issued an order on August 16, 1968, which denied the North

State and Glacier State applications because the service would be

duplicative of the service being rendered to the area by CEI from its

Anchorage mobile base station but also found that CEİ's existing cer

tificate for mobile operations did not authorize point-to -point service.

5. Under normal circumstances, such a ruling by a State commis

sion would be cause for dismissal or return of the microwave applica

tions. However, the circumstances here are extraordinary. First of all,

it appears that the APSC was convinced that CEI should serve the

CookInlet area . The hearing officerfound that the public interest

would be served by the institution of service proposed by CEI and

recommended that CEI's present certificate be amended to permit such

service. The Commission itself affirmed the hearing officer on the

former point and said of the competing applications:

The Commission is of the opinion that to a large extent such service would

be duplicative of the MTS service (mobile telephone service ) which is being

provided by CEI from its Anchorage base station, * * * and it has not been

shown that the service provided by CEI is so inadequate or unsatisfactory

as to justify the issuance of a certificate to another utility to provide a

competing service.S

However, the Commission reversed the Hearing Officer on the latter

point, stating :

As the Commission understands the applicable laws, it would be in error

it granted a certificate to CEI to provide point- to - point microwave service

without CEI ever having submitted itself as an applicant for that service.

Accordingly, the Commission must reverse the Hearing Officer in his Finding

No. 6 without prejudice to the filing by CEI of such an application if it later

decides to do so ."

6. We are advised that CEI, on October 15, 1968, filed an appeal with

the Superior Court of the Third Judicial District in Alaska ( case No.

68–2727) contesting that portion of the APSC decision which denied it

(CEI) appropriate certification in thatproceeding.

7. The second specialcircumstance in this case involves the fact that

ACS is not a carrier subject to regulation by the APSC or this Com

mission. If we now return CEI's applicationspending its receipt of
State authorization, CEI would be eliminated from present consider

ation by this Commission,and we would have only the ACS requests

before us. If we were to indicate to IRAC our concurrence in theACS

requests, this would appear to preclude a subsequent grant of CEI's

admittedly mutually exclusiveapplications.

8. In summation , the APSC appearsto have foundthat the public

interest would be served by the institution of theCEI proposal and

has denied other carriers the right to serve the Cook Inlet area. Under

* North State and Glacier State are telephone companies providing exchange service in

several Alaska communities . They proposed to split Cook InletwithGlacier State providing
service to the eastern half and North State tothe western half. ACS, as an intervenor in the

proceeding, protested the CEI proposal on the grounds that it (ACS) should provide all
toll service .

AlaskaPublic Service Commission, docket No. U - 66-24 et al ., hearing officer's decision,
findings 6 and 7.

8 Id ., order issued Aug. 16 , 1968, p . 9 .

* Id ., p . 11 .

15 F.C.C. 2d



Communications Engineering, Inc. 647

these circumstances, notwithstanding the fact thatCEI does not now

have appropriate State authorization, it appears desirable to tempo
rarily waive the requirements of section 21.15 ( C ) ( 4 ) for the purpose

of considering itsapplications in connection with the ACS requests
for frequencies. We think that the public interest would be served by

designating the CEI applications for hearing and joining ACS as a

party, especially in view of the probable sale of ACS facilities to a

carrier subject to regulation by this Commission and the APSC.

Accordingly, we will designate the CEI applications for hearing to

determine the merits of its proposal as compared to that of ACS .Of

course, any subsequent grant to CEI arising out of this proceeding

will be appropriately conditioned to preclude construction by CEI

prior to receiving authorization from the APSC.

9. One other issue needing resolution at this time involvesthe ap

plicability of part 85 of the rules to CEI's applications.10 CEI has

obviouslynot complied with several provisions of such rules requiring

coordination with ACS.CEI contends that part 85 is not applicable

to part 21 applications while ACSargues the converse. Weagree with

CEI . Part 85 applies only to services to berendered through the use

of those frequencies specified therein . Applicants for microwave fa

cilities pursuant to part 21 arenot required to comply with part 85.

10. Except for the matters placed in issue herein, CEI appears to

be legally, technically, financially, and otherwise qualified to render
the services it has proposed .

11. Since the questions raised in this proceeding are unusual and

because we think it desirable to minimize delay in reaching a final de

cision, we will order that any review of the examiner's initial decision

be made by the Commission .

12. Accordingly, It is ordered, That pursuant to sections 309 (e)
and 403 of the Communications Act of 1934, as amended, the captioned

applications are Designated for hearing, atthe Commission's offices in

Washington, D.C., before an examiner and on a date to be hereafter

specified by separate order, upon the following issues :

( a ) To determine the nature and extent of the communications facilities,

and services proposed by CEI including costs , rates, charges, practices, classi

fications, regulations, and personnel pertaining thereto ;

( 6 ) To determine, by comparison, the nature and extent of the communi

cations facilities and services proposed by ACS including costs, rates, charges,

practices, classifications, regulations, and personnel pertaining thereto ;

( c ) To determine the nature and extent of existing communications fa

cilities and services rendered by ACS which may be duplicated by the CEI

proposal including rates, charges, practices, classifications, regulations, and

personnel, pertaining thereto ;

( d) To determine, in light of the evidence adduced on the foregoing issues

and any other relevant considerations, whether a grant of the CEI applica

tions will serve the public interest, convenience, and necessity.

13. It is further ordered, That CommunicationsEngineering, Inc.,

the Alaska Communications System , and the Chief, Common Carrier

Bureau , Are made parties to the proceeding.

10 Pt. 85 , entitled , " Public Fixed Stations and Stations of the Maritime Services in

Alaska ," is directed primarily toward providing for the shared (Government/non -Govern

ment) use of frequencies in the low ( LF ) , medium ( MF ) , and high (HF ) frequency bands,

and does not cover, to any significant extent, the useof frequencies in bands higher in the
spectrum allocated exclusively to the non -Government fixed services.

15 F.C.C. 2d
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14. It is furtherordered ,That theburden of proof on issue (a) shall

be upon CEI and that the burden of proof on issues ( 6 ) and ( c ) shall

be upon ACS.

15. It isfurther ordered, That any review of the initial decision be

made by the Commission .

16. It is further ordered , That if the CEI applications are granted

and if prior to such grantCEIhas not shown that it has received requi

site operating authority from the Alaska Public Service Commission,

the following condition shall be attached to the radio construction

permits:

Construction of the facilities authorized herein shall not be commenced

prior to receipt of the necessary franchise authority from the Alaska Public

Service Commission .

17. It is further ordered , That the ACS request for acceptance of a

late filed petition to deny 18 dismssed as moot and ; That the ACS

motion for summary dismissal 18 denied .

18. It is furtherordered, That the parties desiring to participate
herein shall file their appearances in accordance with section 1.221
of the Commission's rules.

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary.

15 F.C.C. 2d
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APPENDIX

Proposed ACSfrequency usage in the vicinity of Cook Inlet, Alaska

Fre

From Το quency

(MHz)

Union OilGrayling Site - 60 °50'24 " N. , 151 °36'55 " W. West Forelands Marathon Site.... 2121.8

West Forelands Marathon Site 60 ° 48'56'' N., 151 ° 46'53" W. , Union Oil Grayling Site ... 2171.8

Nikishka ACS Repeater - 60 °43'13'' N. , 151° 21'51" W Pan AmericanGranite Point Site 2121.8

A.

Pan American Granite Point Site A - 60 ° 58'38 " N. , Nikishka ACS Repeater ..... 2171.8

151°18'46" W.

NikishkaACSRepeater - 60 °43'13''N., 151° 21'51" W Pan American MGS Site D. 2118. 2

Pan AmericanMGSSite D - 60 °44'08" N., 151 ° 30'46 " W... Nikishka ACS Repeater .. 2168.2

Atlantic -Richfield Trading Bay NR - 60°55'42" N. , Atlantic-Richfield King Salmon 2129.0

151 °31'52 '' W. Platform ,

Atlantic-Richfield King Salmon Platform - 60°51'55 " N. , Atlantic-Richfield Trading Bay 2179.0

151 ° 36'18 " W. NR .

Nikishka - 60° 43'13' N. , 151° 21'51 " W. Soldotna . 4110, 3870

Soldotna - 60 ° 31'53 '' N., 151 °04'55 " W
Nikishka . 4150 , 3910

Soldotna - 60 ° 31'53" N. , 151°04'55 " W Nikishka . 2175. 4

Nikishka -60° 43'38" N., 151° 20'45" W Soldotna 2125.4

Cook Inlet 2111.0

Cook Inlet 2118.2

Cook Inlet - 60 °50'00 " N. , 151° 30'00 " W
Nikishka . 2161.0

Cook Inlet - 60 ° 47'45 '' N., 151°29'44" W Nikishka . 2168.2

Shell Oil Platform C - 60 ° 44'26 " N. , 151 ° 31'00" W. Shell Oil Platform A 454. 65

Shell Oil Platform A - 60°47'45 " N., 151 °29'44" W. Shell Oil Platform C. 459. 65

Union Oil Trading Bay Site Oil Platform - 60 ° 53'49 " N., UnionOil Grayling Site Oil Plat- 2164.6

151° 34'45 " W. form ,

Union Oil Grayling Site Oil Platform - 60 ° 50'24 " N. , Union Oil Trading Bay Site Oil 2114.6

151 ° 36'55 " W. Platform .

West Forelands - 60° 49' N., 151 °47 ' W ... Cook Inlet 454, 45

Cook Inlet - 60 ° 48' N. , 151 ° 38 ' W. West Forelands . 459. 45

West Forelands - 60 ° 48'56 " N., 151°46'53 " W Dolly Varden Platform . 454. 45

Dolly Varden Platform - 60 °48'29" N., 151° 37'29" W West Forelands . 459. 45

Nikishka - 60 °43'13 " N. , 151° 21'05 " W West Forelands . 2125.4

West Forelands - 60 °48'56 " N. , 151 °46'53" W. Nikishka... 2175.4

Pan American Granite Point Site - 60°58'38 " N., 151° 18'46 " Cook Inlet. 434. 45

Cook Inlet - 60 °59'57' N. , 151° 17'52 " W.

w.

Pan American Granite Point Site .. 459. 48

15 F.C.C. 20
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FCC 68R -519

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

COSMOPOLITAN ENTERPRISES, INC., EDNA, Tex. Docket No. 16572

File No. BP - 16347

H. H. HUNTLEY, YOAKUM , TEX . Docket No. 16573

For Construction Permits File No. BP - 16570

APPEARANCES

Jerome S. Boros and Edward L. Smith on behalf of Cosmopolitan

Enterprises, Inc.; William J. Potts, Jr., on behalf of H. H. Huntley;

Harry J.Ockershausen on behalf of International Broadcasting Corp .;

and Vergil W. T'acy on behalf of Chief, Broadcast Bureau , Federal

Communications Commission.

DECISION

( Adopted December 13, 1968 )

BY THE REVIEW BOARD : BERKEMEYER, SLONE, AND PINCOCK .

1. This proceeding involves the two mutually exclusive applications

of Cosmopolitan Enterprises, Inc. ( Cosmopolitan ), and H. H. Huntley

(Huntley) for construction permits to establish new standard broad

cast stations at Edna, Tex ., and Yoakum, Tex ., respectively. Each

proposes to operate on frequency 1130 kilohertz with 10 kilowatts

power during daytime hours only and with a directional antenna

system . Edna and Yoakum are located in southeastern Texas and are

approximately 35 miles apart. The hearing issues relate to areas and

populations and availability of other services, adjustment and main

tenance of directional antenna systems, and whether theproposals

would provide adequate protection to station KWKH , Shreveport,

La ., and a section 307 (b ) determination.

2. In the initial decision ( FCC 67D -41 ), released August 9, 1967,

Hearing Examiner H. Gifford Irion recommended denial of both

applications. The examiner concluded that the differences in the need

for the applicants' respective services were not sufficiently great to

award a 307 (b) preference to either, and that the applicants failed

to carry the burden of proof that the proposed directional antenna

systems can be adjusted and maintained as proposed. The proceeding

is now before the Review Board on exceptions filed by both applicants

and the Broadcast Bureau. We have reviewed the initial decision in

light of these exceptions, our examination of the record, and the oral

arguments of the parties presented before apanel of the Review Board

on September 5 , 1968. In brief, we conclude that both applicants'

directional antenna systems can be adjusted and maintained so as not

15 F.C.C. 20
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to cause interference to the operation of station KWKH , which is the

basis for our reaching a different result from the examiner on this

point, and that the proposal of Cosmopolitan would better achieve

the objectives of section 307 (b ) of the communications act, as amended .

Except as modified and supplemented herein and in the rulings on

exceptions contained in the attached appendix, the examiner's findings

of facts are adopted .

Directional Antenna Systems and Protection of Station KWKH

3. KWKH , as a class I - B station , is entitled to protection from

objectionable interference to its 0.1 -mv/m contour from stations oper

ating on the same channel. Although it is not disputed that applicants'

0.005 -mv / m contours do not overlap KWKH's protected contour,

minor variations in the operatingparameters could result in radiation

exceeding the maximum expected operating values (MEOV's) pro

posed by each station. Although Huntley could exceed its MEOV's

only slightly before causing interference to KWKH , Cosmopolitan,

in the critical direction of 356°, could increase radiation from its

MEOV of 12.2 mv/m to 20 mv / m before causing interference to

KWKH . Therefore, it is incumbent on the applicants to demonstrate

that their directional antenna systems can be adjusted and maintained

to provide adequate protection to station KWKH. The directional

antenna systems will consist of three element in-line arrays. Cosmo

politan's towerswill be spaced 150 electrical degrees apart,and Hunt

ley's towers will bespaced 90 electrical degrees apart. The towers of

both applicants will be oriented in the north -northeast to south

southwest direction. Excitation of Cosmopolitan's antenna system

according to its proposed current ratios and phase parameters would

produce a radiation pattern which will be a symmetrical figure eight

that is not entirely closed at the center and with the main radiation

lobes broadside tothe line of towers. Huntley's radiation pattern will

be cardioid with radiation deeply suppressed in the north -northeasterly

direction. In directionstoward the KWKH service area, both Cosmo

politan and Huntley have specified maximum expected operating

values (MEOV's) within which they propose to limit the variation

of signals from the theoretical design values.

4. The record establishes that, if Cosmopolitan's operation were to

be contained within its proposed maximum expected operating values

(MEOV's), the KWKH service area would be protected. If there
were variations in phase of plus or minus 1 degree or in current

magnitude of plus or minus 1 percent from the design values in the

center tower of the directional array, the radiated fields on the eight

bearings between 351° and 26 ° true would exceed theMEOV's specified

by the applicant. On the critical bearing toward KWKH of 356 °true,

the radiated field would reach 16.4 mv/m, which exceeds the MEOV

of 12.2 mv / m . On this same bearing, if variations in phase and current

magnitude of 1 degree and 1 percent wereto occur in the end towers,

the radiated field would be 18.7 mv / m under the most adverse condi

tions. If, on the other hand, the variations were limited to one -tenth

of a degree and one- tenth of 1 percent, the extreme of radiation would

15 F.C.C. 2d
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be 12.3 mv/ m . Although the radiated field on the 356° radial under

these operating conditions would exceed the MEOV's, the field would

not reach the maximum allowable value of 20 mv / m . After construction

of the station , Cosmopolitan's engineer intends to adjust the array so

thatthe radiated values would be about10 percent below the specified

MEOV's. Under such circumstances, the radiated values would be

greater than the theoretical values in all instances, except for the

critical radial of 356° true where it would be 0.7 mv/ m below the

calculated radiation of 11.7 mv/m. With this final adjustment, the

operation of Cosmopolitan's directional antenna could be maintained

within the specified MEOV's if the variationsin the antenna param

eters do not exceed more than two -tenths of 1 percent in current

magnitude and two-tenths of a degree in phase.

5. As to Huntley's proposal, an operation within its proposed

MEOV's would also provide protection to the service area of station

KWKH. If the antenna parameters ofthe center tower, or of the two

end towers, were to vary not in excess of one-half of 1 percent in current

and four -tenths of a degree in phase from the design values, the result

ant radiated fields would not exceed the MEOV's. On the critical

bearing toward KWKHof 2º true, variations of plus one-half of 1 per

cent in current magnitude andminus three -tenths of a degree in phase

in the end towers would result in a radiated field of 12.2mv/m which is

1 mv/m below the MEOV of 13.2 mv/m .

6. Other factors which could affect the directional antenna radiation

patterns are terrain and objects located in the proximity of the trans

mitter sites. The Cosmopolitan site is located on flat grazingland where

there appear tobe no terrain problemsin the immediate vicinity except

for the grounding wires on nearby utility poles. There are also a num

ber of towers at distances greater than 2 miles from the site which are

potential sourcesof reradiation. Asto Huntley, the proposed transmit

ter site is on a rolling terrain . There is a difference of opinion between

Huntley's and KWKH's engineers as to the effect of rolling terrain .

Huntley'sengineer believes that such a terrain would not be likely to

affect the directional antenna radiation pattern , but KWKH's engineer

expects some distortion to occur. Similarly, there are a water tower and

other towers with guywires located at varying distances from Hunt

ley's site which are potential sources for reradiation of signal. However,

the engineering consultants agreed that, with proper detuning proce

dures which the applicants have obligated themselves toundertake if

needed , the reradiation problem can be reduced to a minimum .

7. For surveillance of their directional antenna systems, Cosmopoli

tan and Huntley both propose to use a Nems-Clarke Type 112 phase

monitor, for which the manufacturer claims a resolution capability of

one-half ofa degree in phase and one-half of 1 percent in current

magnitude. Huntley proposed to add a digital voltmeter which will in

crease the resolution capability of the monitorto one-tenth of a degree

in phase and one-tenth of 1 percent in current magnitude.Assuming,

on a conservative basis, that the resolution capability of indicating in

strument should be approximatelythree times as great as the require

ment for reading the instrument, Huntley's phasemonitor-digital volt

meter combination would meet this requirement , but Cosmopolitan's

13 F.C.C. 20
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monitoring system would not. Even if Cosmopolitan were to use a

phase monitor -digital voltmeter combination, it would not provide

adequate resolution for Cosmopolitan tomaintain its radiation within

the specified MEOV's. However, as previously indicated in paragraph

4 above, radiation values higher than Cosmopolitan's proposed

MEOV's will not necessarily result in interference to KWKH . Because

of the wide range between the maximum expected operating values

( MEOV's) and the value at which interference would be cause to

KWKH , Cosmopolitan can radiate 20 mv/m on the 356° radial without

causing interference to KWKH. While we agree with the examiner

that Cosmopolitan has not shown with absolute certainty that it will

not exceed the foregoing upper limit , we also agree with the Broadcast

Bureau that the possibility that it will exceed suchlimit is remote. The

fact that Cosmopolitan has such a large leeway beforeradiation in ex

cess of its MEOV's would cause interference to KWKH presents a

unique situation which , viewed in light of the Bureau's comments and

the existence of monitoring equipment having the necessary accuracy,

persuades us that Cosmopolitan's inability to show that it can maintain

the operation within its MEOV's should not, in the circumstances of

this case, be held disqualifying. We believe that the public interest

would best be served in this connection by providingthat any grant to

Cosmopolitan be conditioned on the applicant's installing a monitoring

system thatwould adequately monitor the adjustment of its directional

array to demonstrate that the array is maintained during day to day

operation within the values specified in the authorization which will

provide adequate protection to KWKH .

Section 307 (6 ) Consideration

8. Although most of the pertinent factual information is set forth in

the initial decision,a brief summary of the facts would assist in

understanding our disposition of the 307 (b) issue. Edna , Tex., which

Cosmopolitan proposes to serve, has a population of 5,038 per

sons ( 1960 census ) and is the largest city and the seat of Jackson

County ( population 14,040 persons). The headquarters of the Jackson

County Chamber of Commerce is located in Edna. The Jackson County

Courthouse contains all of the county offices and the county library.

There are also located in Edna offices of four State agencies and seven

agencies of the Federal Government.? Edna, underhome rule, is gov

erned by a mayor and city council and provides the usual municipal

services such as police, fire, utilities, schools, and recreation. Basedon

the city's waterdepartment records, Edna's population in 1966 was

approximately 6,000 persons, and the city recently annexed an area

with 81 homes which increased the Edna population by about 255

persons. The U.S. census reports reflect a steady growth in population

for both Edna and Jackson County. Edna's population in 1950 was

1 Highway department, welfare office, unemployment compensation office, and depart
ment of public safety .

2 Federal LAnd Bank, Civil Defense, Farmer Home Administration , Agricultural Stabiliza

tion, Conservation, Social Security Administration ,and county agent ofthe Department

of Agriculture.

15 F.C.C. 2d
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3,855 persons. The Jackson County population increased from 12,916

persons in 1950 to 14,040 persons in 1967.

9. Edna's major industries consist of two meat-processing plants,

one of which is locatedbeyond thecity limits, and a welding company.

The estimated labor force is 4,440 persons, some of whom are em

ployed in industries located in other communities. The major prod.

ucts of Jackson County are rice, beef, cotton, tomatoes, corn, and oil .

Edna has one weekly newspaper, but neither Edna nor Jackson

County has an AM, FM, or TV station.

10. Yoakum , which Huntley proposes to serve, has a population

of 5,761 persons (1960 census) and is not a county seat. It is governed

under a home-rule charter. Yoakum is located on the boundary of

De Witt and Lavaca Counties ( population 20,683 and 20,174 persons,

respectively ) . Approximately 70 percent of the city is in Lavaca

County and the remaining 30percent is in De Witt County. Cuero,

located 16 miles southwestof Yoakum , is the seat of De Witt County,

and Hallettsville is the seat of Lavaca County. Yoakum's population

in 1950 was 5,231 persons, The De Witt County population decreased

from 22,973 persons in 1950 to 20,683 persons in 1960, and the Lavaca

County population decreased from 22,159 persons in 1950 to 20,174

persons in 1960.

11. Yoakum is located in an agricultural area where grain and cot

ton are the principal products, and stock raising and large cattle

feedlots are beginning to develop. There are nine manufacturing

companies in Yoakum , of which four are engaged in tanning of

leather and manufacturing of leather products and employ about 900

persons. There are also 123 retail establishments, 17 wholesale trade

establishments, and food processing plants employing approximately

510 persons. Yoakum has a labor force of about 3,160 persons. It has

its own schools, a municipal hospital, churches of various denomina

tions, andoffices of four State agencies. Yoakumalso provides water,

sewer, and electrical facilities to its residents. The chamber of com

merce and its associated organizations assist Yoakum's industry and

encourage new industry in Yoakum . There is one newspaper pub

lished three times a week in Yoakum . There is no AM , FM , or TV

station in Yoakum or in Lavaca County, and the only such station in

De Witt County is AM station KCFH in Cuero.

12. Within its proposed 0.5 -mv/m contour, Cosmopolitan would

provide service to 334,702 persons residing in an area of 18,100 square
miles. There are a minimum of12 to a maximum of 29of other serv .
ices available within this area . Edna now receives service from eight

existing stations. Within Cosmopolitan's proposed 2 -mv / m contour,
there are 10 communities with population of 2,500 or greater. Of

these, Hallettsville, Palacios, and Port Lavaca now receive services

fromat least five stations, and Cuero, Victoria , and Yorktown receive
services from at least nine stations. The remaining communities, in

cluding Yoakum , receive between six to eight services.

3 District Office of Texas Highway Department, State Health Department, State Employ.
ment Agency, and Soil Conservation Service.
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13. Huntley would provide service to 357,010 persons residing in

an area of 20,914 square miles within its proposed 0.5-mv/m contour.

There are a minimum of nine to a maximum of 24 other services avail

able within this contour. Yoakum now receives services from eight

existing stations. There are 11 communities within Huntley's 2 -my / m

contour which receive a minimum of five to a maximum of nine pri

mary services. Amongthese communities are Victoria, Cuero, Edna,

and PortLavaca. Although Huntleywould serve Cuero, the seat of

De Witt County, it wouldnot serve Hallettsville, the seat of Lavaca

County.

14. The Review Board agrees with the hearing examiner and the

Broadcast Bureau that theforegoing facts raise a close and difficult

307 ( b ) question. However, in our view, there are sufficient differences

between the two proposals to permit a meaningful 307 (b ) choice, so
that it is unnecessary to reopen the record and conduct further hear

ings to evaluate thecomparative qualifications of the applicants. Al

though the communities applied for are approximately the same size,

it is significant that Edna is the county seat of a county without any

broadcast stations. Yoakum is not a county seat and one of the two

counties in which it is located has a broadcast outlet. The Board has

held, on several occasions, that the importance of communities to their

surrounding areasmay beof substantial anddecisive significance. See,

e.g., Radio Haddonfield, Inc., 37 FCC 168, 3 R.R. 2d 25 (1964 ) . We
have also held that the relative significance of a community includes

its commercial, governmental and cultural attributes. Five Cities

Broadcasting Co., Inc., 35 FCC 501 , 504 , 1 R.R. 2d 279, 283 ( 1963 ) .

While we do not find an adequate basis for concluding that either of

the communities here is economically or culturally more significant in

the area to beserved,it is clear that the political and governmental im

portance ofEdna surpasses that of Yoakum . This preference takes on

added weight when considered in light of the growthpatterns of the

relevant areas. Ednais growing at afaster pace than Yoakum ( during

the period between 1950-60,there wasan increase of approximately 30

percent in the population of Edna and about 10 percent in the popula

tion of Yoakum ), and Jackson County has shown a 10 -percentgrowth

inpopulation overthe past 10 years, whereas the population of De

Witt and Lavaca Counties decreased' by about 9 percent during the

same period.Although it is service to existing population with which

the Commission must be primarily concerned, these statistics cannot

be disregarded since they tend to substantiate our appraisal of the rela

tive importance of the two communities in the areas they will serve.

Cf. Holmes Broadcasting, Inc., 10 FCC 2d 781, 11 R.R.2d 930 ( 1967 ) .

Based on the foregoing, we conclude that Edna, Tex ., a growing com

munity and seat of a county that is also growing, has a greater need

than Yoakum , Tex. , for a standard broadcast station .

15. Accordingly, ' It is ordered, That the application of H. H.

Huntley, Yoakum , Tex.(BP - 16570 ) , 18 denied, and that the appli

cation of Cosmopolitan Enterprises, Inc. ( BP-16347 ) , for authority

* C). Big Basin Radio et al., 12 FCC 20 182, 12 R.R. 20 990 ( 1968 ) .

15 F.C.C. 2d



656 Federal Communications Commission Reports

to construct a new standard broadcast station to operate on the fre

quency 1130 kHz, 10 kw DA , daytime only, at Edna, Tex., 18 granted,

subject to the following conditions:

( a ) The inverse distance fields on the indicated azimuths shall not exceed

the following values :

346 °—17.0 mv/m 16°-15.7 mv/m 46 °—15.0 mv/m

356 °-16.4 mv/m 26 °-20.7 mv/m 56 °-20.5 mv/m

6°-12.5 mv/m 36°—17.5 mv/m 66 ° —19.0 mv/m

( 0 ) That a study, based upon actual variations in phase and magnitude

of current in the individual antenna towers after adjustment, must be

submitted with the application for license to indicate clearly that the in

verse distance field strength at 1 mile can be maintained within the

maximum expected operating values of radiation or the inverse distance

fields indicated in the authorization. Allowable deviations in phase or current

determined from this study will be incorporated in the instrument of

authorization .

( c ) That to insure maintenance of the radiated fields within the required

tolerance, a properly designed phase monitor shall be installed in the trans

mitter room , and shall be continuously available as a means of correctly

indicating the relative phase and magnitude of the currents in the several

elementsof the directional antenna system . The accuracy, resolution, and

repeatability of the monitor to be installed shall be adequate to demonstrate

that the array is maintained during day -to -day operation within the maxi

mum expected operating values of radiation or the inverse distance fields

indicated in the authorization .

( d ) Field measuring equipment shall be available at all times, and, after

commencement of operation, the field intensity at each of the measuring

points shall be measured at least once every 7 days and an appropriate record

kept of all measurements so made.

( e ) A complete nondirectional proof of performance, in addition to the

required proof on the directional antenna system , shall be submitted before

program tests are authorized . The nondirectional and directional field in

tensity measurements must be made under similar environmental conditions.

Donald J. BERKEMEYER, Member.

APPENDIX

RULINGS ON EXCEPTIONS OF COSMOPOLITAN TO THE INITIAL DECISION

Deception numbers Rulings

1, 2, 3, 4 , 6.. Granted in substance , see paragraphs 8 and 9

of this Decision . Otherwise denied as not of

decisional significance.

5, 9. Denied as not being of decisional significance.
7 --- Granted . See par. 10 of this Decision .

8 Granted to the extent indicated in pars . 10 and

11 of this Decision . Denied in all other re

spects as of no decisional significance.

10, 11 , 12 Granted in substance, see paragraph 10 of this

Decision .

13 .-- Denied. The findings in paragraph 9 of the

Initial Decision adequately reflect the evi

dence concerning plans to locate a dam near

Yoakum .

14, 16, 17, 18 .-- Denied . The exceptions ( 1 ) fail to point out

with particularity alleged errors in the

Initial Decision ( sec. 1.277 ( a ) of the rules ) ;

( 2 ) request many findings which already

appear in the Initial Decision , and ( 3 ) the

findings in pars . 45, 46, 47, and 48 of the Ini.

tialDecision adequately reflect the pertinent

evidence of record.
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RULINGS ON EXCEPTIONS OF COSMOPOLITAN TO THE INITIAL DECISION — Continued

Exception numbers Rulings

15.. Denied . Adequate findings based on the perti

nent evidence concerning the Cosmopolitan

and Huntley directional arrays appear at

pars. 18–27 and 30-39 of the Initial

Decision .

19.. Denied . The exception contains no reference to

the transcript page or exhibit on which it is

based . An adequate finding appears at

par. 22 of the Initial Decision .

20 ---- Granted in substance, see par. 14 of this

Decision .

21 , 22, 23 Granted in substance, see par. 7 of this

Decision .

24 . Granted see par. 15 of this Decision .
25 . Denied . Cosmopolitan has not shown that the

examiner's action was arbitrary or capri

cious, or an abuse of his discretion .

RULINGS ON EXCEPTIONS OF HUNTLEY TO THE INITIAL DECISION

Erceptions to findings number : Rulings

1. Granted in substance, see par. 9 of this

Decision .

2 Granted in substance, see par. 11 of this

Decision .

3. Granted in substance, see par. 9 of this

Decision .

4. Denied . Not of decisional significance.

5. Denied . The finding in pars. 38 and 39 of

the Initial Decision as modified by par. 7

of this Decision adequately reflect the

evidence of record .

Erceptions to conclusions numbers

1 , 2_ Granted to the extent that appropriate con

clusions are drawn in par. 14 of this

Decision .

3.-ed Denied as unsupported by the record.

4 , 5, 10. Denied for the reasons stated in the Board's

conclusions in this Decision .

6, 7, 8, 9. Granted in substance, see pars. 6 and 7

of this Decision .

RULINGS ON EXCEPTIONS OF BROADCAST BUREAU TO THE INITIAL DECISION

Erception numbers Rulings

1 . Granted, see par. 11 of this Decision .

2, 3, 4 , 8_ Denied as not being of decisional significance.

5. Granted to the extent that Initial Decision is

amended to show that maximum number of

services available within the Huntley 0.5

mv/m contour is 24. The following is added

to the listing in par. 14 of Initial Decision :

3 stations - 100 percent.

6. Granted. The phrase " within values below the

MEOV " on line 9, par. 27 of the Initial De

cision is amended to read " within the re

quired tolerances."

7 Granted . The following sentence is added to

par. 35 of the Initial Decision : “ The maxi

mum radiation in the major lobe is 1020

mv/ m ."
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RULINGS ON EXCEPTIONS OF BROADCAST BUREAU TO THE INITIAL DECISION - Con .

Exception numbers Rulings

9 .--- Denied. See ruling on Cosmopolitan Exception

No. 15.

10 , 11 , 12 Denied . The findings in pars. 46, 47, and 48 of

the Initial Decision adequately reflect the

pertinent evidence of the record.

13_ Denied . See ruling on Cosmopolitan Exception
No. 19.

14 . Denied . This exception , which is 14 paragraphs

in length , does not meet the requirements of

sec. 1.277 ( a ) of the rules that each excep

tion should be concise and will not be ac

cepted if it contains argumentative matters

or discussions of law.
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FCC 67D - 41

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

COSMOPOLITAN ENTERPRISES, INC., EDNA, Tex. Docket No. 16572
File No. BP - 16347

H. H. HUNTLEY, YOAKUM , TEX. Docket No. 16573

For Construction Permits File No. BP-16570

APPEARANCES

Jerome S. Boros and Edward L. Smith on behalf of Cosmopolitan

Enterprises, Inc.; William J. Potts, Jr. on behalf of H. H. Huntley;

Harry J.Ockershausen on behalf of International Broadcasting Corp .;

and Vergil W. T'acy onbehalf of Chief, Broadcast Bureau, Federal

Communications Commission.

INITIAL DECISION OF HEARING EXAMINER H. GIFFORD IRION

( Issued August 7, 1967 )

PREL NARY STATEMENT

1. These applications were designated for hearing by the Commis

sion in an order released April 11, 1966. Cosmopolitan seeks a construc

tion permit for a new standard broadcast station to operate on 1130

kilocycles, with 10-kilowatt power, daytime only, at Edna, Tex. Hunt

ley likewise seeks a construction permit for a new standard broadcast

station using the same facilities at Yoakum, Tex. The Commission

found both applicants to be legally, financially, technically and other

wise qualified , except as to certain matters shownbelow in the issues,

but since the two proposals would result in mutually destructive inter

ference, they were consolidated for hearing.

2. International Broadcasting Corp., licensee of stationKWKH

Shreveport, La. ( 1130 kc, DA -N ) was made a party respondent. The

hearing issues were stated as follows :

1. To determine the areas and populations which would receive primary

service from each of the proposals and the availability of other primary

service to such areas and populations.

2. To determine whether the directional antenna systems proposed by the

applicants can be adjusted andmaintained as proposed.

3. To determine in light of the evidence adduced under the preceding issue

whether either proposal would provide adequate protection to station

KWKH , Shreveport, La.

4. To determine, in the light of section 307 ( b ) of the Communications

Act of 1934 , as amended, which of the proposals would better provide a fair,

efficient and equitable distribution of radioservice.

5. To determine, in the light of the evidence adduced pursuant to the fore

going issues which , if either, of the applications should be granted .

15 F.C.C. 2d
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3. Following a prehearing conference on May 4, 1966, hearings were

held on various dates inJuly,October, and November.The recordwas
closed on November 15, 1966 but was reopened on June 8, 1967 to

receive an amendment to Huntley's application and was thereupon

closed. Proposed findings of fact and conclusions were filed by all of

the parties, including the respondent and the Broadcast Bureau.

FINDINGS OF FACT

Communities involved

4. Edna, Tex. with a 1960 population of 5,038 1 is the county seat and

largest city in Jackson County,Tex . Jackson County had a 1960 popu
lation of 14,040.

5. Edna is governed by a mayor and city council under a home- rule

form of government andprovides the usual municipal services such as

police, fire, schools, and recreation. Some of these services are delivered

to persons residing outside the city limits upon payment of a fee.

According to Mr. Tinker, the mayor of Edna, records of the city's

water department indicated that the population of Edna in 1966 was

approximately 6,000. The census reports indicatea steady population

growth for both Edna and Jackson County, and the school population

of Edna has likewise experienced steady growth since 1962,

6. There are two meat-processing plants in Edna just beyond its

city limits and also a welding company. The city has three banks and

the usual civic, social, and fraternal organizations. While Edna has

one weeklynewspaper, neither it nor Jackson County hasan AM , FM,
or TV station within its boundaries. The estimated labor force of

Edna is 4,400 persons.

7. Plans have been made by the U.S. Bureau of Reclamation to

construct a dam and reservoir a few miles from Edna, but at the close

ofthe hearing this proposal had only advanced to the stage of a bill

being introduced into the House of Representatives.

8. Yoakum , with a 1960 population of 5,761 , is located on the bound

ary of two Texas counties. Approximately 70 percent of the city is

in Lavaca County and the remaining 30 percent is in DeWitt County.

It is like Edna in having home rule and in having no assignment of an

AM, FM, or TV station . Yoakumis not a county seat since Cuero is

the seat of De Witt County and Hallettsville is the seat of Lavaca
County. Station KCFH is situated in Cuero .

9. While Yoakum is located in an agricultural area in which stock

raising is an important activity, there are within the city several

companies which tan leather andmanufacture leather products. About

150 persons are employed in packing plants and vegetable canning.

Yoakum has one newspaperwhich appears three times weekly. It has

its own school and municipal hospital and churches of various denomi

nations. A district office ofthe Texas Highway Department islocated

there andsmall offices of other State agencies are situated in Yoakum .

The local authority has been working with the U.S. Bureau of

Reclamation for the location of a dam approximately 15 miles from

Yoakum , but the record does not indicate that any definitive steps have

1 All population figures are taken from the 1980 U.S. census unless otherwise noted .
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been taken toward authorizing the dam. Census figures show a slight

increase in population from 1940 to 1960 , but there has been apopula

tion loss during the same period in both De Witt and Lavaca Counties.

Yoakum has an estimated labor force of 3,160 persons and has three

banks.

Proposed coverage

10. The two applicants each propose a 10 -kw station on 1130 kc at

Edna and Yoakum , respectively. Each station would operate daytime

only and employ a directional antenna. Yoakum and Edna are 35

miles apart andare both in southeast Texas.

Cosmopolitan coverage

11. Cosmopolitan's proposed station , based on calculated radiation

values specified forthe directional antenna and ground conductivity

values from figure M - 3 of the rules , would provide primary service

as shown in the following table :

Contour Area ( square

miles )

Population

2.0mv/ m

0.5 mv/m .

7,795

18 , 100

166 , 768

334, 702

All of the area within the proposed 0.5 -mv/m contour is served by

three existing stations. Portions are served as follows :

5 stations 75 to 100 percent.

1 station . 50 to 75 percent.

22 stations.- 25 to 50 percent.

44 stations.- Less than 25 percent.

The minimum of existing services to any portion of the area is 12 and
the maximum is 29.

12. Thecity of Edna, Tex. , itself receives primary service from eight

existing stations. There are at leastfive primary services (2.0my/ m

or more) to the communities of Hallettsville, Palacios, and Port
Lavaca which are communities of at least 2,500 persons within the pro

posed 2.0 -mv / m contour. Three other communitieswith urban popu

lations within this contour ( Cuero, Victoria, and Yorktown ) now

receive primary servicefrom nine stations. Cosmopolitan would bring
the first localoutlet to Edna.

Huntley coverage

13. Yoakum is neither a county seat nor a part of any urbanized

area. It is situated about 16 miles north of Cuero , which has one

AM station and is the county seatof De Witt County. Using the

calculated values of radiation specified for the proposed directional

antenna and ground conductivity values from figure M - 3 of the rules,

theexpected coverage of Huntley's station is shown in the following

table :

Contour Area ( square

miles)

Population

2.0mv/m .

0.5 mv/m .

9, 480

20,914

171,217

357, 010
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14. Primary service is provided to the entire area within the pro

posed 0.5 -mv /m contour by three existing stations. Portions are served
as follows:

4 stations . 75 to 100 percent.

2 stations 50 to 75 percent.

25 stations 25 to 50 percent.

35 stations . Less than 25 percent.

Portions of this area will thus receive a minimum of nine primary

signals and a maximum of 25.

15. The maximum number of primary signals to the urban com

munity of Victoria within the proposed 2.0-mv/ m contour is nine.

Within the same contour the urban community of Port Lavaca re

ceives a minimum number of five primary services. Eight daytime

primary services are now available to the city of Yoakum itself .

Directional antenna issue and protection to station KWKH ( issues
2 and 3)

16. In the Memorandum opinion and Order which designated this

case for hearing, the Commission took notice that both applicants

proposed to suppress radiation in the direction of KWKH to critically

low values and stated that minor variations in the operating param

eters of each proposal would result in exceeding the proposed MEOV

of each station. Therefore the Commission felt that a substantialques

tion existed as to whether the applicants would be able to adjust and

maintain antenna systems as proposed and whether adequate protec
tion would be afforded to KWKH .

17. Station KWKH operates on 1130 kc /s, with 50 kw power,

directionalized at night, in Shreveport, La. It is a class I-B station .

Both Yoakum and Edna are located approximately295 miles south

west of Shreveport. The 0.1 -mv/ m contour of KWKH over the perti

nent arc south and southwest of Shreveport established by field

strength measurements made in 1940 and 1941 lies at distances from

the transmitter varying from 150 to 225 miles depending on the direc

tion. In 1966 Cosmopolitan's consulting engineer made field strength

measurements along stub radials which show some contraction of the

a forementioned contour. This, however, does not occur in the area

where either Cosmopolitan's or Huntley's 0.005-mv /m contour ap

proaches most closely to the KWKH 0.1-my/m contour. In the case

of either proposal and predicated upon use of the specified MEOV

and ground conductivities derived from figure M-3 of the rules, both

of the proposed 0.005-mv/ m contours would fail to reach the 0.1- con

tour of KWKH. Nevertheless, the proximity would be close in either

case . At its closest approach Cosmopolitan's 0.005-mv/m contour

would fall short of the KWKH 0.1-mv/ m contour by about 6 miles,

and the comparable contours under the Huntley proposal would be
separated by no less than 3 miles.

C'osmopolitan directional antenna

18. The directional antenna system proposed by Cosmopolitan will

consist ofthree uniform cross -section, guyed, vertical radiators spaced

363 feet ( 150 ° electrical ) on a line bearing 26° true. Each tower will

be base -insulated and have a height above insulator of 220 feet ( 91 °
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electrical). The ground system will consist of 120 copper wire radials

218 feet long (approximately one- quarter wavelength ) about the base

of each tower. Overlapping radial wires betweentowers will be bonded

to transverse copperstraps. A 48 foot by 48 foot expanded copper

ground screen at the base of each tower will minimize changes in base

capacity thatmightresult from temperature and moisture changesin

the soil. Additionally, in order to eliminate any possibility of varia

tions that might becaused by vegetation, growth in the ground screen

areas will be controlled completely by chemical means andmowed in the

ground system areas beyond the screens. The fences required to prevent

unauthorized access to the towers will be constructed of fiberglass and

will have no effect on the operation of the directional antenna system .

19. The design and construction of the antenna system contemplates

the use of thin triangular cross- section towers fabricated of hot -dipped

galvanized sections field welded to adjacent sections in order to pre

vent corrosion and minimize ohmic loss. The use of a thin , tower will

permit the current distribution to approach theoretical and guying

the towers withGlastron fiberglass epoxy line, which is nonconducting

and nonmagnetic, will not only eliminate any possibility of reradiation

from theguy lines but will also avoid all chance of capacitive loading

which might affect the current distribution on the towers. Electric

power for tower lighting will be brought across the base insulator by

means ofan Austin -type transformerso as to minimize base loading

and provide the most stable method of tower lighting. Tower lighting

cable will be routed inside the tower to prevent any possibility of varia

tions in current distributionor impedance. The beacon lights atop the

tower will be shielded by lightning rods to protect the beacons and

to minimize possible top loading variations that might result from

lamp failure or conductive moisture or dirt accumulations on the glass

housings.

20. Transmission lines, sampling lines, signal, and power circuits

will be carried in protective Orangeburg or Transite conduits buried

12 to 18 inches beneath the soil surface. Burial of these lines will also

avoid variations which might be caused by uneven or rapid temper

ature changes. Oversize 15 -inch -diameter flexible air dielectric co

axial transmission lines will be used in continuous lengths to eliminate

any problems which might be encountered with intermediate joints.

These transmission lines, jacketed for additional mechanical protec

tion, will have an average power rating of 150 kw. at the proposed

station'soperating frequency. Use of the transmission line here pro

posedwillminimizevariations that might be caused by thepower flow

to each tower and willprovide more permanentand trouble- free serv

ice . Sampling lines will be of equal length air -dielectric coaxial cable

of the best quality.

21. Phasing and tower impedancematching components will be

housed at each tower in an insulated fiberglass tuning house equipped

with thermostatically controlled electric heat and air conditioning so

that all inductors, capacitors, meters, etc. , housed in the unit will re

main at a nearly fixed temperature and thereby essentially eliminate

variations that might be caused by ambient temperature changes. All

phasing and power dividing components in the transmitter building
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will be maintained at room temperature by climate control facilities.

The phasing, matching, and power dividing components to be used
in this installation willbe designed with excess ratings and for maxi

mum stability. Variable vacuum capacitors will be utilized throughout

to circumvent the need for rolling,sliding, or friction contacts associ.

ated with the usual inductive components. All interconnections will

bemade of semihard copper tubing to eliminate the possibility of vari
ations that might be encountered with flexible strappings and no relays

will be utilized in the radio frequencycircuits.

22. Cosmopolitan's consulting engineer,like those for both Huntley

and KWKH, is a man with many years of engineering experience, in

cluding the design and adjustment of directional antennas. It is his

opinion that the Cosmopolitan antenna design has certain inherent

favorable characteristics. For example, the rather wide spacing (0.416

wavelength ) between the three quarter-wave towers results in smaller

mutual coupling impedances.Base operating resistances for the several

towersare high: 22.95 ohms for towerNo. 1, 40.52 ohms for tower No.

2, and 58.95 ohms for tower No. 3. Small ohmic variations whichmight

be caused by temperature changes, condensation , or changes in soil

moisture were considered by him to be relatively insignificant when

compared with the large operating resistances. Furthermore, these nat

ural changes would be expected to affect all towers simultaneously cre

ating little chance for variations between individual tower currents

andphase. Also,by virtue of their inversesquare root relationship, the

high base operating resistances mean smaller tower feed currents, thus

providing for lowerpower losses in the stray resistances found in an

tenna systems. The largest tower base current will be on the order of

12.5 amperes and the overall system losses, assuming one ohm per

tower, will be less than 240w . This low total loss ( about 2.5 percent)

indicates, in his view, that there will be a minimum of circulating cur

rents, a factorthat tends to enhance the system's stability.

23. The antenna current ratios and phase parameters specified for

Cosmopolitan's directional antenna system are as follows:

Tower Current ratio Phase (degrees)

1. Northeast

2. Center

3. Southwest.

0.5335

1.0

-49 . 1

0

49.1. 4916

Excitation of the antenna system in accordance with the above will

produce a symmetrical figure 8 radiation pattern that is not entirely
closed at the center and with the main radiation lobes broadside to the

line of towers. One lobe is directed to the northwest and the other to

the southeast . Each of these lobes attains a maximum field of 950 mv / m .

Along the line of towers to the southwest the center is expanded and

reaches a value of 380 mv/m. In the northeast direction toward

KWKH, theradiation pattern is deeply suppressedover an arc from

341 ° to 71 ° true. In this are there are three small lobes and four

minima. The center lobe of the three lies along the line of towers and

has amaximum calculated value of 16.1 mv/ m . The other two lobes are

smaller and fall 30° on either side of the center lobe. These two
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smaller lobes reach theirmaximum calculated value of 11.7 mv/mat

356° and 56° true. The four minima of radiation are symmetrically

disposed : two of the minima have values of 5.8 mv / m at 15 ° either side

of the line of towers and the other two have values of 5.6 mv / m at 20°

removed from the line of towers. Assuming an operating loss of 1

ohm per tower, the proposedarray will develop an RMS of555 mv/m

for a powerof 10 kw . (or 175.5 mv/m for 1 kw .).

24. The followingvalues of radiation are specified in the horizontal

ground plane over the arc of suppression toward KWKH :

Azimuth

( degrees )

Calculated

field (mv /m )

MEOV

(my/m)

Azimuth

( degrees)

Calculated

field (mv /m )

MEOV

(mv/m)

341

346

351

356

1

6

11

16

21

26

33. 6

8.8

7.6

11.7

9.6

5. 6

5.8

10.4

14.1

16.1

48.5

17.0

11.9

12. 2

11.4

9.5

10.7

13. 5

17.0

20.0

31

36

41

46

51

56

61

66

71

14. 1

10.4

5.8

5. 6

9.6

11. 7

7.6

8.8

33. 6

20.0

17.5

15. 5

15.0

18. 2

20.5

20.7

19.0

50.0

Cosmopolitan's consulting engineer asserts that he can adjust the

proposeddirectional antenna to or very close to the above -specified

calculated field values of radiation .

25. Starting initially with the Cosmopolitan antenna system ad

justed to conform to the calculated values of radiation, a variation

in phase of the center reference towerby plus or minus 1 ° or in current

magnitude by plus or minus 1 percent, would result in radiation ex

ceeding the MEOV in the directions 351 °, 356 °, 1° , 6° , 11°, 16° , 21°,

and 26° true.Ifthecurrentmagnitudes and phases of thetwo end

towers were to vary by 1 percent and 1 ° , respectively, with respect to

the center tower, then under the most adverse condition radiation in

the critical direction of 356° true would increase from a calculated

value of 11.7 mv / m to 18.7 mv/m, or 6.5 mv/m in excess of the speci

fied MEOV of 12.2 mv/m. Since Cosmopolitan intends to hold relative

parameter variations to at least 0.5 percent in field and 0.5° in phase,

effects of variation within this rangemust be examined . Analysisof the

64 possible 0.1-percent and 0.1° combinations shows that the extreme of

radiation in the critical direction of 356° true would increase from

11.7 mv / m to a value of 12.3 mv/m, or 0.1 mv/m greater than the

MEOV of 12.2 mv/m in that direction .

26. The engineer for Cosmopolitan would prefer a final adjustment

value of radiation that would be about 10 percent below the specified

MEOV. In all instances such values would be greater thanthe cal

culated fields excepton the critical bearing of 356 ° true where the

calculated radiation is 11.7 mv/m, the MEOV is 12.2 mv/m, and the

final adjustment value anticipated would be 11.0 mv/ m . KWKH's

engineer shows that adjustment of the radiation to 11 mv / m at 356 °

true can be accomplished by a change in the design currentratio from

0.5445 to 0.55319 for the No. 1 ornortheast tower, and from 0.4916

• Sec . 73.189 (b ) ( 2 ) of the rules requires that the RMS of a class II station ( as here

proposed ) be not less than 175 mv/m for 1 kw.
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to 0.4903 for the No. 3 or southwest tower. Again considering the most

adverse combinations of the field and phase parameters, deviations

in towers 1 and 3 of plus 0.5 percent in magnitude and minus 0.3 °

in phase will produce a radiation value of 13.8 mv /m ; 0.3 percent in

magnitude and 0.2 ° in phase will produce a value of 12.7 mv /m ; and

0.2 percent in magnitude and 0.2° in phase will produce afield magni

tude of 12.1 mv/m. Thus only by holding the variations of the antenna

parameters to no more than 0.2 percent in magnitude and 0.2° in phase

will the radiation never exceed the MEOV.

27. There was disagreement between the consultant for Cosmopoli

tan and for KWKH as to the efficiency of the Nems-Clarke type 112

phase monitor which both Cosmopolitan and Huntley propose to use

for the purpose of monitoring the current and phase relationships in

their respective antenna systems. According to the manufacturer of

this instrument, it has a phase resolution of 0.5º and 0.5 percent in

current magnitude. Resolutions ofthe phase and field parameters on

this order, however, are not sufficiently accurate to monitor properly

the operation of either proposed antenna system within values below

the MEOV. Even if the type 112 monitor were used in conjunction

with a suitable digital voltmeter to increase resolution to 0.1 ° for

phase and0.1 percent for loopcurrent, it is the opinion of the KWKH

engineer that there would still be a question as to whether this would

be adequate for surveillance of the small variations to which the

antenna parameters must be held if radiation is not to exceed the

MEOV. În his opinion good engineering practice would require an

indicating instrument capable of a resolution approximately three

times as great as the requirement for reading the instrument. Since

the type 112 monitor can be used only to read one loop current at a

time,KWKH's engineer feels that the comparison of readings to deter

mine current ratios is susceptible to additional error if there are any

variations in power or carrier shift while reading the three tower

currents. Current readings on this monitor are affected by the presence

of modulation. For these reasons he is of the opinion that resolution

and repeatability can be no greater than 0.2 percent for determining

current ratios and that with this limitation the monitor used in con

junction with a digital voltmeter would still be inadequate to maintain

Cosmopolitan's array within the 0.2 percent current limit.

Site considerations in Cosmopolitan's proposal

28. In this instance the proposed transmitter site is located about

2.6 miles north -northwest of Edna. A two- lane highway bordered by

wood pole utility lines on either side runs to the east of the site. A

wood pole utility line also cuts across the southern side of the site .

It is in a sparsely settled area where theland is flat and used primarily

for grazing. Low -level farm buildings are situated at the northeast

and southwest corners but there are less than 10 residences within

a half -mile radius. The consultant for Cosmopolitan who visited the

site on June 10 , 1966, observed that except for these residences and

their associated farmsheds and the utility lines mentioned above, there

are no structures within about a mile that might cause reflections or
reradiation . The consultant for KWKH also visited the site and found

that there were no terrain problems evidenced in the immediate
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vicinity except for the presence of vertical grounding wires on the

nearby 25 -foot utility poles which he felt must be electrically isolated

if these elements areto be eliminated as a source of signal reradiation.

He found, however, that there are a number of towers at distances

greater than 2 miles from the site which in his opinion represent

potential sources of significant reradiation. One of these is a 140 -foot

guyed tower located 2.3 miles south of the Cosmopolitan site and used

in connection with a microwave system . KWKH's consultant is of the

opinion that this has a theoretical potential reradiation of 11.4 mv/m.

Immediately southwest of this tower is a 300 - foot guyed tower with a

potential reradiation of 10.1 mv/m. In the center of Edna at a distance

of 3.6 miles southeast of the Cosmopolitan site is a 175 - foot water

tower which can reradiate as much as 11.3 mv/m. Two other guyed

towers with heights of 166 and 430 feet located 4.1 and 4.9 miles,

respectively, tothe south of the site have potential radiation values

of 6.6 mv/m and 5.6 mv / m . It was his opinion that all of these elements

could pose a serious problem in connection with the ability of the

applicant to adjust theantenna radiation pattern to its specified values.

In calculating the values of reradiation theengineer for KWKH
assumed minimum loss conditions; consequently, these figures repre

sent maximum possible reradiation under optimum conditions. This

engineer conceded that reradiation would more than likely be less

than depicted and that with the application of proper techniques a
competent engineer could detune the structures to eliminate

reradiation.

29. In connection with proving the performance of the proposed

directional antenna, Cosmopolitan's engineer would make field

strength measurements alongradials in the directions approximately

319° , 358 ° , 6 ° , 26 ° , 45 ° , 56 ° , and 66° true. In addition it is proposed to

meet all other requirements that may be specified in the construction

permit. Cosmopolitan's engineer feels the adjustment and main

tenance of the array will be facilitated by the relatively flat, open

terrain. Most of the measuring locations will be considerably removed

from the nearest wires and buildings. There are tree clumps, irrigation

ditches, farm lanes, and fences shown on recent large -scale topographic

maps which will permit accurate orientation in the field and provide

for excellent repeatability of measurement at the different measure

ment locations including monitoring points. Two or more monitoring

points will be selected in the manner required by the rules on each of

the specified radials. Care will be exercised in selecting monitoring

points which will permit a determination of whether changes in signal

level arise from changes in ground conductivity between transmitter

and monitoring point or due to antenna system instability.*

Huntley's directional antenna and protection to station KWKA

30. Huntley's proposed directional antenna system will consist of

three base insulated vertical guyed radiators of uniform cross - section

arranged on a line bearing 30 ° true. Towers will be spaced 218 feet

a It has been the practice of this engineer for some 20 years to run radials in the mulls

and on the endsofthe small lobes throughout the arc of suppression .

In the event of agrant, Cosmopolitan will furnish KWKH acopy of the antenna

proof of performance at the time application is filed for station license.
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( 90 ° electrical) and each will have a height above base insulator of

220 feet ( 91 ° electrical). The base of each of the towers will be varied

to achieve an elevation of 311 feet for each tower. The ground system

at the base of each tower will consist of 120 copper wire radials, 220

feet long (approximately one -quarter wavelength ), buried 6 to 8

inches and interspersed with 120 copper wire radials, 50 feet long,

buried closer to the surface. Where the long copper wire radials

intersect between towers, they will be terminated and bonded to a

transverse copper strap . Since the site property cannot accommodate

the entire ground system , the long groundwires will be shortened in

a northwesterly direction about the northeast tower where approxi

mately one-fourth of the radials would be affected and in a south

easterly and southwesterly direction about the southwest tower where

some one -half of the radials would be affected. The curtailment of the

wire radials would vary from a small amount to about 40 feet at the

maximum . Because of the considerable ground system proposed the

shortening of some ofthe radials wires as described is not expected

to have any effect on the stability or efficiency of the proposed direc

tional antenna system . Additional land, if required , isavailable from
the lessor.

31. The proposed antenna pattern will be cardioid in shape, and

will be adjusted as close as possible to the computed radiation values.

Phase sampling lines and coaxial transmission lines feeding the tower

will be of equal length to equalize variations due to changes in tem

perature. Power for tower lighting will be supplied across the tower

base insulators by use of Austin transformers.The design of antenna

units will be symmetrical so as to minimize temperature effects be

tween the units . Phasors will be built by a commercial firm accord

ing to this engineer's specification and will include the use of vacuum

capacitors where required. Tuning houses will be of nonmetallic

design and located a sufficient distance from the towerbases to avoid

adverse effects in wet weather. Wood fences around the towers will

be located at a greater than usual distance from the towerbase so as

to avoid any effect on the operation of the antenna system . Power for

the station will be brought into the transmitter building in under

ground conduit.

32. It has been the practice of the firm represented by Huntley's

engineer to specify for use in directional antenna systems radio fre

quency ammeters of the expanded -scale type. Before being placed in

service, these meters are calibrated over the entire scale by comparison

with special expanded-scale mirror meters that have an accuracy

checked to 0.25 percent and a scale length in excess of 5 inches. Ex

perience of the consulting firm has shown that use of the calibrated

expanded-scale radio frequency ammeterhas permitted maintenance

ofantenna and common point currents within very close limits . Cali

bration charts will be provided for the radio frequency ammeters

that will be utilized in the proposed array.

33. It is proposed to install a modified " Ohms law " phasor and to

provide vernier phase and current ratio adjustment controls as well

as vernier impedance control. Huntley's engineer has found that when

a modified Ohms law phasor is employed , common point impedance
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does not change even when phase or current ratio adjustmentsare of

a magnitude sufficient to cause gross changes in the antenna radiation

pattern. Normally , no adjustment of impedance would be required
for minor changes in phase or current ratio. However, if any adjust

ment of the common point impedance should be required, the vernier

impedence controls would permit such adjustment.
34. The antenna current ratios and phase parameters specified for

Huntley's directional antenna system follow:

Tower Current ratios Phase

Northeast

Center .

Southwest

1.000

1.989

1.000

Degrees

+102

+0.92

-102

35. Although the Huntley designis deeply suppressed toward the

northeast over an arc from 340° to 81 ° true, the critical angle of pro

tection towards KWKH is 17° from azimuths 355° to 12 ° true. In

the broader arc there is a small lobe on the line of towers at 30° and

there are broad minima 30° on either side of the lobe. Assuming a loss

of 2 ohms per tower, it is anticipated that the array will develop an

RMS of 620 mv/m for a power of 10 kw . or 196 mv / m for 1 kw . The

operating base resistances forthe several antenna elements are 16 ohms

for the northeast tower, 36 ohms for the center tower and 57.9 ohms

for the southwest tower.

36. The following values of radiation are specified in the horizontal

ground plane over the arc of suppression toward KWKH :

Azimuth

( degrees)

Calculated field

(my / m )

MEOV

(mv/m)

Azimuth

(degrees)

Calculated field

(mv / m )

MEOV

(mv/m)

340

350

0

10

20

30

30

8. 35

8. 75

8. 30

10. 25

11.85

34, 5

13.4

13. 2

12.8

14. 7

16.3

40

50

60

70

80

10. 25

8.30

8. 75

8. 35

14. 7

12.8

13. 2

13.4

34. 530

Huntley's engineer contends that he can and will adjust the radiation

from the proposed directional antenna to conform with the above

specified calculated fields.

37. Assuming the directional antenna radiation pattern is adjusted

to conform with the calculated field values, the center tower of the

antenna system may be varied plus or minus 0.5 percent in current

ratio and plus or minus 0.4 ° in phase before radiation would equal

the MEOV in several directions and not exceed the MEOV in other

directions. If similar variations were made adversely in the two end

towers with respect to the center tower, the resultant radiations would

not exceed the MEOV. The antenna phase parameters are proposed
to be maintained within 0.1º .

38. Separate studies made by KWKH's engineer are in substantial

agreement with the above calculations made by Huntley's engineer.
The former also considered the effects of variations of the field and

15 F.C.C. 2d
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phase in the two end towers under the most adverse conditions for

the critical azimuth bearing of 2° true. The MEOV in this direction

in 13.2 mv / m and forno variation in parameters the calculated field

is 8.7 mv /m . For a change in current magnitude of 1 percent and

phase of 0.6° , theresultant field would reach 15.8 mv/mor 2.6 mv/m

in excess of the MEOV ; for a change of 0.7 percent and 0.4° in cur

rent magnitude and phase, respectively, the resultant field would reach

a valueof 13.4 mv/m or 0.2 mv / m greater than the MEOV. In the

event variations were limited to 0.5 percent in current magnitude and

0.3 ° in phase, the resultant fieldat 2° true would attain a magnitudeof

12.2 mv/ m or 1 mv / m below the MEOV of 13.2 mv/m specified for

this direction .

39. Huntley's consultant proposes to use a Nems-Clarke type 112

phase monitor for monitoring the field and phase parameters of the

system . As noted in connection with the Cosmopolitan proposal, this

instrument has a manufacturer's stated resolution of 0.5 percent in

current magnitude and 0.5 ° in phase. Huntley, however, proposes to

add a suitable digital voltmeter so that resolution can be sharpened

to 0.1 percent in current and 0.1 ° in phase. Accuracies of this order

would be adequate to facilitate maintenance of radiation to values

below the MEOV. The engineer for KWKH feels that the type 112

monitor used in conjunction with a suitable digital voltmeter would

help in maintaining the array within 0.3° in phase. He asserts, however,

that his experience withthe type 112 showscurrent ratios cannot be

obtained with accuracy in the presence of modulation . As a result it is

his opinion that resolution and repeatability can be no greater than 0.2

percent for determining current ratios. To this contention the Broad

cast Bureau in its proposed findings states:

It would appear that if the loop current readings were made during the

intervals when there is no modulation present, then the current ratios could

be determined with a resolution of 0.1 percent and using the " three times "

standard applied by KWKH's engineer, the unit could be used to maintain

the array current ratios within 0.3 percent. * * * There is no reason to

believe that current ratios cannot be read directly simply by setting the

meter to read unity for the reference tower.

Huntley site considerations

40.The proposed sitewasvisited by the engineering consultants for

both Huntley and KWKH . Each described the terrain as " rolling" or

“gently rolling” in the area where the site is located and Huntley's

engineer found no terrain feature which would be likely to distort the

radiation pattern. The KWKH consultant on the other hand, said he

would expect some distortion, but of greater significance than terrain,

in his opinion, is the presence of certain structures in the area which

would have an adverse effect on the applicant's ability to adjust and
maintain the array .

41. Approximately 1 mile southwest of the site in the direction of

Yoakum there is a rodeo arena with floodlights which are situated on

wooden poles. The KWKH engineer estimated the height of these poles

as 75 feet above the ground and estimated that they would result in

reradiation in excess of the 4.5 mv/m tolerance between the Huntley

computed pattern and the proposed MEOV. Huntley's engineer from
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personal inspection estimated the height of these poles at 40 feet and

therefore expected lower reradiation from the down guys. In any event,

if therewere to be reradiation sufficient to distort thepattern, it would

be relatively easy , electrically , to isolate each of the down guysby the

installation of chokes. The KWKH engineer agreed that reradiation

from these elements could be rendered insignificant by proper detun

ing procedures.

42. A large object which could become a parasitic radiator is the

Yoakum water tower located about 2.16 miles southwest of the site.

Its height is approximately 200 feet and it has a potential reradia

tion value of 24.6 mv /m accordingto the KWKH consultant. Never

theless, on the basis of certain additional assumptions including a

5-ohm ground loss, the value was reduced to 13.8 mv /m . This is greater

than the radiation value specified in the pattern's minima. The KWKH

engineer was of the opinion that reradiation from the tower would

be asymmetrical about the Huntley line of towers and would distort

the directional pattern in a manner which could not be compensated

by an adjustment of the array. The tower consists of a reservoir tank

supported by six steel legs connected together with horizontal braces.

A cylindrical pipe drops from the tank to the ground. Huntley's

engineer was of the opinion that no serious problem would be en

countered due to the presence of this tower, and, if trouble occurs

he has been authorized by Huntley to detune or otherwise isolate this

tower and any other obstruction which may cause reradiation dif

ficulties in adjusting the antenna system . While the engineer for

KWKH conceded that the water tower can be detuned , he said that

in his experience no two situations of this sort have been alike and

that the method of detuning would require experimentation.
43. Another object approximately 1.7 miles southwest of the site

is a 150-foot guyed two-way radio tower. TheKWKH engineer cal

culated that this has a potential reradiation value of 32 mv/m, but as
a practical matter he would expect lower values of reradiation . In

the opinion of Huntley's engineer there is no accurate way to calcu

late actual reradiation because there is a question about the quality

of the electrical bonding between sections of the structure. Also the

tower is supported by uninsulated guy wires. Consequently, he finds

that the tower would not present any significant problem in the ad
justment and maintenance of the array. But if it did , he stated that

conventional choking elements could be suspended from the tower
and thus isolate it and avoid serious reradiation.

44. In establishing the performance of the directional antenna sys

tem it is planned to make specific radial measurements in the direc

tions 353 , 3° , 13 ° , and 30° true in addition to such others as may

be subsequently specified in the instrument of authorization. Daily

measurements of the field strength at the selected monitoring points

will be made for a period sufficiently long to show that the array is

essentially stable and that the field strengths at the monitoring points

do not vary beyond the values specified in the construction permit.

Huntley's engineer feels that on the basis of his many years of experi

ence in the design, construction, and adjustment of directional an

tenna systems, the proposed directional antenna with construction
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features designed to enhance stability and facilitate adjustment should

not present any unusual or unreasonable problems in the maintenance

of radiation pattern fields that will not exceed the MEOV and thus

afford adequate protection to KWKH.

Other directional antenna systems

45. The consultants who testified stated that it is virtually impos

sible to find any two directional antennas which are exactly alike,

since they are all custom designed. Nevertheless, the record contains

evidence regarding several directional antenna systems which have

achieved suppressionof radiation values comparable to those proposed

by Cosmopolitan and Huntley. WGBSin Miami,Fla ., operating on
710 ke with a power of 10 kw , formerly used a four -element inline

array and obtained minimum adjustment values of radiation equiva

lent to 3.85 mv/m for Cosmopolitan and 4.15 mv / m for Huntley.

The present antenna used by WGBS was designed by the KWKH

engineer and consists of a six -element parallelogram array at a new

site. It has a minimum radiation value equivalent to 5.93 mv/m for

Cosmopolitan and 6.23 mv / m for Huntley.

46. KGNC at Amarillo, Tex., operating with a power of 10 kw. on

710 Kc/s and employing a five -element array suppresses radiation to

an equivalent of 5.47.2 mv/ m for Cosmopolitan and 5.97–7.95 mv/m

for Huntley. A similar restriction on radiation was obtained by WDIA

atMemphis, Tenn ., a station operating on 1070 Kc/s with a power of

5 kw. and á six -element array : the equivalent of 7 mv / mfor Cos

mopolitan and 7.85 mv / mforHuntley. Somewhat larger adjustment

values are obtained by KFRE in Fresno, Calif., operating on 940 Kc /s

with a power of 50 kw .and using a four-elementdirectional antenna:

the equivalent of 7.57 mv /m for Cosmopolitan and 8.46 mv / m for

Huntley.

47. All of the foregoing stations have directional antennas with more

than three elements. In those instances where three- element arrays

are employed, none shows adjustment values of radiation as low as

that proposed by either applicantherein except WKBW in Buffalo,

N.Y.WRBW operates on 1520 Kc/ s with a power of 50 kw. In a

1941 proof-of-performance adjustment WKBW obtained radiations

equivalent to 5.9 mv/m for Cosmopolitan and 6.6 mv / m for Huntley.

Subsequently in 1963, reevaluation of the WKBW operation estal

lished radiations equivalent to 11.6 mv / m for Cosmopolitan and 13

mv / m for Huntley. Of the many stations employing three-element

arrays listed by applicants, only the following, apart from WKBW.

show equivalent adjustment values of measured radiation under 10

mv/m.

Station Frequency

(kc/s)

Power

(kw)

Equivalent radiation

(mv/m)

Cosmopolitan Huntley

50

50

WBAL, Baltimore , Md .

KING , Seattle, Wash

WTOP, Washington, D.C.

WWNÚ , Rochester, N.H.

KHFI, Austin , Tenn .

WICH, Norwich , Conn

KOMA, Oklahoma City, Okla .

1090

1090

1500

930

970

1310

1520

8. 35

8.8

8.5

8.5

8.27

8.05

8.8 9. S
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The site and vicinity where each of these stations is constructed were

not described in the record or compared with either the Cosmopolitan

or Huntley sites. Evidence does establish that in connection with the

adjustment of theWBAL array ( done for the most part by KWKH's

engineer) it was found necessary to detune the grounding wire on a

smoke stack, a tubular steel tower used for police communication , nd

grounding wires on some wood utility poles.

48. Based on his experience with WBAL, the engineer for KWKH

believes that Cosmopolitan's array should not be any more difficult to

adjust than that of the Baltimore station and his experience would

indicate that the proposed radiation pattern can be obtained if certain

conditions are met. Specifically, both sites would have to be essentially

comparable and he stressed the necessity of eliminating reradiation

from surrounding structures. This assumes availability of competent,

experienced personnel, and a sufficiency of funds. KWKH's engineer

further notes that Cosmopolitan's array employs wider tower spacing

which tends to give more stability to the system . The Huntleyarray,

althoughnot designed with tower spacing aswide as that proposed by

Cosmopolitan, nevertheless is not as restricted in the critical arc

toward KWKH. Assuming that reradiation from elements in the site

area can be eliminated , there should not be any greater difficulty

attached to the adjustment of Huntley's array than that proposed by

Cosmopolitan.

CONCLUSIONS

1. In the last analysis this case hinges upon two questions. One

is whether a decision can be made under section 307 ( b ) on the question

of superior need for service and the other is whether either of the

applicants can construct, adjust, and maintain its proposed directional

antenna system so as to provide adequate protection to radio station

KWKH in Shreveport, La .

2. Inasmuch as neither Edna nor Yoakum possesses any local broad

cast outlet, each has a presumption of need for its first transmission

service. There being a standoff at this point it is necessary to ascertain

whether either applicant should be preferred by virtue of providing
a fairer, more efficient, or more equitable distribution of radio service .

There is no choice with respect to size of the communities since they

are approximately the same.While the record indicates that the growth

of population in Edna and also in Jackson County, where it is situated ,
is somewhat in excess of the growth in Yoakum and the two counties

in which it is situated , there is little basis here for any preference.

Both principal communities receive primary service from eight exist
ing stations. In each instance, the primary service area receives signals
from a considerable number of stations. The minimum number of such

signals in the Cosmopolitan service area is 12, and the minimum in the

Huntley service area is nine . Within their respective 0.5 mv / m con

tours, Cosmopolitan would serve a population of approximately 335,

000 persons and Huntley would serve approximately 357,000 persons.

These differences are not sufficiently great to give either applicant a

307 ( b ) preference.
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3. Each applicant proposes to operate on 1130 kc with 10 kw power,

daytime only, using a directional antenna. As indicated by the order

of designation as well as by the evidence, both of these antenna sys

temswould be extremely tight in order to afford protection to station

KWKH . In view of the critical nature of this protection, it is neces

sary to determine whether each applicant has borne the burden of

proof that its proposed antenna system can be adjusted and maintained

as proposed.

4. The evidence on this subject as shown in the Findings of Fact

is voluminous. But, in essence it comes down to the expertopinions

of three consulting engineers. The consultant for each of the appli

cants was of the opinion that he could so adjust and maintain the pro

posed array and each stated that he will be employed to do so. The

consultant for respondent KWKH ,however, was of the opinion that

neither array couldbe adjusted and maintained so as to afford com

plete protection to his station. All three consultants are men of ex

tensive experience in the field of designing and adjusting directional

arrays. The question, however, is not simply which consultant is to

be relied upon. The burden of proof is on the applicantsand unless it

has been shown affirmatively that either or both of the proposed

antenna systems will function without the hazard of interference, the

burden has not been sustained .

5. At its closest approach to the KWKH 0.1 mv/m contour the

Cosmopolitan 0.005 mv / m contour would lie about 6 miles away.

Underthe Huntley proposal the comparable contours would be sep

arated by not lessthan 3 miles. As shown in paragraph 25 of the
Findings, the MEOV on certain critical azimuths would be exceeded

in the Cosmopolitan proposed system by a variation in phase of plus

or minus 1 ° in the center reference tower or in current of plus or

minus 1 percent. If current and phase, respectively, of the two end

towers were to vary by 1 percent or 1 ° with respect to the center tower,

under the most adverse conditions radiation in the critical direction

of 356° true would exceed the specified MEOV of 12.2 mv/m by 6.5

mv/ m .

6. Cosmopolitan proposes to hold its relative parameter variations

to at least 0.5 percent in current and 0.5° in phase. Yet, an analysis

of 64 possible combinations of 0.1 percent and 0.1° indicates thatthe

extreme of radiation on 356° truewould exceed the MEOV on that

azimuth by 0.1 mv/m. As shown in paragraph 26 of the Findings,

in order to prevent radiation from ever exceeding the MEOV, varia

tions of the antenna parameters must be held to no more than 0.2 per

cent in magnitude and 0.2 ° in phase.

7. In the case of Huntley's proposed antenna system , assuming that

it is adjusted to the calculated field values, the center tower may be

varied plus or minus 0.5 percent in current and plus or minus 0.4°

in phase before radiation would acquire the MEOV in several direc

tions and not exceed the MEOV in other directions. Nevertheless, on

the critical azimuth of 2° true a change in current magnitude of 1

percent and phase of 0.6° would produce radiation in excess of the

15 F.C.C. 2d
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MEOV by 2.6 mv /m . ( See par. 38 of Findings.) Similarly, a varia
tion of 0.7 percent and 0.4 °in current and phase respectively would

resultin exceeding theMEOV by 0.2 mv/m.

8. In the vicinity of each proposed antenna site there are a number

of towers or other manmade obstructions which represent potential

sources ofreradiation. These are discussed at length in the Findings

and no detailed repetition is needed here. It is sufficient to state that

there was a consensus among all the consultants who testified that

these towers could be effectively detuned or otherwise isolated so as

notto produce reradiation . It is somewhat ambiguous, however, on the
basis of the record as to how these obstructions would be detúned or

at what cost. It is fair to say, however, that under ideal conditions

they could be eliminated as hazards to the effective performance of

either the Cosmopolitan orHuntley proposals.

9. A more critical question arises in connection with monitoring.

Both Cosmopolitan and Huntley propose to use a Nems-Clarke type

112 phase monitor which,according to its manufacturer, has a resolu
tion of 0.5 ° in phase and 0.5 percent in current. Huntley also has pro

posed to add a digital voltmeter so that this resolution can be sharpened

to 0.1 ° in phase and 0.1 percent in current. According to the KWKH

engineer, however, in neither instance would the monitoring equip

ment be adequate for surveillance of the small variations to which the

antenna parameters must be held if the respective antenna systems are

not to produce radiation in excess of theMEOV specified. (See pars . 27

and 39 of the Findings.) It was his opinion — and this was not dis

puted — that good engineering practice requires an instrument capable

of resolution approximately three times as great as the requirement

for reading the instrument. Thus, resolution and repeatability in the

case of either proposal can be no greater than 0.2 percent for determin

ing current ratios. The evidencewas not conclusive that the type 112

monitor, even when used with a suitable digital voltmeter, would show

current ratios with the necessary accuracy. On the basis ofthese factors

and others set forth at length in the Findings it would appear that the

question as to whether either proposed system will function with that

degree of perfection required to protect KWKH from interference

cannot be answered dogmatically one way or the other. In a situation

where the suppression of radiation on certain bearings is as critical

as shown here, it is not without significance that the applicant faces a
serious risk. Assuming that he can construct and maintain his array

in the manner hoped for, he is safe. But if he encounters adverse field

conditions it is possible that an expensive investment may be largely

lost because, in such circumstances,he may find it impossible to secure

a license to cover his construction. Thus, it is not unreasonable to bear in

mind the hazards to the applicants themselves.

10. Considering all of these factors the hearing examiner is forced

to conclude that upon this record it is impossible to predict affirmatively

the successful adjustment and maintenance of either proposed array.

This is not to say that the opposite is true. In other words the examiner

cannot say positively that neither array is subject to adjustment and

15 F.C.C. 20
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maintenance. But such a conclusion is not required because the burden

lay with the applicants, not with KWKH. It is thus concluded that

neither Cosmopolitan nor Huntley has met its burden of proof and

both must therefore be denied.

It is ordered, That unless an appeal to the Commission from this

initial decision is taken by any of theparties,or the Commission reviews

the initial decision on its own motion, theapplications of Cosmopolitan
Enterprises, Inc. ( file No. BP -16347) and H. H. Huntley ( file No.

BP-16570) for construction permits Are denied.

15 F.C.C. 2d
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FCC 68-1166

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of
ESTATE OF PERCY B. CRAWFORD, FLOURTOWN, Files Nos. BTC - 5627

PA.

and BALH-1098
For Transfer of Control and Assignment

of License

DECEMBER 5, 1968 .

Estate of Percy B. Crawford,

Post Office Box 86,

Flourtown, Pa. 19031

GENTLEMEN: On November 26, 1968, the Commissionconsidered

your two applications (a ) for transferof control of WKTX , Inc. ,

licensee of station WKTX, Atlantic Beach, Fla ., from American

Dielectrics Corp. to the estate of Percy B. Crawford, Ruth Crawford

Porter, executrix (BTC - 5627 ) ; and (6 ) for assignment of license of

station WAQB- FM , Atlantic Beach, Fla ., fromLouac, Inc. , to the

estate of Percy B. Crawford, Ruth Crawford Porter, executrix

( BALH -1098 ), and found substantial and material questions of pol

icy and fact, as hereinafter mentioned , which necessitate designating

theapplications for hearing.

The policy question raised is the appropriateness of an estate acquir

ing broadcast licenses. While the Commission's rules provide for the

interim assumption of control by the executrix of the broadcast licenses

of a deceased licensee ( see sec. 1.541 ) , we believe that policy questions

are raised when a long-existing estate seeks to acquire voluntarily a

broadcast license for the benefit of the estate . We note that the same

policy question , of course, would not be present if the beneficiaries of

the estate would seek to acquire station licenses in their own right.

Secondly, there is a question as to whether the assignee's proposed

programing was based upon an adequate survey of the community

needs of the area to be served. In thisregard, we are enclosing a copy

of Public Notice, FCC 68–847, issued August 22, 1968, governing

surveys.

You are requested to submit comments on the matters raised within

20 days of the date of this letter. Failure to do so will result in dis

missal of the above applications.

Commissioner Cox absent.

BY DIRECTION OF THE COMMISSION ,

Ben F. WAPLE , Secretary .

1 Enclosure deleted .

15 F.C.C. 2d
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FCC 68-1210

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

AMENDMENTS OF SECTION 0.371 OF THE RULES

AND REGULATIONS, DELEGATIONS OF AU

THORITY TO THE CHIEF, OFFICE OF OPINIONS

AND REVIEW

ORDER

(Adopted December 18, 1968 )

BY THE COMMISSION : COMMISSIONER Cox ABSENT.

1. The Commission has determined that the Chief, Office of Opinions

and Review, should be authorized to act on requests for permission to

file pleadings in excess of the length prescribed by the rules and regu

lations when such requests relate topleadings to be filed in hearing

proceedings pending before the Commission en banc. The delegation

of this function to the Chief, Office of Opinions and Review , will con

tribute to the proper functioning of the Commission and the prompt

and orderly conduct of its business.

2. Authority for this amendment is contained in sections 4 ( i ) and

( j), 5 (d ) , and 303 ( r ) of the Communications Act of 1934, as amended,

47 U.S.C.154 ( i ) and ( j ) , 155 (d ) , and 303 ( r ) . Because the amendment

relates to matters of procedure and internal organization, the pro

cedural and effective date provisions of section 4 of the Administrative

Procedure Act, 5 U.S.C.553, are inapplicable.

3. In view of the foregoing, It is ordered , effective December 30,

1968, That section 0.371 of the rules and regulations is amended.

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary .

15 F.C.C. 2a
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FCC 68R -518

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

GEORGIA Radio , Inc., ROCKMART, GA.

FAULKNER Radio, INC ., ROCKMART, Ga.

For Construction Permits

Docket No. 18314

File No. BPH-5992

Docket No. 18315

File No. BPH -6224

MEMORANDUM OPINION AND ORDER

(Adopted December 13, 1968 )

BY THE REVIEW BOARD :

1. The above -captioned applications were designated for hearing

by Commission order , FCC 68-905, released September 11, 1968, 33

F.R. 14084. In that order the Commission specified a number of issues

including a standard comparative issue. However, the Commission

made no reference whatsoever to Georgia Radio, Inc.'s (Georgia's ) ,

proposalto duplicate part of the programing of its standard broad

cast station in Rockmart on the FM facility. Faulkner Radio, Inc.

(Faulkner ), has now petitioned the Commission to enlarge the issues 1

to permit a showing concerning the benefits to be derived from the

proposed duplication of programing of standard broadcast station

WPLK, Rockmart, Ga. , by Georgia's proposed FM station.

2. The petitioner points out that in response to question 21 of sec

tion IV - A , Georgia has stated that its FM station will duplicate the

programing of stationWPLK to the extentthat it will carry all news,

public affairs, and religious programing during the daylight hours

and a 1 -hour program from 2 to 3 local time, called “ The Voice of

Dallas.” However , Faulkner notes, Georgia has neglected to specify

the number of hours each day which will be duplicated. Petitioner

undertakes to calculate the number of hours involved and suggests

that approximately 37.2 percent of the FM broadcast day would be

devoted to duplicating AM programs.? Faulkner observes that since

the Commission did not note these circumstances in the designation

order, it is precluded from making a threshold showing concerning

this matter before the hearing examiner. It argues, however, that since

the Commission in Jones T. Sudbury, 8 FCC 2d 360, 10 R.R. 2d 114

( 1967), was very careful to point out that in situations where one ap

plicant proposes substantial duplication of its AM programing and

1 The ReviewBoard also has before it for considerationan opposition by Georgia Radio,

Inc., and Broadcast Bureau's comments, both filed Oct. 23, 1968, and a reply by Faulkner
Radio , Inc., filed Nov.4 , 1968 .

2 The petitioner's calculation is based upon a program breakdown in sec . IV-A of

Georgia's application. Since the AM station is daytime only . petitioner's figure may be

somewhat high, but Georgia in its opposition failed to challenge this calculation or to

supply a specific figure . We will, therefore, proceedon the assumption that approximately

37 percent of Georgia's FM broadcast day will be devoted to duplication of its AN

programing.
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the other does not, this difference in the proposals may properly be

considered under the standard comparative issue in the context of

efficiency of frequency use. In Sudbury ,petitioner argues, the Commis

sion noted particularly that, since it is less efficient to use two fre

quencies to deliver a single program to a receiver location than it is

to use two frequencies to deliver two programs to the receiver location,

the applicant proposing duplication would be given an opportunity

to show that its proposal is, nevertheless ,in the publicinterest.

3. In its opposition, Georgia contends that sinceFaulkner has pre

sented no facts which were not available to the Commission at the

time of designation, any modification of the hearing order with respect

to this matter would result in an unauthorized review of the Com

mission's decision by the Review Board. Georgia does not question

the fact that asubstantial percentage of its FM broadcastday would

consist ofduplication of its AM programing. However, it does submit

an affidavit of its principalstockholder to the effect that the programs

which would be duplicated are of such nature that the public interest

would be served thereby. It also argues that in view of the Commis

sion's declaration in its Policy Statement on Comparative Broadcast

Hearings, 1 FCC 2d 393, 5 R.R. 2d 1901, to the effect that comparative

programing would not be considered inthe absenceof a specific issue,

to require inquiryinto the duplication matter would be improper.

4. The Bureau, in its comments, expresses the view that an applica

tion which proposes duplication for 37 percent of the operating day

comes within the scope of the Commission's pronouncement in the

Sudbury case , supra , and that, therefore, the examiner should afford

Georgia anopportunity to " * * * demonstrate that there are benefits

offsetting the disadvantages of its duplicated programing in order to

avoid a demerit in the comparative evaluation of the applications."

5. The Review Board agrees with Faulkner and the Bureau that the

duplication proposed by Georgia is substantial 3 and that this case falls

within the Commission's pronouncement in Sudbury, supra . The ex

aminer will , therefore, be authorized to permit Georgia to demonstrate

that there are public benefits offsetting any disadvantages which may

flow from its duplicated programing.With respect to Georgia's argu

ment that Review Board consideration of this matter is precluded

because the facts which petitioner relies upon were available to the

Commission at the time of designation , we note that in Atlantic Broad

casting, 5 FCC 2d 717 , 721 , 8 R.R. 2d 991 ( 1966 ) , the Commission

instructed the Review Board to consider such matters as might be

raised by the parties unless those matters were specifically considered

in the designation order. Since the question of Georgia's duplicated

programing was not so considered , Review Board consideration of
thatmatter here is entirely proper.

6. It is ordered, That the petition to enlarge issues, filed October 2 ,

1968, by Faulkner Radio, Inc., Is granted .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

* See Kieth L. Reising, 1 FCC 2d 1082 ( 1965 ) , and Hubbard Broadcasting, Inc. , FCC
68-11 , 33 F.R. 551 ( 1968 ) .
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FCC 68–1196

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

LIABILITY OF HASTINGS BROADCASTING, INC.,

LICENSEE OF Radio STATIONS KICS AND

KICS (FM) HASTINGS, NEBR.

For Forfeitures

MEMORANDUM OPINION AND ORDER

( Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSENT.

1. The Commission has under consideration twonotices of apparent

liability, each dated August 15, 1968 , addressed to Hastings Broadcast

ing, Inc., licensee of radio stations KICS and KICS (FM ) , Hastings,
Nebr.

2. The notices of apparent liability each in the amount of $ 25 were

issued for violation of section 1.539 ( a ) of the rules in that the licensee

did not file renewal applications for KICS and KICS_( FM ) at least

90 days prior to the expiration dates of the licenses. Renewal appli

cations were due tobe filed for each station on or before March 4, 1968,

but they were not filed until March 14, 1968, 10 days beyond the due

date .

3. The notices of apparent liability were mailed to the licensee on

August 15, 1968, by certified mail - return receipt requested. Although

the return receipts indicate that the licensee received the notices on

August 19, 1968, the licensee failed to reply to the notices within the

30-day period prescribed by section 1.621 of the Commission's rules,

and has not made reply subsequent to the expiration of the 30-day

period.

4. In the absence of responses and in the light of the matter set forth

in the notices of apparent liability, we find that the licensee willfully

and repeatedly violated section 1.539 ( a ) of the rules.

5. In accordance with the provisions of section 503 ( b ) of the Com

munications Act of 1934, as amended, and section 1.621 (b ) of the Com

mission's rules,' It is ordered that Hastings Broadcasting, Inc. , licensee

of radio stations KICS and KICS (FM ), Forfeit to the United States

the sum of $25 for each station ( à total of $50) for willful and re

peated failure to observe section 1.539 ( a ) of the Commission's rules.

Payment of the forfeitures may be made by mailing to the Commission

1 Sec. 1.621 of the Commission's rules provides, in pertinent part, as follows: " If the

Hcensee ... failstotakeanyactionin respect to a notification ofapparent liability for

forfeiture, an order shall beentered establishing the forfeiture as the amount set forth in

the notice of apparent liability."
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a check or similar instrument drawn to the order of the Treasurer of

the United States. Pursuant to section 504 ( b ) of the Communications

Act of 1934, as amended, and section 1.621 of the Commission's rules,

an application for mitigation or remissionof forfeiture may be filed

within 30 days of the date of receipt of this Memorandum Opinion and
Order.

6. It is further ordered, That the Secretary of the Commission send a

copy of this Memorandum Opinion and Order by certified mail - re

turn receipt requested, toHastings Broadcasting, Inc. , licensee of

radio stations KICS and KICS ( FM ), Hastings, Nebr.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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FCC 68R -517

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

John P. HILMES, GEOFFREY B. KNUTSON AND Docket No. 18183

Tom E. BEAL, D.B.A. H - B - K ENTERPRISES, File No. BP-13823

GRANDVIEW , Mo.

BROADCASTING, INC. , KANSAS CITY, Mo. Docket No. 18184

For Construction Permits File No. BP - 14486

MEMORANDUM OPINION AND ORDER

( Adopted December 13, 1968 )

BY THE REVIEW BOARD : BOARD MEMBERS NELSON AND KESSLER DIS

SENTING WITH STATEMENTS .

1. This proceeding involvesthe mutually -exclusive applications of

H - B - K Enterprises ( H - B - K ) and Broadcasting, Inc. ( Broadcast

ing ), seeking authority to construct new standard broadcast stations

in Grandview , Mo., and Kansas City, Mo., respectively. By Memoran

dum Opinion and Order (FCC 68–521, released May 15, 1968 ) , the

applications were designated for hearing under a coverage issue, a

nighttime city coverage issuerelating to Broadcasting, a suburban com

munity issueas to H - B - K , a 307 (b) issue and acontingentcomparative

issue. By Memorandum Opinion and Order (FCC 68R -326 , 14FCC 2d

241 , released August 7, 1968 ) , the hearing issues were enlarged to in

clude a daytime city coverage issueagainst Broadcasting. Now before

the Review Boardis a joint petition filed by the applicants on Au

gust 20, 1968, looking toward dismissal of H - B -K's application in

return for reimbursement of theexpenses incurred by it in theprepara

tion and prosecution of its application and a grantof Broadcasting's
application. The petition raises questions as to whether ( a ) all of the

claimed expenses may be reimbursed pursuant to section 311 ( c ) of the

communications act, (6 ) publication is required pursuant to rule

1.525 (b ), and ( assuming that (a ) and ( b ) are resolved favorably to

petitioners) ( c ) whether the remaining coverage issue against Broad

casting may be resolved without hearing. The questions will be

considered seriatim .

2. Under the terms of the agreement, H - B - K would dismiss its

application and would be reimbursed in an amount not exceeding

$ 16,731.54 for legitimate and prudent expenses incurred in the prep

aration, filing, and prosecution of its application. The Broadcast

1 On Sept. 12 , 1968, the Review Board released a Memorandum Opinionand Order, FCC

68R - 374, 14 FCC 20 597 , adding an issue to determine whether the H-B-K proposal is

consistent with a particular bilateralagreementbetween theUnited States and Mexico.

? Alsobefore the Review Board are BroadcastBureau's opposition , filed Sept. 18, 1968,

and joint reply of H - B - K and Broadcasting, filed Oct. 21 , 1968.
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Bureau, in its opposition, contends that insufficient information has

been supplied as to certainclaimed items of expenses including mileage

and transportation costs, educational materialand office expenses, land
lease expenses, surveying and related fees, and, under miscellaneous

items, expenditures related to a NAB convention and expenses and
payments relatedto the dismissal of a third applicant. In an affidavit

appended to the joint reply, applicants give detailed explanations of

the nature of the expenditures. Of the $ 16,731.54 in expenditures,

H - B - K expended $88for subscriptions to Broadcasting Magazine and

Yearbook, $ 50 for a film shown to Grandview Chamber of Commerce,

a payment of $1.10 to Electronic Industries which is unexplained,

$50 for membership dues in Grandview Chamber of Commerce,

$ 138.38 for attendence to NAB convention, and $ 1,506 for payment for,

and acquiring information leading to, dismissal of oneofthe competi

tive applications, for a total amount of $ 1,833.48. These items were not

incurred in connection with the "preparing, filing, and advocating the

granting ” of the H - B - K application and, under section 311( c ) (3 ) of

the act,mustbe disallowed . See e.g., Charlottesville Broadcasting
Corporation (WINA ), 3 FCC 2d 117, 7 R.R. 2d 657 ( 1966 ) , and South

Jersey Radio, Inc., 12 FCC 2d 457, 12 R.R. 2d 787 ( 1968 ) . The reim

bursement of the expenses will thus be limited to $ 14,898.06. Otherwise

the petitioners have complied in all respects with the requirements

of section 1.525 ( a ) of the Commission's rules. The joint petition

is adequately supported by facts relevant to the nature of the con

sideration involved ; details as to the initiation and history of the

negotiations between the parties have been furnished ; and theexpenses

for which reimbursement is sought have been adequately substanti
ated . Aside from section 307 (b ) considerations, approval of the agree

ment would be in the public interest since it would expedite the

inauguration of the new service proposed by Broadcasting.

3. Petitioners urge that publication of a notice of withdrawal pur

suant to section 1.525 (b ) of the rules is not required in this case. Peti

tioners note that a suburban community issuewas designated against

H - B - K because it had failed to overcome the presumption that it

realistically proposed to serve Kansas City , Mo., rather than nearby

Grandview . They contend that for purposes of determining the publi

cation question the H - B - K application must be considered as one for

Kansas City , Mo.; and that Logan Broadcasting Co., 10 FCC 2d 166,

11 R.R. 2d 258 ( 1967 ) , is controlling. There, the Review Board held

that, where a suburban community issue has been designated against

the dismissing applicant, the application will be considered as one

for the larger community and the publication question will be resolved

on that basis. Petitioners conclude that the withdrawal of the H - B - K

application would not unduly impede the objectives of the section

307 ( b ) of the communications act. In addition , the petitioners submit

information showing that Broadcasting's 0.5-mv /m contour would

encompass the H - B - K's 0.5 -my/ m contour and would provide service

to 331,073 more persons that the H - B - K proposal. As to daytime 2

mv / m signal, Broadcasting's proposal would include 1,109,874 per

sons in an area of 2,760 square miles, while H - B - K's proposal would

include 857,744 persons in an area of 800 square miles . At night, Broad
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casting would provide interference - free service to 245,889 more persons

than would H - B - K .

4. In opposition, the Broadcast Bureau contends that Logan is

distinguishable because a grant to Broadcasting would represent the

sixth station inKansas City although Grandviewwould remain with

out a station, whereas in Logan the surviving applicant brought a first

local transmission servicetoa community of 6,417 , served a white area

of 624, and provided another service to areas having only four services.

The Bureau argues that merely because H - B - K was not found to have

rebutted the presumption thatit would realistically serve Kansas City

does not necessarily mean that another application, specifying Grand
view with more local characteristics, would likewise fail to rebut the

presumption. It argues thatthe 307 (b ) rights of Grandview should not

be forsaken because this particular applicant in hearing has failed to

rebut the presumption , and that to dispense with publication would

have the effect ofconverting the rebuttable presumption found in the

Commission's suburban community policy statement to a conclusive

rule. In reply, the petitioners contend that failure to adhereto Logan

would undermine a basic objective set forth in the suburban com

munity policy statement, by making a nullity of the presumption

intended to be rebuttable only after the conclusion of an evidentiary

hearing.

5. The factual distinctions between the instant case and Logan,

supra, do not warrant a departure from the holding therein that, where

a suburban community question has been specified, the suburban com

munity presumption will be given effect in determining the publica

tion question under rule 1.525 (b ). The application of the suburban

community presumption here does not, in our view, derogate from

the “ 307 (b ) rights” ofGrandview, since H - B - K's application must be

consideredas a Kansas City proposaluntil such time as H - B - K estab

lishes at an evidentiary hearing that it,in fact, will provide a realistic

transmission service for Grandview . Moreover,refusal to follow Logan

would result in a paradoxical situation in which the presumption

would beapplicable for purposes of a hearing in this proceeding but

wouldnot apply when an applicant seeksto withdraw .Since thepre

sumption is based upon objective factual conditions, we perceive no

valid reason why itsapplicability shoulddepend upon the posture of

the proceeding. We therefore treat the H - B - K application as being

for Kansas City. Accordingly, both applications are, in effect, for the

same city and, as the aboveundisputedinformation indicates, Broad

casting would provide service to larger numbers of people than would

the H - B - K proposed operation. Therefore, the dismissal of the

H - B - K application would not unduly impede the achievement of a

fair, efficient, and equitable distribution of radio service, and publica

tion pursuant to section 1.525 (b ) of the rules is not required.

6. There remains the issue regarding Broadcasting's coverage of

Kansas City, Mo., with a 5 -mv / msignal as required by section 73.188

of the rules. According to the undisputed facts, Broadcasting's daytime

5 -mv / m contourwould encompass 514,553 persons residingin an area

of 282 square miles, which represents 99.5 percent and 89.3 percent of

the Kansas City population and area , respectively. At night, the

15 F.C.C. 2a

106-519-69 6



686 Federal Communications Commission Reports

5 -mv / m contour would encompass 471,761 persons and 121 square miles,

representing 91.2 and 38.3 percent of the Kansas City population and

area, respectively. The petitioners contend that, if the coverage de

termination were made on the basis of 1960 city boundaries when

Broadcasting's application was filed, prior to the annexation of land

by the city in 1961 , 1962, and 1963, Broadcasting's 5 -mv/ m signal

would be provided to the entire city during daytime hours and

447,604 persons in an area of 96 square miles or 94.1 and 73.9 percent

of the 1960 Kansas City population and area, respectively, at night.

Petitioners claim that the land annexed since 1960is rural in nature.3

Petitioners further argue that, the Commission has held that the pur

pose of 5 -mv/m coverage requirement of rule 73.188 ( b ) ( 2 ) is to in

sure that all or greater part of a particular urban group would be

served ; that the term “most distant residential section " as used in

section 73.188 ( b ) ( 2 ) refers to an urbanized residential area and not

to essentially rural area which might exist within a city's political

boundaries ; and that proposals falling short of absolute compliance

can be granted withouta waiver of therules where substantial compli

ance would be achieved, citing Manchester Broadcasting Co., 24 FCC

199, 14 R.R. 219 ( 1958 ) ; Andy Valley Broadcasting System , Inc., 12

FCC 2d 3, 12 R.R. 2d 691 ( 1968 ); KDEF Broadcasting Co., 30 FCC

635, 20 R.R.684 ( 1961). The petitioners further contend ( supported by

an affidavit from Broadcasting's consulting engineer ), that there is no

point in or near Kansas City which, if used as a transmitter site,

would permit the Broadcasting 5 -mv / m contourto encompass the en

tire present political boundaries of the city and still provide a 25-mv /m

signal over the main business district of Kansas City ; that in view

of the protection requirements imposed by a new Canadian station

and class I-B station WOWO, Fort Wayne, Ind ., and other design

problems posed by cochannel stations, the Broadcasting site is opti

mum in terms of rendering the most efficient service to the Kansas

City area, and there is no alternate site from which a full time station

on 1190 kHz could provide comparable benefits to the public. Finally,

petitioners point out that Broadcasting originally proposed to operate

at 1000 - w power at night, but was required, because of the establish

ment of a new Canadian station , to reduce its proposed power to

7. The Broadcast Bureau in its opposition contends that, although

during daytime there would be substantial compliance with the re

quirements of section 73.188 ( b ) ( 2 ) of the rules, the nighttime coverage

of 38.3 percent of the city falls considerably short of compliance ;

that the two cases cited do not compare with the 38.3 percent figure

proposed by Broadcasting and are not suitable precedents; and that

South Norfolk Broadcasting Co. , 1 FCC 2d 621 ( 1965) , where the

proposed station enclosed 32.5 percent of the land area and 91.5 percent

of the population of the principal city, is not an adequate precedent

and distinguishable from the instantcase. Bureau further contends

that Broadcasting's inability to obtain an alternate site is largely due

Tosupport this claim , petitioners note that the population density of the area which
will not receive a 5 -mv /m signal is 232 persons persquare mile,as opposed to 3.660 for

the remainder of Kansas City, and submít various photographs of thearea attempting to

depict its rural nature.

250 w.
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to the restricted 25-mv / m coverage caused by power limitations on the

channel, and that the portion ofKansas Citylocated outside the pro

posed 5-mv/m contour and characterized by petitioners as rural is

really a mixture of farmland and built-up areas. The petitioners in

their reply contend that the Broadcast Bureau overlooksthe fact that

Broadcasting proposes to serve a larger percentage of the population

of the cityinvolved here with a nighttime contour than was served in

either of the earlier cases in which applications were found to be in

substantial compliance with rule 73.188 (b ) (2 ) ; that one of the

grounds for the decision in KDEF, supra, was that the applicant

would provide a sixth nighttime service to a community of 100,000

personsor less than one-fifth the size of Kansas City ; that in Norman

0. Protsman, 26 FCC 466,18 R.R. 372d ( 1959) , a grant provided a com

munity of 20,000 persons a fourth local outlet whereas Broadcasting

proposes to provide fifth fulltime service to a city with a population
of nearly half a million ; and that the Bureau, in alleging that Broad

casting would not serve white orgray areas, fails to note that no white

or gray areas were served by the applicants in KDEF, Norman 0.

Protsman,and South Norfolk.

8. The Review Board agrees with the Broadcast Bureau that the

section 73.188 issue cannot be resolved on the basis of the pleadings.

Broadcasting's 5 -my / m nighttime contour would encompass 91.2 per

centof the population and38.3 percent of the areas ofKansas City.

While the Commission has held, as petitioners point out, that the cov

erage rules were intended to apply to an urbanized residential area and

not to essentially rural area which may exist within a city's political

boundaries, petitioners have not adequately shown that Broadcast

ing's proposed 5 -mv/ m nighttime contour does encompass the most

distant urbanized residential sections within the city . In the only

case relied on by the petitioners where the area coverage was as low as

that proposed here,South Norfolk Broadcasting Co., supra, the ex

aminer found that the area within the city, but beyond the applicant's

5 -my / m contour, had a population density of 26.2 persons per square

mile, and that a substantial portion of that area was a swamp. Here

the average population density is 232 persons per square mile, and the

photographs submitted by the petitioners are confined to the northern

portion of the annexed land. Thus, as noted by the Bureau, the area

could be a mixture of rural and urban areas, and the details as to the

extent of the rural and urbanareas, and the population density therein,

remain unknown. We therefore believe thatan evidentiary hearing

under the issue is required , and Broadcasting's application will be

retained in hearing status. Moreover, where a major urban community

such as Kansas City is involved , it is appropriateto take account of an

additional related factor which bears on the coverage issue. In recent

years, the populations of largé urban areas in the United States have

been growing at a rapid rate, andif this trend existsin therecently

annexed areas of Kansas City, it could be a matter of only a few years

* Cl. Andy Valley Broadcasting System , Inc. , supra , where the Commission found that

" by means of demographic and topological maps and aerial photographs, Andy Valley has

shown conclusively that the areas outside its proposed 5 -mv / m contour are sparsely

populated rural areas, readily distinguishable from the urbanized residential environs of

Auburn." [ Emphasis added .]
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before applicant's station, because of its limited area coverage, serves a

substantially smaller portion of the population in the community
and becomes one moreof a growing number of substandard big city

stations. In this connection , the Commission has shown increasing

concern about such substandard stations. See Policy Statement on Sec
tion 307 (6 ) Considerations for Standard Broadcast Facilities In

volving Suburban Communities, 2 FCC 2d 190. With the limited num

ber ofstandard broadcast assignments available, a failure to take ur
ban population growth into account in cases such as this involving

limited coverage could preclude these developing areas from enjoying
the local broadcast services which they would receive if the coverage

rules are complied with.

9. Accordingly, It is ordered , That the joint petition for approval

of agreement and for other relief, filed August20, 1968, by John P.

Hilmes, Geoffrey B. Knutson, and Tom E. Beal, doing business as

H - B - K Enterprises, and Broadcasting, Inc., 18 granted to the extent

indicated herein; that the agreement submitted herewith Isapproved ;

that the application of H - B - K Enterprises (BP -13823) 18 dis

missed with prejudice; and that the application of Broadcasting, Inc.

( BP - 14486 ), Is retained in hearing status.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

STATEMENT OF BOARD MEMBER JOSEPH N. NELSOX

The majority opinion has denied reimbursement to H-B-K Enter

prises of $ 1,500 which H-B-K had paid in 1966 to Radiorama, Inc., a

former mutually exclusive applicant, notwithstandingthe factthat

said payment of out-of-pocket expenses had been found by the Com

mission en banc to be in the public interest. Radiorama , Inc., FCC

66–363, BP - 14344, released April 26, 1966. I dissent. Since the back

ground information relating to said expenditure is not contained in

themajority opinion , it is summarized below .

H - B -K's application was filed on January 15, 1960, and has been

prosecuted vigorously by its principals sincethat date . On March 14,

1966, H - B - K and Radiorama filed a joint motion for approval of

agreement for dismissal of Radiorama, Inc., application. In approv

ing partial reimbursement of $ 1,500 to Radiorama, the Commission

found that a grant of the joint request would be in the public interest

because it would permit a more expeditious determination regarding

H - B - K and other proposals for the use of the 1190 kc frequency.

Section 311 ( c) ( 3 ) of the communications act authorizes the Com

mission to permit reimbursement on a public interest finding that such

payment is for moneys legitimately and prudently expended by the

dismissing applicant in connection with preparing, filing, and ad

vocating thegranting of his application. Advocating or prosecuting

an application by a party may take the form of upgrading his own

application or downgrading or seeking dismissal of a competing appli

cation. Such dismissal may be sought on the basis of procedural or

substantive defects respecting thecompeting application, or on the

basis of reimbursement of expenditures and voluntary dismissal. In

15 F.C.C. 2a
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all of said situations, the moving party is primarily and basically

advocating thegranting of his application.

Since there do not appear tobe any Commission or Board precedents

holding that reimbursement should be denied in the factual circum

stances pertaining herein, the majority's refusal to permit reimburse

ment would appear to be based on an assumed extension of existing

policy . True, it is existing policy not to allow reimbursement of legal

fees, for example, incurred in preparing a petition for reimbursement

and dismissal; however,in such cases, the dismissing applicant seeking

reimbursement is engaging in actions antithetical to advocacy sup

porting the grant of an application. Thus, it is clear that Commission

policy with respect to the latter situations cannot be extended to the

facts at bar. On the otherhand, if new policy is involved, the question
should be certified to the Commission .

In my view, the expenditure of $ 1,500 by H - B - K comes squarely

within the wording of section 311 ( c ) ( 3) of the communications act .

Surely, if Radiorama, Inc., was an existing applicant, no objection

would be raised to its reimbursement of the $ 1,500 by Broadcasting.

Accordingly, I fail to see why the two -step reimbursement is objec

tionable to the majority when the one-step reimbursement would have

been deemed proper. Since the public interest aspect of that expendi

ture has already been determined favorably by the Commission en

banc, H - B - K is entitled to reimbursement. Further, I agree with

Board member Kessler that a showing has been made warranting a

waiver of section 73.188 ( b ) ( 2 ) of the rules.

DISSENTING STATEMENT OF BOARD MEMBER SYLVIA D. KESSLER

As to the adequacy of nighttime service, I believe that a waiver

of rule 73.188 ( b) ( 2) is warranted. Here 91.2 percent of the popula

tion will be covered, and the proposal substantially satisfies the purpose

of the rule which is designed to assure adequate service to the urban

population within applicant's community. Accordingly, I would grant

the application of Broadcasting, Inc. It is my view that Broadcasting
has adequately established that the area outside the nighttime 5-my/m

coverage is predominantly rural, and that much of that area was

acquired by Kansas City through annexation subsequent to the filing

of Broadcasting's application . It is not disputed that Broadcasting
is unable to obtain an alternate antenna site which would enable it

to place a 5-mv/m signal over the entire city and still place a 25 -mv/m

signal over themain business district as required by rule 73.188 ( b ) ( 1 ) ,

and that this limitation is necessitated by protection which must be

accorded to Canadian and class I - B stations. Hence, strict compliance

with the rule is impossible, and it is not reasonable to demand such

compliance in this case. I also believe that the showingmade by Broad

casting is consistent with the principles of the cases relied upon by the

majority, and that under this circumstance a hearing on issue No. 2

would serve no useful purpose.

15 F.C.C. 2d
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FCC 68-1183

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

SEABORN RUDOLPH HUBBARD, VERO BEACH , Docket No. 18399
FLA . File No. BPH-6287

Requests : 93.5 megacycles, No. 228 ; 3

kilowatts; 137 feet

TROPICS, Inc. , VERO BEACH , FLA . Docket No. 18400

Requests : 93.5 megacycles, No. 228 ; 3 File No. BPH - 6311

kilowatts ; 213 feet

For Construction Permits

MEMORANDUM OPINION AND ORDER

(AdoptedDecember 12, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSENT.

1. The Commission has before it for consideration ( a) the above

captioned and described applications which are mutually exclusive

in thatoperation by the applicants as proposed would result in mu

tually destructive interference, ( 6 ) petition for modification of in

terim policy and designation for hearing , filed bySeaborn Rudolph

Hubbard (Hubbard ), (c) response of Tropics, Inc. (Tropics) , to

Hubbard's petition, and ( d) Hubbard's reply comments.

2. On March 27 , 1968, the Commission issued a notice of proposed

rulemaking (33 F.R. 5315, FCC 68–332 ) inviting comments on pro

posed rules which would preclude common ownership of more than

one full -time broadcast station in a single market. This notice indi

cated that applications then on file would be processed in accordance

with the existing rules but that action on later -filed applications in

conflict with the proposed rules would not be taken until the rule

making proceeding was concluded so as to avoid further proliferation

of commonly owned stations in individual markets duringthe pend

ency of theproceeding. Various parties sought reconsideration of this

interim policy, and the Commission, by Memorandum. Opinion and

Order of May 15, 1968 ( 12 FCC 2d 912 , 13 R.R. 2d 1526 ) , denied

these petitions. In so doing, it clarified various aspects of the interim

policy, including the reasoning behind the decision not to designate

mutually exclusive applications for hearing if one or more were in

conflict with the proposed rules. As the document indicated , this

policy, in great measure, was premised on the Commission's deter

mination to conclude the proceeding with dispatch. Thus, the Com

mission concluded , the advantage of a small saving of time was more

than outweighed by the matter of involving applicants in the sub

stantial costs of possibly unnecessary hearings. Now , however, the
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picture has changed markedly and it is clear that at a minimum, a

number of additional months will be required before the rulemaking

proceeding can beconcluded. Even now the processing of a number of
groups ofmutually exclusive applications has had to be halted be

cause of the interim policy. Inevitably, continuation of the interim

policy would cause this number to grow significantly in the coming

months. This development has convinced usthat a change in the in

terim policy is required to avoid the creation of such a backlog. There
fore, we are modifying the interim policy to permit the designation

for hearing of mutually exclusive applications even if one or more

conflict with theproposed rules. Under the new policy, if an applica

tion not in conflict with the proposed rules is preferred, it will be

granted in the usual manner. If, on the other hand, an application in

conflict with the proposed rules is preferred , it and all other applica

tions then remaining in the proceeding will be retained in hearing

until resolution of the rulemaking proceeding. Appropriate action

would then be taken in light of the disposition ofthe rulemaking

proceeding.

3. Hubbard filed a petition requesting modification of the interim

policy to permit designation of his application for hearing. Tropics

supportedthis request but insisted that both applications be consid

ered without regard to the proposed rules. As we indicated in our

discussion about the interim policy, supra, the public interest requires

that certain changes be madeacross the board , not just in individual

cases. Since this action on the Commission's own motion in effect

grants the relief requested by Hubbard, no further consideration of

his petition is required. As to Tropics' argument that the hearing

should be governed exclusively by the existing rules, we continue to

adhere to the views expressed in the Memorandum Opinion and Order
referred to above, viz that the importance of promoting the diversity

of viewpoints and program sources in individual markets requires

continuation of the interim policy (as modified ). Accordingly, we

cannot accept the argument that the hearing should be held without

regard to the pendency of the rulemaking proceeding, as Tropics in
effect requests.

4. One final matter discussed in the pleadings warrants considera

tion . Tropics contends that Hubbard failed to meet the local notice

requirements of section 1.580 ( c) of our rules in that he published

his notice in a Fort Pierce daily newspaper rather than Vero Beach's

weekly newspaper. Hubbard disputed the preferability of the Vero

Beach weekly, arguing that the Fort Pierce daily , as conceded by

Tropics, is circulated in Vero Beach , and as a result, that it is the

preferred medium. Tropics apparently seeks no action from us on

this matter, but such action , however , is required because Hubbard

has misconstrued our rules. The order of preferences specified by our

rules is a follows : ( 1) a local daily, (2 ) a local weekly and ( 3 ) a non

local daily circulated in the specified locality - see sections 1.580 (c ) ,

1.580 ( c ) (1 ) , and 1.580 (c) ( 2 ) . Thus, in the absence of a local daily,

Hubbard should have utilized the local weekly. While Hubbard's ac

tion failed to meet the strict terms of the rules, it does not appear

to have been intentionally violative of those requirements. Nor does

15 F.C.C. 20
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the matter assume serious proportions, since there appears to be

no dispute that the Fort Pierce daily is circulated in Vero Beach.

Underthese circumstances we believe that waiver of the strict terms

of the requirements of section 1.580 ( c ) ( 1 ) is warranted. All applica

cants are cautioned, however, that it will not be our intention to regu

larly countenance such deviations from required procedures. In the

future, there should be no confusion in this regard and all applicants

will be expected to use the appropriate medium as specified in our

rules.

5. According to its application, Tropics would require $ 28,373 to

construct and operate for 1 year without revenue . This includes only

$ 6,180 to cover first-year operational costs, an amount which appears

inordinately low . Nevertheless, if the total amount of funds relied

upon by Tropics ($ 38,900) were available, there would be a cushion of

approximately $10,000 to cover additional operational costs. Such
availability is not clear at this time for Tropics has not indicated that

personal endorsements for the $ 15,000 bank loan would be provided

by its corporate officers as required by the bank. Accordingly , an issue

will be specified to determine the availability of this bank loan .

6. Data submitted by the applicants indicate that there would be a

significant difference in the size of the areas and populations which

would receive service from the proposals. Consequently, for the pur

poses of comparison, the areas and populations within the 1 -mv/m

contour together with the availability of other FM services of 1 mv/m

or greater intensity in such areas will be considered under the standard

comparative issue, for the purpose of determining whether a compara

tivepreference should accrue to either of the applicants.

7. Except as indicated below , the applicants are qualified to con

struct and operate as proposed . However, because of their mutual ex

clusivity, the Commission is unable to make the statutory finding that a

grant of the applications would serve the public interest, convenience

and necessity , and is of the opinion that the applications must be

designated for hearing on the issues set forth below .

8. It is ordered , That, pursuant to section 309 ( e ) of the Communica

tions Act of 1934, as amended, the applications Are designated for

hearing in a consolidated proceeding, at a timeand place to be specified

in a subsequent order, upon the following issues :

1. To determine whether the $ 15,000 bank loan relied upon by Tropics

is available to it and as a result whether Tropics has demonstrated its

financial qualifications.

2. To determine which of the proposals would better serve the public
interest .

3. To determine in the light of the evidence adduced pursuant to the

foregoing issues, which of the applications for construction permit should

be granted.

9. It is further ordered , That, if the application of Hubbard is

preferred it shall be granted in the normal manner, but if theTropics

application is preferred, it ( and the Hubbard application if it then

remains in the hearing) shall be retained in hearing pending con

clusion of the rulemaking proceeding in docket No. 18110.

10. It is further ordered , That the relief requested in Hubbard's

petition Is granted.
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11. It is further ordered , That to avail themselves of the opportunity

to be heard, the applicants, pursuant to section 1.221 ( c ) of the Com

mission's rules, in person or byattorney shall, within 20 days of the

mailing of this Order, file with the Commission, in triplicate, a written

appearance stating an intention to appear on the date fixed for the

hearing and present evidence on the issues specified in this Order.

12. It is further ordered ,That the applicants herein shall, pursuant

to section 311 ( a ) ( 2 ) of the Communications Act of 1934, as amended,

and section 1.594 of the Commission's rules, give notice of the hearing,

either individually or, if feasible and consistent with the rules, jointly,

within the time and in the manner prescribed in such rule, and shall

advise the Commission of the publication of such notice as required

by section 1.594 ( g) of the rules.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

15 F.C.C. 20
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FCC 68-1227

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

File No. T - C - 2202

In the Matter of

ITT WORLD COMMUNICATIONS, INC.

Application Under Section 214 of the

Communications Act of 1934 for Au

thority To Acquire a 48-kHz Circuit

From the Communications Satellite

Corp.

In the Matter of

RCA GLOBAL COMMUNICATIONS, INC.

Application Under Section 214 of the

Communications Act of 1934 for Tem

porary Authority To Acquire a 48 -kHz

Circuit From the Communications Sat

ellite Corp.

In the Matter of

ITT WORLD COMMUNICATIONS, INC.

Revisions to Tariff FCC No. 43, Offering

a 48-kHz Leased Channel Service With

Customer Subdivision

In the Matter of

RCA GLOBAL COMMUNICATIONS, INC.

Revisions to Tariff FCC No. 67, Offering
a 48 -kHz Leased Channel Service With

Customer Subdivision

In the Matter of

COMMUNICATIONS SATELLITE CORP.

Revisions to Tariff FCC No. 1 , Offering

a 48-kHz Channel With Ultimate Cus

tomer Subdivision

Docket No. 18411

MEMORANDUM OPINION, ORDER, AND AUTHORIZATIONS

( Adopted December 18, 1968 )

BY THE COMMISSION : COMMISSIONER Cox ABSENT.

1. We have before us revisions separately filed to their respective

tariffs by ITT World CommunicationsInc. (ITT) , RCA Global Com

munications, Inc. ( RCA ) , and Communications Satellite Corp.

(Comsat ) , which raise related questions regarding the appropriate

charges, practices, classifications, and regulationsfor a new leased

channel service in the overseas field - the offer of a 48 -kHz, broadband

data channel which may alternately be subdivided by the customer
into voice channels.
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2. More specifically, the tariff revisions under consideration are :

( a ) Proposed revisions to tariff FCC No. 43 ( i.e. , fifth revised page 19A

and sixth revised page 27A ) , filed on July 11, 1968, with accompanying

Transmittal Letter No. 1273, by ITT, now to become effective on December 20,

1968 , offering leased 48 -kHz channels via cable or satellite facilities between

Washington, D.C., and the theoretical midpoint between the United States

and Spain ;

( 0 ) Proposed revisions to tariff FCC No. 67 ( i.e. , original page 4AA and

second revised page 11E ) , filed by RCA on November 20, 1968, with accom

panying Transmittal Letter No. 3370, to become effective on December 21 ,

1968, offering 48 -kHz leased channels between San Francisco, Calif ., and

Honolulu, Hawaii; and

( c ) Revisions to tariff FCC No. 1 ( i.e., second revised page 9 ; original

page 17 ; original page 18 ; original page 19 ; and original page 20 ), filed by

Comsat on December 9, 1968, pursuant to special permission No. 5428,` effec

tive December 11 , 1968, offering broadband channels to authorized common

carriers between the earth station at Andover, Maine, and a satellite, for use

with a similar channel to Spain , and between the earth stations at Brewster

Flat, Wash. , or Jamesburg, Calif. , and the earth station at Paumalu, Hawaii.

3. The ITT and RCA revisions would offer a 48-kHz channel to

thecustomer which may be used either as a singledata channel or to

derive voicebandwidthchannels. RCAspecifically limits the customer

to the derivation of 12 voice channels, the maximum number available

from a 48-kHz bandwidth under the channel derivation system which

has been adopted for satellite communications. ITT's tariff, which

would offer cable, as well as satellite, 48 -kHz channels, would permit

the customer to derive voice -grade channels to the extent permitted by

the spectrum capability. While both tariffs contemplate derivation of
such voice channels by use of customer-provided equipment, we under

stand that the carriers, at least with respect to their initial customers,

will themselves provide ( at separate tariff charges) to the customers

the equipment and services for voice channel derivation and condition

ing . RCA has already filed such charges, and ITT states that, as soon

as the channel conditioning requirements of its customers are known,

it will make such filing.

4. Comsat's tariff revisions offer to furnish wideband channels to

authorized common carriers to be used in providing 48 -kHz leased

channel service to the public. A wideband channel is defined in the

tariff as a single channel, equivalent to approximately 12 individual

voice-grade channels, with a maximum equivalent carrier spectrum of

48 kHz. The tariff prohibits carriers from creating additional chan

nels from such wideband channels except as may be necessary to meet

specific requirements of the customer to whom the carrier furnishes

48-kHz service pursuant to a tariff.

1 Authority was granted to defer the originaleffective date of Dec. 1 .

* This action was taken in conjunction with the grant of temporary authority to RCA to

acquire from Comsat, for test and lineup, a 48 -kHz channel so that it could commence

service by the date requested by its customer. RCA was given such authority, fora limited

period , pending further action on its application described herein at par. 8. Subsequent to

the grant of the Comsat application, an opposition thereto was receivedfrom the Hawaiian

Telephone Co. (Hawaiian ) . While Hawaiian's opposition was untimely filed for its intended

purpose, we will herein consider the allegations and views contained therein as they relate
to the lawfulness of the tariff revisions before us.

a Although RCA's proposed tariff would not appear to allow the customer to obtain

channel derivation equipment, etc. , from other than RCA, that carrier states, in its letter

of Dec. 11 , 1968, that this is not its intent and offers to file tariff amendments to clarify this
point.
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5. The proposed offerings of ITT and RCA are dependent on our
grant of a presently pending application filed by each under section

214 of the Communications Act of 1934 for authority to acquire from

Comsat, and to operate in themanner proposed, a 48 -kHz channel, re

spectively, between the United States and Spain and between the U.S.

mainland and Hawaii.

6. ITT filed on September 9, 1968 , a formal application , which, as
amended, requests authority to lease one 48 -kHz satellite circuit

between an appropriate earth station in North America (Andover,

Maine, or Etam, W. Va.) and the theoretical midpoint of an appro

priate Atlantic communications satellite system between the United

States and Spain, and one 48 -kHz landline circuit connecting its oper

ating center in Washington, D.C., with the earth station. It woulduse

these facilities to provide, with its correspondent inSpain , Compania

Telefonica Nacional de Espana (CTNÈ ) a 48-kHz leased channel

service between the United States and Spain for a customer unnamed

in the application , which other sources indicate as being the National

Aeronautics and Space Administration (NASA) . The customer would

be permitted to use the circuit as a single channel utilizing the maxi

mum spectrum of 48 kHz or alternatively, by use of equipment pro

vided by the customer or leased by ITT pursuant to an applicable

tariff, to derive voice - grade channels to the extent permitted by the

spectrum capability.

7. Notice of the filing of the ITT application was given in the Com

mission's September 23 , 1968, public notice of applications accepted

for filing. Copies thereof, together with notices extending the oppor

tunity to file comments were mailed to the Secretary of Defense , Di

rector of Telecommunications Policy of the Department of Defense,

Defense Communications Agency, National Security Agency, Ameri

can Telephone & Telegraph Co., Communications Satellite Corp.,

Governor of West Virginia , Commissioner (Mayor) Walter E. Wash

ington of the District of Columbia, RCA Global Communications,

Inc. , and Western Union International, Inc. The only comments

received were from RCA, which are discussed below .

8. The RCA application consists of a telegraphic request, filed

November 20 , 1968, and amended on December 3 and 5, 1968. RCA re

quests temporary authority starting December 6, pending action on a

regular application to be filed, to acquire from Comsat, and to operate,

a 48 -kHz satellitecircuit between an appropriate earth station on the

west coast of mainland United States and an appropriate satellite

over the Pacific, a 48 -kHz satellite circuit between such satellite and

an appropriate earth station in Hawaii, and necessary landline facil

ities in mainland United States and 'in Hawaii, and to use such

facilities to provide voice/ record leased channel service tothe Depart

ment of Defense (DOD ) between points in or reached via mainland
United States and Hawaii commencing December 21.4

9. In such telegraphic request, RCA represents that it has received

a firm order from DÔD for a 48 -kHz satellite circuit to be used to pro

vide voice /record service between a location on mainland United States

* RCAwas authorized on Dec.9 to acquire and operate such circuit , until further order
but not beyond Dec. 20 , for testing and lineup purposes only.
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and a location in the State of Hawaii. RCA also proposes to lease a

48 - k Hz landline circuit from the American Telephone & Telegraph Co.

( A.T. & T. ) between RCA's San Francisco office and the Jamesburg,

Calif . , earth station, and a 48-kHz circuit from the Hawaiian Tele

phone Co. (HTC ) between thePaumalu, Hawaii , earth station and the

carriers' control center at Wahiawa , Hawaii .

DISCUSSION

10. Since the offerings proposed to be madeby ITT and RCAare

dependent on a grant of their section 214 applications, we shall first

consider these applications.

11. The only comments received on ITT's application were filed by

RCA, opposing a grant. RCA's opposition is based upon its allegations,

denied by ITT, that the manner in which ITT obtained aNASA

award for the service was unfair to other bidders. Although RCA has

brought these matters to the attention ofNASA, it believes the Com

mission should refuse to issue a section 214 authorization to ITT by

reason of such alleged irregularities in the bidding. We do not, how

ever, believe that we shouldreview the bidding process in this matter,

leaving it to NASA to protect the integrity of its own procurement

regulations. RCAdoes not give any other reasons to show that a grant

of ITT's application wouldnot be in accord with the public interest ,

although endorsing the offering, as such , of a new 48 -kHz leased chan
nel service via satellite communications to NASA.

12. RCA has finally submitted its regular application for the re

quested authority onDecember 13, 1968. It will be put on public notice ,
pursuant to our regular procedure, and then considered in light of any

comments that maybe filed .

13. While we do not have before us sufficient information to deter

mine the extent of public demand for the 48-kHz service, or the ex

tent to which NASA and DOD will require such service in the future,

as opposed to voice -grade channels, it appears that at the present there

is an ever increasing demand for ever larger quantumsof capacity.

We note, in this respect, that the offer ofa 48 kHz, whether leased

channel or otherwise, has been imminent for some time as a result of

technological advances in the high speed data and computer fields.

In fact, the principal problems involved in the proposed service relate

to the terms and conditions, under which it will be provided , rather

than to the basic offer of a 48 -kHz channel capable of customer sub

division. Under these circumstances, we will make a temporary grant

of the authority requested pending the outcome of the proceeding

we are instituting herein into the proposed tariff provisions for the

lease of 48-kHz bandwidths. Insofar as the RCA application is con

cerned, our grant shall be for a relatively short period , with further

consideration to be given when an application for regular authoriza

tion and any comments thereon are before us.

14. We now turn to the tariff revisions before us. Each of the

carriers, in such revisions, would offer 48 -kHz leased channels at sub

SA previous challenge by RCA to the effect that the service would be provided below
cost by ITT has apparently been abandoned .

15 F.C.C. 20
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stantially lower charges than that which they would make for a total

of 12 voice-grade channels taken individually. ITT would charge

$ 54,000 per month for a 48 -kHz channelto midpoint between the

United States and Spain, and, in a letter filed August 29, states that

it intends to charge between $ 4,665 to $ 6,465 per month for voice

channel derivation and conditioning. The total cost to the customer

thus would be between $58,665 and $ 60,465 per month. However, it

would charge $ 72,000 ( at its present single -channel rate of $ 6,000 per

month ) for 12 voice-grade channels taken individually between the

same points.

15. Similarly, RCA's tariff revisions set forth total charges to the

customer of $ 80,400 per month , consisting of $ 78,200 per month for a

through 48-kHz channel between San Francisco and Honolulu , $ 500

per month for terminal control arrangements to provide for deriva

tion of 12 individual through channels of voice bandwidth, and $ 1,700

per month for S - 3 conditioning of the derived voice channels. It now

charges $ 100,800 ( at its present single- channel rate of $ 8,400 ) for a

total of 12 voice channels between the mainland United States and

Hawaii. And Comsat's revisions offer 48 -kHz satellite broadband

channels at $ 41,000 per month for a half circuit betweenthe United

States and Spain, and at $ 29,100 per month for each half circuit be

tween the mainland United States andHawaii. This is about 10 per

cent less than it charges for 12 individual voice channels.

16. Comsat has submitted no data on its cost of providing the

48 -kHz channels as offered by its tariff revisions. ITT's and RCI's

cost submissions are insufficient in that they not only fail to give the

carrier's total costs for provision of such channels via satellite facili

ties, but do not reflect a composite of the cost of providing the service

by both cable and satellite facilities.

17. Our concern is with both the level of the proposed charges and

their relationship to existingcharges for leased voice bandwidth chan
nels. The provision of a 48 -kHz circuit, especially when voice channel

derivation is permitted, appears to require substantially the same satel

lite capacity and other facilities and equipment as are required to
provide 12 individual voice -grade channels. None of the carriers has

shown that there are significant cost savings in providing 48 -kHz chan

. ITT points out that our Memorandum Opinion , Order, and Authorization of May 22,

1968 ,in A.T.& T. et al., 13 FCC 20 235 (file Nos. P - C - 7022, S - C - L -40 ) directs thecarriers
to file reduced chargesfor voice-grade leased channel service to Spain ,among other points,

at the time the TAT -5 submarine cable is placed in service ( expected in March 1970 ) . This

reduction , ITT states, would substantially eliminate the disparity between the proposed

charges for 48 -kHz channel service and for yoice-grade channel service. However, as ITT

does not propose to institute the required voice -grade reductions effective with its 48 kHz

offering, we think that further exploration is needed as tothe interim rate relationship .

? ITT's proposed tariff revisions would offer thenewservice by either satellite orcable.

We note in this connection that no sec. 214 application has been óled by ITT for authoriza

tion to provide 48-kHz, leased -channel service via cable facilities . Presumably , it intendsto

do so at some future date as customer requirements arise . In the meantime, we shall re

quire that it appropriately amend its tariff to deleteits offer of cable service for which it

has no authorization . See Press Wirele88 , Inc., 25 FCC 1466 ( 1958 )andRCA Communica

tions, Inc., 34FCC 171( 1963 ) . However, since ITT apparently intends that futureofer

ings of cable service take the charge set out in its revisions,we feel that inquiryintothis
aspect of its charge is appropriate at this time. RCA claims that only satellite costs are

relevant tothis service, since atpresentall submarine cables are filled and the service, there

fore, must be provided via satellite facilities for the foreseeable future. This seemstobeat
odds with the ITT approach, which indicates in its tariff that there is a possibility that

cables may be used for this service. This matter,as well as the application of the composite

rate approach tothechargefor a 48 -kHzchannel, are matters whichmerit further explora

tion on the record .

15 F.C.C. 2d
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nels to justify the proposed level of charges. Further, it appears that

48-kHz channels maybe used by the customers predominantly as 12

individual voice channels. As a matter of fact , RCA states that its

customer ,DOD, while having a requirement at sometime in the future

for broadband data transmission,has no present need for it . RCA will,

therefore, initially, align the facilities for DOD in a manner permitting

the use of the channel as only 12 separate although contiguous voice

grade channels. In this connection, Hawaiian, in its opposition to the

Comsat tariff, has alleged , that DOD will not use the 48-kHz band

width facility as a wideband service, but will use it to provide indi

vidual voice -grade channels in connection with its Autovon service.

Hawaiian states that it has been advised by DOD, following the award
to RCA of an order for the 48 -kHz channel, that it intends to discon

tinue existing leases on 12 individual voice circuits between the main

land and Hawaii. Comsat's broadband offer ( and, inferentially , that

of RCA, also ) is characterized by Hawaiian as being merely a dis

guised rate reduction for 12 voice -grade circuits.

18. Related questions under the communications act and the Com

munications Satellite Act are presented by Comsat's tariff revision ,

which prohibits the derivation of additional channels from the broad

band channel furnished by it, except to meet the requirements of the

customer taking service under a terrestrial carrier's 48 -kHz, leased

channel tariff. Comsat may thuspreclude terrestrial carriers frombene

fiting from any potential savings granted by Comsat's broadband

channel offering in so far as other services to the public are concerned .

19. ITT and Comsat attempt to justify their 48 -kHz channel

charges as promotional rates established toencourage and stimulate

broadband use. While under appropriate conditions and with proper

economic justification promotional rates may be acceptable, it does

not appear to us that the material submitted in support of the tariffs

meet these standards.

20. RCA has submitted no justification for the basic broadband chan

nel charges in its tariff revisions except to state that they are within

the rate patterns for 48 -kHz leased service currently established or

being considered by various foreign administrations and that the pro

posed service would be similar to the domestic series 8000 private line

offering of the American Telephone & Telegraph Co. In this regard, we
are aware that the telecommunications administrations of several coun

tries are considering appropriate tariff conditions for 48-kHz, leased

channel service. However, we of course must make our independent

decision on the basis of data and considerations before us. The investi

gation which we are instituting herein should provide a vehicle by

which we may determine, pursuant to the communications act, the

charges and conditions under which such a service should be offered

by U.S. carriers. Nor do we think that RCA can rely on A.T. & T.'s

series 8000 service as a precedent for the lawfulness of its proposed

charges, since the series 8000 charges are currently under investigation

along with A.T. & T.'s other private -line charges in docket No. 18128.

8 Although RCA alleges that there are significant and substantial cost differences, the

only item of savings which it documents as to amount is the 10 -percent reduction in satellite

channel costs offered by Comsat's tariff revisions presently before us.

15 F.C.C. 2d
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Moreover, even assuming the validity of the series 8000 charges in the

domestic field, we do not believe thata similar rate relationship would

automatically be valid under different operating and market condi

tions prevailing in the overseas field .

21. Furthermore, we are unable to determine, on the basis of the

information submitted by RCA, that the separately stated charges

contained in its tariff for channel derivation and voice channel condi

tioning will be lawful. Without further justification , RCA states that

its proposed charges for the terminal control arrangement for channel

derivation are the sameas those applied in A.T.& T.'s series 8000 offer

ing. For the reasons stated in paragraph 20 above, we do not accept

A.T. & T.'s charge as a necessarily valid precedent. RCA has sub

mitted summary cost data in support of its charges for voice channel

conditioning. Such data , however,appearto indicate a return on invest

ment which is larger than that allowed to overseas record carriers in

the past.The cost presentation alsoappears to fail to take into consid

eration that channel conditioning in Hawaii will be provided under

contract to RCA by Hawaiian rather than by the company's own

employees and equipment.We therefore believe that further explana

tion by RCA of the basis for this charge, also , is required .

22. In summary, upon examination of the tariff filings of ITT ,RCA,

and Comsat offering overseas 48 -kHz, leased -channel service, and after

consideration of the information and arguments submitted by these

carriers in support of theirtariff offerings, we are unable to determine

that the charges, classifications, regulations, and practices contained

in such tariffofferings are or will be lawful within the meaning of

sections 201 ( b) and 202 ( a) of the communications act, or of sections

201 ( c ) ( 2 ) and ( 5 ) of the Communications Satellite Act. An investi

gation will, therefore, be instituted into the lawfulness of such tariff

revisions. However, in view of the apparent early requirements of

NASA and DOD for service, we shall grant temporary authority to

ITT and RCA to commence service to these agencies and permit the

subject tariff revisions to become effective without suspension .

23. One additional item is before us, i.e., ITT's application No. 519,

filed September 19 and amended on September 30,1968, for special

permission to amend its proposed tariff revision under consideration

herein. Asidefrom that part of the application seeking acceleration of

the effective date of the tariff to October 10, 1968, which is now moot,

ITT asks permission to amend its proposed revisions to provide for

their expiration on December 31 , 1969, and to change the text descrip

tion of the service offering. In view of our action instituting an investi

gation, and granting only temporary section 214authority to provide

the service, we do not believe that December 31 , 1969, would be an

appropriate expiration datefor ITT's revision. Rather, we believe that

ITT revisions, as well as RCA's revisions, should be amended to indi

cate an effective period which is coterminous with the temporary

authorizations granted to them. ITT would also revise the text descrip

tion of the manner in which channel derivation is to be accomplished

by changing the phrase " by use of customer -provided equipment" to

the phrase "by use of customer-owned or company-provided equip

ment." The proposed amendment would appear to limit a customer,

15 F.C.C. 2d



ITT World Communications, Inc., et al. 701

who does not choose to purchase channel derivation equipment, to the

lease of equipment only from ITT.No reasons are advanced why a

customer should be so restricted and, we will , therefore, deny ITT's

application for special permission. Rather, with respect to these mat

ters, we shall condition the temporary authorizationsto ITT and RCA

upon the filing of amendments providing for the expiration of their
tariff revisions coterminous with the expiration of the temporary

authority granted to them , and RCA shall be further required as a

condition to its section 214 authorization to file tariff amendments

making it explicit that voice channel derivation may be by use of

customer- or company-provided equipment.

ORDER AND AUTHORIZATIONS

Accordingly, It is ordered, That the application filed by ITT World

Communications, Inc. ( ITT) on September 12, 1968, assigned file

No. T - C - 2202, Is granted in part , and it Is authorized to ( a) acquire

by lease from the Communication Satellite Corp. ( Comsat ) and to

operate a two-way, 48 -kHz satellite circuit between an appropriate
satellite earth station on the east coast of the United States and an

appropriate satellite over the Atlantic to be interconnected with a like

satellite circuit between such satellite and an earth station in Spain ;

(6 ) acquire by lease and operate necessary connecting landline facili

ties between its Washington, D.C., operating center and an appropriate

satellite earth station as authorized in ( a) above ; and (c) use the

authorized facilities to furnish the National Aeronautics and Space
Administration with leased 48 -kHz data channel service between

the United States and Spain with alternate use of the channel by the
customer as alternate voicerecord circuits created by the customer.

It is further ordered , That the authority Granted to ITT in the

preceding ordering paragraph shall extend until further order of the

Commission, but in no event beyond 6 months from the date of the

release of this Memorandum Opinion, Order, and Authorizations, or

until the conclusion ofthe rate investigation instituted by the succeed

ing ordering paragraphs hereof, whichever occurs first ;

It is further ordered, That this authorization is without commit

ment as to the action the Commission may take with respect to the re

maining authority requested by ITT's application, and further, is

conditioned on the filing, within 5 days from the date of the release

of this Memorandum Opinion, Order, and Authorizations, of amend

ments to the tariff provisions placed under investigation herein which

provide foran expiration dateof6 months from the date of the release

of this Memorandum Opinion, Order, and Authorizations, and which

delete from such revisions the offer of 48 -kHz, leased-channel service

via cable facilities.

It is further ordered , That the requested authority contained in the

aforementioned telegram filed by RCA Global Communications, Inc.

( RCA) , on November 20, 1968 , Is granted and it Is authorized to ( a )

acquire by lease from the Communications Satellite Corp. (Comsat)

and to operate a two -way, 48 -kHz circuit between an appropriate

earth station on the west coast of mainland United States and an ap

15 F.C.C. 2d
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propriate Pacific satellite and between such satellite and an appro

priate earth station inHawaii ; (b ) acquire by lease and operate neces

sary connecting landline facilities in mainland United States and

in Hawaii ; and ( c ) to use the authorized facilities to furnish the U.S.

Department of Defense with leased 48-kHz data channel service be

tween mainland United States and Hawaii with alternate use of the

channel by the customer as alternate voice record circuits created by

the customer .

It is further ordered , That the authority Granted to RCA in the

preceding ordering paragraph shall extenduntil further order of the

Commission, but inno event beyond 2 months from the date of the

release of this Memorandum Opinion, Order, and Authorizations, or
until the conclusion of the rate investigation instituted by the succeed

ing ordering paragraphs hereof, whichever occurs first;

It is further ordered, That this authorization is without commitment

as to theaction the Commission may take with respect to the applica

tionRCA has undertakento file to acquire and operate these facilities

involved on a regular basis, and further, isconditioned on the filing,

within 5 days from the date of the release of this Memorandum Opin

ion, Order,and Authorizations, of amendments to the tariff provisions

placed under investigation herein which provide for an expiration
date of 2 months from the date of the release of this Memorandum

Opinion, Order, and Authorizations, and which make explicit that

voice channelderivation may be by use of either customer- or company

provided equipment;

It is further ordered, That ITT and RCA are hereby granted special

permission to make the above tariff amendments effective on not less

than 1 day's notice to the Commission and to the public ;

It is further ordered, That pursuant to sections 4 ( i) , 201 , 202 204,

205, and 403 of the communications act, and sections 201 ( c) ( 2 ) and

(5 ) of the Communications Satellite Act, an investigation is hereby

instituted into the lawfulness of the new matter contained in tariif

revisions (described in par. 2 hereinabove) filed by ITT, RCA, and

Comsat, offering 18 -kHz, leased -channel service, and that during the

pendancy of the investigation no changes shall be made in such re

visions except as authorized ordirected by the Commission;

It is furthered ordered , That, without in any way limiting thescope

of the proceeding, it shall includeinquiry into the following issues,

and into such specific issues as the Commission will set out by further
order ;

1. Whether any of the charges, classifications, regulations, and practices

contained in such tariff revisions are or will be unjust or unreasonable within

the meaning of section 201 ( b ) of the communications act ;

2. Whether such revisions will make an unjust or unreasonable discrimina

tion or will subject any person or class of persons to undue or unreasonable

prejudice or disadvantage, or will give any undue or unreasonable preference

oradvantage to any person or class of persons, within the meaning of section

202 ( a ) of the communications act ;

3. Whether such revisions appropriately reflect any economies made pos

sible by satellite communications in the rates for public communications

services within the meaning of section 201 ( c ) ( 5 ) of the Communications

Satellite Act ;

13 F.C.C. 2d



ITT World Communications, Inc., et al. 703

4. Whether Comsat's tariff revisions provide authorized common carriers

with nondiscriminatory use of the communications satellite system under

just and reasonable charges, classifications, practices, regulations, and other

conditions within the meaning of section 201 ( c ) ( 2 ) of the Communications

Satellite Act ;

5. Whether the Commission should prescribe just and reasonable charges,

classifications, regulations, and practices to be hereafter followed with respect

to the service governed by such tariff revisions and , if so , the charges, clas

sifications, regulations, and practices that should be prescribed.

It is further ordered, That a hearingbeheld in the proceeding at

the Commission's offices in Washington, D.C., at a timeto be specified

ina subsequent order and that the hearing examiner designated to pre

side at thehearing shall certify the record to the Commission for deci

sion without preparing either an initial decision or a recommended

decision, and that the Chief, Common Carrier Bureau, shall prepare

and issue a recommended decision , which shall be subject to the sub

mittal of exceptions and requests for oral argument as provided in

sections 1.276 and 1.277 of the Commission rules ( 47 CFR secs. 1.276

and 1.277 ), after which the Commission shall issue its decision as pro

vided in section 1.282 of the Commission's rules ( 47 CFR 1.282 ) ;

Itis further ordered, That ITT, RCA, and Comsat are hereby made

parties respondent to the proceeding;

It is further ordered , That ITT's application No. 549 for special

tariff permission is hereby denied.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1214

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applicationof
KAFY, INC. (KAFY ),

BAKERSFIELD, CALIF .

Has : 550 kc , 1 kw, DA - N , U, class III

Requests: 500 kc, 1 kw , 5 kw-LS, DA - 2,

U, class III

For Construction Permit

MEMORANDUM OPINION AND ORDER

(Adopted December 18, 1968 )

BY THE COMMISSION : COMMISSIONER Cox ABSENT.

1. The Commission has before it for consideration the above cap

tioned application and a request for waiver of section 73.37 of the
rules.

2. The existing operation of KAFY involves mutual cochannel

overlap of 0.5- and 0.025 -mv / mcontours with station KOY, Phoenix,

Ariz. ( 550 kc, 1kw,5 kw -LS, U) . The proposed KAFY 5kw daytime

operation would utilize a directional antenna to suppress the radiation

towards KOY. According to the applicant's data, the present KAFY

1 kw operation causes an overlap area of 2,320 square miles to KOY

and under the proposed operationthe overlap area would be 201.5

square miles. The applicant'sdata alsoindicates that the present oper
ation of KAFY receives overlap from KOY in an area of 3,000 square

miles and under the proposed operation the received overlap area

would be 3,650 square miles. It is the applicant's contention that the

proposed operation complies with note 2 to section 73.372 of the Com

mission's rules because under the proposed operation the sum of the

overlap areas received by KAFY and KOY is smaller than exists under

the present KAFY operation. The applicant requests a waiver of sec

tion 73.37 if it is concluded that his interpretation of section 73.37 is

incorrect.

3. The applicant's interpretation of section 73.37 of our rules was a

matter of consideration in the Commission's Memorandum Opinion

and Order of March 10, 1965, in adopting notes 2 and 3 to said section

( FCC 65-195, 4 R.R. 2d 1567, pars. 8, 9 , and 10 ) . The Commission con

cluded that areas of overlap caused and areas of overlap received must

· Note 2 to sec . 73.37 reads as follows:

" In the case of applications for changes (other than frequency ) in the facilities of standard

broadcast stations covered by this section, an application therefor will be accepted even

though overlap of signal strength contours as mentioned in this section would occur with

another station in an area where such overlap does not already exist ,if: (1)thetotal area

of overlap with thatstation would not beincreased ; ( 2 ) there would be no net increase in

thearea of overlap with any other station ;and (3) there would becreated noarea of
overlap with any station with which overlap does not now exist."

15 F.C.C. 20
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be considered separately. Thus, an applicantmay not offset one against

the other and meet therule byshowing a net decrease in the combined

total. Accordingly, an increase in either the overlap received or caused

renders a proposalunacceptable, and the applicant's interpretation of

section 73.37 (a ) of the rules must be rejected.

4. We have fully considered all comments submitted both in sup

port of the applicant's interpretation of section 73.37 of our rules and

for waiver ofthe provisions of this section, but we find the proposal

in contravention of this section and that the circumstances presented

are not sufficient towarrant favorable considerationof therequest for

waiver. We note that the present operation of KAFY adequately

serves the city of Bakersfield, and essentially all the additional area

that would be served already receives other services. Since the appli

cant has failed to set forth sufficient reasons, if true, to justify waiver,

there is no needto conduct a hearing and the application willbe re

turned. United States v. StorerBroadcasting Co.,351 U.S. 192 ( 1956 ) ;

Oregon Radio , Inc., 14 R.R. 742 ( 1956 ) .

5. Accordingly, It is ordered, That the request of KAFY, Inc.,

for a waiver of section 73.37 18 denied and the application Is returned

as unacceptable for filing.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2a
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FCC 68-1215

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

Inre Applicationof

K & R BROADCASTING CORP. , RED SPRINGS, N.C.
File No. BP - 17849

Requests: 1510 kc, 1 kw ,500 w (CH ), Day
For Construction Permit

MEMORANDUM OPINION AND ORDER

( Adopted December 18, 1968 )

BY THE COMMISSION : COMMISSIONER Cox ABSENT.

1. The Commission has before it for consideration the above-cap

tioned application and a joint request seeking approval of an agree

ment between K & R Broadcasting Corp. and J.M. Farlow and Deane

F. Bell, doing business as Randolph County Radio ( hereinafter “ Ran

dolph County" ) formerly an applicant for a new station at Asheboro ,

N.C., on710kc. Randolph County's successor in interest is RCR, Ltd.,

which likewise proposes a new station at Asheboro on 710 kc.

2. As originally filed, the K & R application proposed operation

on 710 kc. Consequently, it was mutually exclusive with Randolph

County's proposal due to prohibited overlap of contours. Under the

terms of the agreement K& R was to change frequency to 1510 ke in

order to remove this conflict. In return , Randolph County was to in

corporate with K & R's two principals each given the right to become

12.5 -percent stockholders inthe new applicant, RCR, Ltd. K & R's

principals were obliged to pay for their stock and share the burden of

financingthe constructionand operation of the station on a pro rata
basis inthe event RCR, Ltd., should be favored in the forthcoming

comparative hearing with agroup of other applicantsfor 710 kc.

Under the agreement, K & Rwas not to be reimbursedfor expenses

incurred in connection with either its original or amended proposal.

3. Filed concurrently with the joint request for approval of the

agreement was an amendment by K & Rchanging its proposed fre

quency from 710 to 1510 kc, thus eliminating the conflict between the

two proposals. Subsequently, on March 13, 1968, the Asheboro appli

cant amended to reflect a change to corporate form listing K & R's

principals, Keith and Rogers, as officers and 12.5 -percent stockholders

of thenew entity, RCR, Ltd.

4. By letterdated October 7, 1968,we recited the above facts noting

that apparently the agreement had been consummated without prior

Commission approval.We then requested the parties to supplement

their joint petition and set forth reasons why the Commission should

sanction the agreement nunc pro tunc.

15 F.C.C. 2d
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5. On November 20 , 1968, the applicants filed a supplement to their

joint petition stating that, although they were aware of the require

ments of section 311 ( c) of the Communications Act and section 1.525

of the Commission's rules, they were uncertain of the procedures to be

followed in cases such as the present one.The applicants asserted that

the present circumstances are "unlike those situations where prior

approval is explicitly required , in that, since no application was dis

missed, the Commission was not deprived of any choice among appli

cants nor of any choice between communities under section 307 ( b ) of

the act. " According to the applicants, precedents are clear that prior

approval of the Commission is required once the applications are in

hearing status, but the present case, involving as it does an amendment

to avoid hearing, is “sui generis and without controlling precedent. "

6. We find the abovearguments to be invalid and self-contradictory.

Section 1.525 ( a ) contains no language limiting its application to pro

posals involving a choice under section 307 (b ) of the act . Although

section 1.525 (b) does provide machinery for inviting other applicants

in the event that a dismissal would unduly impede 307 (b) objections,

section 1.525 ( a ) contains no mention of 307 ( b ). We believe it is clear,

furthermore, from the first sentence of section 1.525 ( a ) that the rule

applies in every instance where a conflict is removed — whether "by

withdrawal or amendment." [ Italics supplied .) Furthermore, the last

sentence of section 1.525 ( a ) ? is all-encompassing and contains no ex

emption for agreements made by applicants at the prehearing stage .

Finally, the precedents are clear. Therehave been in recent years alone

a dozen or more instances where the Commission ruled on prehearing

agreements, a number of which involved amendments rather than out

right withdrawalof applications.

7. Except for the fact that the agreement has been consummated

without prior Commission approval, the applicants have complied

with the provisions of section 1.525 ( a ) of the rules in that a joint

petition has been filed together with a copy of the agreement and af

fidavits by the parties. In this material all relevant facts concerning

the exact nature of the agreement, the consideration involved and the

history of the negotiations have been spelled out. Although the parties

did effectuate their agreement in contravention of our rules, no at

tempt to conceal the fact was made. This circumstance, coupled with

the more persuasive fact that it would simplify the forthcoming hear

ing without reducing the Commission's choices under section 307 ( b ) ,

lead us to conclude that on a net basis approval of the agreement

would serve the public interest. Similarly, we have examined the

1 That sentence provides :

" Whenever applicants for a construction permit for a broadcast station enter into an

agreement to procure the removal of a conflict between applications pending before the

Commission by withdrawal or amendment of an application or by its dismissal pursuant to

sec. 1.568, all parties thereto shall, within 5 days after entering into the agreement, file

with the Commissiona joint request for approval of such agreement. "

. Which reads as follows :

" No such agreement between applicants shall become effective or be carried out unless

and until the Commission has approved it, or until the time for Commission review of the

agreement hasexpired. " .

* E.g., B - K Broadcasting Co., 11 FCC173, 12 R.R. 2d 55 (1968 ) ; BurbachBroadcasting
Co., 12 FCC 2d 103 , 12 R.R. 20 806 ( 1968 ) : Autauga Broadcasting Inc., FCC 68–769, 13

R.R. 2d 1102(1968) ; Burlington Broadcasting Co.,7 FCC 20 501, 9R.R. 2d 1119 ( 1967) ;

Heath -Reasoner Broadcasters, FCC 66-761; 9. F. ' Parker, Jr., 5 FCC2d799 8 R.R. 21

570 ( 1966 ) .

15 F.C.C. 2d
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K & R application and find that the applicant is qualified to construct

and operate as proposed and that the construction of Red Springs'

first station would serve the public interest.

8. Accordingly, It is ordered , That the joint request for approval of

agreement Is granted nunc pro tunc March 13, 1968, and that the

above -captioned application of K & R Broadcasting Corp. Is granted.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 20
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FCC 68-1187

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of :

KBLI, INC. (KTLE ) , POCATELLO, IDAHO Docket No. 18401

For Renewal of Broadcast License File No. BRCT-485

EASTERN IDAHO TELEVISION CORP. , POCATELLO, Docket No. 18402
IDAHO File No. BPCT -4156

For Construction Permit for New Tele

vision Broadcast Station

ORDER

( Adopted December 12, 1968)

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSENT.

1. The Commission has before it for consideration the above-cap

tioned applications, one requesting a renewal of its license to operate

on channel 6, Pocatello, Idaho, and the other requesting a construction

permit fora new television broadcast station to operate on channel 6,

Pocatello, Idaho.

2. With respect to the issues set forth below the following con

siderations are pertinent:

( a ) Based on the information contained in the application of Eastern
Idaho Television Corp., cash in the amount of $630,988 will be needed

for the construction and first -year operation of the proposed station , con

sisting of downpayment on equipment_ $ 105,883 ; first-year payments on

equipment including interest- $ 93,706 ; buildings— $40,000 ; first -year in

terest payments on loans from stockholders_ $ 36,820 ; other items- $54,579 ;

first-year cost of operation- $ 300,000. To meet these cash requirements, the

applicant relies upon the availability of $ 2,500 in paid -in capital, $ 13,500

in stock subscriptions and loans from James U. Lavenstein and Marilyn

Lavenstein , $ 324,300 in stock subscriptions and loans from M. Walker Wal

lace and Constance Wallace, and $ 324,300 in stock subscriptions and loans

from Daniel T. O'Shea, for a total of $ 664,600 . The applicant has demon

strated the availability of $ 2,500 in paid -in capital and it has also shown

that Daniel T. O'Shea has available sufficient liquid and current assets

in excess of current liabilities to meet his $324,300 commitment. While

the applicant has shown that a total of $ 326,800 will be available to finance

the construction and first -year operation of the station , the applicant has

failed to demonstrate how James U. Lavenstein , Marilyn Lavenstein , M.

Walker Wallace, and Constance Wallace will obtain liquid and current

assets ( as defined in sec. III, par. 4 ( d ) , FCC Form 301 ) in excess of cur

rent liabilities in sufficient amounts to meet their respective commitments

to the applicant.' Accordingly, financial issues have been specified .

1 The determination concerning the ability of the principals of Eastern Idaho Television

Corp. to meet their financial commitments for theconstruction of the proposed Pocatello

television station takes into consideration the commitments of these principals in connection

with their application (BPCT 4112 ), which has been designated for comparative bearing.

(docket No. 18380 ) , for a construction permit for a new television broadcast stationto

operate onchannel 6, Nampa, Idaho.Thus, while Daniel T.O'Shea has demonstrated his

ability to meet his$ 336,775 commitment in Nampa and his $ 324,300 commitment in

Pocatello, James U. Lavenstein andMarilyn Lavensteinhave failed to show their ability to

meet their $ 13,500 commitment in Nampa and their $ 13,500 commitment in Pocatello . While

M. Walker Wallace and Constance Wallace have demonstrated their ability to meet their

$ 336,775 commitment inNampa, they have failed to demonstrate their ability to meet their

$ 324,300 commitment in Pocatello .

15 F.C.C. 2d
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( 0 ) A review of the consolidated balance sheet as of June 30, 1968, which

was filed as an exhibit to KBLI, Inc.'s, renewal application indicates that

current liabilities of $ 46,683 exceed current assets by $ 34,851, with a bank

overdraft of $517 and an operating deficit of $ 462,160. Under these circum

stances, the Commission believes that a financial issue should be specified .

The Kent-Sussex Broadcasting Co. ( WKSB ) , docket No. 15995 , FCC 65–370

( 1965 ).

3. In Minshall Broadcasting Co., Inc., 11 FCC 2d 796, 12 R.R. 2d

502 ( 1968 ) , and the Commission's Public Notice of August 22, 1968

( FCC 68–847), the Commission indicated that applicants were ex

pected to provide full information to show their awareness of and

responsiveness to local programing needs and interests. Since KBLI,

Inc., has failed to indicate that it made a survey of community leaders,

and since the application does not contain the significant suggestions

as to community needs received through the consultations with com

munity leaders and the programing service proposed to meet the needs,

as evaluated, we are unable at this time to determine whether KBLI,

Inc., is aware of and responsive to the needs of the area. Accordingly,

a Suburban issue is required.

4. Except as indicated by the issues set forth below , KBLI, Inc., is

qualified to own and operate and Eastern Idaho Television Corp. is

qualified to construct, own, and operate the proposed television broad

cast station. The applications are, however, mutually exclusive in that

operation by the applicants as proposed would result in mutually
destructive interference. The Commission is, therefore unable to make

the statutory finding that a grant of the applications would serve the

public interest, convenience,and necessity , and is of the opinion that

they must be designated for hearing in a consolidated proceeding on
the issues set forth below .

It is ordered ,That, pursuant to section 309 ( e) of the Communica

tions Act of 1934 , as amended, the above -captioned applications of

KBLI, Inc., and Eastern IdahóTelevision Corp. Are designated for

hearing in aconsolidated proceeding at a time and place to be specified

in a subsequent order, upon the following issues:

1. To determine with respect to the application of KBLI, Inc.:

( a ) Whether the applicant possesses the requisite financial

qualifications.

( 6 ) The efforts made by the applicant to ascertain the community

needs and interests of the area to be served and the means by which

the applicant proposes to meet those needs and interests.

2. To determine with respect to the application of Eastern Idaho Tele

vision Corp.:

( a ) Whether M. Walker Wallace, Constance Wallace, James U.

Lavenstein, and Marilyn Lavenstein have available liquid and current

assets ( as defined in sec. III, par. 4 ( a ) , FCC Form 301) in excess of

current liabilities in sufficient amount to meet their respective com

mitments to the applicant.

( 6 )Whether, inthelight of the evidence adduced pursuant to the

foregoing, Eastern Idaho Television Corp. is financially qualified.

3. To determine which of the proposals would better serve the public

interest.

4. To determine in the light of the evidence adduced pursuant to the

foregoing issues,which , if either of the applications should be granted.

It is further ordered , That, to avail themselves of the opportunity

to be heard, the applicants herein pursuant to section 1.221 (c) of the

15 F.C.C. 2a
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Commission's rules, in person or by attorney, shall, within 20 days of

the mailing of the Order, file with the Commission , in triplicate, a

written appearance stating an intention toappear on the datefixed for

the hearing and present evidence on the issues specified in this Order.

It is further ordered , That, the applicantsherein shall, pursuant to

section 311 ( a) ( 2 ) of the Communications Act of 1934, as amended,

and section 1.594 of the Commission's rules, give notice of the hearing

within the time and in the manner prescribed in such rule, and shall

advise the Commission of the publication of such notice as required by

section 1.594 ( g) of the rules.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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FCC 68-1198

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

LIABILITY OF KEAN RADIO CORP ., LICENSEE

OF RADIO STATIONS KEAN AND KERN

( FM ) , BROWXWOOD, Tex .

For Forfeiture

MEMORANDUM OPINION AND ORDER

(Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSENT.

1. The Commission has under consideration two notices of apparent

liability each dated September 12, 1968, addressed to KEAN Radio

Corp., licensee of radio stations KEAN and KFRN (FM) , Brown

wood Tex.

2. The notices of apparent liability, each in the amount of $ 200

were issued for violations of section 1.539 ( a ) of the rules in that the

licensee did not file renewal applications for KEAN and KFRN (FM )

at least 90 days priorto theexpiration dates of the licenses. Renewal

applications were due on or before May 3, 1968, but they were not filed

until July 31, 1968, 89 days beyond the duedate.

3. The notices of apparent liability were mailed to the licensee on

September 12, 1968, by certified mail - return receipt requested.

Although the return receipts indicate that the licensee received the

notices on September 16, 1968, the licensee failed to reply to the notices

within the 30-day period prescribed by section 1.621 of the Commis

sion's rules, and has not made reply subsequent to the expiration of

the 30 -day period.

4. In the absence of responses and in light of the matter set forth

in the notices of apparent liability, we find that the licensee willfully

and repeatedly violated section 1.539 (a) of the rules.

5. In accordance with the provisions of section 503 (b ) of the Com

munications Act of 1934, as amended , and section 1.621 ( b ) of the

Commission's rules," It is ordered That KEAN Radio Corp., licensee

of radio stations KEAN and KFRN (FM) , Forfeit to the United

States the sum of $ 200 for each station ( a total of $ 400 ) for willful

and repeated failure to observe section 1.539 (a ) of the Commission's

rules. Payment of the forfeitures may be made by mailing to the Com
mission à check or a similar instrument drawn to the order of

the Treasurer of the United States. Pursuant to section 504 ( b ) of the

1 Sec. 1.621 of the Commission's rules provides, in pertinent part, as follows : " If the
licensee .. fails to take any action in respect to a notification of apparent liability for

forfeiture, an order shall be entered establishing the forfeiture as the amount set forth in
thenotice of apparent Hability ."

15 F.C.C. 2d
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Communications Act of 1934, as amended, and section 1.621 of

the Commission's rules, an application for mitigation or remission of

forfeituremaybe filed within 30 days of the date of receipt of this

Memorandum Opinion and Order .

6. It is further ordered, That the secretary of the Commission send

a copy of this Memorandum Opinion and Order bycertified mail

return receipt requested, to KEAN Radio Corp., licensee of radio

stations KEAN and KFRN (FM) , Brownwood, Tex.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1224

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

LIABILITY OF KOKE, INC. , LICENSEE OF

STATION KOKE, AUSTIN , TEX.

For Forfeiture

MEMORANDUM OPINION AND ORDER

( Adopted December 18, 1968 )

BY THE COMMISSION : COMMISSIONER Cox ABSENT.

1. The Commission has under consideration ( 1 ) its notice of ap

parent liability dated May 15, 1968,addressed to KOKE, Inc., licensee

of station KOKE, Austin, Tex. , and ( 2) licensee's response to the

notice ofapparent liability datedJune 10, 1968, filed June 12,1968.

2. The notice ofapparent liability in this proceeding was issued af

ter an inspection of KOKE on June 23, 1967, revealed that the station's

transmitter was operated on June 1-3, 5-9, 12-14, 17 , 19–21,and 26–30,

1967, from 6 a.m.to 10 a.m. by an unlicensed operator, David Byer, in

violation of section 73.93 ( b ) of the Commission's rules. The notice

provided that, pursuant to section 503 ( b ) of the Communications Act

of1934, as amended, licensee had incurred an apparent forfeiture lia

bility in the amount of $ 500 for its apparent willful or repeated

violation of the recited provision of the Commission'srules.

3. In its response to the notice of apparent liability, licensee does not

deny the violations as cited but requests the Commission to relieve it

of liability asserting that Byer wasemployed upon his representation

that he was properly licensed by the Commission, although he stated

that he had lost his license and had written the Commission for a re

placement. The licensee states that it had no intent to violate the rules

and was not grossly negligent, and that Byer, while employed, acted

under the supervision ofthe station's chief engineer. Licensee also

states that " immediately after discovering that Mr. Byer was mistaken

about the type of license issued him *** management disengaged
him as a meter reader * * * "

4. We have considered licensee's response and the circumstances

surrounding the violations in this matter, but we are not persuaded

either to remit or to reduce the amount of licensee's apparent forfeiture

liability. Section 73.93 (b ) of the rules requires the holder of at least

a radiotelephone third -class operator's permit with broadcast endorse

ment to beon duty and in actual charge ofa station's transmitter. It is

evident that suchan operator was not in charge of KOKE's transmit

ting apparatus during most of the month of June 1967between6a.m.

and 10 a.m., in repeated violation of section 73.93 ( b) . It is also evident

13 F.C.C. 2d
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that this violation resulted from the management's failure to require

the operator to post the required permit orotherwiseto prove that

he possessed such apermit. As wehave consistently held in the past,

corrective action after citation will not excuse prior violations. El

Centro Radio, Inc. , 10 FCC 2d 229 ( 1967). In view of the statutory

alternative provided in section 503 ( b ) ( 1 ) ( B ) of the Communications

Act of 1934,as amended , we need notmake a finding concerning will

fulness in this matter since the violations were repeated.

5. In view ofthe foregoing, It is ordered,ThatKOKE, Inc., licensee

of station KOKE,Austin, Tex. , Forfeit to the United States the sum

of $500 for repeated failure to observetheprovisions of section 73.93 (b )

of the Commission's rules. Payment of the forfeiture may be made by

mailing to the Commission a check or similar instrument drawn to the

order of the Treasurer of the United States. Pursuant to section 504 ( b )

of the Communications Act of 1934, as amended , and section 1.621 of

the Commission's rules, an application for remission or mitigation of

forfeiture may be filed within 30 days of the date of receipt of this

Memorandum opinion and Order.

6. It is further ordered , That the Secretary of the Commission send

a copy of this Memorandum Opinion and Order by certified mail - re

turn receipt requested , to KÓKE, Inc., licensee of station KOKE,

Austin , Tex .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 20
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FCC 68R-528

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of
LIBERTY TELEVISION, A JOINT VENTURE COM- Docket No. 17681

PRISED OF LIBERTY TELEVISION , INC. AND File No. BPCT - 3855

SISKIYOU BROADCASTERS, INC. , MEDFORD,
OREG.

MEDFORD PRINTING Co., MEDFORD, OREG . Docket No. 17682

For Construction Permit for New Tele- File No. BPCT - 3839

vision Broadcast Station

MEMORANDUM OPINION AND ORDER

(Adopted December 20, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER NELSON NOT PARTICIPATING .

1. The hearing record in the above-captioned proceeding wasclosed

September 26, 1968. On October 25, 1968, Medford Printing Co. an

applicant in the proceeding, and Oregon Broadcasting Co., an inter

venor,filed a petition to enlarge the issues and reopen the hearing.'
2. Pursuant to cross -examination concerningthe financial quali

fications of Liberty Television, a joint venture comprised of Liberty

Television, Inc., and Siskiyou Broadcasters, Inc., itbecame apparent

that Liberty Television, Inc., had certain CẢTV franchises in Oregon

cities which had not been disclosed in the Joint Venture application

for a new TV station in Medford, Oreg ., or in its financial exhibits. The

examiner refused to permit cross-examination concerning these inter

ests as notwithin thescope of issue No.2( a). This rulingwasappealed

and the Review Board in a Memorandum opinion and Order, FCC

68R - 329, 14 FCC 2d 245, 247 ( 1968 ) , held :

*** We do not agree with the examiner's ruling barring an inquiry into the

CATV interests of Liberty Television, Inc. In our view, whatever obligations

that joint venturer has incurred are relevant to the question of whether it

will be able to meet its commitment to Liberty. However, in view of the

unexcused delay in Aling the appeal, and certain information contained in

1 The Board also has before it Broadcast Bureau's comments, filed Nov. 6, 1968 : an

opposition, filed by Liberty Television ; a joint venture comprised of Liberty Television, Inc.,

and Siskiyou Broadcasters, Inc. (Joint Venture), filed Nov. 7, 1968 ; and a reply, fled

Nov. 21 , 1968, by Medford PrintingCo. and Oregon Broadcasting Co.On Dec. 9 , 1968

Joint Venture filed a petition for leave to file affidavit. The affidavit submitted therewith

relates to the chronology of filing of the amendment here in dispute ( see par. 2, infra),

and is responsive to certain allegations raised for the first timein petitioners' reply plead
ing. The petition for leave to file affidavit will therefore be granted.

* " 2 ( a ) To determine whether Liberty Television, Inc., has current and liquid assets ( as

defined in sec. III,par. 4 (a ) , FCC form 301) in excess of current liabilities andin excess

of any funds which may be required in connection with its participation as a joint venturer

in the application ( BPCT- 3672 ) of Northwest Television & BroadcastingCo., now in

comparative hearingin docket Nos. 16924–16926 for a construction permit for a new tele

vision broadcast stationto operate on channel 35, Yakima, Wash ., to enable it to provide

approximately $ 203,000 to the applicant."

15 F.C.C. 20
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an affidavit filed by Liberty with its oposition pleading , we find no com

pelling reason to explore this matter further and we will not disturb that

ruling.

On September 25, 1968, one day prior to the closing of the record in

this proceeding, Joint Venture submitted an amendment to its appli

cation, advising the Commission that Liberty Television, Inc., would

proceed with the construction of its proposed CATV system in Junc

tion City, Oreg .; that it would cost approximately $ 95,000; and that

it would be financed by a loan from theFirst National Bank of Oregon

in that amount, a loan commitmentwas submitted with the amendment.

Byorder released October 10, 1968, the examiner granted the petition

and accepted the amendment. The petitioners contend that in view of

the Board's earlier ruling, Joint Venture's plans to construct the

Junction City CATV system is now relevent to Joint Venture's finan

cial qualifications, and that its current petition is timely filed in view

of the examiner's acceptance ofthe amendment.

3. The Review Board's position with respect to the scope of issue
No.2 ( a ) was made clear in its Memorandum opinion and Order, supra.

Accordingly,no purpose would be served byenlargement of theissues

as requestedby the petitioners. Where, as here, a petition to reopen

the record is filed while the proceeding is pending before the examiner,

the Commission's rules and orderly disposition of the Commission's

business required that such petition be considered by the examiner in

the first instance. In these circumstances, the petition filed by Medford

Printing Co. and Oregon Broadcasting Co. will be dismissed.

4. It is ordered , That the petition for leave to file affidavit, filed by

Liberty Television, a joint venture comprised of Liberty Television,

Inc., and Siskiyou Broadcasters, Inc., December 9, 1968, Is granted.

5. It is further ordered, That the petition to enlarge issues and re

open hearing,filed by Oregon Broadcasting Co. and Medford Printing

Co., October 25, 1968, 18 dismissed.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

* One of the principals of Liberty Television , Inc., in the affidavit, states that there

is nocommitment for 2 of 3CATVsystems,and although the 3d does involve a $40,000

commitment, it is an extension of an existing, operating system , and the investment

shouldbereturned within 2 years.

15 F.C.C. 2a
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FCC 68-1191

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Request of :

Look TELEVISION CORP. (WJJY -TV ) , JACK

SONVILLE , ILL.

For Waiver of Section 73.652 ( a ) of the
Rules

MEMORANDUM OPINION AND ORDER

( Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONERS BARTLEY AND JOHNSON DISSENT

ING ; COMMISSIONER ROBERT E. LEE ABSENT.

1. The Commission has before it informal objections filed June 18,

1968, by Lee Enterprises, Inc. (Lee), objecting to a grant ofa waiver

of section 73.652 (a) of the Commission's rules to permit television

broadcast station WJJY - TV , channel 14, Jacksonville, Ill., which

already has dual-city identification as a Jacksonville-Springfield sta

tion to identify itself as a Jacksonville-Springfield -Quincy , III ., sta

tion , and a response to the informal objections filed by Look Television

Corp. ( Look ) on October 22 , 1968 .

2. The request for waiver of section 73.652 ( a ) of the Commission's

rules by Look was filed on March 21, 1968, and the Broadcast Bureau,

pursuant to delegated authority, granted the request on April 2, 1968.

No public notice of the filing or granting of the request was madeby
the Commission . Lee, licensee of television broadcast station KHQA,

Hannibal, Mo., with authority to identify with Quincy, Ill . , filed an

informal objection to the above -referred - to request pursuant to section
1.587 of the Commission's rules on June 18 , 1968 .

3. Section 1.587 of the Commission's rules requires that informal

objections be filed before the Commission acts on any request. The Com

mission granted the request by Look on April 2, 1968, and since the

informal objections were filed by Lee on June 18, 1968, they were not

timely filed . However, we shall consider the informal objections of

Lee as a petition for reconsideration, because there was no public

notice of the filing or granting of the waiver request by Look.

4. Lee alleges that tricity identification should be denied because

there is no common identity between Quincy and the two cities (Spring
field and Jacksonville ) with which the permittee already has author

ity to identify . Lee alleges further that Quincy, being 63 miles from

Jacksonville and 90 miles from Springfield, is not in the same trading
area as Quincy.

5. Look submitted an engineering study showing that station

WJJY - TV is able to place a principal city contour over the entire

cities of Jacksonville, Springfield, and Quincy. The Broadcast Bureau

15 F.C.C. 2a
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found that station WJJY - TV is able to place a predicted principal

city contour over the cities as alleged .

6. Look also asserted that tricity identification would aid them in

obtaining network affiliation withthe American BroadcastingCo. In

its response to the allegations by Lee, Look indicates that on July 31,

1968, à network contract was entered into between WJJY - TV and

ABC. Look also disputes Lee's allegations that Quincy is not in the

sametrading area asJacksonville andSpringfield.

7. The Commission in In the Matter of Part 3 of the Rules and

Regulations Governing Main Studio and Station Identification of

Television Broadcast Štations, 15 R.R. 1613, at page 1616, stated that

in considering requests for multicity identification that :

We will review any such requests in the light of all the relevant local

circumstances, including the provision of a minimum city signal throughout

the cities concerned , the applicants proposals for the provision of studio

facilities, the programing services to the cities concerned, other available

television services, if any, the hardships, if any, which may be unjustifiably

imposed by the present rules, and all other circumstances bearing on a

decision as to whether the authorization would be justifiable in the in

dividual case as an exception to the general rule.

The Commission went on to say at page 1615 that “*** the concept

of a community of interests is too broad and indefinable to permit its

use as a criterion for the purposes of establishing a demarcation line

between cases where multiple -city identification might be justifiable

and those where it would not be justified ."

8. Although it is disputed that Quincy, Ill . , is in the Jacksonville

and Springfield, Ill . , trading area, this factor is not determinative in

reaching our decision . The wairer permitting tricity identification

was made in part because of Look's representations that the waiver

would enable it to receive an ABC network affiliation thus enhancing

the opportunity for economic success for a new UHF station . Station

WJJY - TV has, in fact, entered into a network contract subsequent

to the waiver and is presently affiliated with the American Broadcast

ing Co. Lee's station KHQA , Hannibal, Mo. , has primary CBS
affiliation .

9. Lee has not alleged nor has it shown that the waiver permitting

tricity identification would result in any injury to station KHQA or

the public interest. The waiver will heip put station WJJY -TV on

the air and aid its economic viability once on the air, and this is clearly

in the public interest.

10. In view of the foregoing, we affirm theoriginal finding by the

Broadcast Bureau that the waiver of section 73.652 (a ) of the rules to

permit tricity identification is in the public interest, convenience, and

necessity.

Accordingly , It is ordered , That Lee's request for reconsideration

of the waiver of section 73.652 ( a ) of the rules granted by the Broadcast

Bureau, permitting station WJJY - TV to identify itself as a Jackson

ville -Springfield -Quincy, Ill . , station, Is denied .

FEDERAL COMMUNICATIONS COMMISSION,

Ben F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1230

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of :
MIDWESTERN BROADCASTING Co., Inc., TOLEDO, File No. BPCT - 4081
OHIO

For a Construction Permit

MEMORANDUM OPINION AND ORDER

( Adopted December 18, 1968 )

BY THE COMMISSION : COMMISSIONERS BARTLEY AND JOHNSON DISSENT

ING ; COMMISSIONER COXABSENT.

1. The Commission has under consideration the application

( BPCT -4081) filed February 2 , 1968, by Midwestern Broadcasting

Co., Inc. (Midwestern ); a petition to deny, filed October 22, 1968,

by D. H. Overmyer Telecasting Co., Inc. (Overmyer ), licensee of tele
vision broadcast station WDHO-TV, channel 24, Toledo , Ohio , op

posing the application; and a supplement to petition to deny, filed
November 19, 1968, by Overmyer.

2. Since the proposed new station willcompete for audiences and

advertising revenues, Overmyer falls within the class that would

have standing in a Commission proceeding as a party in interest under

section 309 ( d) of the Communications Act of 1934, as amended . Fed

eral Communications Commission v. Sanders Brothers Radio Station ,

309 U.S. 470, 60 S. Ct. 693, 9 R.R. 2008 ( 1940 ) . However, Overmyer did

not seasonably assert its rights , since its petition was filed well beyond

the30 -day period after the application was accepted for filing, as pre
scribed by section 1.580 ( h ) (i ) of the Commission's rules. Overmyer

asserts that two recentamendments to the application , dated August 23

and October 1 , 1968 , raise questions as to Midwestern's financial quali

fications. Therefore, Overmyer concludes that its petition istimely. We

disagree. The application did not meet our financial requirements as

originally filed . The time to raise financial questions was within the

30 -day period following the date upon which the application was

accepted for filing. Since the applicant did not meet our financial re

quirements initially, we do not believe that subsequent financial amend

ments should serve to make timely petitions that question specific

aspects of the financial plan. Our rules require this position . Section

1.580 ( i) is applicable to certain enumerated types of applications, in

cluding Midwestern's, and major amendments to them ,under section

1.580 (a ). The filing of an amendment containing additional financial

information does not qualify as a major amendment, under section

1.572 (b ). We conclude thatOvermyer's petition was not seasonably

filed . Overmyer has alternatively requested a waiver of section 1.580

( i ) . One of the functions of that section is to encourage those who may

15 F.C.C. 2d
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have objections in regard to pending applications to promptly bring

those objections to our attention. Such encouragement would be lack

ing if the rule were easily waived. The assertion that there are sub

stantial changes is not enough. Accordingly, we will deny Overmyer's

waiver request, and dismiss the petition as being unseasonably filed.

We shall,however,consider the merits of the questions raised by Over

myer as informal objections under section 1.587 of the rules.

3. Based on information contained in Midwestern's application, we

find that funds in the amount of $199,823 will be needed to construct

and operate the proposed station for 1 year, consisting of downpay

ment on equipment ($ 119,600 ), payments on equipment ($ 112,723 ),

buildings ( $ 25,000 ), interest on loan ( $ 17,500 ) , first -year operating

expenses ( $ 175,000 ), and miscellaneous expenses ( $50,000) . To meet

this requirement Midwestern has established the availability of a

$ 250,000 loan from the Ohio CitizensTrust Co., a $ 50,000 loan from

Midwestern's president, Lewis W. Dickey, existing capital of $138,585 ,

and profits from the operation of station WOHO (AM ) of at least

$ 76,000, for a total of $514,585. Thus, Midwestern has a surplus of
$ 14,762.

4. Overmyer contests both the amount of funds required and the

availability of sufficient funds to meet that requirement. As to the

funds required, Overmyer asserts that by omitting payments to the

equipment supplier, Midwestern has underestimated its first-year oper

ating expenses by some $ 120,000. Since it is our practice to include

these payments as a cost of construction , and since the payments have

been included in our computations, we find that Midwestern has not

underestimated its operating expenses in this respect. Overmyer also

contendsthat 14 , rather than 12, payments on equipment will be re

quired. This contention is based on the assumption that there will be a

90 -day period between the date the equipment is shipped and the date

upon whichthe station begins operation . Since theterms of the con

tract with the equipmentsupplier specify that payments will begin

30 days after shipment, Overmyer concludes thattwo additional pay

ments will be required before the first year of operation begins. In

support of this position, Overmyer cites Broun Broadcasting Co., Inc.,

12 FCC 2d 189, 12 R.R. 2d 826 ( 1968 ) . That case assumes thatthere

will be a 60-day period between the date equipment is shipped and the

date the station commences operation. Overmyer has given no reason

for its assumption that a different period, 90 days, should be used

here. We therefore follow the Brown decision. Accordingly, we have

included 13 payments on equipment in determining the total required
for equipment payments.

5. În Ultravision Broadcasting Co., 1 FCC 2d 544, 5 R.R. 2d 343

( 1965 ) , we stated our basic financial standard that an applicant for

a broadcast facility must demonstrate the availability of sufficient

funds to construct and operate the proposed station for 1 year. It

should be noted that the Ultravision decision requiresonly thatthereis

a reasonable assurance that sufficient funds to meet this standard will

be available. For the reasons set forth below, we believe that Mid

western's application, as amended, provides such a reasonable assur

ance. Overmyer first questions the availability of the existing capital.

15 F.C.C. 2d
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The criteria for establishing the availability of these funds are stated

in paragraph 4 (d ) , section III, FCC Form 301.1 That paragraph per

mits Midwestern to demonstrate the availability of funds, as shown

by a current balance sheet , to the extent that current and liquid assets

exceed current liabilities. Midwestern's balance sheet, dated Septem

ber 30, 1968, shows cash and liquid assets of at least $ 138,585, accounts

receivable ( less bad debt reserve) of $ 149,595, and current liabilities

of $ 122,783.2 Under the terms of paragraph 4( d ) , as we have inter

preted it, the current liabilities may be offset by accounts receivable.

Accordingly, we find that Midwestern has established the availability

of $ 138,585 in current and liquid assets.

6. Overmyer next questions the availability of the profits from

existing operations. Midwestern has claimed $ 100,000 fromthe opera

tion of station WOHO (AM) in Toledo, which it has committed to the
financial needs of the proposed television station . The form 324 sub

mitted by Midwestern for 1967 establishes that profits in excess of that

amount were realized that year. Overmyer contends that for the first

7 months of 1968 Midwestern earned $ 14,362. Projecting this figure

over a 12-month period, Overmyer concludes that 1968 profits will

approximate $ 76,000. Since Overmyer has not specified the source of

its information ,we accord its figures little weight.Wewould ordinarily

rely on the history of earnings as reflected in form 324. However, in

view of the fact that almost a year has passed since the last form 324

was submitted for station WOHO (AM ), and in view of the fact that

Midwestern has not submitted any pleadings to aid us in reaching a

determination, we will assume for the sake of argument that the pro

posed television station will have available $76,000 from the operation
of the AM station . Overmyer next contends that this amount will be

further reduced due to the 25 -percent profit recapture provision that is

contained in the bank loan. In this regard, Overmyer has overlooked

one of the realities of television broadcasting; new television stations,

especially UHF stations,do not operate profitably during the first year.
In all likelihood, no funds will be subject to the recapture provision.
If there were funds subject to recapture, the necessary conclusion would

be that the television station is generating revenues in sufficient amount

to keep Midwestern in the black. Specifically, the proposed television
station has an operating budget of $ 175,000. The television station

1 Par. 4 ( d ) states in part :

" For each person (except financial institutions) who has agreed to furnish funds or

purchase stock, but who has not already done so, submit a balance sheet or, in lieu thereof, a

financial statement showing all liabilities and containing currentand liquid assets sufficient

in amount to meet current liabilities (including amounts payable during the next yearon

long -term liabilities) and , in addition, to indicate financial ability to comply withthe terms
of the agreement. The balance sheets submitted should segregate receivables and payablesto

show the amountsdue within 1 year and those due after 1year. The term current and liquid

assets refers to items such as cash, orloan valueofinsurance , Government bonds , stocks

listed on major exchanges, etc. , or other assets which may be readily used or converted to

provide funds to meet the proposed commitments . Assets such as aceounts receivable , which

result from normal operation of a business , stocks of close corporations, timberland, building

lots , etc. , are not considered as a readily available source of funds to meet proposed
commitments. "

2 Midwestern lists its current liabilities as $91,068. In addition , there is an acrount

labeled " Net Liability on Trade Deals " of$ 31,715. This account is not identified as either &

current or long-term liability, so that we must , as Overmyer correctly notes, consider it to

be a current liability. Therefore, current liabilities are $122,783 .
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would have to generate at least $ 99,000 in revenues ($ 175,000 less

$76,000 profits from AM operations) before the recapture provision

has anyeffect. Thus, we must conclude that either the full $ 76,000 will

be available, or that the television station will generate revenues in

excess of that amount. We have used $ 76,000 in our computations.

7. A question is also raised as to the availability of the bank loan.

Overmyerpoints to a clause of the bank loan, that was subsequently

deleted, which states that the total cost of setting up the television

station will be approximately $ 525,000. Apparently assuming that the

phrase " setting up” includes the total cost of equipment without con

sideration of deferred payments, remodeling of buildings, andmis

cellaneous expenses , Overmyer states that setting up will cost $ 553,000.

Overmyer concludes that in light of this obvious mistake of fact, the

bank loan will not be available to Midwestern. We must disagree. Since

the clause in question was deleted from the agreement, we conclude

that the parties do not intend to be bound by its contents .Wetherefore

believe that Midwestern has established the availability of the loan.

8. The next question raised by Overmyer is whether the station can

be operated on the proposed budget. It is alleged that Midwestern has

omitted many essential expenditures, and has underestimated salary

and film expenses. As to the list of essential expenditures, the extent

that some of the items will contribute to operating expenses, such as

charitable contributions and entertainment, appears speculative. In

addition, Midwestern will locate its television studio at the existing

radio studios, and expenses will be shared with the operation of the

radio station . While it is expected that the expenses will increase due

to the operation of the television station, we have no basis for assuming

that the increases will not be covered by the $ 31,800 allocated to mis

cellaneous operating expenses. In this regard, we accord considerable

weight to Midwestern's position as an experience broadcaster in Toledo,

familiar with the incidental costs of operation of a broadcast station.

9. Thirty -four of Midwestern's employees who currently devote

100 percent of their time to station WOHỎ (AM) will devote part of

their time to television operations. In addition, six full -time em

ployees will be hired . Midwestern has set out its staffing plans in

detail and it is clear that the proposed joint operation will result in

substantial economies in the operating costs of the proposed station .

Byway of illustration , the salaries of 22 of thepart -time employees

will be paid from funds generated by the radio station. It is also

clear that the station will not be understaffed . As to the adequacy of

the salaries, using those who will work for the television station full

time, and average salary of$9,200is obtained. Since Overmyer alleges

that an average salary of $8,500 is required to be competitive in the

The 6 full-time employees include 2 salesmen , 1 news director, 1 production manager,

and 2 engineers. The radio station employees, and the approximate percentage of the time

that each will devote tothe television station, are as follows: president (50 percent), gen

eral manager(80 percent ), business manager ( 25 percent), 7 salesmen ( unspecified ) , assist

ant news director ( 75 percent), 4 reporter-announcers ( 10 percent), 2 cameramen (90

percent ), 7 announcers (10 percent), 2 backup engineers ( as required ) , writer (20 percent) ,

continuity (20 percent) , trafic (20 percent), promotion (50 percent), switchboard (35 per.

cent ) , reception (35 percent), general secretary ( 40 percent ) , and janitor (50 percent ).

15 F.C.C. 2d
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Toledo labor market. Midwestern has more than met Overmyer's

standard . It should be noted that we have never specified a minimum

average salary that must be met in a given market. We have only

raised the question of adequacy of salaries where they appear to be

patently low. This is not the case here. We conclude that Midwestern

has shown that the station will be adequately staffed and that it has

not underestimated its salary expensesfor the proposed station.

10. Midwestern indicates that it will carry 3114 hours of recorded

programing in a normal broadcast week, and has allocated $ 52,000

to purchase this programing. Overmyer asserts that this figure is too

low, noting that the average amount spent for film by UHF stations

in 1966 was $70,761 , and that its own expenditures for film for 35

hours per week were $ 90,789 in 1967. We do not believe that the

differences are significant. Comparisons with Overmyer's operation

are not determinative; some film packages cost more than others.

Nor is an average figure determinative. An averageassumes that some

stations will pay more and some less for their films. Midwestern's

proposal is not so far below the average to conclude that it can not

programas proposed with the allocated funds. Even if we were to

assume that Midwestern had underestimated its programing costs,

we again note the surplusavailable to Midwestern that could be applied

to the purchase of programing.

11. Overmyer also urges that processing of Midwestern's applica

tion should be withheld pending the outcome of the rulemaking

proceeding in docket 18110 concerning amendment of the multiple

ownershin rules. One of the rules proposed in that proceeding states

that no license will be issued to a partv if, “ such party directly or in

directly owns, operates, or controls an unlimited time standard broad

cast station or an FM station in the market applied for." Midwestern,

as licensee of station WOHO (AM) , a full-time station, would fall

within the terms of the proposed rule. However, the Notice of Pro

posed Rulemaking, FCC 68–332, 33 R.R.5315, released March 28, 1968,

stated, “ Applications now on file with the Commission will continue to

be processed in accordance with existing rules and precedents ." This

interim policy was clarified in a subsequent Memorandum Opinion

and Order, 12 FCC 2d 912, 13 R.R. 2d 1526, released May 17 , 1968 .

We stated there :

Wehave decided that the purposes of this proceeding would be adequately

served by using the date of publication in the Federal Register ( Apr. 3 ,

1968) as the cutoff date. Thus, all applications which would fall within

the scope of the proposed rules, which were tendered for filing up to and

including April 3 , 1968, and which were thereafter accepted for filing, will

be processed in accordance with existing rules and precedents and will not

be subject to the interim policy.

Since Midwestern's application was accepted for filing on January 24,

1968, the quoted statements make it clear that the interim policy is

inapplicable here . It isequallyclear that a grant of Midwestern's appli

cation would not be barred by existing rules and precedents as to

concentration of control of mass media. We note in this connection

that Toledo is served by four AM stations other than station WOHO

15 F.C.C. 20
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( AM ) , four FM stations, one educational and three commercial televi

sion stations, and two commonly owned newspapers.*

12. We turn last to Overmyer's statements that the operation pro

posed by Midwestern, with submarginal facilities and a skeleton staff,

would reflect adversely on Overmyer's television station in Toledo,

WDHO -TV, and on ÚHF operation generally. Midwestern proposes

to operate with 589-kw visual effective radiated power at an antenna

height above average terrain of 370 feet, which is within the normal

range for UHF stations. Wehave discussed the adequacy of the staff

ing proposal above. The broadcast week of 40 hours is notat all unusual

for new television stations. In fact, our rules permit operation for as

fewas 12 hours per week during the first 18 months of operation. See

section 73.651 ( a ) of the rules. Accordingly, we do not consider the

proposed to be marginal in any way. We fail to see how theproposed

operation will adversely reflect on station WDHO - TV or UHF tele

vision generally.

13. Midwestern proposes to locate its main television studio at the

proposed transmitter site, which is the existing transmitter- studio site
of station WOHO (AM) . That site is about 4 miles from downtown

Toledo and 1 mile from the nearest city limits. The applicant states

that the proposed site is readily accessible and that economies of opera
tion will result from the combined studio -transmitter site. We believe

that good cause has been shown for locating thestudio outside the prin

cipal community andthat operating fromthat site would notbe incon

sistent with the public interest. Therefore, our consent to the studio

location will be granted, pursuant to section 73.613 (b ) of the rules.

14. In view of the above, we find that the petition to deny does not

raise any substantial or material questionsof fact . We also find that

Midwestern is legally, financially, technically, and otherwise qualified

to construct andoperate the proposed station , and that a grant of the

application wouldserve the public interest, convenience, and necessity.

15. Accordingly, It is ordered, That the petition to deny, filed by

• The 2newspapersare the Toledo Blade and the Toledo Times, which have daily circula

tions of 172,008 and 29,554 , respectively. The newspapers have no broadcast interestsinthe

Toledo area . Toledo is served by standard broadcast stations WCWA, WTTO , WSPD,

WTOD, andWOHO . Except for WTOD, these stations are fulltime. FM stations in Toledo

are WCWA - FM , WMAE, WSPD - FM and WKLR - FM . Television service is provided by

WTOL- TV , channel 11 ; WSPD - TV . channel 13 ; WDHO - TV, channel 24 ; WGTE - TV ,

channel * 30. A construction permit has been issued to Toledo Telecasting Corp. for

stationWDKS- TV , channel 54. Additional television service isprovided by3 Detroit, Mich .,

stations that place predicted grade B signals over Toledo : WJBK - TV, channel 2 : WWJ
TV . channel 4 ; and WXYZ - TV , channel 7.

s on December 17 , 1968 , Overmyer submitted yet another pleading. entitled "Further

Supplement to Petition to Deny." We do not believe that this pleading alleges any facts

that would alter our decision. Å few comments are appropriate, however. Rather than file

responsive pleadings, Midwestern has chosen to amend its application, as is its right, to

correct any deficiencies that it thinks have been raised by Overmyer's pleadings. These

amendments, when carefully read , have supplied us with the information we need to make

our determination . Weare still of the view that Midwestern has established its financial

qualifications to construct and operate as proposed . Midwestern's proposed operating ex:

penses, when considered with the economies of operation due to the combined radio and

television operation ,are reasonable, andfor that reason, comparisons with Overmyer's

operation in Toledo shed little light on the problem . Overmyer also alleges that Mid

western made alterations in a bank letter that constitute misrepresentationsto the

Commission . If thebank letter hadbeen submitted withoutalteration,there mighthave been

a misrepresentation.Midwestern's deletion removed that problem . The bank has acquiesced

to the change. We therefore see no reason for raising a qualifications question against

Midwestern .

15 F.C.C. 2d
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D. H. Overmyer Telecasting Co., Inc., 18 dismissed, and when con

sidered as an informal objection, is denied , and the request for waiver

of section 1.580 (i) 18 denied.

16. It is further ordered , That the application (BPCT -4081) of

Midwestern Broadcasting Co., Inc., Is granted, in accordance with spe

cifications to be issued, and the Commission's consent to locating the

main studio outside the principal community Is granted.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68R-531

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

NORTH AMERICAN BROADCASTING Co., Inc. , Docket No. 18310

BOYNTON BEACH, FLA. File No. BP - 17843

RADIO BOYNTONBOYNTON BEACH, INC., BOYNTON Docket No. 18311

BEACH , FLA. File No. BP-17999

BOYNTON BEACH COMMUNITY SERVICES, INC. , Docket No. 18312

BOYNTON BEACH , FLA. File No. BP-18000

Radio VOICE OF NAPLES, NAPLES, FLA, Docket No. 18313

For Construction Permits File No. BP-17991

MEMORANDUM OPINION AND ORDER

( Adopted December 20, 1968 )

BY THE REVIEW BOARD :

1. This proceeding involves the above- captioned mutually-exclusive

applications for construction permits to establish new standard broad

cast stations in Boynton Beach and Naples, Fla. By Memorandum

Opinion and Order,FCC 68-904, 14 FCC 2d617, adopted September 5,

1968, the applications were designated for hearing on various issues,

including, inter alia , a Suburban issue as to each of the applicants.

Presently beforethe Review Board is a petition todelete issues orother

relief, filed October 2, 1968 , by Boynton Beach Community Services,

Inc. (Community). Community requests the Board to delete the

Suburban issue or, in the alternative, to permit each applicant toamend

its application to satisfy the requirements set forth in the Minshall
case.3

2. In support, Community contends that section IV - A of its appli

cation, filed December 4, 1967, reflects the result of its extensive com

munity survey to ascertain the needs and interests of the Boynton

Beach area asrequired by FCC rules and policies, and that the appli

cant has met and satisfied the requirements of part I , paragraphs1-A,

1 - B, and 1-C of section IV - A . It further contendsthat, by public

notice, released August 22, 1968 ( FCC 68–847), the Commission for

the first time delineated the four elements purportedly now required of

applicants in meeting community servey requirements; that thispublic

notice adopted the general standards delineated in Minshall Broad

casting Co., Inc., supra, when for the first time the Commission directed

applicants tofurnish the specific suggestions articulated by those inter

viewed as to how the proposed station could help meet area needs ; that

1 Suburban Broadcasters, 30 FCC 1021, 20 R.R. 951 ( 1961).

2 Also before the Review Board is Broadcast Bureau'scomments, filed Oct. 16 , 1968.

3 Minshall Broadcasting Co., Inc., 11 FCC 2d 796 ( 1968 ) .
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the public notice failed to state that this new standard would be

applied retroactively to pending applications which had demonstrated

at least substantial compliance with the Minshall requirements; that

no communications were received calling attention to such new policy ;

and that it became aware of this requirement only when the hearing

order was issued .

3. The Review Board agrees with the Broadcast Bureau that the

subject petition should be denied . The Board has consistently held

that it will not delete issues in the absence of unusual extenuating cir

cumstances, such as failure to take into account amendments filed prior

to the date of designation for hearing. See, e.g., Orange Nine, Inc.,

8 FCC 2d 637, 10 R.R. 2d 489 ( 1967 ) . Here, the Board finds no extenu

ating circumstances which might warrantthe requested relief. Thus,

the Minshall case, supra, was adopted more than 6 months before the

petitioner's application was designated for hearing, and we find no

valid basis for excluding the petitioner from meetingthe requirements
set forth therein ; there is no indication that the Commission specified

the Suburban issues under any misapprehension of the facts; and

petitioner's contention that it has substantially complied with the

Minshall standard is unsupported and cannot be accepted. We also

agree with the Bureau's contention that any ruling by the Review

Board regarding the propriety of amendments designed to meet the

Suburban issues would be premature at this time. The hearing exami

ner has initial jurisdiction over petitions for leave to amend, and

thereforethe proper procedure would be to file such petitions, includ

ing the showingrequired under section 1.522 of the rules, with the
examinerin thefirst instance.

Accordingly, It is ordered ,That the petition to delete issues orother

relief, filed October 2, 1968, by Boynton Beach Community Services,

Inc. , 18 denied .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68–1223

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

LIABILITY OF O'FALLON - O'CONNOR BROAD

CASTING Co., Inc. , LICENSEE OF STATION

KFML , DENVER, COLO.

For Forfeiture

MEMORANDUM OPINION AND ORDER

(Adopted December 18, 1968 )

BY THE COMMISSION : COMMISSIONER Cox ABSENT.

1. The Commission has under consideration ( 1 ) its notice of ap

parent liability dated January 10, 1968, addressed to O'Fallon-O'Con

nor Broadcasting Co., Inc., licensee of station KFML, Denver, Colo .,

and ( 2 ) licensee's response to the notice of apparent liability dated
January 23, 1968, filed January 30, 1968 .

2. On January 18 and 19, 1967, station KFML was inspected and

subsequently cited in an official notice of violation dated January 25,

1967, for seven infractions of the Commission's rules, including sec

tion 73.93 ( b ), in that an operator with a third -class radiotelephone

license not endorsed for broadcast station operation was on duty and in

actual charge of the station's transmitting apparatus on January 1,

3–8 , 10–14, 17, and 19, 1967, and section 73.47 ( a ) and ( b ) , in that the

station's equipment performance measurements were not available

as required, the last set of such measurements being dated December

30, 1965. Thereafter , thc Commission, on January 10, 1968, issued to

the licensee of KFML, pursuant to section 503 ( b) of the Communica

tions Act of 1934 , as amended, a notice of apparent liability in the

amount of $ 500 for its apparent willful or repeated violation of the

recited provisions of the Commission's rules.

3. In a response to the notice of apparent liability dated January

23, 1968, licensee asserts that the Commission's "*** charges are

without foundation and cannot, as they stand , be substantiated .” Con

cerning the violation of section 73.93 (b ) the licensee avers that the

operator in question was “ * * on the board less than 2 weeks with

an invalid license ” and that " [ t ]hematter was immediately corrected ."

Licensee asserts that the alleged violation was a singular act and was

not willful or repeated. Concerning its apparent violation of section

73.47 ( a ) and (b) , licensee asserts that the “ * * * alleged violation

goes back to December 1965 to the previous ownership

KFML" and therefore that“* * * if there is liability here * * * that

liability rests with the previous ownership of * * * ” the station.
Licensee also notes that the station's equipment performance measure

66 * * *

* of

15 F.C.C. 2d



730 Federal Communications Commission Reports

ments were being conducted at the time of inspection and were com

pleted within 3 weeks thereafter.

4. We have considered licensee's reply and the circumstances sur

rounding the violations in this matter, but we find no reason to either

remit or reduce the amount of licensee's apparent forfeiture liability .

It is evident that the licensee's violation of section 73.93 ( b ) was re

peated in that animproperly licensed operator was on duty and in

actual charge of KFML'stransmitting apparatus on at least 14 days in

January 1967. See Friendly Broadcasting Co., 23 R.R. 893 ( 1962 ) .

Furthermore, in view of licensee's response to the official notice of

violation issued in this matter, it appears that the repeated violation

of section 73.93 ( b ) resulted from licensee's failure to examine the

license of the operator at the time he was employed in order to insure

that it was properly endorsed for broadcast station operation . It is

also evident that KFML's equipment performance measurements

were not made at yearly intervals and, consequently, that data con

cerning such measurements were not available for Commission exam

ination as required. In this respect, it is observed that the last set of

equipment performance measurements conducted for station KFML

was dated December 30, 1965, and that the licensee acquired the station

by assignment on February 25, 1966. Under former section 73.47 ( a ),

therefore, licensee was required toconduct new equipment perform

ance measurements on orbefore December 30, 1966. However, such

measurements were not completed and made available for Commission

examination until February 6 , 1967. Thus, it is clear that the violations

of sections 73.47 (a) and ( b ) were repeated and, as we have consist

ently held in the past, corrective action after citation does not excuse

prior violations. See Mt. Sterling Broadcasting Co., 12 FCC 2d 571

( 1968 ) , El Centro Radio, Inc., 10 FCC 2d 229 ( 1967 ). In view of the

statutory alternative provided in section 503 (b ) (1 ) ( B ) of the Com

munications Act of 1934, as amended, we need not make a finding con

cerning willfulness in this matter since the violations were repeated.

5. In view of the foregoing, It is ordered , That O'Fallon -O'Connor

Broadcasting Co., Inc., licensee of station KFML, Denver Colo., For

feit to the United States the sum of $ 500 for repeated failure to observe

the provisions of sections 73.93 (b ) and 73.47 ( a ) and (b ) of the Com

mission's rules. Payment of theforfeiture may be madeby mailing to

the Commission a check or similar instrument drawn to the order of the

Treasurer of the United States. Pursuant to section 504 ( b ) of the Com

munications Act of 1934, as amended, and Section 1.621 of the

Commission's rules, an application for mitigation or remission of for
feiture may be filed within 30 days of the date of receipt of this Mem

orandum opinionand Order.

6. It is further ordered , That the secretaryof theCommission send
a copy of this Memorandum Opinion and Order by certified mail

return receipt requested , to O'Fallon-O'Connor Broadcasting Co., Inc.,
licensee of station KFML, Denver, Colo .

FEDERAL COMMUNICATIONS COMMISSION,

Ben F. WAPLE, Secretary .

15 F.C.C. 2d
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FCC 68-1195

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

LIABILITY OF JACK LEE PAYNE, LICENSEE OF

RADIO STATION WJPW , ROCKFORD, MICH .

For Forfeiture

MEMORANDUM OPINION AND ORDER

(Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSENT.

1. The Commission has under consideration its notice of apparent

liability dated February 1, 1968, addressed to Jack Lee Payne, licensee

of radio station WJPW , Rockford, Mich .

2. The notice of apparent liability in the amount of $200 wasissued

for violation of section 1.539 ( a ) of the rules in that the licensee did not

file a renewal application at least 90 days prior to the expiration date

of the license. Arenewal applicationwas dueon or before July 3, 1967,

but it was not filed until October 3, 1967, 92 days beyond the due date .

3. The notice of apparent liability was mailed to the licensee on

February 1, 1968, by certifiedmail-return receipt requested, and the

return receipt indicates that the licensee received the notice on Feb

ruary 5, 1968. Thereafter, although not responding to the case on its

merits, the licensee requested and was granted until May 1 , 1968, to

reply. The licensee failed to replyby May1, 1968, and to dateno reply
has been received .

4. In the absence of a response and in light of the matter set forth in

the notice of apparent liability, we find thatthe licensee willfully and

repeatedly violated section 1.539 ( a) of the rules.

5. In accordance with the provisions of section 503 (b) of the Com

munications Act of 1934, as amended, and section 1.621 (b ) of the Com

mission's rules, It is ordered, That Jack Lee Payne, licensee of radio

station WJPW , Forfeit to the United States thesum of $ 200 for will

ful and repeated failure to observe section 1.539 (a ) of the Commis

sion's rules. Payment of theforfeiture may be made by mailing to the

Commission a check or similar instrument drawn to the order of the

Treasurer of the United States. Pursuant to section 504 ( b ) of the

Communications Act of 1934, as amended , and section 1.621 of the

Commission's rules, an application for mitigation or remission of for

feiture may be filed within 30 days of the date of receipt of this

Memorandum Opinion and Order.

1 Sec . 1.621 of the Commission's rules provides, in pertinent part, as follows : " If the

licensee ... fails to take any action in respect to a notification of apparent liability for

forfeiture, an order shall beentered establishing the forfeiture as the amount set forth in

the notice of apparentliability."

15 F.C.C. 2d
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6. It is further ordered , Thatthe secretary of theCommission send
a copy of this Memorandum Opinion and Order by certified mail

return receipt requested, to Jack Lee Payne, licenses of radio station

WJPW , Rockford, Mich.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of :

PRESCOTT TV BOOSTER CLUB, Inc. , PRESCOTT, File No. BPTTV

ARIZ.
3306

For Construction Permit for New VHF

Television Translator Station

MEMORANDUM OPINION AND ORDER

( Adopted December 18, 1968 )

BY THE COMMISSION : COMMISSIONER COX ABSENT.

1. The Commission has before it for consideration the above-cap

tioned application of Prescott TV Booster Club, Inc. , requesting a con
struction permit for a new 1 -w VHF television broadcast translator

station to serve an estimated 17,000 persons in Prescott, Ariz. , by re

broadcastingtelevision broadcast station KAET, channel * 8 , Phoenix ,

Ariz. (ETV) , on output channel 2 ; a petition to deny, filed Jan

uary 22, 1968, by H. &B. Communications Corp., operator of a com

munity antenna television (CATV) system in Prescott, and various

pleadings filed in connection therewith .

2. Petitioner claims standing in this proceeding asa “party in in

terest ” within the meaning of section 309 ( d) of the Communications

Act of 1934, as amended, on the grounds that the CATV system and

the translator will operate in thesame community and will compete

for viewers, causing the CATV system economic injury. We find that

petitioner has standing. Federal Communications Commission v . San

ders Brothers Radio Station, 309 U.S. 470, 60 S. Ct. 693, 9 R.R. 2008.

3. The only question raised by petitioner is that the translator would

cause interference to reception by the CATV system's subscribers on

cable channel2 and that it will also causeadjacent channel interference

to the system's reception of the off-the-air signals of television broad

cast station KTVK - TV , channel 3 , Phoenix , Ariz . Petitioner operates

a five-channel system which carries the signals of five Phoenix, Ariz. ,

television broadcast stations to approximately 2,000 subscribers. The
following signals are carried :

KTAR-TV ( NBC ) , channel 12 on cable channel 2,

KTVK - TV (ABC ) , channel 3 on cable channel 3,

KOOL - TV ( CBS ) , channel 10 on cable channel 4,

KPHO - TV ( Ind ), channel 5 on cable channel 5 ,

KAET (ETV ), channel *8 on cable channel 6.

1 The Commission also has before it for consideration an opposition to the petition to

deny. filed June 27, 1968, by Prescott TV Booster , and a reply thereto , filed July 18, 1968.

by H. & B. Prescott's responsive pleading was filed nearly 4 months beyond the time limit

set bysec. 1.45 of theCommission's rules. Because of the importance ofthismatter,we

will, upon our own motion. waive sec . 1.45 of the rules , accept the late-filed pleading,and

judge this matter on its merits.

15 F.C.C. 2a
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Prescott TV Booster is licensed to operate four VHF translators in

Prescott and the present application represents its efforts to obtain a

fifth translator which would bring to Prescott the same services off

the air as are provided by cable byH. & B. It is apparent that there is
noVHFchannel available which the translator can use without caus

ing some type of interference to the cable system.

4. Petitioner alleges that the translators which are in operation

presently cause interference to the cable system's subscribers' reception

and the system has attempted to minimize this interference by various

techniques, including transformers installed in individual home re

ceivers and adjacent channel traps installed into thesystem's off-the

air antennas. The results, petitioner states, are less than satisfactory

and the translator's operation on output channel 2 would aggravate
the situation .

5. There appears to be no other VHF channel available for the

applicant's use which would not meet with similar objections from

petitioner . In effect, petitioner's position is that there are no channels

available for the applicant's use which will not cause some type of

interference to the CATV system's operation and, therefore , the trans

lator cannot be authorized. We disagree. The problem of interference

by an off -the -air television service to reception by CATV subscribers

on their cable is not a new one . We have held that, under these circum

stances, the CATV system is not entitled to protection against such

interference under our rules. Whitesburg Television Translator, Inc..

11 FCC 2d 275, 11 R.R. 2d 1262. There are techniques available to

the CATV system to enable it to cope with this type of problem and

we believe that it is incumbent upon the system to employ these tech

niques to the extent necessary to protect itself.

6. The applicant is a nonprofit community organization seeking to

bring to Prescott the off-the-air service of a noncommercial educa

tional television broadcast station. We recognize that CATV systems

provide a valuable and desired serviceto members ofthe public in

many areas, but their service is limited to subscribers who are willing

and able to pay a fee, and usually is not available even at a fee to

members of the community in outlying areas. Thus, the cable system

serves approximately 2,000 homes ; the translator would serve approxi
mately 5,000 homes.

7. We are not unmindful ofthe problems which the CATV system

may encounter as the result of the activation of this new translator,

but unlike viewers, the system has remedies available to it and a certain

flexibility which enable it to protect itself against interference at its

head end. It may, for example, relocate its head end or it may use

microwave relay stations to bring the signals of the Phoenix stations

to Prescott. The cable system has operated, apparently successfully,

in spite of the interference which it states exists because of the

translators.

8. We find that the applicant is qualified to construct, own and

operate the proposed new television broadcast translator station . We

further find that no material or substantial questions of fact have been

raised by the pleadings and that a grant of the application would serve

the public interest, convenience and necessity .

15 F.C.C. 2d
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Accordingly, It is ordered, That the petition to deny filed herein
by H. & B. Communications Corp. Is denied .

It is further ordered, That, upon the Commission's own motion , sec

tion 1.45 of the Commission's rules 18waived and the late- filed reply

pleadingof Prescott TV Booster Club, Inc., Is accepted.

It is further ordered , That the above-captionedapplication of Pres
cott TV Booster Club, Inc., Is granted in accordance with specifica

tions to be issued.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 20
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

STATE MUTUAL BROADCASTING CORP ., WORCES

TER, Mass. File No. BPCT -4109

For Construction Permit for a New Tele

vision Broadcast Station

( Adopted December 5, 1968 )

The Commission, by Commissioners Hyde, chairman ; Bartley,

Robert E. Lee, Wadsworth, Johnson, and H. Rex Lee, with Commis

sioner Johnson dissenting and issuing a statement, granted the appli

cation of State Mutual Broadcasting Corp.for a construction permit

for a new television broadcast station to operate on channel 27,

Worcester, Mass. , subject to the following conditions :

1. If, as a result of subsequent Commission action, Bernard E. Waterman

reacquires his interest in station WAAB and station WAAB -FM , Worcester,

Mass ., he shall sell his stock and debentures and terminate his relationship
as general manager of the television station .

2. If, as a result of subsequent Commission action, Waterman Broad

casting Corp. reacquires its interest in station WAAB and station WAAB

FM , Worcester State Mutual Life Assurance Co. of America shall not exer

cise its option to purchase the stock of Waterman Broadcasting Corp.

3. During the time that Richard C. Steele and Robert W. Stoddard retain

their interest in station WTAG , Worcester, Mass., they shall not participate

in any of the activities of State Mutual Life Assurance Co. of America with

respect to the control and operation of the television station .

4. Grant of the application shall be without prejudice to whatever action

the Commission may deem appropriate as a result of the pending proceeding
in docket No. 18110.

5. Operation with effective radiated power in excess of 1,000 kw after

September 1 , 1970, is subject to a further extension of consent by Canada .

DISSENTING OPINION OF COMMISSIONER NICHOLAS JOHNSON

This grant of a construction permit for channel 27 in Worcester,

Mass., to the State Mutual Broadcasting Corp. adds yet another

document to the growing pile of evidence of this Commission's insen

sivity to the problems of broadcast media control in America.

The corporation has asked for the permit. It has been granted . But

for the overwhelming vote ofapproval by a majority of this Com

mission, I would have assumed that a mere description of the appli

cant's media position would have been eloquent argument enough to in

sure its disapproval. Apparently not. Nevertheless, in order to keep

everyone posted on the current state of affairs at the FCC - reformer

and practitioner alike I think it may be useful to set forth the

factsofthis case .

1. There is to be no licensee in the sense of an owner to whom this

(Commission can look for responsibility for the station's operation .

15 F.C.C. 2d
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The State Mutual Broadcasting Corp. is no more than a piece of paper

on file in the State of Massachusetts. All of its votingstock is held

by another corporation — the State Mutual Life Assurance Co. of

America. State Mutual Life, in turn, has no capital stock ; it is owned

by its policyholders. It is , thus , perhaps an extreme illustration of the

trend to institutional ownership of broadcast media - ownership by

banks, trust funds, estates, universities' endowments,unions' pension

funds,mutual funds, brokerage houses, and so forth . “Who's in charge

here ?” is an increasingly serious, frustrating,and disturbing question

that echoes throughout our industrialized and institutionalized

society. Ithas special significance, however, when it comes toassessing

responsibility for the information and opinion fed into the main

stream of a people dedicated to self-government by informed citizens.

2. The problems of conglomerate corporate ownership are also

raised by this grant. That is, the risk that a mass-media subsidiary may

be usedto serve the public information, advertising, or public rela

tions interests of its parent- rather than as an independent source

of information and opinion. This issue wasexploredby the Commis

sion in theITT -ABC proposed merger (ABC - ITT, 7 FCC 2d 245, 278,

and ABC -ITT merger, 9 FCC 2d 546 , 581), and was involved in the

recent RCA -Huntley case ( National Broadcasting Co., 14 FCC 2d

713, 718, 741 (1968) (dissenting opinion ) ). State MutualLife is, of

course, an insurance company. The insurance industry is a multi

billion-dollar industry in this country that is not immune from politics

and economic involvement in serious public policy issues: medicare

and health insurance, the relation of auto insurance to this country's

automotive subgovernment, the investment practices of insurance com

panies, the income tax treatment accorded insurance companies and

the policyholders of various plans ( State Mutual Life's property

taxes are involved in this very case ), and the State and Federal regu

lation of the industry generally — to name a few. But, as with most

insurance companies, that is but the beginning. State Mutual Life has

stock and bond holdings in a wide range of interests totaling some

$ 500 million . To the extent State Mutual Life is to be thought of as per

sonified in its officers and directors, their interests are almost equally

broad . There are 120 corporate officers. Just to list the interests of the

18 principal officers and directors takes 11 pages in an FCC form .

Each officer is in a position to, however subtly, influence the pro

graming of the media subsidiary in ways that reflect the economic

interests of the other corporations with which he has relationships

as well as his own personal economic interests. (See, for example, the

recent extreme case in which one of broadcasting's largest and most

powerful conglomerates (RCA ) saw nothing wrong in one of broad

casting's best known newscasters ( Chet Huntley ) using the media

outlet (the NBC radio network ) to attempt to shapethe views of tens

of millions of Americans to a position on the Wholesome Meat Act

that tended to serve his own interests in the cattle and meat business,

and those of his business associates, cited above. )

3. The grant of this permit will create a concentration of control

of media in Worcester, Mass. , that, at a minimum , is inconsistent

with recent actions of the U.S. Department of Justice . Two of the

15 F.C.C. 2a
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

Inre Application of

STATE MUTUAL BROADCASTING CORP ., WORCES

TER , Mass. File No. BPCT_4109

For Construction Permit for a New Tele

vision Broadcast Station

( Adopted December 5 , 1968 )

The Commission, by Commissioners Hyde, chairman ; Bartley,

Robert E. Lee, Wadsworth , Johnson, and H. Rex Lee, with Commis

sioner Johnson dissenting and issuing a statement, grantedthe appli

cation of State Mutual Broadcasting Corp. for a construction permit

for a new television broadcast station to operate on channel 27,

Worcester, Mass. , subject to the following conditions:

1. If, as a result of subsequent Commission action, Bernard E. Waterman

reacquires his interest in station WAAB and station WAAB -FM , Worcester,

Mass. , he shall sell his stock and debentures and terminate his relationship

as general manager of the television station.

2. If, as a result of subsequent Commission action, Waterman Broad

casting Corp. reacquires its interest in station WAAB and station WAAB

FM , Worcester State Mutual Life Assurance Co. of America shall not exer

cise its option to purchase the stock of Waterman Broadcasting Corp.

3. During the time that Richard C. Steele and Robert W. Stoddard retain

their interest in station WTAG , Worcester, Mass., they shall not participate

in any of the activities of State Mutual Life Assurance Co. of America with

respect to the control and operation of the television station.

4. Grant of the application shall be without prejudice to whatever action

the Commission may deem appropriate as a result of the pending proceeding

in docket No. 18110.

5. Operation with effective radiated power in excess of 1,000 kw after

September 1 , 1970, is subject to a further extension of consent by Canada .

DISSENTING OPINION OF COMMISSIONER NICHOLAS JOHNSON

This grant of a construction permit for channel 27 in Worcester,

Mass., to the State Mutual Broadcasting Corp. adds yet another

document to the growing pile of evidence of this Commission's insen

sivity to the problems ofbroadcast media control in America .

The corporation has asked for the permit. It has been granted. But

for the overwhelming vote ofapproval by a majority of this Com

mission, I would have assumed that a mere description of the appli

cant's media position would have been eloquent argument enough to in

sure its disapproval. Apparently not. Nevertheless, in order to keep

everyone posted on the current state of affairs at the FCC — reformer

and practitioner alike - I think it may be useful to set forth the

facts of this case .

1. There is to be no licensee - in the sense of an owner to whom this

( 'ommission can look for responsibility for the station's operation.
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The State Mutual Broadcasting Corp. is no more than a piece of paper

on file in the State of Massachusetts. All of its voting stock is held

by another corporation — the State Mutual Life Assurance Co. of

America. State Mutual Life, in turn, has no capital stock ; it is owned

by its policyholders. It is, thus, perhaps an extreme illustration of the

trend to institutional ownership of broadcast media - ownership by

banks, trust funds, estates, universities' endowments, unions' pension

funds,mutual funds, brokerage houses, and so forth . “Who's incharge

here ?” is an increasingly serious, frustrating, and disturbing question
that echoes throughout our industrialized and institutionalized

society. It has special significance, however, when it comes toassessing

responsibility for the information and opinion fed into the main

stream of a people dedicated to self-government by informed citizens.

2. The problems of conglomerate corporate ownership are also

raised by this grant. That is,therisk that a mass-media subsidiary may

be usedto serve the publicinformation, advertising, or public rela

interests of its parent - rather than as an independent source

of information and opinion. This issuewasexploredby the Commis

sion in the ITT -ABC proposed merger (ABC -ITT, 7 FCC 2d 245, 278,

and ABC -ITT merger, 9 FCC 2d 546, 581) , and was involved in the

recent RCA-Huntley case ( National Broadcasting Co., 14 FCC 2d

713, 718, 741 (1968) (dissenting opinion ) ) . State Mutual Life is, of

course, an insurance company. The insurance industry is a multi

billion -dollar industry in this country that is not immune from politics

and economic involvement in serious public policy issues: medicare

and health insurance, the relation of auto insurance to this country's

automotive subgovernment, the investment practices of insurance com

panies, the income tax treatment accorded insurancecompanies and

the policyholders of various plans ( State Mutual Life's property

taxes are involved in this very case ), and the State and Federal regu

lation of the industry generally — to name a few. But, as with most

insurance companies, that is but the beginning. State Mutual Life has

stock and bond holdings in a wide range of interests totaling some

$ 500 million . To the extent State MutualLife is to be thought ofas per

sonified in its officers and directors, their interests are almost equally

broad . There are 120 corporate officers. Just to list the interests of the

18 principal officers and directors takes 11 pages in an FCC form .

Each officer is in a position to, however subtly, influence the pro

graming of the media subsidiary in ways that reflect the economic

interests of the other corporations with which he has relationships

as well as his own personal economic interests. (See, for example, the

recent extreme case in which one of broadcasting's largest and most

powerful conglomerates (RCA ) saw nothing wrong in one of broad

casting's best known newscasters ( Chet Huntley) using the media

outlet (the NBC radio network ) to attempt to shapethe views of tens

of millions of Americans to a position on the Wholesome Meat Act

that tended to serve his own interests in the cattle and meat business,

and those of his business associates, cited above. )

3. The grant of this permit will create a concentration of control

of media in Worcester, Mass., that, at a minimum , is inconsistent

with recent actions of the U.S. Department of Justice . Two of the

15 F.C.C. 2d
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directors of State Mutual Life have substantial interests in the

Worcester Telegram & Gazette — a company, which publishes Worces
ter's only two daily newspapers with acombined daily circulation of

157,000. Robert W.Stoddard is chairman of the board and a 5 -percent

stockholder of the corporation. Richard C. Steele is the president and

a director of the corporation,and the publisher of the paper. We may

take official notice of the fact that men occupying such positions are

in a position , between them , to select the personnel andset the edi

torial policies of the paper. On May 8, 1968, the Justice Department

filed before this Commission an opposition to a transfer application in

a case involving the acquisition of a television station inBeaumont,

Tex. , by individuals who controlled the local papers. Subsequently,
on August 1, 1968, the Department filed with this Commission a brief

in our inquiry regarding a proposal to limit the number of full-time

stations a single individual could acquire in the same market - docket

No. 18110, FCC 68–332, March 28, 1968. The Justice Department urged
that the proposed rule was too soft : That it should also consider dives

titure, and that it should also take accountof joint newspaper-broad

cast ownership in the same community. Finally, only last week, we

were informed that the Gannett newspaper chain had sold station

WREX -TV in Rockford, Ill . , for over $3 million profit, in accordance

with a threatened Department of Justice suit because of their common

ownership of two newspapers in that city. To approve an application
like the one before us without a hearing - in which directors of the

parent corporation of a television station control the only newspapers
in the same wn - seemingly flaunting the responsibly conceived and

tendered positions of the U.S. Government's expert agency on the

subject, is a discourteousand reckless act inconsistent with simple

principles of comity and decency between agencies of the same
government.

4. This acquisition will be an undesirable addition to the present

media holdings of State Mutual Life. The company already has a

3.1-percent interest in the Sonderling Broadcasting Corp. ( a chain of

white -owned, Negro-oriented stations ). It has options to purchase

50,000 more shares, which would give it a 7.5 - percent interest. Son

derling owns six AM stations, four FM stations, and two television

stations located in such politically significant centers as Washington,

D.C. ( the Nation's capital), New York and Los Angeles (the Nation's

two largest markets ), Albany ( the State capital of New York ), and

so forth . State Mutual Life also holds warrants to purchase up to

10 percent of the Waterman Broadcasting Corp., which ownsWater

man Broadcasting Corp. of Tex. , which owns KTSA and KTSA -FM ,

San Antonio, Tex ., and which, in turn, is owned by Mr. and Mrs.

Bernard Waterman. He is a director of the State Mutual Broadcasting

Corp., and channel 27's proposed general manager. (Waterman also

owned stations in Worcester itself-in ambiguous status at the present

time - that raise separate , numerous, and serious issues discussed

later . ) Another director of State Mutual Life, Mr. Julian B. Bondu

rant, is president of the Memphis Community Television Foundation ,

the licensee of WKNO-TV, channel 10, Memphis, Tenn. (a noncom

mercial educational station ) . ( State Mutual Lífe, through Sonderling,

15 F.C.C. 20
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it should be noted , has an interest in WDIA andWTCV (AM and

FM ) in Memphis .) State Mutual Life at one time held stock in CBS,

although it claims now to have sold it all .

5. The grant of the application is in direct violation of this Com

mission's own interim policy, announced on March 28, 1968, that action

will be withheld on all applications filed after April 3, 1968, where

a grant would result in common ownership, operation or controlof

more than one unlimited-time broadcast station in a market. This

application was filed on April 11, 1968. It would result in the common

ownership referred to . The common ownership comes about because

of State Mutual Life's relationship to the Worcester Telegram &

Gazette, Inc., referred to earlier . ( State Farm Mutual's directors,

Richard C. Steele and Robert W. Stoddard, are president and chair

man of the board, respectively, of the Worcester Telegram & Gazette . )

For, as has cometobe increasingly common in this country, we find

that the Worcester Telegram & Gazette, owner of the only daily papers

in town, also owns one of the four AMradio stations in the same city .

The Commission has quite willingly and gratuitously gone through

some convoluted, imaginative legalisms to fixup this defect for its

applicant. The fact remains that the application, as presented , does

violatethe Commission's recently declared policy. It is also true that,

even after the condition, it still violates the spirit ( and, in my view,

the letter) of the policy. But for the willing assistance of this Commis

sion — an assistance that stands in stark contrast to the rigid resistance

accorded such representatives of the broader public interest as the

United Church of Christ ( renewal of WLBT) , John Banzhaf ( failure

to enforce the cigarette fairness ruling), the Ford Foundation ( failure

to act meaningfully upon its, or any other, proposal for funding public

broadcasting or free interconnection ), and Mrs. Stephanie A. Riopel

in this very case -- see item 7 below — the application would, of course,

have been refused . What is the condition ?

During the time that Richard C. Steele and Robert W. Stoddard retain

their interest in station WTAG , Worcester, Mass. , they shall not participate

in any of the activities of State Mutual Life Assurance Co. of America

with respect to the control and operation of the television station.

It's scarely worth the Government paper it's printed on . What does

" participate ” mean ? Are they going to stop participating in the af

fairs of State Mutual Life ? No. Are they going to stop associating

with the directors and managers of the new television station ? No.

Are they going to stop running their media oligopoly - newspaper

and AM station - in Worcester ? Probably not. Is there going to be any

doubt whatsoeverof the policies they would like to see the television

station espouse ? Of course not. Is there any reasonable probability

that the television station will make any significant new offering into

the marketplace of ideas that exist in Worcester ? No. The public inter

est that the communications act holds up as our guiding star offers

little light, but it is enough for me to see the path that we should

follow through this jungle. That the grant of the application also

requires us to violate express policies of the U.S. DepartmentofJustice

and this very Commission is simply frosting on what should already

be a very obvious cake.

15 F.C.C. 2a
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6. The saga of Bernard E. Waterman, and the ambiguous status of

his ownershipof broadcast properties in Worcester, raise questions as

to his suitability to be the general manager of the State Mutual Life

television station, and requires the Commission to impose additional

conditions that render the whole transaction ludicrous. Bernard E.

Waterman may own, in addition to the San Antonio stations, two sta

tions in Worcester itself. These are WAAB and WAAB - FM - result

ing in three of the six AM and FM stations in Worcester being under

the control of major officers and directors of State Mutual Life. One

must say that Bernard E. Waterman may own these stations because

ofthefollowing series of events. Waterman wished to transfer the

stations to a corporation called WAAB, Inc.—the ownership of which

is inquestion . The applications for assignment of license were approved

by this Commission on March 27, 1968.Waterman Broadcasting Corp.,

12 FCC 2d 295 ( 1968) . Subsequently , the ownership of another Worces

ter station , WORC , Inc., filed a noticeof appeal to the U.S. Court

of Appeals. WORĆ, Inc. v. Federal Communications Commission,

D.C. Cir. , case No. 21 , 795. Before the court could act on the case , the

Commission asked for it back - a remand. This was granted on Oc

tober 25 , 1968. WORC had charged that there had been a misrepre

sentation as to the interests of Atlantic Recording Corp. ( one of the

major producers ofthe principal programing heard on American radio

stations today ) in WAAB, Inc. The matter is now before the Commis

sion. It is at least possible that we might rescind the assignment and

order Bernard E. Waterman to reacquire his interests in WAAB and

WAAB -FM in Worcester. Waterman is one of the few real people to

own an interest in State Mutual Life Broadcasting (nonvoting stock

and debentures only ; all votingstock is held by State Mutual Life ) .

In the event he reacquires WAXB and WAAB-FM he will, of course ,

be in clear violation of our March 28, 1968, rule. Moreover, because

StateMutualLife holds options on 10 percent of Waterman Broadcast

ing Corp., it too would clearly violate the rule. Once again the Com

mission skirts these problems with some ingenious conditions to its

approval . If Waterman gets his stations back he has to sell his chan

nel 27 interests, and cannot be its general manager. (And just who,

then , does this Commission believe is going to run the station ! Or

doesn't it really care at all? Needless to say, no alternate has been

selected .) Moreover, State Mutual Life has to promise not to exercise

its option to acquire 10 percent of Waterman Broadcasting. As in the

case of Steeleand Stoddard, of course, there is no reason whatsoever to

believe that Waterman would not continue to carry great influence, in

fact , in the operations of channel 27.

7. Finally, as if all this were not enough , this Commission is brush

ing off a citizen complaint regarding State Mutual Life without even

publicly acknowledging its existence. Stephanie A. Riopel, a resident

of Worcester, filed an objection to a grant of this application. She

charges that State Mutual Life's property in Worcester is only

assessed at 25 percent of its value and as a consequence the company

allegedly does not pay a fair share of the taxes in Worcester

an issue about which the people of Worcester will receive very little

information , one can assume, from channel 27, WAAB, WAAB - FM ,
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WTAG, and the Worcester Telegram & Gazette . She also alleges

that the radio station and newspaper in Worcester are under the

monopolistic control of Robert W. Stoddard, whom she identifies

as a director of the John Birch Society. We are advised by our staff

that, " the Broadcast Bureau does not believe that the letter raises

any substantial question about the qualifications of the appli

cant . * * *" The majority obviously agrees. I do not . I believe it is

not only insulting, but irresponsible, for us to ignore such a complaint.

CONCLUSION

This is not represented to be a thorough review of the application

before us . It is based on my most cursory examination of the file and

reports from the FCC staff. I have no way of knowing what objections

to this application might be raised byan investigation and hearing.

But it is a sufficient review , I believe, to give a little insight into the

present level of concern at this Commission about media ownership .

Media ownership and control in Worcester may very well warrant

some action from this Commission . I am confident, however, that the

cure is not to be found in turning over channel 27 to the State Mutual

Life Broadcasting Corp. I dissent.

15 F.C.C. 2d
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FCC 68R -530

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

SUNBURY BROADCASTING CORP. (WKOK ), Docket No. 18291

SUNBURY, PA. File No. BP-16936

HERBERT P. MICHELS, STIRLING , X.J. Docket No. 18292

File No. BP-17004

KEL BROADCASTING Co. , INC. , WATCHUNG, N.J. DocketNo.18293

For Construction Permits File No. BP-17405

MEMORANDUM OPINION AND ORDER

( Adopted December 20, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER BERKEMEYER DISSENTING WITH

STATEMENT.

1. This proceeding involves the mutually exclusive applications of
Herbert P. Michels (Michels) and Kel Broadcasting Co., Inc. (Kel),

seeking construction permits for new standard broadcast stations at

Stirling and Watchung, N.J., respectively ; and the application of

Sunbury Broadcasting Corp. (WKOK) ( Sunbury ), licensee of stand

ard broadcast station WKOK , Sunbury, Pa. , to modify its existing

broadcast facility. By Memorandum Opinion and Order, FCC 68
835, released August 22, 1968, the Commission designated these appli

cations for consolidated hearing on air hazard, transmitter site,

Suburban and financial issues against Kel ; financial and Suburban

issues against Michels; and areas and populations, section 307 ( b) , and
contingent camparative issues. Presently before the Review Board are :

( a ) A petition to enlarge issues, filed September 11 , 1968, by Sunbury,

requesting the addition of suburban community and principal city

coverage issues against Kel ; (b ) a joint petition for approval of
agreement, filed September 25 , 1968, by Kel and Michels, contemplat
ing a merger of their respective interests ; ( c ) a joint petition for

leave to amend, filed October 22, 1968, by Kel and Michels, requesting

the substitution of the application of K & M Broadcasters, Inc. for
Michels' application and the dismissal of Kel's application : ' and ( d )

a request for severance and grant, filed October 31, 1968, by Sunbury,

requesting a severance and grant of its application simultaneously

with any Board action resulting in the dismissal of the mutually

exclusive Kel application.3

1 Sunbury presently operates on 1070 kHz, 1 kw . 10 kw -LS, DA -2 . U and requests 1070

kHz, 1 kw , 10kw -LS, DA- N , U. The Sunbury application and the Kel application ( 1070

kHz, 500 W, DA-D ), are mutually exclusive ; there is no conflict between the Sunbury

application and theMichels application ( 1070kHz,250w,Day) .
The joint petition for leave toamendwas certified to the Board by the examiner. Order ,

FCC68M - 1449, releasedOct. 25 , 1968.

3 on Oct. 31. 1968, the Broadcast Bureau filed a request for extension of time which.

with thepassage of time, hasbecome moot.Theother pleadings presently before the Board
are listed in the appendix .

15 F.C.C. 2d
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to

2. The agreement contemplates a merger of the interests of Kel and

Michels into a new corporate applicant, K & M Broadcasters, Inc.

( K. & M.) ," which would be substituted for the Michels application .

The agreement provides that Michels will purchase 50 percent of the

sharesof the new corporation and Kel Broadcasting Co., Inc. , will

purchase the remaining 50 - percent interest; each will pay $ 5,000 for

their stock interest. In addition , Kel has agreed to lend Ń &M up

$ 75,000 for use in constructing and operating the proposed station.

The loan will besecured by a pledge ofMichels' 50 percent ofthe cor

porate stock, will be payable in equal annual installments of princi

pal and interest over a 7 -year period (the first of said payments to be

made 1 year after the station commences operation ), and will bear an

interest of 6 percent per annum on the unpaid declining balance. The

agreementindicatesthat thecorporate bylaws will provide that both
Kel and Michels will be authorized to elect one -half of the board of

directors of the new corporation.

3. The Broadcast Bureau argues that the instant petition and agree

ment present a myriad of problems and contradictions and should be

summarily dismissed with prejudice. The Bureau submits that the

applicants have failed to provide for the dismissal of the Kel appli

cation (which must be effectuated before Kel could prosecute the new

application as a 50 -percent owner ); 5 that the agreement does not

specify the existence or duration of any rights which may be exercised

in the stock pledged as security for Kel's loan; 6 and thatno showing

has been made asto Kel's ability to effectuate this loan . The Bureau

further contends that the agreement does not provide for the purchase

of stock in the new corporation until after a construction permit is

granted ; and that, therefore, the new corporate applicant would be

without principals to whose qualifications the Commission could look .

Finally, the Bureau argues that publication should be required pur

suant to rule 1.525 ( b ) inasmuch as both applicants propose a first

local transmission facility ; Kel's proposal would provide service to

approximately 40 percent more area than would Michels' ; and that

since the petitioners have submitted no information regarding the ex

istence ofother services in the affected area, no public interest deter

mination can be made.

4. The joint petition and attached affidavits set forth the exact

nature of the consideration involved , and details of the initiation

and history of the negotiations. Aside from section 307 (b ) considera

tions, approval of the agreement would be in the public interest in

that it would simplify this proceeding by eliminating various issues,

thereby expediting the inauguration of service, and mooting a pending

* As noted by the Bureau, the merger agreement provides that within 20 days after the

date of the agreement ( the agreement is dated Sept. 20 , 1968 ) , the new corporation will

be organized ; and that within 5 days after execution of the agreement a request to amend

the Michels application would be submitted. Although the amendment and evidence of the

formulation of the new corporation werenot submitted until Oct. 22, 1968, the explained

delay will not prejudice consideration of the instant requests. There is no provision in

theagreement that time is of the essence. In addition, there has been no indicationbythe

applicants that its failure to conform with these provisions of theagreementhas in any
manner rendered the agreement inoperative.

6 A request to dismissthe Kel application is contained in the joint petition for leave to
amend, bled Oct. 22 , 1968 .

• The specific provisions with regard to these stock rights and their duration were subse.

quently specified by petitioners in the supplementto joint petition forleave to amend .

* No reimbursementof expenses is contemplated under theagreement.
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request for additional issues . With respect to the section 307 ( b )

question, petitioner's engineering affidavit discloses that although the

Michelsand Kel proposals would serve the same general area, the Kel

proposal would provide service to a larger population in a greater
area (within the 2- and 0.5 -mv/m contours of the respective pro

posals). The affected area and population lie within the New York

Northeastern New Jersey urbanized area, and all or a major portion

of this area is presently served by a minimum of 20 standard broad

cast stations. Since a plethora of reception services are presently

available to the affected area , the Board finds that the withdrawal of

the Watchung proposal would not, in this regard, frustrate the service

distribution objectives of section 307 (b) of the communications act

nor constitute an undue impediment to the objectives of section 307 ( b )

of the communications act.10 Cf. Big Basin Radio , 12 FCC 2d 182,

12 R.R. 2d 990 ( 1968 ) . In addition , immediate approval of the instant

agreement wouldexpedite the inauguration of a first local transmis

sion facility for Stirling, if the new applicant receives a grant, and

permit an immediate grant of the Sunbury application ( see par. 6.

infra ). The Board is of the view that the public interest would best

be served by providing these services at the earliest possible time. Cf.

Lawrence County Broadcasting Corp., 10 FCC 2d 681 , 11 R.R. 2d

863 (1967 ) . The merger agreement will therefore be approved and the

petition for leave to amend will be granted.

5. Substantial questions have been raised with respect to the finan

cial qualifications of the new applicant - K & M Broadcasters, Inc.

( K. & M. ) . Petitioner indicates that a cash outlay of $46,741 will be

required for construction and first -year operation of the station.

K& M relies on $ 10,000 in stock subscriptions 11 and a $ 37,000 loan

from Kel. While Michels' ability to effectuate his $ 5,000 subscription

pledge has been demonstrated is the Board is unable to determine

whether Kel willbe able to furnish the necessary remaining funds. The

only evidence submitted relating to Kel's financial competence is the

August 1966, balance sheets of John Kelly, Sr. , and John Kelly, Jr.

Although the Bureau specifically noted Kel's failure to offer additional

financial information, none was submitted . An issue will therefore be

8 As previously noted, before the Board is a petition to enlarge issues filed by Sunbury.
which seeks the additionof suburban community and rule 73.188 issues against Kel.

Inasmuch as the instant merger plan contemplates the dismissal of the Kel proposal, a
request for such issues would be moot.

• Areas and populations as follows:

Population Area ( square miles)

2 mv/m 0.5 mv/m 2 mv / m 0.5 mm

Stirling

Watchung

635, 877

1 , 382, 291

785, 282

1,655, 247

381

590

1350

161

10 Although not determinative, the transmitter site contemplated by the new proposal

is only 0.8 mile from the site which would have been utilized by the dismissing applicant

and it is the expressed intention of the principals of the new applicant to serve the program

ing needs of both Stirling and Watchung.

11 Although these subscriptions will not be exercised prior to a grant of a construction

permit, the principals ofthe new corporation are clearly identifiable and appear in the
submitted amendment.

12 A satisfactory bank letter evidencing the availability of a $ 5,000 loan to Michels is

submittedwith the supplement to joint petition for leave to amend.
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specified in order to determine whether Kel has sufficient funds pres

ently available in order to meet its commitments to K & M.

6. On October 31 , 1968, Sunbury filed a request for severance and

grant, correctly contending that its proposal, to change from a direc

tionalto nondirectional operation daytíme, is not mutually exclusive

with the K& M application . It appears that a grant of Sunbury's pro
posal would result in substantial daytime gains in the areas and popu

ſations to be served by station WKOK ,13 and no white or gray areas will

thereby be created. The Board will therefore sever and grant the Sun

bury application .

7. Accordingly, It is ordered, That the petition to enlarge issues,

filed September 11, 1968, by Sunbury Broadcasting Corp. (WKOK )

Is dismissed ; thatthe request for extension of time, filed October 31 ,

1968, by the Broadcast Bureau, 18 dismissed ; and

8. It is further ordered , That the joint petition for approval of

agreement, filed September 25, 1968,andthe joint petitionfor leave

to amend, filed October 22, 1968, by Kel Broadcasting Co., Inc. , and

Herbert P. Michels, Are granted , that the agreementIsapproved ;that

the amendment Is accepted ; that the application of KelBroadcasting

Co., Inc. (BP - 17405 ), 18 dismissed with prejudice ; and the issues in

this proceeding Are enlarged by the addition of the following issues :

( a ) To determine, with respect to the application of K & M Broadcasters,

Inc. , whether Kel Broadcasting, Inc., has liquid and current assets (as de

fined in sec . III , par. 4 ( d ) , FOC Form 301 ) in excess of current liabili

ties in sufficient amounts to meet its $42,000 commitment to this applicant.

( b ) To determine, in light of the evidence adduced under the foregoing

issue, whether K & M Broadcasters, Inc. , is financially qualified .

9. It is further ordered, That existing issue 5 , 18 amended to read

as follows:

To determine the efforts made by K & M Broadcasters, Inc. , to ascertain

the community needs and interests of the area to be served and the means

by which the applicant proposes to meet those needs and interests ; and

10. It is further ordered , That the burden of proceeding with the

introduction of evidence and burden of proof under the issues specified
herein will be on K & M Broadcasters, Inc.; and

11. It is further ordered, That the request for severance and grant,

filed October 31 , 1968, by Sunbury Broadcasting Corp. (WKOK ),

18 granted ; and that the application of Sunbury Broadcasting Corp.

(WKOK ) (BP - 16936 ) Is severed from this proceeding and is

granted, subject to the following conditions :

Permittee shall submit new common point impedance measurements and

sufficient field intensity measurement data to clearly show that the night

time radiation pattern remains adjusted within authorized limits.

9 Sunbury has submitted the following areas and populations data:

Daytime contour (mv /m )

Population

Proposed

Area (square miles)

Present ProposedPresent Gain Gain

5.0 .

2.0

0.5 ..

81 , 866

131 , 519

277,871

91 , 232

166, 424

335, 134

9,366

34, 905

57, 263

491

1,064

3,617

537

1,211

4,060

46

147

443
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Before program tests are authorized, permittee shall submit sufficient field

intensity measurements to show that the horizontal inverse distance field

intensity at one mile has been reduced to essentially 178.5 as proposed .

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary.

APPENDIX

II .

Pleadings Before the Review Board

I. ( 1 ) Petition to enlarge issues, filed September 11 , 1968, by

Sunbury Broadcasting Corp.

( 2 ) Opposition, filed September 30, 1968, by Kel Broadcast

ing Co., Inc.

( 1 ) Joint petition for approval of agreement, filed Septem

ber 25, 1968, by Kel Broadcasting Co. , Inc. , and

Herbert P. Michels.

( 2 ) Supplement to joint petition for approval of agreement,

filed October 4, 1968, by Kel Broadcasting Co. , Inc.,

and Herbert P. Michels.

( 3 ) Comments, filed October 17, 1968, by the Broadcast

Bureau.

( 4 ) Reply, filed October 18, 1968, by Kel Broadcasting Co.,

Inc.

( 5 ) Memorandum of law, filed October 28, 1968, by Kel

Broadcasting Co., Inc., and Herbert P. Michels.

III...
( 1 ) Joint petition for leave to amend, filed October 22, 1968,

by Kel Broadcasting Co., Inc., and Herbert P. Michels.

( 2 ) Supplement to joint petition for leave to amend , filed

October 30 , 1968, by Kel Broadcasting Co., Inc., and

Herbert P. Michels.

( 3 ) Comments and request for severance and grant, filed

October 31 , 1968, by Sunbury Broadcasting Corp.

( WKOK ) .

( 4 ) Request for extension of time, filed October 31, 1968 ,

by the Broadcast Bureau .

( 5 ) Comments, filed November 12, 1968, by the Broadcast

Bureau.

( 6 ) Reply, filed November 19, 1968, by Kel Broadcasting

Co., Inc.

( 7 ) Supplement to joint petition for leave to amend, filed

December 4, 1968, by petitioners Kel and Michels .

DISSENTING STATEMENT OF BOARD MEMBER BERKEMEYER

I would require publication. The reasons which led the Commission

in Nebraska Rural Radio Association, 11 R.R. 2d 436 , and the Board

in Lawrence County, supra , to not require publication are absent here.

Moreover, the very large differences in coverage make it impossible

for me to agree that the 307 ( b ) issue can be so easily resolved in this

manner .

15 F.C.C. 20
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FCC 68R-511

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

LOUIS VANDER PLATE, FRANKLIN , N.J., ET AL.

For Construction Permits

Dockets Nos. 18251 ,

( File No. BP

16837 ) , 18252 , 18253,

18254, 18255, 18256,

18257

MEMORANDUM OPINION AND ORDER

(Adopted December 9, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER BERKEMEYER ABSENT. BOARD

MEMBER NELSON NOT PARTICIPATING .

1. This proceeding involves, inter alia , the applications of Mid -State

Broadcasting Co. (Mid-State ) and Lake -River Broadcasting Corp.

(Lake-River), each seeking an authorization to construct a new

standard broadcast station at Lakewood, N.J. These applications, to

get her with five other proposals , were designated for consolidated

hearing by Memorandum Opinion andOrder, FCC 68–731, released

July 22, 1968, on various issues including section 307 ( b ) and con

tingent comparative issues. Now before the Review Board is a motion

to enlarge issues, filed August 9, 1968, by Mid -State, requesting nine

disqualifying issues against Lake-River and a comparative coverage

issue concerning the Mid- State and Lake-River proposals.

2. A briefchronology of the eventsconcerning the filing and prose

cution of the Lake River application will facilitate an understanding of

our disposition. Lake-River's application was originally filed on Octo

ber 26, 1966 , shortly before the cutoff date on the Mid-State application .

In its application, Radio New Jersey (predecessor to Lake -River
Broadcasting Corp.) specified a two-tower directional antenna system

on a site designated as the Heterbrugge site. On November 18, 1966,
Lake-River advised the Commission that the site it had orginially pro

posed wasno longer available but that " an appropriate amendmentwill

be filed within the next 30 days." On May 12, 1967, an amendment was

filed specifyingthe new site and the applicant's intention to construct a

four-element directional antenna system . The amendment did not

specify a change in the required costs of the proposal, nor was there any

1 Lake-River is the successor to Radio New Jersey, the corporate entity which originally

filed the Lakewood application.

Theother applications are : Louis Vander Plate. Franklin , N.J.; Radio New Jersey,
Hackettstown, N.J. ; Arthur S. Steloff , Toms River, N.J.: Seashore Broadcasting Co. , Inc. ,

Orleans, Mass. ; Somerset Valley Broadcasting Co., Somerville ,NJ.

3 The other pleadings before the Board are : ( a ) Errata to petition to enlarge issues,

filed Aug. 12, 1968 , by Mid -State ; ( b ) opposition , filed Sept. 3 ,1968, by Lake-River ; ( c )

addendumtoopposition to petition to enlarge,filedSept. 3, 1968 ,' by Lake-River ; ( d )

comment, filed Sept. 3 , 1968, by the Broadcast Bureau ; and ( e ) reply , filed Sept. 10, 1968 ,

by Mid-State.

15 F.C.C. 20
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indication that the site would not be available on a leased basis as had

previously been the case. On January 9, 1968, the applicant filed a

further amendment indicating that Radio New Jersey would be re

placed by a new corporate entity, Lake-River Broadcasting Corp.In

cluded within the new corporatestructure were two new principals

Paul Larson and DonaldTowbin-each of whom was shownas an

officer, director, and owner of 19 percent of the issued stock in Lake

River. By letter, dated December 1967, filed with the amendment, Tow

bin indicated his willingness to extend a loan to the corporate applicant

in an amount of $100,000. Termsfor the repayment of this loan, the

computation of interest and security, were unspecified. Robert Bough

rum and Lawrence J. Tighe, Jr., who were partiesto the originalRadio

New Jersey filing, remained principals in Lake-River.Said principals
retained asufficient interest in the new corporate applicant so that the

assignment ofa new file number, under section 1.571 (j) ( 2 ) of the Com

mission's rules, was not necessary;

3. In its January 9, 1968 amendment, Lake River also made another

change in its specified site ; the plan for a four -tower directional an

tenna array was retained and the applicant indicated its intent to

locate its transmitter and studio building at the new site . The amend

ment also reflected a change in propose i construction costs, the inclu

sion of costs for acquiring and remodeling buildings, and an intention

to use the land on a leased basis .

4. Mid - State first seeks the addition of various rule 1.65 issues

against Lake -River relating to the applicant's conduct with regard to

the filing of the May 1967 and January 1968 amendments. Petitioner

alleges that Mid -State failed to informthe Commission of its efforts to

obtain a new site after November 1966, and of its intention to alter its

petitioner alleges that Lake - River has violated rule 1.65 failing to

advise the Commission prior to its January 1968 amendment, of its

intention to change to a corporate entity , alter its financial proposal.

and introduce new principals. Lake River alleges that, although the

applicant stated that it would amend its application to specify a new

site “ within 30 days," almost 5 months elapsed before the filing of such

amendment. In addition , petitioner submits the affidavit of a real estate

agent which indicates that the owner of the new site (specified in the

May 1967 amendment) stated that he was not interested in " selling his
property *** and wished to hold it as an investment for the future."

Petitioner also avers that the site specified in the May 1967 amendment
could not accommodate the antenna proposal of the applicant and that,

in fact, the antenna would cross various public thoroughfares and adja

cent property. With regardto the change in the corporate identity of

the applicant, petitioner alleges that the applicant contemplated a

change to include the twonew principals as early as September and

October of 1967, but that the amendment reflecting such a change was

not filed until January 1968 ; during this period , petitioners allege, the

applicant chose to permit the Commission to process its application

* On the basis of these latter allegations and affidavits, petitioner requests two additional

Issues to ( a ) determine whether Lake-River had reasonable assurance of the availability of

the siteproposed in its May 1967 amendment ; and ( b ) whether Lake-River was candid in

its representation that the site proposed would accommodate the transmitter and studio

construction proposed thereon .

15 F.C.C. 2d
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without knowledge of a change in the principals shown in the May 1967

amendment.

5. In opposition, Lake River argues that petitioner's allegations are

reckless and without regard for the true facts. The applicant alleges

first that it informed the Commission of the site changes as soon as

reasonable assurance was secured that a new site would be available .

In addition, Lake -River contends that it promptly amended its appli

cation to show a change from a two-tower to a four-tower proposal.

However, inasmuch as exact cost figures for the new four-tower array

were not immediately furnished to Lake-River's counsel, that exact

estimates could not be reflected in the May 1967 amendment. Although

such figures were not immediately supplied, the applicant submits that

“anyone knowledgeable in matters ofradio broadcasting should have

been readily able to ascertain that four towers would cost morethan

two towers." 5 With respect to the addition of the new principals,

Towbin and Larson, Lake-River avers that they did not becomeprinci

pals in the corporate applicant until December of 1967 and that the

amendment reflecting the change was promptly filed in January 1968.

In its comments, the Broadcast Bureau suggests that the issues relating

to rule 1.65 violations with respect to the filing of the May 1967 and

January 1968 amendments are inappropriate. The Bureau submits

that the real question presented by petitioners' request is whether

Lake River's behavior evidences a serious lack of candor in its dealings

with the Commission . The Bureau therefore recommends that the

following issues be added in lieu of petitioners' requests above :

To determine all the facts and circumstances surrounding the filing of

amendments to BP-17485 dated May 12, 1967, and January 9, 1968, and in

light of the evidence adduced thereunder, whether Lake -River possesses the

requisite and/or comparative qualifications to receive a grant of its

application .

6. The Review Board is persuaded that substantial questions have

been raised by petitioner with regard to the filing of the May 1967

and January 1968 amendments. While the change ofsite specified in

the May 1967 amendment does not constitute a violation of rule 1.65 ,

substantial questions have been raised as to whether the site selected

by the applicant was inadequate to accommodate the antenna proposal,

and was, in fact, available for leasing purposes. In addition, the

amendment reflecting Lake-River's incorporation fails to indicate

the details of such matters as the nature of Lake-River's acquisition

of Radio New Jersey's interest in the application ; the time at which

the new principals acquired their interest; and the precise time at

6 With regard to the requested issues concerning the availability and suitability of the

site proposed in the May 1967amendment, Lake -River argues that the site specified was

reasonably available and that the affidavitsubmitted by petitioners merely indicates that

the owner of the land was not interested in selling the property ; however, Lake -River

contends, there is no indication that a leasing arrangementwas unacceptable. Lake-River

submits that the affidavit of one of its principals, attached to the opposition, indicates that a

lease was specifically negotiated and that the applicant had reasonable assurance that a

lease could be executed. With regard to the suitability of the site , Lake-River submits,

through an affidavit of the president of Radio New Jersey, that the site was of a suficient

size to accommodate theantenna system and thetransmitting plant.
€ Issues inquiring into the availability of the original site proposed by Lake-River and

the circumstances surrounding the efforts to secure that site were specified in the designa
tion order.

* We agree with Lake -River's contention that after it informed the Commission that its

original site was no longer available, it had no duty to amend its application until such

time as It obtained reasonable assurance of securing a different site.
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which the new principals were elected officers and directors in the

applicant. It should also be noted that the corrected cost figures for

antenna construction on the second site were never, in fact, submitted

to the Commission, although this site was proposed by Lake River

for a period of 8 months following the submission of this amendment .

While these omissions may have technically constituted violation of

section 1.65 of the rules, we agree with the Broadcast Bureau that,

under the circumstances here , the real question raised is whether Lake

River has evinced a pattern of conduct in dealing with the Commission

which may be something less than the requisite candor expected of

applicants for broadcast facilities. The issues in this proceeding will

therefore be enlarged to include an issue similar to that recommended

by the Bureau in its comments.

7. Petitioners next request the addition of an issue to determine the

nature and extent of the interest held by Donald Towbin in Lake -River

due to his stock ownership and loan commitment; and in light of the

facts adduced thereunder, whether Towbin has de facto control of

Lake -River; and to determine whether the proposal of Lake - River

to retail a 52-percent interest in the applicant by the former Radio

New Jersey principals, Boughrum and Tighe, constitutes a planned

subterfuge to avoid the return of the application to the processing line

and the assignment of a new file number. Petitioners allege that, unlike

its original proposal, Lake -River principals Boughrum and Tighe

have now reduced their individual commitments from $ 10,000 to $2,600

and that Towbin is committed to furnish more than $ 100,000 to the

corporate applicant. Petitioner questions whether, by virtue of this

loan and Towbin's positionas treasurer and director of the company,

he is not, in fact, the controlling principalof the applicant. The Broad

cast Bureau argues in supportof the addition of this requested issue.

8. In opposition, Lake -River argues that the funds to be loaned by

Towbin will beplaced in a corporate bank account to be drawn on by

the corporate officers, that Towbin will have no further control on the

purse strings of the corporation , and that he will only exercise the

corporate control attributable to his 19 -percent stock interest and cor

porate position. Submitted with the opposition is an affidavit by Tow

bin indicating that he willhave no de facto control over the corpora

tion and thatLake-River will repay the loan.

9. It is clear that had Lake-River specified Towbin as a majority

stockholder, a new file number would have been required. The im

position ofa new file number for Lake -River would have prevented

its proposal from being considered with the proposal of Mid -State,

since the cutoff date for the Mid -State application was October 27,

1966. While it has not been demonstrated that Towbin will in fact

exercise a degree of control over the corporate applicant dispropor

tionate with his stock interest, the circumstances relative to the poten

tial assignment of a new file number, together with the fact that

Lake -River has not set forth the details of its loan arrangement with

8 In its comments, the Broadcast Bureau indicates that the apparent motive for the

applicants' failure to indicate increased costestimates is that Radio New Jersey , which is

prosecuting both the Lakewood and Hackettstown proposals, has had serious financial

problems from the outsetand that to show an increase in construction costs for the Lake
woodproposal " would only have madetheir lack of financing more apparent."
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Towbin , i.e. , security, termsof repayment, etc., raise a question as to

the real interest that Towbin possesses in the Lake River application ;

an issue will therefore be specified to inquire into the circumstances

relating to the corporate reorganization .”
10. As previously noted, in January 1968, Lake-River filed an

amendment to again change its specified site. Petitioners allege,

through the affidavits of a principal of Mid -State and its consulting

engineer, that the site nowproposed is a lake and swamp area ; and

that two of the towers and their associated ground system will have

to be in an area which is subject to frequent flooding. In addition, the

affidavits note that there is no land readily available as a studio loca

tion with road access. Mid -State therefore requests the addition of an

issue to determine the feasibility of the proposed site as a transmitter

and studio location ; to determine the costs of construction of the

antenna system buildings and roads;and to determine the financial

and technical qualifications of Lake -River to construct and operate its

proposed station.

11. In opposition, the applicant contends that the site can be readily

drained and that the present landowner is “ prepared to cooperate

with Lake-River to remove the water so that the antenna system may

be erected.” Theaffidavit of one of Lake -River's principals indicates

that the site is fully feasible and that once the land is drained, no

access road would have to be constructed. Inreply , Mid -State argues

that Lake River has failed to submit the affidavit of the landowner

indicating his intention to cooperate in the drainage and that, even if

the land were drained, it has not been shown that an access road would

not have to be built. In its comments, the Broadcast Bureau suggests

that the existing financial issue against Lake -River should be ex

panded to include an inquiry as to the additional expenditures esti

mated by the applicant forsite construction. However, the Bureau

recommends that the requested issue as to site feasibility can be in

cluded within the issue designated by the Commission concerning the

applicant's present site proposal.10

12. Lake-River has failed to adequately resolve the questions raised

by petitioners' allegations with respect to site feasibility. Although

Lake -River indicates that the site is not only available but that the

present owner has agreed to cooperate in the drainage required, the

option to lease agreement detailing such arrangements, contrary to

Lake-River's assertion, is not submitted with theopposition. The ap

plicant has chosen to rely instead upon the affidavit of its principal,

Boughrum , which merely contains generalized, unsupported assertions

that the site can and will be suitable for the Lake River proposal ;

Boughrum's technical qualifications with regard to a judgment of this

kind are unstated. An appropriate inquiry will therefore be required.

In this regard, while existing issue No. 3 was designated by the Com

* By Order, FCC 68M - 1559, released on Nov. 23. 1968, the hearing examiner accepted an

amendment to Lake -River's application, to reflect a new $ 100.000 bank loan commitment.

However, there is no indication that the proposed loan from Towbin hasbeen deleted , and

therefore the questions raised herein have not been resolved .

10 Issue 3 specified by the Commission is as follows :

" To determine whether the transmitter sites proposed by the Mid - State Broadcasting

Co. andthe Lake-River Broadcasting Corp. are satisfactory with particular regard to any
conditions that may exist in the vicinity of the antenna system which would distort the

proposed antenna radiation patterns."

15 F.C.C. 2d
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mission primarily to determine whether conditions exist in the vicinity

of the Lake - River antenna system which would distort the proposed

antenna radiation patterns, the Board agrees with the Bureau that

this issue is sufficiently broad to accommodate an inquiry into the ques

tions of site feasibility raised herein . However, due to the present

condition of Lake -River's proposed site, an additional inquiry will

be required as to this applicant's cost estimates with respect to the

constructionof its proposed antenna system . Lake -River has failed to

rebut the allegations raised by Mid - State's consulting engineer that

the costs of construction of such an antenna system would exceed the

amount which Lake River has allocated for this purpose . Therefore,

the present financial inquiry ( issue No. 9) willbe expanded to in

clude a determination of the basis of Lake-River's construction costs

and an evaluation of whether these estimates are reasonable.11

13. Finally, Mid -State requests authorization to adduce evidence

as to the comparative coverage contemplated by its proposal and that

of Lake-River. In this regard, Mid -State avers that its proposal would

serve 62,585 persons and 111.5 square miles more than would Lake

River. In light of the engineering data submitted by Mid - State, it

appears thatan inquiry isjustified . The hearing examiner is therefore

authorized to adduce evidence of comparative coverage under the

standard comparative issue. See Harriscope, Inc., FCC 65–1165, 2FCC

2d 123.

14. Accordingly, It is ordered , That the petition to enlarge issues,

filed August 9, 1968, by Mid-State Broadcasting Co., Is granted to

the extent herein indicated , and 18 denied in all other respects; and

15. It is further ordered , That the issues in this proceeding Are

enlargedbytheaddition of the following issues :

14. To determine all the facts and circumstances surrounding the filing

of amendments to BP - 17485 dated May 12, 1967, and January 9, 1968, and

in the light of the evidence adduced thereunder, whether Lake-River Broad

casting Co. possesses the requisite and/or comparative qualifications to

receive a grant of its application.

15. To determine the nature and extent of the interest held by Donald

Towbin in Lake-River Broadcasting Co. in the light of his stock ownership

and loan commitment ; and in the light of the facts adduced thereunder,

whether he has de facto control of Lake -River Broadcasting Co.; and

16. It is further ordered , That existing issue No. 9 Is amended to

read as follows :

( a ) The basis of the applicant's estimates of construction costs and

whether the estimates are reasonable ;

( 0 ) Whether the proceeds from the sale of capital stock are available

in whole or in part for the purposes intended ;

( c ) To determine the source of additional funds required to meet the

commitment of Donald Towbin to lend funds to the applicant, and the

terms of repayment including interest and security for the loan ;

( d ) To determine whether the applicant has available sufficient funds

to meet its costs of construction and first year's operation ;

( e ) In light of the evidence adduced pursuant to the foregoing ( a, b, c ,

and d ) , whether the Lake -River Broadcasting Corp. is financially qualified ;

11 In light of Lake -River's amendment (see note 9. supra ) and the possibility that the
applicantwill need more funds than it previouslyclaimed wereavallable,wewill also add

an issue to determine the amount of funds it has available.
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17. It is further ordered, That the burden of proceeding with the

introduction of evidence on the issues added herein will be on Mid

State Broadcasting Co. and the burden of proof will be on Lake River

Broadcasting Co.

FEDERAL COMMUNICATIONS COMMISSION,

Ben F. WAPLE, Secretary.

15 F.C.C. 2d

106-519-69-11
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FCC 68R-521

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

STEPHEN A. WICHROWSKI, JR., 370 CONVERSE

STREET, LONGMEADOW , Mass.

Suspension of Radiotelephone First-Class

Operator License

Docket No. 17831

MEMORANDUM OPINION AND ORDER

(Adopted December 16, 1968 )

BY THE REVIEW BOARD : NELSON , PINCOCK AND KESSLER.

1. Before us now is a petition for reconsideration of our Decision
( 14 FCC 2d 863 ) suspending, for 3 months, the first -class radiotele

phone operator's license of Stephen A. Wichrowski, Jr. The original

supsensíon order (mimeo No. 6951, released Sept. 28, 1967) charged

Wichrowski with a violation of 47 U.S.C. 303 (m ) ( 1 ) and rule 13.69,2

and ordered the suspension of his license. Following a hearing duly

requested by Wichrowski, the examiner, in an Initial Decision (FCC

68D – 24, 14 FCC 2d 867 ), concluded that Wichrowski,while on duty as

an engineer at station WEHW (Windsor, Conn .), had made unauthor

ized use of the station's facilities to broadcast a private dispute and

had wrongfully taken the station off the air prior to the end of its

broadcast day ; the examiner concluded that the public interest would

be best served by making the suspension order final. Wichrowski filed

exceptions to the initial decision, and after oral argument before a

panel of the Review Board, a decision was issued adopting the initial

decision except as modified in the rulings on exceptions appended

thereto. In the decision , the Board held that Wichrowski's use of the

station's facilities to broadcast his private dispute, thereby disrupting

a regularly scheduled broadcast, was, of itself, sufficient to warrant an

affirmance of the ultimate conclusion reached by the hearing examiner.

2. In support of the petition for reconsideration, petitioner asserts

that the case presents a question of first impression and that the Review

Board decision rests upon an unauthorized and sua sponte enlarge

ment of the definition of interference as used in rule 13.69. In Roald W.

Didriksen, 21 FCC 268, 13 R.R. 425 ( 1956 ) , reconsideration denied

22 FCC 1151 , 13 R.R. 441 ( 1957 ) ; affirmed 254 F.2d 354 ( 1958 ) , argues

Wichrowski,' the Commission held that the term " interference " as

used in rule 13.69 means only ( 1 ) electrical interference or (2 ) acts of

1 The petition was filed Nov. 1 , 1968 ; the Field Engineering Bureau filed an opposi

tion on Nov. 12, 1968. No reply has been filed by Wichrowski, and the time therefor bas

passed , rule 1.106 ( h ) .

* The rule, promulgated pursuant to 47 U.S.C. 303 ( m ) ( 1 ) , provides : " No licensed
operator shall willfully or maliciously interfere with or cause interference to any radio

communication or signal."

15 F.C.C. 2d
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disability to equipment. Wichrowski therefore claims that the defi
nition does not include the oral statements involved here ; that the

Review Board is without power and authority to expand rule 13.69 to

cover the instant situation ; and that such expansion represents an

ex post factoimpositionofpunitive sanctions.Arguingthatin Howard
A. Chamberlin , 21 FCC 231, 14 R.R. 135 ( 1956 ) ,the Commission held

that turning off a transmitter did not constitute interference within

the meaning of rule 13.69 , petitioner asserts that both Didriksen and

Chamberlin are distinguishable from the instant case because both

involved acts of physical disablement to equipment, whereas only
oral statements are here involved . Petitioner also notes that there is

no assertion that such statements were obscene or otherwise violative

of Commission rules. Wichrowski concludes that because license sus

pensions are punitive in nature, the statute and rules relating thereto

must be strictly construed ; that the license suspension is essentially

confiscatory ; and that, because rule 13.69 has not previously been ap

plied to the type of conduct here involved, the sanction imposed in our
decisions should be rescinded . Petitioner requests oral argument.3

3. The Review Board has previously considered and rejected

Wichrowski's contentions and has specifically rejected the argument

that interference as used in rule 13.69 constitutes only electrical inter

ference or disability to equipment ( see rulings on exception8 and 13 to

the Initial Decision, 14 FCC 2d 863, at 865 ). Wichrowski, in his peti

tion for reconsideration, has presented no argument or precedent which

persuaded usto alter our original determination. The applicability

of rule 13.69 is clear on its face ; the purpose of the rule, as stated by

the court in Didriksen, supra , is“to keepopen and available at all times

means of communication .” (254 F. 2d 354, at 356.) Contrary to peti

tioner's assertion , the decisions in Didriksen and Chamberlin do not

confine the applicability of rule 13.69 to instances of electrical inter

ference or disablement. Rather, in Didriksen the Commission made it

clear that the term “ interference” was to be used in itsnormal orplain

sense ( 21 FCC 268, at 281) ; and, in Chamberlin , the Commission

stated that the rule applied to conduct " reasonably calculated to inter

fere with the normaltransmission ” (21 FCC 231, at 233) of radio sig.

nals. As the Bureau correctly notes, the physical existence of Wich

rowski's remarks constituted interference with normal transmissions

as much as would the deliberate generation of electrical interference

or jamming of the facilities. Nor can it be denied that the use of the

* In view of the nature of the contentions raised in the petition and the fact that oral

argument was held prior to our decision herein, we do not think that any useful purpose

would be served by re -argumentof the case . The request for oralargument will therefore

be denied ; see Ottawa Broadcasting Corp., FCC 64R - 382, 3 R.R. 2d 575 .

Neither the Commission nor the Review Board has previously passed upon the precise

factual situation involved here, but we are not therefore deprived of jurisdiction over the

matter. As this document indicates , the question presented involves neither policy formu

lation nor rulemaking, but the application of statute and rule along clear-cut guidelines

established by the rule itself, and Commission and court decisions; see Charles County

Broadcasting, Inc., et al ., 25 R.R. 903, 907 ( 1963 ) . Nor does the fact thatthe precise

question has not been previously considered mitigate the seriousnessof the infraction ;
see Didriksen , supra , at 282.

5 Had theCommissionintended to confine the applicability of the rule to instances of

electrical interferenceand physical disability , it wouldnot have indicated, as itdid in

('hamberlin , that, in some circumstances, preventing access to a transmitter would con

stitute a violation .

& Irrelevant is the contention that the remarks were not obscene. Here,as in the original

decision, we are concerned not with the substance of the remarks but the fact that they

were made and the consequent disruption of radio communication .

15 F.C.C. 20
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station's facilities disrupted the regularly scheduled programing. We

are satisfied therefore that,even under the most literal and strict inter

pretation of rule 13.69, Wichrowski's unauthorized use of the radio

facilities and disruption of the regular program falls within the scope

of that rule, and is the type of conduct which the rule was formulated

to prevent.

4. Accordingly,It is ordered, That the petition for reconsideration

in a case of first impression, filed November 1 , 1968, by Stephen A.

Wichrowski, Jr. , and the request for oral argument containedtherein,
Are denied .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1189

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of :

WLVA , INC.,LYNCHBURG ,VA.

For Construction Permit

Docket No. 18405

File No. BPCT-3880

MEMORANDUM OPINION AND ORDER

(Adopted December 12, 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE ABSENT.

1. The Commission has under consideration: (a ) The application

(BPCT - 3880 ) and the request for waiver of section 73.610 (b ) ( 1 ) of

the Commission's rules, filed November 4, 1966 ,byWLVA, Inc.

(WLVA ), licensee of television broadcast station WÍVA-TV, chan

nel 13, Lynchburg, Va.; ( ) a petition to deny application, filed Janu

ary 3, 1967, by Charlottesville Broadcasting Corp. (WINA) , licensee

of broadcast stations WINA (AM ) and WINA -FM , and permittee of

television broadcast station WINA - TV , channel 29, Charlottesville,

Va ., directed against (a ),above; ( c ) a petition to deny, filed January 4,

1967, by W.C.T.V., Inc. (WVIR) , permittee of television broadcast

station WVIR, channel 64, Charlottesville, Va ., directed against (a ),

above ; ( d ) a petition to dismiss ordeny, filed January 4 , 1967, by Roa

noke Telecasting Corp. (WRFT ), licensee of television broadcast sta

tion WRFT- TV, channel 27, Roanoke, Va ., directed against ( a ),

above; (e ) an opposition to request for waiver and objections to appli

cation , filed January 11 , 1967, by the Association of Maximum Service

Telecasters, Inc. (AMST ), directed against ( a ), above ; and (f) related

pleadings.

2. Petitioners WRFT, WINA, and WVIR allege that WLVA will

compete for audiences and advertising revenues in their respective

communities, which fall within the proposed service contours of sta

tion WLVA - TV . We therefore find thatthe petitioners, as licensees

or permittees in Roanoke or Charlottesville, have standing as parties

in interest within the meaning of section 309 ( d ) of the Communica

tions Act of 1934, as amended.AMST doesnot claim standing, but has
filed informal objections under section 1.587 of the Commission's rules .

We shall consider AMST's objection on the merits.

1

3. In the communities with which we are concerned here, we note

that Lynchburg, with a population of 54,790 , has been allocated tele

i The related pleadings are : Further objections of Association of Maximum Service

Telecasters , Inc.,filed Mar. 22.1967, by AMST ; supplement to petitiontodismissor

deny, filed Mar. 28,1967 , by WRFT ; opposition to objections and petitions to deny, filed

Mar. 29 , 1967, byWLVA ; reply to opposition of WLVA - TV toobjections and further ob

jections of MST, filed May 19, 1967, by AMST ; reply to opposition to objections and peti

tions to deny, filed May19,1967, by WINA ;and reply of WRFT- TV to opposition to ob

jections and petitions to dismiss or deny, filed May 19, 1967, by WRFT.

15 F.C.C. 20
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vision broadcast channels 13, 21 , and *33 . Channel 13 is occupied by

station WLVA - TV, the present applicant, whilechannels 21 and * 33

are vacant. Roanoke, with a population of 97,110, has been allocated
channels 7, 10, * 15 , and 27. Channels 7, 10,and27 arelicensedto tele

vision broadcast stations WDBJ- TV , WSLS - TV, and WRFT - TV ,

respectively. Educational station WBRA -TV operates on reserved

channel * 15 . Charlottesville, with a population of 29,427 , has been allo

cated channels 29, *41, and 64. Channel *41 is vacant, while construc

tion permits have been issued for channels 29 and 64 to stations WINA

TV and WVIR - TV , respectively. Lynchburg and Roanoke are about

44.5 miles apart, while Lynchburg and Charlottesville are approsi
mately 57 miles a part.

4. WLVA presently operates with an effective radiated visual power

of 316 kw, with an antenna height above average terrain of 1,100 feet

from a site 17.5 miles south of Lynchburg on Johnson Mountain, ap

proximately 34 miles from Roanoke. This site is 8.4 miles short

spaced to the transmitter site of television broadcast station WVEC

TV, operating on cochannel 13,Hampton ,Va . WLVA is now propos

ing an operation with an effective radiated visual power of 240 kw at

150° , with an antenna height above average terrain of 2,350 feet * from

a site about 2.8 miles south -southwest of Thaxton, Va. , on Flat Top

Mountain. This site is approximately 27.9 miles from Lynchburg and

17.4 miles from Roanoke. If WLïA's application is granted, the

existing short-spacing to station WVEC -TV will be eliminated, but

a 7.1 -mile cochannel shortage to the transmitter site of television broad

cast station WHTN -TV, channel 13, Huntington, W. Va . , will be

created .

5. In support of its application and waiver request, WLVA claims

that the substitution of the 7.1 -mile short-spacing to station WHTN

TV for the 8.4 -mile shortage to station WVEC - TV will result in

significant allocation advantages by decreasing the short-spacing by

1.3 miles. In regard to the new shortage,WLVÀ proposes to use a di

rectional antenna that will suppress radiation in the direction of

station WHTN -TV so that, in WLVA's view, equivalent protection

will be afforded to station WHTN -TV in excess of the standards set

forth in docket No. 13340, FCC 61-994, 21 R.R. 1695 ( 1961 ). WLVA

has also agreed to use precise frequency control equipment to lessen the

predicted interference with station WÉTN - TV.WLVA further states

that the terrain between Lynchburg and Hampton is relatively flat,

while the terrain between Lynchburg and Huntington is mountainous,

with some peaks reaching 3,000 feet. WLVA's position is that the ter

rain will further lessen the predicted interference between stations

WLVA - TV and WHTN-TV to a pointbelow that which currently

exists between stations WLVA-TV and WVEC - TV .

2 Section 73.610of the Commission's rules provides that the transmitters of cochannel

stations in zone II shall be 170 miles apart. Stations WVEC - TV and WLVA - TV bare

transmitter sites that are approximately 161.6 miles apart. This short-spacing was created

when theCommission waivedsection 13.610 ( b ) of the rules and granted the application

(BPCT -3279 ) of Peninsula Broadcasting Corp. for a construction permit to make

changes in the facilities of station WVEC - TV. Peninsula Broadcasting Corp., FCC 64

763, 3 R.R. 28 243 ( 1964 ) .

3 Under fig . 4 , sec . 78.699 of the rules, the maximum effective radiated power is a fane

tionof the antenna height above average terrain where that height exceeds 2.000 fert.

WLVA's proposal utilizes the maximum effective radiatedpowerat the height specified
in the application .

15 F.C.C. 2a
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6. WLVA contends that operating from the present site, 70 per

cent of Lynchburgreceives a shadowed signal. Roanoke, whilewell
within the predicted principal- community contour of station WLVA

TV, actually receives a signal that is ofgradeA or grade B quality due

to terrain obstructions, according to WLVA's measurements.WLVA

states that the proposed site affords a relatively unobstructed line of

sight to Lynchburgso that the shadowed areas in Lynchburg will be

reduced from 70 to 25 percent and there will be anincrease of2 dbu in

signal strength over Lynchburg .Itis also claimed that the principal

community signal to Roanoke will be significantly improved. WLVA

expects that individual receiving antennas in the area will be reoriented

sothat the Lynchburg and RoanokeVHF stations will all be better

received by the area's viewers. WLVA's proposed facilities would

utilize the maximumpowerpermitted in zone II for stations operating

at the proposed height. WLVA takes the position that a grant of its

application would be in keeping withthe Commission's policy to en

courage the most efficient utilization of the allocated channel by using

maximum facilities, citing South Bend Tribune, FCC 66-753, 8 R.R.

2d 416 (1966 ) . WLVA states that operating with the proposed facili

ties would not result in the loss ofany area presently served by the au
thorized facilities, and would result in an increase of grade B coverage

to 451,718 persons residing in 6,622 squaremiles.

7. The American Research Bureau (ARB) and WLVA consider the

Lynchburg-Roanoke areato be a single television market. In thismar

ket, WLVA claims that the two Roanoke VHF stations, WDBJ- TV

and WSLS - TV, are operating at the maximum permissibleheight

and power combinations. On the other hand, station WLVA - TV

operates at maximum power but at less than maximum permissible

height at a site from which station WLVA - TV encounters considerable

shadowing problems. WLVA alleges that these circumstances place

it at a competitive disadvantage. WLVA cites as evidence of this

disadvantage an ARB survey of the Roanoke-Lynchburg market that

showed station WLVA - TV to have approximately one-half of the net

base hourly rate and net weekly circulation of the two Roanoke VHF

stations. WLVA states that it has sustained an operating loss of $ 148 ,

408 during 1966, with a cash - flow loss of $ 17,271. WLVĂ believes that

its proposed operation with increased coverage and improved signal to

Roanoke and Lynchburg will place station WLVA - TV on a competi

tive parity with thetwo Roanoke VFH stations.

8. Petitioners WINA and WVIR , permittees of UHF television

stations in Charlottesville, allege that a grant of WLVA's application

would have an adverse impacton the development of UHF television

broadcasting in the Charlottesville area . They note that while numer

ous VHF stations have predicted grade Bcontours that approach

Charlottesville, only station WSVA - TV, channel 3, Harrisonburg,

Va., actually encompasses Charlottesville with a predicted grade B

contour . Thus, WINA and WVIR allege that a favorable climate

* Assuming the accuracy of fig . 26 of WLVA's opposition , Charlottesville is approached

by the predicted grade B contours of television broadcast stations WMAL- TV (48 miles),

WTOP- TV (46 miles ), WRC - TV (40 miles) , and WTTG - TV (36 miles), Washington,

D.C .; WTVR - TV (covers part of Charlottesville ) and WRVA - TV ( 5 miles ) , Richmond,

Va.; WXEX - TV ( 16 miles ) . Petersburg , Va .; WSLS-TV ( 24 miles ) and WDBJ- TV ( 24

miles ) , Roanoke, Va .; and WLVA-TV ( 6 miles ) , Lynchburg, Va.

15 F.C.C. 20
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exists for the initiation of UHF service in Charlottesville, and that the

additionof a second grade B VHF service, as proposed byWLVA, may

change this climate and foreclose the opportunity for a UHF station

to develop a viable operation . WINA has also alleged that a grant of

WLVA's application would prejudice its attempts to obtain anet

work affiliation. VHF Drop-In in Staunton -Waynesboro, Va., FCC

64-1165, 3 R.R. 2d 1677 ( 1964) , is cited as an example of the Commis

sion's concern for UHF development in the area in question. In that

decision, the Commission denied a requestto assign VHF channel 11

to Staunton -Waynesboro due, in part, to the belief that the proposed

assignment would be at cross-purposes to the Commission's policy

offostering expanded use of the UHFchannels.

9. Petitioner WRFT has also raised the question of UHF impact,
but is primarily concerned with the impact on its own operation of

stationWRFT-TV channel 27, Roanoke.WRFTalleges that although

Roanoke is well within the predicted principal-community contour

of station WLVA - TV , an ABC affiliate, the actual measured signal

is considerably less than that level. For this reason, WRFT has been

able to obtain an ABC network affiliation and a network hourly base

rate of $75 . One of WLVA's grounds for filing the present application

is to improve service to Roanoke. WRFT readily concedes that

WLVA'sproposed operation will have that effect.WRFT's engineer

ing affidavit estimates an increase in station WLVA - TV's signal

strength in Roanoke of almost 20 dbu, to 97.8 dbu , would result if

WLVA's application is granted. In view of the marked increase of

WLVA -TV's signalstrength and a possible reduction of shadowing in

Roanoke, WRFT alleges that network advertisers would be reluctant

to pay for advertising carried on station WRFT- TV since the area

would be adequatelycovered by station WLVA - TV. WRFT claims

that this would result in a loss of some or all of WRFT's network

revenues and / or programing. This in turn would allegedly be a severe

injury to WRFT in its attemptto establish a viable UHF station serv
ing as a local outlet in Roanoke.

10. The petitioners also note that the proposed transmitter site will

be substantially closer to Roanoke than to Lynchburg. Thus, they

allege that the move proposed by WLVA may constitute a de facto

reallocation of channel 13 from Lynchburg to Roanoke without a

rulemaking proceeding. They cite Louisiana Television Broadcasting

Corp. v . Federal Communications Commission, 347 F. 2d 808, 5 R.R.

2d 2025 (U.S.C.A., D.C. Cir. 1965 ) , in support of their position.

11. WRFT states that WLVA's proposal would violate section

73.685 ( b ) of the Commission's rules and that no wavier has been

requested. That rule states in part that the transmitting antenna

“ should be so chosen that line of sight can beobtained from the antenna

over the principal community to be served ; in no event should there be

a major obstruction in this path .” WRFT alleges that there is such

6 Fig. 26 of WLVA's opposition , also indicates its proposed facilities wlll extend its

gradeB contour approximately 12 miles in a northeasterly direction, encompassing Char.

lottesville for the first time.

* Waynesboro is about 19 miles west of Charlottesville, and Staunton is about 31 miles
to the west.

15 F.C.C. 20
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an obstruction resulting in shadowing over 30 percent of Lynchburg,

and concludes that the application should be dismissed onthis ground.

WRFT and AMST have also alleged that there are sites available

that would not contravene the requirements of section 73.685 or

73.610 (b ) pertaining to spacing requirements.

12. Inregard to the creation ofthe short-spacing to station WHTN

TV, thepetitioners assert that the public interest would not be served
by a waiver of the rules. They claim that the trade off of the 8.4-mile

short-spacingto station WVEC -TV for a 7.1 -mile short-spacing to

station WHTN - TV is de minimis. The 2-dbu increase of signal

strength over Lynchburg and a possible receiving antenna reorienta

tion are also accorded little weight. In regard to the competitive advan

tages to WLVA , the petitioners state that any station can become

more competitive by increasing height and / or power, so that this

rationale cannot serve as a basis for waiver of the spacing requirements.

The petitioners contest the extent to which there will be coverage gains,

and state that any gain areas are trifling. They also claim that such

gains as there maybeinvolve areas where UHF stationscan be expected

to develop. The petitioners allege that WLVA has made no showing as

to the unavailability of sites complying with the Commission's spacing
requirements or why the antenna height cannot be increased at the

present location .AMIST, relying on WLVA's statements and engineer

ing affidavits,contends that it is possibleto increase the antenna height

atthepresent site by atleast 147 feet. And, as previously noted ,AMST

has submitted possible alternate sites from which it claims thatWLVA

can improve its service to Lynchburg without increasing the existing

short-spacing or creating a new shortage. AMST also notes that equiva

lent protection, without more, is not a basis for waiver of the Commis

sion's spacing requirements.

13. WRFT alleges that WLVA has not stated what programing

needs were found to exist in the communities it surveyedin the gain

areas, and that no showing has been made as to how the station will

serve those needs, other than by expanded news coverage. Accordingly,

WRFT questions whether WLVA's program plans will fulfill the

needs and interests of its service area.

14. WLVA's response to these arguments is as follows. As to any

alleged UHF impact in the Charlottesville area , WLVA states that

WINA and WVÎR have not set forth specific factual allegations as

to how the extension of the service contours of station WLVA -TV

will have any adverse UHF impact. WLVA argues that reliance on

VHFDrop-in in Staunton -Waynesboro, above, is unjustifiable , since

that decision rested largely on considerations relating to the national

radio quiet zone. As to the Roanoke area , WLVA notes that the city is

within itspredicted principal-communitycontour so that thepresence

of a UHF station in Roanoke should not serve as a bar to improve

ments in VHF stations serving that city, citing Coral Television Cor

poration (WCIX -TV ), 6 FCC 2d 749, 9 R.R. 2d 405 ( 1967 ). WLVA

contends that when the Commission has raised the UHF impact

question in hearings, the cases involved the introduction of a new VHF

service into an area where there were UHF licensees or permittees.

15 F.C.C. 2a
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WLVA's service to Roanoke cannot, of course, be considered new .

WLVA also states that a grant of its application would have no

effect on WRFT'S ABC network contract.

15. As to the alleged defactor reallocation of the channel from

Lynchburg to Roanoke, WLVA states that it has no desire to change

its city of assignment, and that it will continue to meet the needs of

Lynchburg,WLVA contends that the case cited by petitioners, Loui

siana Television , above, is inapposite, since it involved a change of sites

of an unconstructed station. In regard to WRFT's claim that opera

tion from the proposed site would violate section 73.685 ( b ) of the

rules, WLVA alleges that due to terrain considerations shadowing

cannot be avoidedin this area; that shadowing exists in70percent of

Lynchburg from the presentsite, so that the 25 percent shadowed area

from the proposed site would be a marked improvement; and that the

rule specifically states that population and demography “may make
the choice of transmitter location difficult ."

16. Concerning the proposed short-spaced site, WLVA states that it

cannot increase antenna height at the present location and that the

hypothetical sites proposed by AMST would not be approved by the

FAA, and are inadequate solutions to station WLVA - TV's coverage

problems, especially in Roanoke. WLVA notes that the Commission

created the existing short-spacing to station WVEC - TV without a

hearing to correct a competitiveimbalance in station WVEC - TV's

market. Peninsula Broadcasting Corp., FCC 64–763, 3 R.R. 2d 243

( 1961 ). WLVA seeks the same treatment here. It is further noted that

the present application proposes the substitution of one short-spaced

site for another where the chances of actual interference are greatly

reduced. In view of the alleged improved coverage , the lack of other

adequate sites, and the improvement of its competitiveposition in rela
tion to the two Roanoke VHF stations WLVA concludes that a waiver

of the spacing requirements would serve the public interest .

17. In regard to WRFT's allegations that WLVA will not serve the

needs and interests of its service area, WLVA notes that the gain areas

are contiguous to its present service area and few changes are deemed

necessary. Nonetheless WLVA made programing contacts and will

broaden its coverage of news and special events, and will supplement

its programing directed towards its rural audience .

18. WLVA is correct in stating that we have a general policy of

encouraging the use of maximum facilities to make the most efficient

utilization of radio frequencies, and another policy of encouraging

competitive facilities among stations in a community, where possible.

However, these policies are not absolutes to be followed without refer

ence to other public interest considerations. In this case , there is an

apparent conflict as to which policy, or policies, should prevail. We

believe that the choice between them , based on the allegations before

us, must rest on the fullrecord afforded by a hearing. One policy that

must be considered in this proceeding is that of encouraging the devel

opment ofUHF broadcasting. In the Charlottesvillearea, a second

VHF signal may well discourage the construction of UHF facilities.

Even WLVA points out that the principal situation where the CHF

impact question is raised involves the introduction of a new VHF

15 F.C.C. 2d
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service to an area with existing or potential UHF service. The situa

tion in Roanoke is not typical, since that city is already within the

predicted principal-community contour of station WLVA - TV. We

do not, however, limit our concern for the development of UHF broad

casting to the typical situation. Here, WRFT has alleged that the

measured signal of station WLVA - TV is considerably less than the

predicted signal due to terrain obstructions ; that WRFT has been able

to obtain ABC programing and revenues onlybecause station WLVA

TV does not provide an adequate signal to all parts of Roanoke ; and

that a grantof WLVA's application would improve its signal strength

in Roanoke by almost 20 dbu ,and thereby jeopardize WŘFT's opera

tion . In the case cited by WLVA, Coral Television, above, we did say

that UHF stations that are opposing proposed changes in VHF sta

tions in the same community must make specific allegations to show

that such changes would not be in the public interest. We do not now

change that requirement.However, we believe that WRFT's allega

tions are sufficiently specific to raise a UHF impact question in regard

to the Roanoke area. Accordingly, an appropriate issue willbe speci

fied . The burden of proceeding with the introduction of evidence and

the burden of proof with respect to the UHF impact issue will be

placedon the petitioners and AMST.

19. The petitioners have alleged that WLVA's proposed move may

constitute a de facto reallocation of channel 13, from Lynchburg to

Roanoke. It appears that the proposed transmitter site will be only

17.4 miles from Roanoke and 27.9 miles from Lynchburg ( center of

city ) . We believe that a sufficient showing has been made to require a

determination of the de facto reallocation question at a hearing, and

an appropriate issue has been specified.

20. Turning to the alleged violation of section 73.685 ( b ) of the rules,

the petitioners appear to have erroneously assumed that the presence

of shadowing establishes, prima facie, that a major obstruction exists .

A careful consideration of the extensive data submitted in conjunc

tion with the application and the pleadings discloses that there will

be line of sight from the transmitter to a majority of the area within

the city limits of Lynchburg. We cannot conclude, therefore, that a

major obstruction exists, as we use that phrase. Consequently, no issue

will be specified in this regard.

21. WLVA has not submitted any suggestions received in its consul

tations with community leaders in the gain areas that will be served

by WLVA if its application is granted. Consequently, WLVA has not
complied with the Suburban doctrine and the criteria set forth in the

Commission's public notice of August 22 , 1968, concerning the ascer

tainment of the needs and interests of the gain area . The fact that the

gain area is contiguous to the present service area is not determina

tive. Accordingly , a Suburban issue hasbeen specified .

22. We believe that sufficient allegations have been raised so as to

require an issue on the question of whether a waiver of our spacing

requirements, as set forth in section 73.610 ( b) of the rules, would serve

In Coral Television , the applicant was proposing, among other things, a change of city

of license from South Miami to Miami, the city limits of which are less than 4 milesapart.
Here , WLVA appears to apply the phrase "same community" to cities that are 44.5 miles

apart. We do not stretch that phrase sofar.

15 F.C.C. 2d
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the public interest. This determination is , of course, related to the

findings under the other issues. It should benoted that when an appli
cant proposes a short -spaced site our consideration is usually limited

to the specific site proposed ; we do not ordinarily consider the availa

bility of hypothetical alternate sitesthat complywith the rules. How

ever , in this case, AMST has submitted more than a bare allegation

that suitable alternate sites area available. AMST has suggested sites

that, allegedly, would enable station WLVA - TV to place a principal

community contour over all of Lynchburg ; thatare not short -spaced to

station WHTN - TV and do not increase the existing short -spacing to

station WVEC - TV ; that are accessible; where land is available ; that

would either lessen or cause no increase in the existing shadowing ;

that have a reasonable probability of obtaining FAA approval ; and

that would avoid or minimize any receiving antenna orientation prob

lems in Lynchburg and Roanoke. WLVA has controverted these alle

gations , but under the circumstances, we believe that an issue as to the

availability of alternate sites is warranted. In view of AMST's allega

tions that an increase in height of 147 feet can be accomplished at the

present antenna location, based on WLVA'sdata, we have also included

an issue as to the extent, if any, that tower height can be increased at

the present site. The burden of proceeding with the introduction of

evidence and the burden of proof in regard to alternate sitesand in

creasing antenna height at the present location will be placed on the

petitioners and AMST.

23. Although not raised by the petitioners, we question the financial

qualifications ofthe applicant. Cash in the amount of $846,955 will be

needed to construct the proposed facilities. To meet the cash require

ments, WLVA claims the availability of a loan of $ 850,000 from its

parent corporation, the Evening Star Broadcasting Co. The balance

sheet submitted by the parent does not disclose sufficient current and

liquid assets, as defined by section III, paragraph 4( d), FCC Form

301, to enable it to meet this commitment. Accordingly , a financialissue
hasbeen specified .

24. Except as indicated below , the applicant is legally, technically,

financially and otherwise qualified to construct as proposed.

25. Accordingly, It is ordered , That to the extent indicated above,

the petitions filed_by Charlottesville Broadcasting Corp., WCTV

Inc., and Roanoke Telecasting Corp. , Are granted, in all other respects

Are denied, and the application (BPCT-3880) of WLVA, Inc., Is

designated forhearing, at a time and place specified in a subsequent

order, on the following issues :

( 1 ) To determine whether a grant of the application would impair the

ability of authorized and prospective UHF television broadcast stations in

the area to compete effectively , or would jeopardize, in whole or in part, the

continuation of existing UHF television service.

( 2 ) To determine whether a grant of the application would constitute a

de facto reallocation of channel 13 from Lynchburg to Roanoke.

( 3 ) To determine whether circumstances exist which would warrant a

waiver of section 73.610 ( b ) of the Commission's rules, and, if so, to determine

the necessary conditions to be met in order to assure that equivalent proter

tionwill be provided to station WHTN - TV , Huntington, W. Va .

(4 ) To determinewhether thereis an area within which the applicant

could locate its transmitter in conformity with all the requirements of the

15 F.C.C. 2a
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Commission's rules and provide service to the public equivalent to that

proposed in the application .

( 5 ) To determine whether the applicant can obtain an increase in tower

height as its present transmitter location and, if so , the extent of such in

creaseand whether service could be provided to the public from that height

equivalent to that proposed in the application .

( 6 ) To determine whether the Evening Star Broadcasting Co. has avail

able sufficient current and liquid assets in excess of current liabilities, or

has other sources of funds, to enable it to meet its commitment to WLVA,

Inc.

( 7 ) To determine, in light of the evidence adduced under the preceding

issue, whether WLVA, Inc., is financially qualified .

( 8 ) To determine the efforts made by WLVA, Inc. , to ascertain the com

munity needs and interest of the gain areas to be served and the means by

which the applicant proposes tomeet those needs and interest.

( 9 ) To determine, in light of the evidence adduced under the above issues,

whether a grant of the application would serve the public interest,

convenience, and necessity.

26. It is further ordered , That Charlottesville Broadcasting Corp.,

WCTV Inc., Roanoke Telecasting Corp., and the Association of

Maximum Service Telecasters Inc., Are made parties respondent to

this proceeding:

27. It is further ordered , That the burden of proceeding with the

introduction of evidence and the burden of proof with respect to issues

1, 4, and 5 is placed upon the parties respondent, and the burden of

proceeding with the introduction of evidence and the burden of proof

with respect to the remaining issues remain upon the applicant.

28. It is further ordered , That to avail themselves of the opportunity

to be heard ,WLVA, Inc., and the parties respondent, pursuant to sec

tion 1.221( c )of the Commission's rules, in person or by attorney, shall

within 20 days ofthe mailing of this Order, file with the Commission ,

in triplicate,a written appearance statingan intention to appear on the

date fixed for the hearing and present evidence on the issues specified

in this Order .

29. It is further ordered, That, pursuant to section 311 ( a ) (2 ) of the

Communications Act of 1934 , as amended, and section 1.594 of the

Commission's rules, WLVA, Inc., shall give notice of the hearing

within the time and in the manner prescribed in that rule, and shall

advise the Commission of the publication of the notice as required by

section 1.594 ( g) of the rules.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1219
nildus 11197 BEFORE THE

Pleza uit 10 10113 Doit

COMMISSIONIT

UN 4 LI

WASHINGTON, D.C. 20554

In re Applications of

LESTER H. ALLEN, OCEAN CITY , N.J. Docket No. 184081

Requests :106.3 mcs , No. 292 ; 3 kw ; 300 File No. BPH -6374

feet

SALT- TEE RADIO, INC., OCEAN CITY, N. J. Docket No. 18409

Requests : 106.3 mcs, No. 292 ; 3 kw ; 300 File No. BPH -6457

feet

For Construction Permits )

1

ORDER
i

(Adopted December 18 , 1968 )

BY THE COMMISSION :COMMISSIONER Cox ABSENT.Cox ABSENT. BAB 3") ITJET24790

: 1.TheCommissionhasunderconsideration the abovecaptioned
and described applications which are mutually exclusive in that oper

ation by the applicantsas proposed would result in mutually destrue

tive interference . in the
3

2. Data submitted by the applicants indicate that there would be

a significant difference in the size of the populations which would

receive service from theproposals. Consequently, forthe purposesof
comparison,the areas andpopulations within the 1 -mv /m contours

together with the availability of other FM services of 1 mv / m or

greater intensity in such areas will be considered under the standard

comparative issue, for the purposeof determining whethera compara

tive preference should accrue to either of the applicants.

3. Salt- Tee Radio, Inc., proposes duplicated programing seasonally

varying from 21.43 to 28.57 percent while Lester Allen proposes inde

pendent programing: Therefore, evidence regarding program dupli

cation will be admissible under the standard comparative issue. When

duplicated programing is proposed , the showingpermitted under the

standard comparative issue will be limited to evidence concerning the

benefits to be derived from the proposed duplication , and a full com

parison of theapplicants' program proposals will not be permitted in

the absence of a specific programing inquiry - Jones T.Sudbury, 8

FCC 2d 360, FCC 67–614 ( 1967).

4. Neither applicant will be able to provide a 3.16-mv/m signal

to the entire city of Ocean City, N.J., as required by section 73.315 ( a )

of the Commission's rules. This situation is traceable to the shape of

the community and the need to select a site some distance from it to

meetthe required spacings. The proposed sites approximate the best

possible coverage under these circumstances. Accordingly, we have
determined thatwaiver of this provision is appropriate.

5. Except as indicated below, the applicants are qualified to con

15 F.C.C. 2a
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struct and operate as proposed. However, because of their mutual

exclusivity, the Commission is unable to make the statutory finding

that a grant of the applications would serve the public interest, con

venience and necessity, and is of the opinion that the applications
must be designated for hearing on the issues set forthbelow .

6. It is ordered , That, pursuant to section 309 (e) of the Communi

cations Act of 1934,as amended , the applications Are designated for

hearing in a consolidated proceeding, at a timeand place to be specified

in a subsequent order,upon the following issues :

1. To determine which of the proposals would better serve the public interest.

2. To determine in the light ofthe evidence adduced pursuant to the foregoing

issue, which of the applications for construction permit should be granted.

7. It is further ordered, That the provisions of section 73.315 (a )

of the Commission's rules are waived to permit a signal level of less

than 3.16 -mv /m over theentire city of Ocean City, N.J.

8. It is further ordered , That to avail themselves of the opportunity

to be heard, the applicants, pursuant to section 1.221 ( c) of the Com

mission's rules, in person or byattorney shall, within 20 days of the

mailing of this order, file with the Commission in triplicate, a written

appearance stating anintention to appear on the datefixed for the

hearingand present evidence on the issues specified in thisorder.

9. It is further ordered, That the applicants herein shall, pursuant

to section 311( a ) (2 ) of the Communications Act of 1934, as amended,

and section 1.594 ofthe Commission's rules, give notice of the hearing,

either individually or, if feasible and consistentwith the rules, jointly,

within the time and in the mannerprescribed insuch rule, and shall
advise the Commission of the publication of such notice as required

by section 1.594 ( g ) of the rules .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.O.O. 20
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FCC 68-1209

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Complaintof

RADIO STATION KCRC, ENID, OKLA.

Concerning Location of Abandoned

Tower of B & W Truck Service

DECEMBER 18, 1968.

Mr. KENNETH H. BURCHARDT,

d.b.a. B&W Truck Service,

P.O. Box 243

Enid , Okla . 13701.

DEAR Mr. BURCHARDT: This will refer to the long-standing reradi

ation complaint by radio station KCRC, Enid, Okla ., directed against

your specialindustrial radio operation in the same community

(KEN -393). This has been the subject of numerous, but unproductive,

conferences and exchanges of correspondence between the Commis

sion's staff and representatives of both KCRCand yourself.

A summary of events pertinent to our consideration of the KCRC

complaint is as follows: Radio station KCRC ( 1390 kc/s, 1 kw ,DA - 1)

has operated a full-time standard broadcast service at Énid since the

early 1920's.SinceAugust 1967, it has been operatingwith parameters

at variance from licensed values because of pattern distortion caused

by a communications tower you erected approximately 1,000 feet south

east of the KCRC directional array. This tower was built in the wrong

place ; we hadoriginally issued a construction permit specifying geo

graphic coordinates approximately 1 mile from the KCRC facility.

You thereafter relocated your base station at another site, abandoning

the original tower in the process. It is emphasized that we did not

grant anauthorization to erect a tower at thelocation initially chosen,

nor was KCRC notified of that choice or afforded an opportunity to

be heard in opposition thereto.

The presence of the abandoned tower continues to produce severe

distortion of KCRC's authorized directional pattern , which is char

acterized by a serious reduction in signal strength over the cityof Enid

and other portions of the station'sprimary service area. Moreover,

the resulting displacement of nulls and lobes in the measured pattern

is a possible source of objectionable interference to other stations

assigned to the same channel. As a result, we have been compelled to

defer action on the KCRC license renewal application.

In view of your continuing refusal to cooperate in resolving the

problem created by your unauthorized construction, you Are ordered

either to dismantle the abandoned tower or, after consultation with

KCRC, to eliminate the reradiation by detuning the tower. Failure to

do so will make it necessary for us to initiate appropriate proceedings

15 F.C.C. 22
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looking toward examination of your qualifications to be a licensee

in the Special Industrial Radio Service.

You Are further ordered to submit a written report within 30 days

from the date of this letter, describing the corrective measures taken

or contemplated by you,

Commissioner Cox was absent.

BY DIRECTION OF THE COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69R - 1

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

Mili ACQUISTAPACE, HELEN L. PEDOTTI, BURNS

RICK, AND MARION A. SMITH, D.B.A. CENTRAL Docket No. 16430

Coast TELEVISION (KCOY- TV ), SANTA File No. BPCT - 3580

MARIA, CALIF.

For Construction Permit

ORDER

(Adopted January 2, 1969 )

BY THE REVIEW BOARD : BERKEMEYER, PINCOCK , AND KESSLER .

1. The Review Board having before it for consideration a petition

for leave to amend,filed November 21 , 1968, by Central Coast Tele

vision (KCOY- TV ) ; 1

2. It appearing, That the proposed amendment is necessary to

reflect an assignment of the license of KCOY- TV from Central

Coast Television, a partnership, to Central Coast Broadcasters, Inc.,

a corporation ; and

3. It further appearing, That the proposed amendment is not

opposed by the other parties to this proceeding and would not result

in the addition of new or changed issues, or prejudice to any of the

existing parties ; ?

4. It is ordered ,Thatthe petition for leave to amend , filed Novem

ber 21, 1968, byMili Acquistapace, HelenL. Pedotti, Burns Rick,

and Marion A. Smith , doing business as Central Coast Television

(KCOY -TV ), 18 granted, and the amendment Is accepted .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE , Secretary.

1 Key Television . Inc. (Key ), an intervenor herein , filed comments on KCOY-TV's

petition on Nov. 25, 1968. Although Key does not oppose acceptance of the amendment,

it requests that the Boardindicate that the amendment can afford no basis for any

decision in this proceeding :The Board agrees that the amendment can formno basis for

the enlargement of the hearing record . ,

* In its decision denying KCOY-TV's application , the Board 'took official notice of the

assignment application, and held that there was no necessity to consider any substantive

problems raised by the new ownership in view of the determination pursuant to the

existing issues , that the public interest would not be served by a grant of the application

( 14 FCC 2d 985, 1008, 14 R.R. 20 575, 606 ( 1968 ) ).

15 F.C.C. 20
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FCC 68R - 536

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

R. EDWARD CERIES, ALBUQUERQUE, N. Mex.

JACK C. HUGHES, ALBUQUERQUE, N. MEX.

For Construction Permits

Docket No. 18213

File No. BPH -6001

Docket No. 18214

File No. BPH - 6041

MEMORANDUM OPINION AND ORDER

( Adopted December 23, 1968 )

BY THE REVIEW BOARD : BOARD MEMBERS SLONE AND KESSLER ABSENT.

1. R. Edward Ceries (Ceries ) and Jack C. Hughes (Hughes) are

mutually exclusive applicants seeking authority to construct a new

FM broadcast station at Albuquerque, N. Mex ., on channel 262. By

order, FCC 68–613, released June 18, 1968, the applications were

designated for hearing onissues which include an inquiry into the

financial qualifications of Ceries. On October 23, 1968, the applicants

filed with the Commission a joint petition , which contemplates ap:

proval of an agreement of October 9, 1968, between Ceries and

Hughes, compensated dismissal of the Hughes application, resolution

of theoutstanding financial issue, and grant of the Ceries application.”

2. The joint petition includes the affidavit of both parties to the

agreement setting forth the exact nature of the consideration involved ,

the details of the initiation and history of the negotiations, and the

reasons why the agreement is considered to be in the public interest.

The agreement states that Hughes would be reimbursed for expendi

tures in an amount not to exceed $5,000. Hughes has submitted an

affidavit enumerating expenses incurred in connection with the present

application. While Hughes itemizes expenses of $ 4,920.30, he has not,

as pointed out by the Broadcast Bureau in its comments, demonstrated

that $ 4,420.30 of this amount represents legitimate and prudent out

lays expended in preparing, filing, and advocating a grant of the

Hughes application. The sum of $ 1,800 is claimed as legal expenses.

Since no affidavit has been submitted which states that this sum was

incurred in the prosecution of the present application and there is

1 The joint petition (in accordance with sec . 1.525 (a ) ) should have been filed no later
than Oct. 16 , 1968. Petitioners request waiver of the 5 -day filing period, stating that

additional timewas needed in ordertoassemble documents regarding thefinancial issue.

The Board inds petitioners' explanation adequate, and will , therefore, waive the 5 -day

requirement,
Other related pleadings before the Board for consideration are : (a ) Broadcast Bureau's

opposition , filed Nov. 6, 1968 ; ( 0 ) reply , filed Nov. 22, 1968, by Ceries ; ( c ) petition for
leave to file supplement to reply, filed Dec. 3 , 1968 , by Ceries ; and ( d ) supplement to

reply, fled Dec. 3, 1968, by Ceries. The supplement contains an increased loan commitment

to Ceries, whichwas the subject of an amendment accepted by the examiner inan order.

FCC 68M - 1656, released Dec. 13, 1968. The petition for leave to file supplement will be

granted .

15 F.C.C. 2d
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no indication that Hughes retained counsel during the period of time

this coșt was incurred , this amount must be disallowed absent a state

ment from counsel substantiating this expense. Hughes seeks reim

bursement of $ 634.10 for “ Market Survey, Application Preparation,

[and] Printing.” The Bureau is correct in pointing out that these

expenses may have been performed by Hughes or employees of his

engineering consulting firm . Absent a showing that these services

were outside the scope ofnormal employment, the identification of the

persons who performed the services, and the respective cost of each

item of service, the entire sum must also be disallowed . Western

Broadcasting Co., FCC 67R_409, 10 FCC 2d 180 ( 1967) . Hughes

combined expenses for travel, long-distance telephone calls, exhibit

preparation and site survey , and absent a further breakdown and more

detailed explanation , reimbursement for this entire sum cannot be

permitted. Western Broadcasting Co. , supra , and Miss Lou Broad

casting Corp., FCC 68R-30, 11 FCC 2d 589 (1968).Hughes requests

$ 1,500 reimbursement for engineering expenses. In the absence ofan

affidavit showing that the claimed engineering expense is reasonable

and is related to the prosecution of the application, this amount must

also be disallowed . Robert J. Martin, FCC 65R -77, 4 R.R. 2d 647

( 1965 ) . Since the bulk of the expenses for which reimbursement is

sought has not been adequately substantiated, and deficiencies were

pointed out by the Bureau but not corrected, the joint petition will be

denied. See #artford County Broadcasting Corp., 10 FCC 2d 46 , 11

R.R. 2d 244 ( 1968 ) .

3. Accordingly , it is ordered , That the petition for leave to file

supplement to reply , filed by R. Edward Ceries on December 3, 1968,

Isgranted, and thatthe joint petition for approval of agreement, filed

October 23, 1968, by R. Edward Ceries and Jack C. Hughes, Is denied .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d



774 Federal Communications Commission Reports

FCC 68-1181

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

COMMUNICATIONS SATELLITE CORP., Wash

INGTON, D.C.

For Authority Relating to Spacecraft

and System Performance Tests

DECEMBER12, 1968.

COMMUNICATIONS SATELLITE CORP.

950 L'Enfant PlazaSouth SW .

Washington, D.C.20024

Attention Siegfried H. Reiger, vice president , technical.

Re Intelsat III ( F - 2 ) launch and test operations.

GENTLEMEN : This is in reply to your letter of December 2, 1968,

requesting certain authority relating to spacecraft and system per

formance tests during launch, positioning and precommercial opera

tion of the Intelsat III ( F-2 ) satellite.

You advise that in -plant acceptance tests of the F-2 satellite con
form to the specifications contained in the Commission's order and

authorization of June 23, 1966 ( file No. 5-CSS-P-66 ) , as amended by

the Commission's letter of April 24, 1967. You also advise that the

F-2 spacecraft is scheduled for launch on December 18, 1968, or as

soon thereafter as feasible, into a synchronous orbit over the Atlantic

Ocean at a longitude of approximately 31 ° west.

In conductingthe proposed test program ,you request authority on

behalf of Comsat, American Telephone & Telegraph Co.,All America

Cables & Radio, Inc. , ITT World Communications, Inc., RCAGlobal

Communications, Inc., and Western Union International, Inc. , to

operate the Etam, W. Va. , and the Cayey, P.R., earth stations in

conjunction with the Intelsat III ( F - 2 ) satellite.

Pursuant to the provisions of section 201( b ) ( 1 ) of the Communica

tions Satellite Act of 1962, the advice of the National Aeronautics and

Space Administration has been solicited and we have been informed

by that agency of its concurrence in thelaunch date and that the tech

nical performance evaluation of the satellite is satisfactory.

Upon review of the subject correspondence and associated data and

information, the Commission concludes that Comsat should be, and is

hereby, authorized to participate in the proposed launch and testing

of the second flight model of the Intelsat III series of satellites, and

the public interest would be served by authorizing the proposed pro

gram and operation of the specified earth stations by the respective

joint licensees thereof, subject to the following termsand conditions:

1. This authorization is limited to the described program for the operation of

the Etam, W. Va. , and the Cayey, P.R., earth stations in conjunction with the

15 F.C.C. 2d
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Intelsat III ( F - 2) satellite, and for the operation of the Andover, Maine, and

the Paumalu , Hawaii, transportable earth stations to provide TT&C functions

in conjunction with the Intelsat III ( F - 2 ) satellite ;

2. The operation of the Etam , W. Va., and the Cayey, P.R., earth stations shall

be within the technical specifications as set forth in the respective construction

permits, files Nos. 42 -CSG - P - 67 and 37 - CSG - P -67 ;

3. Comsat shall provide the Commission with summary weekly reports con

cerning progress of the program and upon request shall make the detailed test

data available. The Commission may, at its discretion , require additional tests

to be conducted ;

4. Comsat shall not furnish channels of communication for commercial serv

ice via the Intelsat III ( F - 2 ) satellite facilities authorized to be tested herein

until specific authorization therefor shall have been granted by the Commission

upon appropriate application accompanied by detailed supporting engineering

data , together with a detailed report concerning test results ;

5. Conduct of the program authorized herein shall be without interruption

of commercial satellite service now authorized in the Atlantic and Pacific Ocean

areas ;

6. Neither the authorization nor any right granted herein shall be assigned

or otherwise transferred without approval of this Commission ;

7. This authorization shall not vest in permittees any right to operate the

facilities described herein nor any right in the use of the frequencies designated

except as herein authorized ;

8. This authorization incorporates paragraphs 9–13, inclusive ( except as pre
viously modified ), of the Commission's order of June 23, 1966 ( file No.

5 - CSS - P - 66 ) ;

9. Unless extended or modified for good cause shown, this authorization shall

terminate January 31, 1969, or such earlier date as commercial operation may

be authorized .

Commissioner Robert E. Lee was absent.

BY DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68R -542

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

COMMUNICATIONS TECHNICAL SALES, INC. Docket No. 18333

For Consent to Assignment of License of File No. 558- C2
Station KIY585 inthe Domestic Public AL -67

Land Mobile Radio Service at Colum

bia , S.C., to L. Marion Evans, d.b.a.

Telephone Answering Service.

For renewal of Licenses of Stations Docket No. 18334

KIY585 and KIY589 in the Domestic Files Nos. 7546-02

Public Land Mobile Radio Service at R -66, 51 -C2- R - 66

Columbia and Sumter, S.C.

For Modification of License of Station Docket No. 18335

KIY585 in the Domestic Public Land File No. 388-02

Mobile Radio Service at Columbia , S.C. ML - 66

For Consent to Assignment of License of DocketNo. 18336

Station KIY589 in the Domestic Public File No. 5290- C2

Land Mobile Radio Service at Sumter, AL - 66

S.C., to ,Abraham Thomy, d.b.a. A - Ble

Answering Service.

L. MARION Evans, D.B.A. TELEPHONE ANSWER- | Docket No. 18337

ING SERVICE. File No. 2868 - C2 - R

For Renewal of License of Station 66

KIY760 in the Domestic Public Land

Mobile Radio Service at Columbia , S.C.

MEMORANDUM OPINION AND ORDER

( Adopted December 27, 1968 )

BY THE REVIEW BOARD : BOARD MEMBERS SLONE AND KESSLER ABSENT.

1. This proceeding involves applications for renewal of the licenses

of station KIY585, Columbia, S.C., and KIY589, Sumter, S.C., in

the Domestic Public Land Mobile Radio Service, both presently

licensed to Communications Technical Sales, Inc. (CTSI). Also

sought is approval of the transfer of KIY585 to L. Marion Evans,

doing business as Telephone AnsweringService (TAS ) , and the trans

fer of KIY589 to Abraham Thomy, doing business as A - Ble Answer

ing Service ( Thomy). By order , FCC 68–979, released October 10,

1968, the Commission designated the applications for hearing on issues

inquiring into the efficiency of use of KIY585, unauthorized assign

ment of license transfer and ultimate relinquishment of control of such

station, and the character qualifications of TAS and CTSI. Columbia

Answering Service, Inc., Iicensee of KFL947, Columbia, S.C. , was

15 F.C.C. 20
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made a party to the proceeding in the designation order. Nowbefore

the Review Board is a petition to enlarge issues, filed October30, 1968,

by Columbia Telephone Answering Service, Inc. (petitioner ) seeking

the addition of the following issues :

( 1 ) To determine the ownership of CTSI, and whether there has been an

unlawful transfer of control of CTSI ;

( 2 ) To determine whether the license of KIY589 has been transferred to Thomy

without prior Commission consent ; and

( 3 ) To determine whether CTSI has made efficient utilization of station

KIY589 and has rendered satisfactory service to its existing customers.

2. In support of its first requested issue, petitioner asserts that, in

the originalapplication for KIY589,CTSIrecited that the only share

holders having at least a 10 -percent interest were R. Paul Bryant, 28

percent, J. J. Brenegar, 12 percent, and Walter J. Powell , 12 percent ;

and that the Commission has never been advised of the other share

holders or of CTSI's officers and directors, other than R. PaulBryant,

president, who has acted on the company's behalf, or of any changes

in the composition of the shareholders and officers of such company.

Petitioner further notes that a contract between Thomy and CTSI

relating to the transfer of the assets of KIY589 has been filed as a

part of the transfer application ; such contract recites that the con

sideration for such transfer is the repayment of a personal note of

Bryant to a Sumter bank .? Petitioner asserts, therefore, that although

Bryantapparently owns only 28 percent of CTSI stock, he has trans

ferred the assets of station KIY589 in consideration ofthe discharge

of his personal debt; that this suggests that Bryant is now either the

sole or controlling stockholder ; and that, thus, there is a substantial

question of whether control of CTSI has been transferred in violation

of section 310 (b) . In support of the second requested issue, petitioner

asserts that the contractrelating to the transfer of KIY589 was entered

into on December 21 , 1965; that the request for approval of such

contract was not filed with the Commission until April 11 , 1966 ; but

that the consideration ( the repayment of Bryant's note by Thomy)

had been paid on March 15, 1966. Petitioner further notes that, by

amendment to the request foraproval, CTSI filed an agreementunder

which Thomy was designated as agent to operate the station ; that in

such amendment it is represented that Bryant, a resident of Columbia,

devotes 8 to10 hours per month to station affairs, whereas Thomy, a

resident of Sumter, where the station is located , spends 4 to 6 hours

per day in regard to stations affairs, and owns and is in physical

possession of the station equipment ; and that CTSI does not have a

listing in the Sumter telephone directory, the address recited in the

renewal application being that of Thomy's answering service. In con

nection with its third requested issue, petitioner notes that CTSI's

1964 Form L ( financial report filed pursuant to rule 1.785 ) showed four

operating mobile stations of which two were controlled by CTSI, and

the station was being operated by two persons on a part-time basis ;

1 Also before the Board are : ( a ) Opposition , filed Nov. 14 , 1968 , by CTSI ; and ( b ) reply,

filed Nov. 22, 1968, bypetitioner.

2 Petitioner notes that a letter from the bank, filed with the request for approval, recites

that Bryant's note, on which Thomy was guarantor, was repaid by Thomy.

15 F.C.C. 2d
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that CTSI's 1965FormL shows two operating units, one of which was

controlled by CTSI , and one part -time operator ; and that no Form L's

were filed for 1966 or 1967. According to petitioner, an amendment to

the renewal application, filed October19, 1966 , showseight subscribers.

Contrasting the numberof subscribers actually served with CTSI's

representation in the original application that it would use the 50

mobile units authorized strongly suggests, according to the petitioner,
that the station is not operating efficiently and thatany improvement

inthe quality of serviceis due to the transfer of control to Thomy.

3. In opposition, CTSI asserts that the Commission had before it

all of therecords referred to in the petition at the time of the designa

tion order and saw no basis for the additional issues; that the absence

of a CTSI listing in the Sumter telephone directory is irrelevant be

cause such listing is not required by Commission rules ; that the

records on file with the Commission show that there has been no trans

fer of control of CTSI or KIY589.3 CTSI contends that its agency

agreement with Thomy is a standard type and expressly reserves full

control of KIY589 to CTSI. Finally, CTSI contends that the facility

is being efficiently used as evidenced by the gradual increase in

subscribers.

4. The Review Board is of the view that substantial questions have

been raised and that the additional issues are warranted .* CTSI offers

no explanation as to why the consideration for the transfer of KIY589

ran to Bryant rather than to CTSI, which is putatively the owner of

the equipment ; nor is there any explanation of the happenstance that

Thomy was the guarantor on the note which was repaid . Absent such

explanations, we can only question whether Bryant or perhaps Thomy

has become the sole stockholder or otherwise the individual responsible

for and entitled to the benefits from CTSI, and whether control of

CTSI has been transferred without Commission approval. Similarly,

the unexplained circumstances surrounding the transfer of KIY589

raise a substantial question as to whether it has been transferred to

Thomy in violation of section 310 ( b ). The consideration for the trans

fer, paid on March 15 , 1966,was not made contingent upon Commission

approval of the transfer and the agreement does not contemplate that

possibility ; 5 the prospective transferee is in actual possession of the

equipment and runs the station under the agency agreement . While

the agency agreement gives CTSI full control , there is no showing

that such control has in fact been exercised, a particularly troublesome

problem because Bryant concededly does not reside in Sumter but

Thomy does, and because the only telephone listing for the station

is Thomy's. Finally, disregarding entirely the original estimate of

mobile units which would be employed, there is nonetheless a serious

: CTSI also asserts that petitioner's station is located in Columbia and that it has no
interest in or proper concern with KIY589, in Sumter.

* Without significance is CTSI's contention that the official records from which the

questions derive were before the Commission at the time of the designation order the

matters rased herein were not specifically consideredby the Commission. Atlantic Broad

casting Co., FCC 66–1053, 5 FCC 2d 717 ( 1966 ) . In addition, petitioner, having been

made a party to the proceeding without limitation, has standing to raise the issues set
forth in its petition.

6 Petitioner erroneously suggests that the request for approval of the transfer of KIY589

wasfiled on April 11, 1966 ; it was, in fact, filed on March 11 , 1966 , 4 days prior to the
payment of the consideration .

We note that, given CTSI silence on the allegations set forth in the petition , the

questions concerning the transferof control of CTSI and of KIY589 appear interrelated.
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question as to whether efficient use of KIY589 is being made. The num

ber of subscribers actually declined in 1965–66 ; the number of persons

operating the station was reduced to an absolute minimum ; and, other

than vague assurances, we are given no showing that CTSI made seri

ous efforts to increase its subscribers and improve its service. The

issues will therefore be added . In addition , consistent with long

established precedent, we will, of our own motion , add an issue to

determine whether, in light of the evidence adduced with respect to

the control of CTỚI and the transfer of KIY589, Thomy and/or

CTSIis qualified to be a Commission licensee.

5. Accordingly, it is ordered, That the petition to enlarge issues,

filed October 30, 1968, by Columbia Telephone Answering Service,

Inc., Is granted , and that the issues in this proceeding Are enlarged

by the addition of the following issues :

( 1 ) To determine the ownership and control of Communications Technical

Sales, Inc. , and whether there has been a transfer of control of such company

without prior Commission approval ;

( 2 ) To determine whether Communications Technical Sales, Inc., has trans

ferred the license of station KIY589, Sumter, S.C. , to Abraham Thomy, doing

business as A-Ble Telephone Answering Service without prior Commission

approval ;

( 3 ) To determine whether the licensee has made efficient utilization of station

KIY589 and has rendered satisfactory service to its existing customers ;

( 4 ) To determine whether, in light of the evidence adduced under issues

( 1 ) and ( 2 ) above, Communications Technical Sales, Inc., and /or Abraham

Thomy and A-Ble Telephone Answering Service, through their respective

personnel, possess the requisite character qualifications to be Commission
licensees.

6. It is further ordered , That the burden of proof as to issues

(1 ) and (2 ) shall be upon Columbia Telephone Answering Service,

Inc., and that the burden of proof as to issues ( 3 ) and (4 ) shall be

upon the respective applicants.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68-1229

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

FAULKNER RADIO, INC. , SLIDELL , LA.

Requests: 1190 kc, 1 kw , Day

BAY BROADCASTING CORP ., Bay St. Louis,
Miss.

Requests: 1190 kc, 5 kw, Day

For Construction Permits

Docket No. 18412

File No. BP - 17057

Docket No. 18413

File No. BP - 17244

MEMORANDUM OPINION AND ORDER

( Adopted December 18 , 1968 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE CONCURRING IN

THE RESULT ; COMMISSIONER COX ASBENT.

1. The Commission has before it the above-captioned applications

which are mutually exclusive in that simultaneous operation of the

stations proposed would result in prohibited overlap of contours as
defined by section 73.37 of the Commission's rules. Also before the

Commission are: ( a) Apetition to deny theapplication of Bay Broad

casting Corp. (hereinafter, Bay ) , filed by Faulkner Radio, Inc. (here

inafter, Faulkner ); ( b) a petition to strike the Faulkner objections

filed by Bay; (c) Faulkner's opposition to the petition to strike ; and
( d ) Bay's reply to opposition.

2. In its petition todeny Faulkner asserts that certain alleged mis
representations contained in Bay's application warrant either the

dismissal of its proposal or the addition of issues to determine whether

Bay has the requisite character qualifications to be a licensee of the

Commission. According to Faulkner, its investigations reveal that

Mr. Joel Bluestone, secretary -treasurer and principal shareholder ( 80

percent) of Bay, has twice been involved in bankruptcy proceedings,

and that his wife, Mary Nance Bluestone, vice president ofBay, has

once filed for bankruptcy. In completing paragraphs 10 ( f) and 10 ( h )

of section II of form301, however, Bay failed to make any mention of

thesebankruptcies, indicating instead that none of its principals had

ever been declared bankrupt. As its response to section IV-A, para

graph1 - A of the application form , which requests that the applicant

state the methods used to ascertain the needs and interests ofthepublic

to be served by the proposed station , Bay submitted its exhibit No. 5.

1 On Nov. 19, 1968, Bay filed an additional pleading entitled " Petition to Designate for

Hearing on Stated Issues," which raised questions not previously mentioned by eitber

applicant. Faulkner, in turn, filedan opposition on Dec. 10, 1968. These pleadings are,

however, both untimely and unauthorized pursuant to secs . 1.45 (c ) and 1.580 ( 1 ) of the

rules. Simultaneously with its opposition pleading, Faulkner amended its application in an

apparentefforttoobviate the objections raisedbyBay. Prior to the receipt of all these
submissions, however, we had on our own motion considered the matters raised therein , and

thesebelatedfilingsdonotpersuade usto alter our present conclusions (see par. 14 , infra ).
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Therein , the applicant stated that its president and general manager,

Donald R. Moore, had, inter alia, conducted a personal survey of 23

community leaders in Bay St. Louis and the immediate vicinity. Ac

cording to Faulkner, however, 14 of these persons have never been

contacted by any representative of Bay concerning any radio station

or radio program . Affidavits to this effect have been submitted from

each of the 14 persons in question : Furthermore, in light of these

alleged misrepresentations, Faulkner asserts that the reliability of

Bay's entire programing survey is thrown into question. Therefore, it

is requested that an issue also be added to determine whether Bay has

adequately investigated the programing needs of the Bay St. Louis

area .

3. Bay's response to these allegations takes the form of a petition to

strike. Attention is drawn to the fact that over 4 months had elapsed

beyond the cutoff date ofBay's application before the Faulkner peti

tion was submitted. In addition to this procedural defect, Bay argues

throughout that Faulkner has sought, by reckless and unsupported

allegations, to malign the character qualifications of its principals.

While admitting that he and his wife were involved in bankruptcy

proceedings several years ago , Joel Bluestone states by affidavit that

he did not deliberately fail to supply this information. Noting that

Donald Moore supervised preparation ofthe application form , Blue

stone affirms that any nondisclosure of the bankruptcies was merely

an oversight on his own part in examining form 301 prior to its sub
mission. With regard to Bay's programsurvey, Donald Moore re

affirms that he personally telephoned the 23 community leaders listed

in the application, and thathe notedtheir responses on questionnaire

formswhich were consulted during the conversations. In appraising
the affidavits Faulkner obtained from the 14 persons in question, Bay

stresses that, either by design or otherwise, each affidavit is couched

in identical terms; that any reference to Moore by name is omitted ;

and that the affiants state only that they have not been contacted by

anyrepresentative or representatives of Bay Broadcasting Co., Inc.

[ sic ]. Moore claims, however, that all of his programing contacts were

made prior to the formation of Bay as a corporation, and, therefore,

he referred to himself merely as Don Moore, rather than as the repre

sentative of any corporate applicant. Thus it is contended that at

most the affidavits establish only what they state, which is in itself

inconclusive. Bay has also submitted affidavits from various local resi

dents affirming that a survey of the area was, in fact, made. These in

clude statements from J. Ruble Griffin , a Bay St. Louis attorney, who

states he furnished Bluestone and Moore with a list of local civic and

business leaders, and Mrs. Maurice J. Artigues, whoaffirms, inter alia,

that she conducted an extensive telephone survey for the applicant,

filling out a questionnaire for each person interviewed.

2 The persons that Moore allegedly contacted include such local leaders as 'mayor, school

superintendent, rotary club and chamber of commerce presidents, and several members of

the clergy. In addition, Bay states that it conducted a random telephone survey of the

general public, using a prepared questionnaire to determine their needs and interests.

Bay's application was cut off on Dec. 20, 1966 , and Faulkner's petition to deny was not

filed untilMay 8, 1967. Bay also argues that the dates of Faulkner'ssupportingaffidavits

( Jan. 1, 1967, to May 2, 1967) suggest that Faulkner did noteven intitiate preparationof

its petition until after theBay cutoffdatehadrun.

15 F.C.C. 20
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4. In opposition to Bay's petition to strike, Faulkner admits that its

initial pleading was untimely. It states that the matters in question

came to its attention during the course of its preparation for the hear

ing that will be necessitated in this case because of the mutually exclu

sive nature ofthe two applications. Rather than withholding its in
formation until the hearing, Faulkner argues that it sought to expe

dite matters so that the Commission might consider its allegations at

the prehearing stage. So far as the merits of Bay's arguments are con

cerned , Faulkner notes that none of Bay's supporting affidavits ac

tually state the names of the persons contacted. According to Faulk

ner, if Moore did call the persons in question, he should be able to

support his contentions with sufficient records of the conversations.

The argument that Moore was not mentioned by name in Faulkner's

affidavits, and, therefore, that they are invalid , is dismissed as without

merit . Faulkner contends that Moore is now, in fact, a representative

of Bay, and that the affiants involved, being persons of responsibility

and stature within the community, would notbe taken in by such

subtleties as Bay suggests may have taken place. In addition, Faulkner

has submitted affidavits from its local agents, who assert that at the

time the 14 affiants were questioned , all but one of these persons,was

informed that Moore and Bluestone were the principals of Bay. With

regard to the bankruptcy omissions, Faulkner reiterates that Bay is

responsible for the accuracy of its application. Faulkner argues that

Bluestone, as an 80-percent shareholder and officer of the corporation,

cannot avoid his responsibility by claiming that someone else prepared

the application .

5. In reply, Bay again attacks Faulkner's initial supporting affi

davits as misleading and invalid . It is noted that Faulkner's use of the

word " contact” in its form affidavit may have persuaded the 14 affi

ants to believe that a contact meant a face -to - face meeting rather than

the telephone call they allegedly received from Moore. Citing the

decision in Jones T. Sudbury, 67R - 164, 9 R.R. 2d 1329 ( 1967 ) , Bay

raises the possibility that the affiants may have forgotten telephone in

terviews which it maintains occurred approximately 1 year prior to

Faulkner's inquiry . In addition, Bay has submitted a questionnaire

said to have been filled out during the telephone conversation with

M. Haas, one of the aforementioned 14 affiants, Counsel for Bay also

states that it has the remaining questionnaires in its possession, but

thus far these have not been submitted for Commission perusal.

6. Despite its belated filing, the Commission will, pursuant to section

1.587 of the rules, treat Faulkner's petition to deny on its merits as an

informal objection. As Faulkner has noted , consideration of its objec

tions at this time will serve to expedite matters, since Faulkner, in any

event,could petition to enlarge issues after designation of the applica

tions for hearing. Moreover,upon review of the various affidavits and

contradictory pleadings now before us, the Commission finds that

Faulkner has raised substantial and material questions of fact, both

as to the authenticity of Bay's representations on its survey of com

According to Moore, he made most of the telephone interviews in January 1966. The

14 affidavits initially obtainedby Faulkner are dated Jan. 1, 1967. to Mar. 4 , 1967,
inclusive.
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munity programing needs and as to Bay's failure to disclose prior
bankruptcy proceedings involving its controlling shareholder .

7. As to Bay's contention that Faulkner's allegations constitute a

reckless and unwarranted attempt to malign the character of Bay's

shareholders, we find , on the contrary, that Faulkner has adequately

supported its contentions with appropriate affidavits both from its

own agents and from presumably disinterested members of Bay St.

Louis and its environs. Is for Bay's attempt to refute the allegations

of misrepresentation in its programing survey, while its counselmain

tains that copies of questionnaires l'eflecting Moore's conversations

with each of the 14 affiants in question are available, these question

naires, with the exception of the one allegedly pertaining to Moore's

interview with M. Haas, have not been submitted for Commission ex

amination. Thus, it would appear that, while Bay may have the best

evidence available to refute Faulkner's allegations, it has itself chosen

not to present the questionnaires at this time . Cf. Jones T. Sudbury,

supra. Instead, Bayhas relied upon affidavits from Moore himself and

from other Bay St. Louis residents who do not profess to know specif

ically which persons Moore contacted . Asidefrom indicating that

some survey was taken , the latter affidavits fail to refute Faulkner's

basic allegation that 14 of the 23 community leaders supposedly sur

veyed were never, in fact, contacted. Likewise, Bay's preoccupation

with the semantics of Faulkner's supporting affidavits fails to convince

us either that Faulkner has managed to deceive the 14 affiants, or that

its allegations of misrepresentation are unfounded. In addition, Bay's

supposition that the affiants may simply have forgotten their respec

tive telephone conversations with Moore is not persuasive. Accord

ingly , we find that an issue is warranted to determine whether Bay's

programing survey contains misrepresentations concerning the num

ber and identity of the community leaders actually interviewed. Cf.

Lebanon Broadcasting Co.,FCC 67-1305, 10 FCC 2d 936 ( 1968 ) .

8. Regarding the Bluestones' unreported bankruptcies, Joel Blue

stone's affidavit affirms in substance the allegations madein the peti

tion to deny. As Faulkner has pointed out, an applicant cannot avoid

the responsibility for accurate and full disclosure in its application

simplyby noting that only one of its principals prepared theproposal.

This is especially the case where,as here, the nondisclosure involves the

applicant's controlling shareholder. Bluestone argues that since no

findings of culpability were involved in the bankruptcies, he had no

motive for failing to disclose their occurrence. However, since thenon

disclosure is admitted, it will be necessary for the hearing examiner to

take evidence for the purpose of determining what effect, if any, the

failure to disclose past bankruptcies has upon Bay's requisite and

comparative qualifications to receive a grant.

9. Based on the questions raised concerning Bay's survey of com

munity leaders, Faulkner has also requested imposition of an issue to
determine whether the applicant has sufficiently investigated the pro

5 The questionnaire that Bay did submithas the name and title " M. Haas-- Pres. Jeg

written across the top . Presumably this refers to Michael D. Haas, past president of the

Bay St. Louis Jaycees, who is one of the 14 affiants under debate herein . The sheet contains

brief answers to eight questions of a general programing nature. It is not dated, however,

nor is it designed in any way to be signed by the interviewee .

15 F.C.C. 2d
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graming needs of the Bay St. Louis area . Suburban Broadcasters, 30

FCC 1021, 20 R.R. 951 ( 1961). Even assuming , however, that the

questions pertaining to its survey are resolved in Bay's favor, we find

that the applicant's ascertainment of community needs fails to meet

the criteria recently reaffirmed by the Commission in Minshall Broad

casting Company, Inc., 11 FCC 2d 796 , 12 R.R.2d 502 ( 1968 ), and the

Commission's public notice of August 22, 1968 , FCC 68-817.Accepting,

arguendo, thatBay's survey took place substantially as professed in

exhibit No. 5 of its application, it would appear that a cross section of

the listeningpublic and a sampling of informed opinion in the com

munity hasbeencontacted. “ Report and Statement of Policy Re:

Commission En Banc Programming Inquiry," FCC 60-970, released

July 29, 1960, 20 R.R. 1902.However,aside from a brief statement that

thecommunity is much interested in the national space program , due

to the establishment of a testing facility nearby, and that a need exists

for local news and announcements, Bay, despite its reference to use of

a planned questionnaire, says very little about the actual program sug

gestions as to community needs it received or how its program for

mat will reflect the area's needs as evaluated . In view of the nature of

community leadership allegedly interviewed and the absence of alter

native local AM service in Bay St. Louis, this lack of informative re

sponse requires further explanation. Therefore, in the event Bay

demonstrates to the satisfaction of the hearing examiner that its sur

vey took place as alleged, it will be necessary for the applicant to

fully demonstrate its efforts to ascertain the community needs and in

terests of the Bay St. Louis area and the manner in which it proposes

to meet those needs and interests.

10. On the basis of its original application and amendments, Bay

will require approximately $76,280 to construct and operate the pro

posed station for 1 year without revenue. The alleged cash require

ments are as follows: Downpayment on equipment,$ 6,500; first -year

payments on equipment, including interest, $ 7,280; land , $ 12,500;

building, $ 10,000; miscellaneous, $4,000 ; and working capital for 1

year, $ 36,000. To meet these financial requirements, the applicant relies

upon paid- in capital of $10,000 and a loan commitment from the Han

cock Bank of Bay St. Louis for $ 30,000. The bank's letter, submitted as

evidence of its commitment, fails , however, to state the terms of re

payment or if any collateral is involved . See section III, paragraph

4 ( h ) of form 301. Consequently, we areunable to include the $ 30,000

loan inthe computation of Bay'savailable funds. Thus, itappears that

only $ 10,000 is currently available to meet anticipated first-year ex

penses of$ 76,280 .Accordingly, a financial issue will be includedto de
termine the applicant's financial ability to construct and operate the

proposed station for 1 year without revenues.

11. Examination ofthe engineering portion of the Faulkner appli

cation, as amended on June 27, 1968, indicatesthat its proposed 5

mv/m contour will penetrate the city limits of New Orleans, Slidell's

population according to the 1960 U.S. census is 6,356 , while New

Orleans has a population of 627,525. In view of these circumstances , a

presumption is raised that the applicant is realistically proposing an

additional transmission service for the larger city rather than its desig .

15 F.C.C. 2d
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nated community of Slidell. "Policy Statement of Section 307 ( b)

Considerations for StandardBroadcast FacilitiesInvolving Suburban
Communities, " 2 FCC 2d 190 , 6 R.R. 2d 1901 ( 1965 ) . Since Faulkner

has made no attempt to rebut the aforementioned presumption, an
appropriate issue will be added to explore the matter further. If, in

the course of this proceeding, Faulkner fails to rebut the presumption
that it is realistically proposing to serve New Orleans rather than

Slidell, and fails toshow , pursuant to issue 8 below , that its proposal
meets all of the technical provisions of the Commission's rules for a

station assigned to New Orleans, its application will be denied . If,
however, its proposal,qualifies as one forNew Orleansunder such issue,

we will then consider whether its application should be allowed to
remain in hearing.

12. In response to paragraph 1 - A of section IV - A , regarding its

ascertainment of local programing needsand interests, Faulkner has

made rather vague reference to contacts with an indeterminate number

of community leaders and other residents of Slidell . Based on Faulk

ner's brief summation of its survey efforts, however, we are unable to

conclude that a fair cross section of informed opinion and group in

terest in the Slidell community has been adequately canvassed . Cf.

Andy Valley Broadcasting System , Inc., 12 FCC 2d 3, 12 R.R. 2d 691

( 1968 ). Although the applicant proposes to devote time on a weekly

basis to a community affairs program ,Faulkner has not sufficiently in

dicated what suggestions ofcommunity programing needs it has re

ceived, nor does the proposed programing reflect an attempt to meet

those needs as evaluated. Accordingly, inkeeping with the Minshall

decision , supra , aSuburban programing issue will be included so that

Faulknermay fully demonstrateits effort to ascertain the community

needs and interests of the Slidell area and the manner in which it

proposes to meet those needs and interests.

13. Analysis of Faulkner's financial requirements indicates that

$ 92,309 will be needed for construction and first-year operation of the

proposed station. Anticipated expenses consist of downpayment on

equipment, $ 10,297; first-year payments on equipment including in

terest, $ 11,532 ; buildings, $ 6,000 ; loan curtailments, $ 20,000 ; loan in

terest, $ 480; miscellaneous, $ 4,000 ; and first-year working capital,

$ 40,000. The applicant proposesto meet these expenses by relying upon

existing cash of $ 3,000 and two bank loan commitments of $ 40,000

each . Examination of Faulkner's balance sheet, however, reveals cur

rent liabilities in excess of current assets, and thus the cash on hand of

$ 3,000 cannot be assumed to be available for the instant proposal. In

addition, the Baldwin National Bank of Robertsdale, Ala. , has made

its loan of $ 40,000 contingent upon the personal guarantee of James H.

Faulkner, Sr., controlling shareholder of the applicant corporation. To

date, Mr. Faulkner hasnot signified his willingness to accept this

personal liability, and thus the loan cannot be credited toward the ap
plicant's financial requirements. We note , however, that even if the

full amount of $ 80,000 in loans were adequately shown to be available,

Faulkner's financial resources would still be short of the $ 92,309 total

required . Therefore, a financial issue will be specified to determine

whether the applicant has sufficient funds available to construct and

15 F.O.C. 20
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operate as proposed for 1 year without reliance upon prospective

revenues.

14. As originally filed Faulkner's application did not contain sec

tion II of form 301, which refers to the legal qualifications and other

ownership interests of the applicant. Instead, the Commission was re

quested to consult its ownershipreports ( form 323 ) for the required

information . These reveal thatFaulkner is licensee of several south

eastern radio stations. Thereafter, on May 20, 1968 , Faulkner notified

the Commission that it had assumed control of station WGAA, Cedar

town, Ga., and that on March 18, 1968, it had filed an application for

a new FM station in Rockmart, Ga. (BPH -6224 ). Nowhere, however,

has the applicant made mention of its currently pending application

(BPH -5493 ) for a new FM station to be located in Slidell. While no

apparent motive for concealment suggests itself, in light ofour abiding

interest in concentration of control and local diversification, Faulkner's

failure to note the pendencyof an application for an additional Slidell

facility assumes considerable significance. Therefore, an issue will be

specified to determine what effect, if any, the applicant's failure to

keep the Commission informed , as required by section 1.65 of the rules,

of the filing of its proposal for an FM station at Slidell has upon its

requisite and comparative qualificationsto receive a grant of its instant

application . Cf. I'ernon Broadcasting Company, 12 FCC 2d 946, 13

R.R. 2d 245 ( 1968 ) ; Romac Baton Rouge Corp., 7 FCC 2d 564,9 R.R.

2d 1029 ( 1967 ).

15. Examination of the Commission's records discloses that the

W. D. Alexander Co. of Atlanta, Ga., distributors of General Electric

products, has filed a complaint alleging fraudulent billing practices

with regard to WBTR -FM , licensed to Faukner Radio , Inc., at Car

rollton, Ga. The distributor furnished to the Commission copies of

original affidavits received from WBTR-FM for the first 4 months of

1968 and revised affidavits submitted at a later date covering the same

months. The revised affidavits were submitted after the G.E. distrib

utor had checked the station's logs and found that log entries did not

correspond to the spot announcements billed. Theselatter affidavits

show a considerably lesser number of announcements broadcast by the

station in 3 of the 4 months. Thus, it is apparent that the billing prac

tices of WBTR -FM involve questions of serious misconduct on the part

of a Commission licensee.Accordingly, an issue will be added to deter

mine what effect, if any, Faulkner's conduct of its Carrollton FM op

eration has uponits requisite and comparative qualifications to receive

a grant of its Slidell application.

& Commission ownership reports indicate that Faulkner Radio, Inc., is licensee of the

following stations : WBCA and WWSM -FM . Bay Minette, Ala . : WLBB and WBTR - FM ,

Carrollton , Ga .; WAOA, Opelika, Ala . ; and WFRI- FM , Auburn , Ala .

In its decision in BillGarrett Broadcasting Corporation , FCC 68R - 214, released May 23.
1968, 13 R.R. 2d 163 , the Review Board granted Faulkner's application for an FM construc

tion permit to operate on channel 287 at Slidell . The competing application of Bill Garrett
Broadcasting Corp. ( BPH-5482 ) for the same authorization was denied . However, the

Commission , on its own motion, has decided, pursuant to sec. 1.117 of the rules, to review
the Board's decision. FCC 68-702, released July 5 , 1968. Oral argument was held before
the Commission, en banc, on Nov. 14. 1968.

$ During 3 days in February 1968. tire copy rather than General Electric copy was used
on Faulkner's Carrollton AM station, WLBB, although the affidavit indicated the an
nouncements were for General Electric products . However , the distributor has indicated
belief that this wasan honest mistake on the part of the station's bookkeeper, as contrasted

to the FM billing, which was termed deliberate.

15 F.C.C. 2a
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16. Except as indicated by the issues specified below , the applicants
are qualified to construct and operate as proposed.However, since the

proposals are mutually exclusive, they must be designated for hearing

in a consolidated proceeding on the issues specified below.

17. Accordingly, It is ordered, That, pursuant to section 309 (e ) of

the Communications Act of 1934, as amended, the applications Are

designated for hearing in a consolidated proceeding, at a time and

place to be specified in a subsequent Order, upon the following issues :

1. To determine the areas and populations which would receive primary service

from each of the proposals and the availability of other primaryservice to such

areasand populations.

2. To determine whether Bay Broadcasting Corp. , or any of its principals,

failed to disclose prior bankruptcy proceedings involving Joel Bluestone and

Mary Nance Bluestone.

3. To determine in connection with the community survey allegedly conducted

by Bay Broadcasting Corp., whether the applicant or any of its principals mis

represented facts to the Commission or have in any manner attempted to deceive

or mislead the Commission.

4. To determine the effect of the facts adduced pursuant to issues 2 and 3,

above, on the requisite and comparative qualifications of Bay Broadcasting

Corp. to receive a grant of its application.

5. To determine with regard to the application of Bay Broadcasting Corp. :

( a ) Whether the $ 30,000 loan commitment from the Hancock Bank of Bay St.

Louis is available to the applicant, and, if so , the terms of its repayment and col

lateral required, if any ;

( 6 ) The source of additional funds necessary to meet the costs of construction

and operation of the station during the first year ; and

( c ) In light of the evidence adduced pursuant to ( a ) and ( 6 ) above, whether

the applicant is financially qualified .

6. To determine the efforts made by the applicants to ascertain the community

needs and interests of their respective service areas and the manner in which

the applicants propose to meet such needs and interests.

7. To determine whether the proposal of Faulkner Radio , Inc. , will realistically

provide a local transmission facility for its specified station location or for an .

other larger community, in light of all the relevant evidence, including, but not

necessarily limited to , the showing with respect to :

( a ) The extent to which the specified station location has been ascertained

by the applicant to have separate and distinct programing needs;

( b ) The extent to which the needs of the specified station location are being

met by existing standard broadcast stations ;

( c ) The extent to which the applicant's program proposal will meet the spe .

cific unsatisfied programing needs of its specified station location ; and

( d ) The extent to which the projected sources of the applicant's advertising

revenues within its specified station location are adequate to support its proposal,

as compared with its projected sources from all other areas.

8. To determine, in the event that it is concluded pursuant to the foregoing

issue that the proposal will not realistically provide a local transmission service

for its specified station location , whether such proposal meets all of the technical

provisions of the rules for standard broadcast stations assigned to the most

populous community for which it is determined that the proposal will realistically

provide a local transmission service, namely , New Orleans, La .

9. To determine with regard to the application of Faulkner Radio, Inc. :

( a ) Whether the $ 40,000 loan commitment from the Baldwin National Bank

of Robertsdale , Ala. , is available to the applicant, and , if so , whether Mr. James H.

Faulkner, Sr. , is willing to guarantee the repayment of such loan in his indi

vidual capacity ;

( b ) The source of additional funds necessary to meet the costs of construction

and operation of the station during the first year ; and

( c ) In light of the evidence adduced pursuant to ( a ) and ( 6 ) above, whether

the applicant is financially qualified.

15 F.C.C. 20
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10. To determine whether Faulkner Radio, Inc., has continued to keep the

Commission informed of substantial changes of decisional significance as re
quired by section 1.65 of the Commission's rules.

11. To determine whether Faulkner Radio, Inc. , bas engaged in fraudulent

billing practices in the operation of its station WBTR - FM , Carrollton , Ga.

12. To determine the effect of the facts adduced pursuant to issues 10 and

11 above, on the requisite and comparative qualifications of Faulkner Radio ,

Inc. , to receive a grant of its application.

13. To determine in the light of section 307 (b ) of the Cominunications Act

of 1934, as amended, which of the proposals would best provide a fair, efficient
and equitable distribution of radio service.

14. To determine, in the event it is concluded that a choice between the

applications should not be based solely on considerations relating to section

307 ( b ) , which of the operations proposed in the above -captioned applications

would better serve the public interest.

15. To determine,in light of the evidence adduced pursuant to the foregoing
issues, which, if either, of the applications should be granted .

18. It is further ordered , That thepetition to deny filed by Faulkner

Radio , Inc., andthe “ Petition to Designate for Hearing on Stated

Issues ” filed by Bay Broadcasting Corp., Are denied .

19. It is further ordered, That the petition to strike filed by Bay

Broadcasting Corp. Is granted to the extent indicated and Is denied

in all other respects.

20. It is further ordered, That in the event of a grant of the appli

cation of Bay Broadcasting Corp., the construction permit shall

contain the following condition :

In the event of a grant of the application filed by Michael D. Haas for a

new standard broadcast station on 1140 kc, 250 w , DA-Day, at Bay St. Louis,

Miss . ( file No. BP - 18154 ) , permittee herein shall share the responsibility

of eliminating any problems of cross-modulation , reradiation or spurious emis
sions which may occur.

21. It is further ordered , That, to avail themselves of the opportu

nity to be heard, the applicants herein, pursuant to section 1.221 (c)

of the Commission's rules, in person or by attorney, shall, within

20 days ofthe mailing of this order, file with theCommission in tripli

cate, a written appearance stating an intention to appear on the date

fixed for the hearing and present evidence on the issues specified in
this order.

22. It is further ordered , That the applicants herein shall, pursuant

to section 311 (a) ( 2 ) of the Communications Act of 1934, as amended ,

and section 1.594 of the Commission's rules, give notice of the hearing,

either individually or, if feasible and consistent with the rules, jointly,

within the time and in the manner prescribed in such rule, and shall

advise the Commission of the publication of such notice as required

by section 1.594 (g) of the rules.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 68R -533

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

GEORGIA RADIO, INC. , ROCKMART, GA . Docket No. 18314

File No. BPH - 5992

Docket No. 18315

File No. BPH -6224

FAULKNER RADIO , INC. , ROCKMART, GA.

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Approved December 23, 1968 )

BY THE REVIEW BOARD : BOARD MEMBERS SLONE AND KESSLER ABSENT.

1. This proceeding involves the mutually exclusive applications

of Georgia Radio, Inc. (Georgia Radio ) , and Faulkner Radio, Inc.

(Faulkner) for construction permits to establish new class A FM

stations at Rockmart, Ga. By order, FCC 68–905, 14 FCC 2d 591,

the Commission designated the applications for hearing on various

issues. Presently before the Review Board is a petition to enlarge is.

sues, filed October 2, 1968, by Georgia Radio. The requested issue

would inquire whether Faulkner's proposal would violate section
73.211 ( b ) of the rules.

2. Supported by an engineering affidavit, Georgia Radio contends

that Faulkner's computation of its antenna height above average

terrain is based on terrain profiles obtained from old topographic

maps ; and that profile studies, based on more recent maps, indicate

that Faulkner's proposal would exceed the maximum antenna height

of 300 feet above average terrain for a class A FM station proposing

to operate with a maximum effective radiated power of 3 kw, as pro

vided by section 73.211 ( b ) of the rules. It further contends that

Faulkner's proposed 1 -mv/m contour would encompass 58,969 persons

within an area of 685.8 square miles, but , if Faulkner were to comply

with section 73.211 (b ) ofthe rules, the population encompassed would

be 46,585 persons within an area of 644square miles, and that this

would constitute a drop in population of about 21 percent and in

area of about 6 percent. The Broadcast Bureausupports the petition,

3. In opposition , Faulkner submits an engineering affidavit and
contends that since its engineer used the only available map and an

altimeter in comparison to Georgia Radio, which relied on maps not

officially released and incomplete, its study is based upon a more

reliable data ; that although there are differences in the method of

averaging large numbers of elevations, Georgia Radio does not estab

lish the inaccuracy of Faulkner's engineering study or that its appli

cation does not comply with the Commission's rules ; and that,

1 Also before the Review Board are : ( a ) Opposition of Faulkner Radio , Inc. , filed Oct. 18,

1968 ; ( 6 ) Broadcast Bureau's comments, filed Oct. 23 , 1968 ; and ( c ) reply of Georgia

Radio, Inc. , filed Nov. 4, 1968 .

15 F.C.C. 2d
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assuming that Georgia Radio's allegations are correct, Faulkner'scom

putations show that area and population affected would not be as

large as that urged by the petitioner. Georgia Radio, in reply, alleges

that the current maps were available in 1966 before the preparation

of Faulkner's engineering statement in February 1968, and good

engineering practice requires thatsuch studies be made on the basis

of the most up -to -date maps available ; that although Faulkner claims

that an altimeter was used in the preparation of its application, no

reference was made to an altimeter in the application, and that, in

determining coverage, Faulkner is relying on a techniquewhichis

not nearly so precise or accurate as that employed by Georgia Radio.

4. Georgia Radio's petition for enlargement of issues will be

granted. It appears that the difference in the antenna height above

average terrain results from the type of maps used and the methods

employed for determining the terrain elevations and computing the

average terrain elevations. The Review Board is of the view that the

pleading raises a substantial and material question as to whether

there would be a violation of section 73.211 ( b) of the rules, and that

the most appropriate means of resolving that question is in an eri

dentiary hearing before the hearing examiner. Therefore, an issue

inquiring into thismatter will be added to the proceeding.

5. Accordingly, It is ordered , That the petition to enlarge issues,

filed October 2 , 1968, by Georgia Radio, Inc., Is granted , and that

the issues in this proceeding Are enlarged by the addition of the

following issue :

To determine whether the proposal of Faulkner Radio, Inc., would violate

the provisions of section 73.211 ( b ) of the Commission's rules.

6. It is further ordered, That the burden of proceeding with the

introduction of evidence and burden of proof under the issue added

herein will be on Faulkner Radio , Inc.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69R - 2

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

GEORGIA RADIO, Inc. (WPLK) , ROCKMART, Docket No. 17537

GA. File No. BP-16698

For Construction Permit

MEMORANDUM OPINION AND ORDER

(Adopted January 6, 1969 )

BY THE REVIEW BOARD :

1. This proceeding involves an application of Georgia Radio, Inc.

(WPLK), for authority to change the frequency and increase the

power ofits existing standard broadcast station . The application was

designated for hearing by Commission order ( FCC 67–748, released

June 27, 1967 ). An initialdecision , proposing to deny the application,
was released on February 8, 1968 (FCC 68D - 9 ) .By Commission order

( FCC 68–824, released Aug. 15, 1968 ) , WPLK obtained special per

mission due to extraordinary circumstances, tofile exceptions to the

initial decision even though the time for such filing had expired. Ex

ceptions were filed on September 16, 1968, and the Bureau filed a reply

on September 26, 1968.Beforeus now is a petition to reopen the record,
filed November 15, 1968, by WPLK .

2. In its petition, WPLK requests the Board to reopen the record

for the limited purpose of receiving into evidence a supplemental en

gineering statement attached to the petition .In support oftherequest,

petitioner asserts that the supplemental engineering statement sought

to be introduced consists of a breakdown of area and population pre

viously shown on the record and referred to in the initial decision. The

Broadcast Bureau opposes the petition, asserting that the information

sought tobeput on the record is of no decisional significance andhas

been available to WPLK since the inception of the proceeding . The

Bureau does not, however, dispute the accuracy of the tendered en

gineering statement,or contend that its acceptance would necessitate

further hearing . Under the circumstances of this case, and in order to

insure a full and complete record, the petition will be granted.

3. Accordingly, It is ordered. That the petition to reopen the record,

filed November 15, 1968, by Georgia Radio, Inc., Is granted ; that the

record Is reopened ; that the proffered evidence Is accepted , and that
the record Is closed.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary,

1 Also before the Board are : ( a ) Broadcast Bureau Opposition , filed Nov. 26, 1968 ;

and ( b ) reply , filed Dec. 9 , 1968, by WPLK.

15 F.C.C. 2d
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FCC 68-1226

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of
LIMA TELEPHONE Co., AND O1110 TELEPHONE Files Nos. 553 through

Co., ASSIGNORS, AND UNITED TELEPHONE Co. 567 -C1 - P / L - 69 and

OF OHIO , ASSIGNEE 548 /549-C2 - P / L - 69

For Consent to Assignment of Domestic

Public Radio Service Stations

DECEMBER 18, 1968.

UNITED TELEPHONE CO. OF OH10 ,

13 Park Avenue West,

Mansfield , Ohio 44901.

Attention : Mr. H. A. Hubbard, president .

GENTLEMEN : This concerns the assignment on April 5, 1968, of 16
radio stations licensed in the Commission's Domestic Public Radio

Service from Lima Telephone Co. and Ohio Central Telephone Co.to

United Telephone Co, of Ohio. Although you filed applications for
consent to the assignment after the fact , the referenced applications

for authority to construct and operate these stations were filed on

July 29, 1968, after the Commission , through its Common Carrier

Bureau staff, advised that United of Ohio had no authority to operate

said stations . Your company is now operating the stations under

special temporary authority originally granted on June 28, 1968 .

By letters of counsel dated June 12 and June 20 , 1968, you pointed

out that United Telephone Co. of Ohio was formed through the
merger, as approved by the Public Utilities Commission of Ohio, of

Lima Telephone, Ohio Central Telephone and seven other telephone

companies, all of which were commonly owned by United Utilities,

Inc., and , as such, there was no substantial change in control or owner

ship of the radio stations involved. You questioned whether, under

these circumstances,prior Commission consent was required and made

various alternative legal arguments in an effort to obriate the need

for such consent.

A reasonably careful reading of section 310 ( b ) of the Communica

tions Act will indicate that no radio license shall be assigned without

Commission consent. The only exception in the act for assignments

not involvinga substantial change in ownership or control concerns
the 30 -day public notice requirement ( sec. 309 (C ) ( 2 ) ( B ) ) . Contrary

to your argument, the operation of State law cannot serve to transfer

a radio authorization ( see Station WOWV , Inc. v . Johnson , 326 U.S.

120 ) nor can the retention of a shell corporate licensee disguise the

fact that operational control of a radio station has passed to another.

It appears that your company and the previous licensees of the sta

15 F.C.C. 2d
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tions (Lima Telephone and Ohio Central Telephone) consummated

an assignment of radio facilities in careless disregard of the Com
munications Act and the Commission's rules. As subsidaries of a major

independent telephone system , such disregard is particularly inexcus

able. Nonetheless, since the unauthorized assignment of facilities did

not involve a substantial change in ownershipor control, and in con

siderationof the public interest in maintaining a valuable public serv

ice, we will permit the continued operation of the facilities by your

company. However, in order to evaluate further your capabilityas a

carrier and licensee, the authorization will be for a short term only.

Further violations of the act or the rules may raise substantial ques

tions concerning the qualifications of your company to continue as a
Commission licensee.

Accordingly, the referenced applications Are hereby granted with

the term of license to expire on February 1 , 1970.

Commissioner Robert E. Lee dissented ; Commissioner Cox was

absent.

By DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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68D-68

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of

LITTLE DIXIE Radio, INC., SALLISAW, OKLA .
For Construction Permit

Docket No. 17918

File No. BP - 16768

APPEARANCES

David H. Lloyd on behalf of Little Dixie Radio, Inc.; and Martin

A. Blumenthal on behalf of the Broadcast Bureau, Federal Communi

cations Commission .

INITIAL DECISION OF HEARING EXAMINER MILLARD F. FRENCH

( Issued November 6, 1968 ; Effective December 27, 1968, Pursuant to

Section 1.276 )

PRELIMINARY STATEMENT

1. By memorandum opinion and order, releasedDecember 21 , 1967,

the Commission designated the mutually exclusive applications of

Little Dixie Radio, Inc., Sallisaw, Okla. (Little Dixie ) , Ozark Broad

casting Co. , Inc., Ozark, Ark. ( Ozark ) , and Hilton & Wiederkehr

Enterprises, Ozark, Ark. (Hilton ) for consolidated hearing. The ap

plication of Hilton for operation on 1510 kc was mutually exclusive

with the applications of Ozark on 1540 kc and Little Dixie on 1510

kc, but the Little Dixie and Ozark applications were not mutually

exclusive. These applications were designated for hearing on the fol
lowing issues :

1. To determine the areas and populations which would receive primary service

from each of the proposals and the availability of other primaryservice to such

areas and populations.

2. To determine whether any of the applicants are financially qualified to con

struct and operate their proposed station .

3. To determine whether the transmitter site proposed by Ozark Broadcasting

Co., Inc., is satisfactory with particular regard to any conditions that may exist

in the vicinity of the antenna system which would distort the proposed antenna
radiation pattern .

4. To determine whether Ozark Broadcasting Co., Inc. , in view of its proposal,

as to staff,is qualified to operate its station in the manner proposed.

5. To determine, in the light of section 307 ( b ) of the Communications Act of

1934, as amended, which of the proposals would best provide a fair, efficient and

equitable distribution of radio service.

6. To determine, in the event it is concluded that a choice between the applica

tions should not be based solely on considerations relating to section 307 (b ),

which of the operations proposed in the above captioned applications would
better serve the public interest.

7. To determine, in the light of the evidenceadduced pursuant to the foregoing

issues which , if any, of the applications should be granted.

15 F.C.C. 20
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2. By order released April 9, 1968, the Review Board approved an

agreement whereby the Hilton application was dismissed and the prin

cipals of the Hilton application purchased all the issued and outstand

ing stock of the Ozarkapplicant for an amount equalto the reasonable

and prudent expenses incurred by that applicant. In the same order the

Review Board accepted an amendment to the Ozark application reflect

ing the new ownership. The amendment also included a new financial

plan intended to satisfy Ozark's burden with regard to issue ( 2 ) , a

new staffing proposal designed to satisfy Ozark's burden with regard

to issue (4 ), and additional transmitter site information designed to

satisfy Ozark's burden as to issue ( 3 ) . The Board found that this in

formation permitted it to resolve the issues outstanding against Ozark

in the applicant's favor. The Ozark application was thereupon granted.

3. By order released May 1, 1968, theexaminer accepted an amend

ment to the Little Dixie application indicatingthat Gene Stipe, secre

tary, director, and majority stockholder of Little Dixie, had been

indicted for perjury and income tax evasion. By petition filed May15,
1968, the Broadcast Bureau requested special relief from the Review

Boardpending the outcome of the criminal proceedings against Mr.

Gene Stipe.By memorandum opinion and order released July 3, 1968,

the Review Board ordered the examiner to withhold his initial decision

untilnotified by the applicant of the result of the criminal proceeding.

The examiner was instructed that, " If the case is resolved in Stipe's

favor, the initial decision may issue. ShouldStipe be foundguilty on

any or all of the charges, the examiner shall add such further issues

and holdsuch further proceedings as may be necessary to determine

the qualifications of the applicant.” On July 30, 1968, Little Dixie filed

an amendment indicating that Mr. Gene Stipe had been acquitted on

all counts. That amendment was accepted by the hearing examiner by

order released August 23, 1968. The proceeding is now ready for deci

sion on the financial issue, the onlyissue not mooted by the Review

Board's order granting the Ozark application.

4. Prehearing conferences wereheld on January 31 , 1968, Febru

ary 28 , 1968, and July 8, 1968. Hearing was held onOctober 8, 1968, at

which time the record was closed .

Findings of Fact

5. According to the Gates equipment proposal,Little Dixie's cost of

constructing the proposed station will be as follows : Transmitting

equipment, $6,082.10; monitoring equipment, $1,745 ; Transmission

line equipment, $ 762.60; studio equipment, $ 3,814.52. The total cost

ofequipment, including 2 percent Oklahoma State sales tax, will be

$ 12,652.30. Other equipment to be utilized, including additional studio

equipment and the proposed antenna system , is on hand at Little

Dixie's existing stations KNED and KŘED -FM , McAlester, Okla.

The applicanthas paid all engineering, consulting and legal fees in

curred as of thedate of the hearing. Little Dixie estimates that an

additional $ 700 is required for engineering proof of performance.

Installation of the equipment will be handled largely by Little Dixie
employees. Thus, the total cost of construction is $ 13,352.30.

15 F.C.C. 2d
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6. Based on its experience at KNED, KNED-FM and consultations

with others, Little Dixie projects its monthly operating expenses dur

ing the first year to be $ 3,185, or $ 38,220 for the entire year, and the

total cost of constructing the station and operating it for 1 year would

be $ 51,572.30.

7. Under the terms of a credit letter dated October 1 , 1968 , from the

Gates Radio Co., a downpaymentof 25 percent ($3,150) is to be made

at the time of the order, and the balance of 75 percent ( $9,502.30 ) to

be financed over 36 months at an interest rate of 5.5 percent per annum .

The total interest to be paid over the 3-year life of the credit agree

ment will be $1,567.88. Thus, the total interest plus principal is

$ 11,070.18 , one-third of which ( $3,690.06 ) will be paid in the first year .

Little Dixie's equipment costs to be paidduring the first year is there

fore $ 6,840.06 , which consists of the downpayment plusthe first year's

payments to Gates, and its total cost of construction to be paid during

the first year is $ 7,540.06, consisting of equipment payments plus $ 700

for proof of performance. In addition , Little Dixie's cost of operation

includes a $ 200 monthly rental forland and building to house its studio

and transmitter. The land and building are owned by Francis D. Stipe,

president of Little Dixie, who will lease them to the applicant. The

lease agreement provides for a $ 200 monthly rental for a period of 5

years, but no lease payments will be required during the first year of

operation. Little Dixie's estimated cost of operationfor the first year

is therefore $ 35,820 ( $ 38,200 less 1 year's rentat $ 200 per month ). Thus,

it will have to expend $ 43,360.06 to cover the cost of construction and

the cost of operation for the first year.

8. To finance construction and first year's operation, Little Dixie

relies on a $ 30,000 loan from the First National Bank, Stigler, Okla.,

and a $ 15,000 loan from McAlester Industrial Credit Corp., McAles

ter, Okla . The terms of the bank loan are set forth in a letter dated

May 20, 1968, and require that Mr. Francis Stipe and Mr. Gene Stipe

personally endorse or guarantee the loan . The first payment will fall

due 1 year from the date of the note, to be repaid in 60 equal install

ments with interest at 7 percent from date of note. The letter indicates

that Little Dixie has advised the bank that it is obtaining an additional

$ 15,000 in loan commitments and that it will receive about $ 10,000 in

credit from Gates Radio Co. on an installment sale. The $ 15,000 loan

from McAlester Industrial Credit Corp. is evidenced by a letter dated

February 27, 1968. The terms of the loan set forth in that letter pro

vide that Mr. Francis Stipe and Mr. Gene Stipe, along with their re

spective wives, will have to personally endorse or guarantee the note.

The first payment would fall due 1 year from thedate of the note to

be repaid in36 equal installments with interest at 7.5percent from the

date of the note. The letter also indicates that Little Dixie has advised

McAlester Industrial Credit Corp. that it is obtaining an additional

$30,000 in loan commitments and that it will receive about $ 10,000 in

credit from Gates Radio Co. on an installment sale.

9. Mr. Gene Stipe, and his wife, Mrs. Agnes Stipe along with Mr.

Francis Stipe and his wife, Mrs. Billy Jean Stipe have indicated that

they will provide their personal guarantee for loans to Little Dixie

in the total amount of $ 45,000 to be made by the First National Bank

15 F.C.C. 20
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and the McAlester Industrial Credit Corp. A profit -and -loss statement

and statement of conditions of the McAlesterIndustrial Credit Corp.

dated July31, 1968, indicates that the corporation has net liquid assets

in excess of the amount required to meet its loan commitment to Little

Dixie. Little Dixie, therefore, has available to it $ 45,000 to meet its

cost of construction and cost of operation for the first year.

10. In addition, profits from Little Dixie's operation of KNED and

KNED -FM willbe available for use in the Sallisaw operation. The

affidavit of Francis Stipe indicates that in 1966 Little Dixie earned

in excessof $ 10,000 and in 1967 Little Dixie earned $9,994.50, and the

balance sheet ofLittle Dixie Radio, Inc. , dated July 31 , 1968 , indicates

that the corporation has retained earnings in excess of $ 82,000.

Ultimate Findings and Conclusions

1. Little Dixie's estimated cost of construction is $ 13,352.30. Under

the terms of the installment sale agreement with the Gates Radio Co.,

Little Dixie will have to pay $ 6,840.06 during the first year to construct

the proposed station ( downpayment to Gates in the amount of $3,150

plus 1 year's payments toGates under the credit agreement in the

amount of $3,690.06 ) . The cost of engineering proof of performance

in the amount of $700 increasesthe total cost of construction to be paid

during the first year to $ 7,540.06.

2. Little Dixie estimates that it will cost $38,220 to operate its station

for the first year. However, this figure includes payments under the

lease agreement with Francis Stipe. Under the terms of that agree

ment no payments willbe required during the first year of the station's

operation. The cost of operation should therefore be reduced by 1

year's rent, e.g. , $ 2,400. Little Dixie will therefore require $ 35,820 to

operate theproposed station for 1 year .

3. The amountrequired to construct the proposed station and operate

it for 1 year willbe $43,360.06. To finance the construction and opera

tion, Little Dixie proposesto borrow $ 30,000 fromthe First National

Bank, Stigler, Okla ., and $ 15,000 from the McAlester Industrial

Credit Corp. These loans are properly evidenced by letters of intent

from the lending institutions. The applicant has also established that

Mr. Francis Stipe and Mr. Gene Stipe and their respective wives will

personally endorse or guarantee the notes, and that the McAlester

Îndustrial Credit Corp. has adequate assets to meet its loan

commitment.

4. The applicant therefore has $ 45,000 in loans to cover the esti

mated $ 43,360.06 cost of construction and operation of the proposed

station for 1 year. The $ 1,639.94 cushion provided for in this financial

plan is further supplemented by the applicant's willingness to use

profits from its existing radio station to further cover the cost of con

struction and operation of the proposed Sallisaw station .

5. Based on the foregoing findings, and the entire record in this

proceeding, it is concluded that Little Dixie Radio, Inc. , has estab
lished that it is financially qualified to construct and operate its pro

posed station in Sallisaw, Okla . It is further concluded that the public

15 F.C.C. 2d
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interest, convenience and necessity will be served by a grant of its

application.

Accordingly, It is ordered , That, unless an appeal to the Commis

sion from thisinitial decision istaken byany of the parties or the Com
mission reviews the initial decision on its own motion in accordance

with the provisions of section 1.276 of the rules, the application of

Little Dixie Radio, Inc. , for a construction permit for a new standard
broadcast station to operate on 1510 kHz with 1 kw (500 w CH) , day

time only, atSallisaw, Okla ., Be, and the same is, hereby granted, sub
ject to the followingconditions:

1. Any presunrise operation must conform with sections 73.87 and 73.99 of the

rules, as amended June 28, 1967 ( 32 F.R. 10437 ) , supplementary proceedings ( if

any) involving docket No. 14419, and/or the final resolution of matters at issue

in docket No. 17562.

2. Before program tests are authorized, permittee shall submit sufficient field

intensity measurement data to establish that the inverse distance field intensity

at 1 mile toward station WLAC, Nashville, Tenn . , is essentially 127 mv / m /500 w

as proposed.

15 F.C.C. 20
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FCC 68R -534

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of
NORTH AMERICAN BROADCASTING Co., INC. , Docket No. 18310

BOYNTON BEACH , FLA . File No. BP - 17843

RADIO BOYNTON BEACH , INC. , BOYNTON Docket No. 18311

BEACH , FLA . File No. BP - 17999

BOYNTON BEACH COMMUNITY SERVICES, INC ., Docket No. 18312

BOYNTON BEACH , FLA . File No. BP - 18000

J. STEWART BRINSFIELD, SR. , J. STEWART Docket No. 18313

BRINSFIELD, JR. , J. LUTHER CARROLL, AND File No. BP - 17991

Max R. CARROLL , D.B.A. Radio VOICE OF

NAPLES, NAPLES, FLA.

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Adopted December 23, 1968 )

BY THE REVIEW BOARD : BOARD MEMBER BERKEMEYER CONCURRING .

BOARD MEMBERS SLONE AND KESSLER ABSENT.

1. This proceeding involves the mutuallyexclusive applicationsof

North American Broadcasting Co., Inc. (North American ), Radio

Boynton Beach , Inc. (Radio Boynton ) ,and Boynton Beach Com

munity Services, Inc. ( Community ), each requesting an authoriza

tion to construct a newstandard broadcast station utilizing the deleted

facilities ( 1510 kHz, 1 kw, day) of former station WzZz at Boynton

Beach, Fla .; and the mutually exclusive application of J. Stewart

Brinsfield, Sr. , J. Stewart Brinsfield , Jr. , J. Luther Carroll, and Max

R. Carroll, doing business as Radio Voice of Naples (Naples ), seeking

a construction permit fora new standard broadcast station at Nap

Fla. By memorandum opinion and order, FCC 68–904, released Sep

tember 11, 1968, these applications were designated for consolidated

hearing on various issues,including section 307(b ) and contingent

comparative issues. Presently before the Review Board is a petition to

enlarge issues, filed October 17, 1968, byBroward County Broadcast
ing Co. ( Broward ) , which seeks the addition of an issue to determine

whethereach of the Boynton Beach proposals would cause objection

able interference to the operation of station WIXX, Oakland Park ,

1 Station WZZZ had been silent since September 1965. On May 4, 1967 , the Commission

returned its renewal application ; reconsideration of this action was subsequently denied.

In accepting the Boynton Beach applications for the deleted facility. the Commission

Waivedrules 73.37 ( a) and 1.571 ( e ) .Public notice, FCC 67-1176 , released Oct. 27, 1967.

* Broward, licensee ofwiXX, Oakland Park,Fla ., and WIXX -FM . Fort Lauderdale,

Fla ., was made a party to this proceeding by the examiner. Memorandum opinion and

order, FCC 68M-1500, released Nov. 7, 1968.

15 F.C.C. 2a
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Fla. , and if so, the nature and extent thereof, the areas and populations

affected thereby and the availability of other broadcast service to such

areasand populations.3

2. Insupport of its request, Broward submits that since 1965,

when WZZZceased broadcasting, its station, WIXX ,has been operat

ing without objectionableinterference from any station operating on

1510 kHz; that the public has been able to receive station WIXX

without such interference ; and that station WIXX's license was re

newed in 1967 free from this interference. However, according to peti

tioner, it now appearsthat each of the Boynton Beach applicants would

subject WIXX to adjacent channel interference. While Broward rec

ognizes that the Commission specifically waived rule 73.37 ( a ) in ac

cepting the Boynton Beach applications ( see footnote 1, supra) , peti

tioner argues thatthe Commission did not purport to adjudicate peti
tioner's rights to interference - free operation or determine the public

interest questions relating to such service." Petitioner argues that such

questions must be resolved on the basis of the facts as they presently

exist in the market, i.e., thepublic interest determination should be
based on recent population figures rather than the 1950 census data

which existed at the time the Boynton Beach and Oakland Park fa

cilities were originally authorized .

3. The Review Board agrees with the position set forth in the op

position and the Broadcast Bureau's comments that Broward is not

entitled to protection from the interference caused by the Boynton

Beach proposals which it had formerly received from stationWZZZ.

As previously indicated, prior to designation of this proceeding for

hearing, the Commissionwaived the provisions of rule 73.37 “to permit

acceptance and expeditious consideration of (applications] to reestab

lish the deleted facilities of station WZZZ, Boynton Beach, Fla. ***"

Public notice, FCC 67-1176 . Thus, the Commission, well aware of the

instant overlap violation, was nonetheless disposed to waive the pro

visions of its rules for the reasons referred to above. The Board is of

the view that Broward has failed torealistically distinguish the facts

of the instant case from those in Pike-Mo Broadcasting Co., supra,

wherein the Commission granted without hearing an interim applica

tion which would cause substantially the same amount of interference

previously suffered by a complaining licensee. The Commission specifi

3 Also under Board consideration are : (a) Opposition, filed Oct. 31, 1968, by Radio

Boynton Beach , Inc.; (b ) opposition,filed Nov. 4, 1968, by Boynton Beach Services, Inc.;

( c ) comments, fled Nov. 18 , 1968, by the Broadcast Bureau ; and ( d ) reply, filed Dee. 6,
1968, by Broward,

* According to petitioner's consulting engineer, a grant of the Community proposal would

deprive station WIXX of primary service to 89 percent of the area it presently serves : a

loss of 25 percenteouldbe expected under the Radio Boynton proposal; and a loss of 27

percent under the North American proposal. Boynton Beach Community Services Inc., in

its opposition, notes that, since adjacent channel interference is involved, the service of

the proposalcausing the interference would be substituted for that of station WIXX

$ Petitioner cites and attempts to distinguish Pike-Mo Broadcasting Co., FCC 65-1157,

6 R.R.20581 ,released Dec. 27, 1967 ,affirmed sub nom . Beilot Broadcasters ,Inc., et al.,

365F. 2d 962, ( D.C. 1966 ) , wherein the Commission stated that the license of an existing

station would not be illegally or improperly modified wherethe interference received from

a new proposal would not exceed the amount already received from an existing station.
Broward argues that the continuity of service and continuity of interference which existed

in that case are absent in the instant proceeding sinceWIXXhas received no interference
from a station operatingon 1510 kHz since 1965.

* It is also interesting to note thatinthe designation order of this proceeding the
Commissionevidencedits concern with the overlap created bythe Radio Voice of Naples

proposal:yet, as pointed out by the Bureau ,a discussion of theoverlapproblem described

byBrowardis conspicuous by its absence from the order.

15 F.C.C. 2d
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66* * *

cally distinguished these circumstances from a situation where a

grant of aninterim authorization would ,for the first time, create inter

ference to existing stations.” ( Emphasis added .] As noted by the

Boynton Beach applicants and the Broadcast Bureau,WIXX has pre

viously received interference from WZZZ similar to that which would

result from a grantofany of the Boynton Beach applications.? Equally

unpersuasive is Broward's contention that, inasmuch as station

WZZZ has been silent since 1965, the reestablishment of a Boynton

Beach facility would , to varying degrees, disrupt the interference -free

service presently provided to significant portions of station WIXX's

service area. Continuous operation of the deleted service is not, in our

view , a prerequisite to allowing a new station toreestablish such serv

ice. In Audubon Broadcasting Corp., FCC 66-843, 31 F.R. 2811 , re

leased September 27, 1968 , the Commission, in part, denieda request
for special temporary authority to continue the operation of a station

whose license was canceled more than 3 months prior to the desig

nation of applications to restore the deleted service. The Review

Board in that proceeding, subsequently held that an intervenor whose

station had previously received interference from the defunct station

was not entitled to a hearing on the question of interference (FCC

67R -16 , 6 FCC 2d 725 ) . For these reasons, the addition of the re

quested issue is unwarranted.

4. Accordingly, It is ordered, That the petition to enlarge issues

filed October 17, 1968, by Broward County Broadcasting Co., 18 denied .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

7 Station WZZZ, Boynton Beach, Fla. , commenced operations in 1962, more than 1 year
before WIXX began operating. Station WZZZ's authorization to operate was terminated
on May 4 , 1967, whenthe Commissionreturnedthe licensee's renewal application. Subse

quent to station WIXX's license renewal in January 1967 , WZZZ's petition for recon

sideration wasdenied onAug. 18 , 1967.

* However, as previously noted , Broward contends that the Boynton Beach proposals

would cause varying amounts of interference to station WIXX ( see footnote 4 , supra ) ;

and to the extent such alleged differencesexist, they may be explored under thedesignated
contingent standard comparative issue. Similar comparative inquires relating to broad

cast efficiency have been authorized by the Board. Salter Broadcasting Co. (WBEL) , 8

FCC 2d 1036, 10 R.R.2d 606 ( 1967 ) ; FCC 67R -303, 8 FCC 20 1042.

• Also see 'Lorain Community Broadcasting Co., 5 FCC2d133, 8 R.R. 2d 985 ( 1966 ),

where the Commission stated that “** . a license, whose operation previously received

interference from a novo defunct station, is not entitled to a hearing as a matter of

.. where a new applicant seeks authority to restore the preexisting broadcast

service . " ( Emphasis supplied.]

15 F.C.C. 2
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FCC 68R-532

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

ORANGE COUNTY BROADCASTING, INC. , MONTE Dockets Nos. 18295,

E. LIVINGSTON , EDWARD D. TISCH, FRANK L. 18296, 18297, 18298,

BRET, THOMAS WALKER , AND RICHARD S. 18299 , 18300

STEVENS, D.B.A. ORANGE COUNTY BROADCAST- File No. BPCT -4018

ING Co., ANAHEIM , CALIF .,ETAL.

For Construction Permit for New Tele

vision Broadcast Station

MEMORANDUM OPINION AND ORDER

( Adopted December 23, 1968 )

BY THE REVIEW BOARD : BOARD MEMBERS SLONE AND KESSLER ABSENT.

1. This proceeding involves six applicants for a construction permit

for a new television broadcast station to operate on channel 56, at

Anaheim , Calif. By order, FCC 68-856, released August 30, 1968 , the

applications were designated for hearing. Presently before the Review

Board is a petition to enlarge issues, filed September 20, 1968 , by

Golden Orange Broadcasting Co., Inc. (Golden Orange), requesting

the enlargement of issues to include : ( 1 ) A comparative efforts issue;

( 2 ) suburban issues against all of the other applicants ; and ( 3 ) a com

parative programing issue.

COMPARATIVE EFFORTS

2. Golden Orange alleges that its efforts vary significantly, both

qualitatively and quantitively, from the efforts made by the other ap

plicants in this proceeding. Specifically , petitioner alleges that it is

the only applicant whose efforts reflect a personal and continuing in

volvement of numerous principals in the assessment of needs through

man -on -the -street surveys, mail and phone questionnaires, personal

contacts , and invitational community ſeader luncheons. These efforts,

Golden Orange avers, manifest more varied methods of ascertaining

needs and interests, more meaningful contacts, more personal involve

ment of its principals, and contacts representing a broader diversity

of community leaders and interests . For purposes of comparison.

1 Other related pleadings before the Board are : (a) Broadcast Bureau's comments,

filed Oct. 31, 1968 ; ( b ) opposition, filed Oct. 31, 1968, by Orange Empire Broadcasting Co.

(Orange Empire) ; ( o ) comments, filedNov. 7. 1968,bytheVoice of the Orange Empire.
Inc., Ltd. ( Voice of Orange ) ; (d ) opposition, filed Nov. 7, 1968 by Dana Communications

Corp. ( Dana Communications) ; ( e) Broadcast Bureau's supplementary comments, filed

Nov. 7 , 1968 ; ( f) reply (properly an opposition ), filed Nov. 7 , 1968 , by Orange County

Communications : ( 9 ) response (reply ) to Broadcast Bureau's comments and supplement

filed Nov. 12, 1968 , by Orange County Broadcasting Co. (Orange County Broadcasting) :

and ( h ) reply , filed Dec. 4 , 1968, by Golden Orange.

15 F.C.C. 2d
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Golden Orange describes the efforts of the other applicants which

range from a single mail questionnaire survey by Orange County Com

munications to the three-pronged approach of mail,personal and tele

phone surveys utilized by Dana Communications.The use of yes- no

responses to questionnaires is criticized by Golden Orange as not being

evocative of meaningful responses. Moreover, Golden Orange alleges,

the differences in efforts are reflected in the various program proposals.

3. The opposing applicants ? allege that Golden Orange has not

shown that asignificant disparity in effortsexists betweenthe appli

cants ; that Golden Orange has not shown that its novel efforts, i.e. ,

shopping center interviews and community leader luncheons, are su

perior to the more conventional efforts made by the other applicants ;

and that Golden Orange has not shown a lack of diligence on the part

of the other applicants.
4. The Review Board finds that a substantial question as to compar

ative efforts has been raised . In Chapman Radio & Television Co. , 7

FCC 2d 213, 9 R.R. 2d 635 ( 1967 ), the Commission held that a com

parative ascertainment of needs issue is warranted where a significant

disparity in efforts to ascertain community needs and interests exists

between applicants. In the instantcase the apparent deficiencies in

Orange County Communications' efforts, when compared to the efforts

of the other applicants, are twofold : ( 1) Orange County Communi

cations' dependence upon a single methodapproach; and ( 2 ) its sub

stantially fewer contacts. The methods utilized by the other applicants,

on the other hand, are more numerous and are designed to elicit infor

mation from both random population and community leaders . In

contrast, Orange County Communications relied upon a mail ques

tionnaire which apparently was sent solely to community leaders . The

Commission, however, has indicated that it contemplates more than

contacts with community leaders in applicants' efforts to ascertain

community needs and interests . Thus, the failure to contact random

population may constitute a significant disparity. Orange County
Communications also appears to have contacted fewer persons than

the other applicants. Orange County Communications contacted 109

persons, whereas the contacts made by the otherapplicants range from

340 to 1,100 persons. This comparative lack of contacts could reflect

that Orange County Communications also solicited less diverse

responses. The requested issue will therefore be added .

• Voice of Orange urges the addition of the comparative efforts issue and alleges that its

efforts outweigh those of the other applieants.

* The following is a summary of the efforts of the other applicants : Golden Orange

utilized phone questionnaires to both random respondents and community leaders, man-on

the-street interviews, mail questionnaires to community leaders, and invitational com

munity leader luncheons ; Orange County Broadcasting, Inc.,utilizedtelephoneinterviews

with population selected at random and personal interviews with community leaders, a

mail surrey to random population , and knowledge gained through residence in the com

munity ; Dana Communications utilized phone interviews and mail questionnaires to

random population, personal interviews with community leaders , and the assistance of

market research personnel ;Orange Empireutilized aphonesurvey to random population, a

community leader survey, and the assistance of market research personnel ; and Voice of

Orange utilized personal interviews with community leaders and a mail survey of

selected populations.

*In its " Policy Statement on Comparative Broadcast Hearings," 1 FCC 20 393, 5 R.R.

2d 1901 ( 1965), the Commission stated the applicanthasthe responsibility for :
reasonable knowledge of the community and area , based on surveys or background . *

Contacts with local civic and other groups and individuals are also an important means

of formulating proposals. * * * Fallure to make them will be considered a serious
deficiency. ***

6 Cf. Lee Broadcasting Corp. , 8 FCC 2d 624 , 10 R.R. 2d 486 ( 1967 ) .

15 F.C.C. 2d
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SUBURBAN ISSUE

5. Golden Orange alleges that each of the other applicants in this

proceeding failed to satisfy the requirements of Minshall Broadcast

ing Co., Inc., 11 FCC 2d 796, 12 R.R. 2d 502 (1968) . Specifically, pe

titioner alleges the following: ( 1 ) Orange County Communications

application does not contain any evaluation of program suggestions,

nor is there any correlation between its mail survey and the proposed

programing; ( 2 ) Dana Communications application reflects an

absence ofsuggestions received and personal evaluation by the appli
cant ; ( 3 ) Voice of Orange's reliance upon yes no response survey is

an inadequate basis upon which to meaningfully relate suggestions

received to any program proposal; ( 4 ) Orange County Broadcasting's

failure to reflect suggestions received in its application renders its pro

gram proposal basically unrelated to its surveys; and ( 5 ) Orange

Empire Broadcasting's application reflects an inadequate underlying

telephone survey since the questionnaire merely consisted of a

preference for categories ofprogram titles.

6. In opposition, the applicants severally allege that Golden Orange

has set forth no information regarding survey efforts unknown to

the Commission at the time of designation and in the absence of such

additional information no issue may be added ; that the instant case,

where applicants have provided the Commission with extensive docu

mentation of surveys and analyses, is distinguishable from Minshall,

supra , whereonly fragmentary information was supplied to the Com

mission ; that the thrust of Golden Orange's argument, i.e. , that its

survey efforts represent the ultimate and that to the extentany appli

cant's survey varied from Golden Orange's, it is to that degree

deficient , has been previously rejected by the Commission ; and that

Golden Orange has not shown any needs and interests significantly
differentfrom those shown by the other applicants.

7. In Minshall Broadcasting Company, Inc.,supra , the Commission

instructed applicants to provide full information on : ( 1 ) The steps

they have taken to inform themselves of the real needs and in

terests of the area ; ( 2 ) the suggestions they have received ; ( 3 ) their

evaluation of those suggestions; and ( 4 ) the programing proposed

to meet the communityneeds as they have been evaluated. The Review

Board finds that substantial questions exist as to whether or not three

of the applicants have compliedwiththis requirement. Orange County

Communications has not provided the Commission with an adequate

evaluation of the suggestionsreceived. With the exception of two

statements to the effect that Orange County residents are aware of

a lack of television coverage in their own community, andthat many

civic groups are anxious to participate in programing reflecting the

community's interests, the application provides no evaluation of sug.

gestions received. Orange County Communication's allegation that

there is an implicit causal relationship between suggestions received

and program proposals is unsatisfactory under the inshall standard .

Dana Communications has failed to provide the Commission with an

enumeration of specific suggestions received from community leaders.

Moreover, its evaluation does not reflect the careful evaluation and

15 F.C.C. 2d
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analysis requiredof applicants for new stations. Rather, the applicant

supplied a list of needsand interests alleged to reflect the needs and

interests of the community without description of how it evaluated the

suggestions received . Orange County Broadcasting has failed to sup

ply the Commission with a list of suggestions received from commu

nity leaders. Moreover, the only identification of community leaders

was by title, not by name and title. The evaluation proffered by the

applicant was not clearly correlated to the results obtained . Rather ,

the applicant submitted a statement of conclusions. In view of these

deficiencies an issue will be added . The requested issue as to the two

remaining applicants is unwarranted. Golden Orange's allegation that

Voice of Orange is unable to meaningfully relate suggestions received

to any program proposal because of reliance on yes-no surveys is with

out merit . Not only did Voice of Orange elicit essay responses in addi

tion to yes - no answers, but the Review Board would in any event be

hesitant to add an issue on the basis of the form of the questionnaire

used . Golden Orange's allegation that Orange Empire's underlying

telephone survey is inadequate because based only on preferences for

categories is without merit. Orange Empire solicited essay responses in

addition to preferences and, as previously stated , the Review Board is

unwilling to evaluate a survey solely on the basis of the form of re

sponses elicited. The requested issue will be added with respect to

Orange County Communications, Dana Communications and Orange

County Broadcasters.

COMPARATIVE PROGRAMING

8. Golden Orange alleges that it has demonstrated a superior de

votion to public service and has shown significant differences between

its program proposals and those of the other applicants in this pro

ceeding. In support of this allegation, Golden Orange submits a

breakdown of percentages of time to be devoted to program areas

which it has concluded satisfy the real needs and interests of the com

munity.' Golden Orange attacks the program proposals of the other

applicants as being unrelated to the surveys. Evidence of this, Golden

Orange contends, is the failure of other applicants to show how spe

cific programs are directly responsive to survey results.

9. In opposition, the applicants allege that there is substantial simi

larity in program proposals among the applicants; that Golden

Orange's alleged differences in programing do not go beyond ordi

6 Cf. Sumiton Broadcasting Co., Inc., FCC68-576, 13 FCC 20 221 .
Sumiton Broadcasting Co., Inc., supra : Also see “ Public Notice Regarding Ascertain

ment of Community Needs by Broadcast Applicants." FCC 68-847 , issued Aug. 22, 1968.

* Cf. James B. Childress, FCC 66R - 99, 8 R.R. 2d 258 (1966 ).

* See the following table :

[In percent)
AU

other

pro

Public grams,

News affairs etc. Total

Golden Orange
13. 29 11. 97 19. 96 45. 22

Orange County Communications 9.6 7.4 8.75 20.8

Voice of Orange..
8.5 12. 7 25. 8

Orange County Broadcasting Co. 9. 05 5. 25 19. 24 33. 54

Orange Empire... 7.1 4. 28 24. 3 35. 68

Dana Communications. 10.3 6.7 9.1 26.1

4.6

15 F.C.C. 2a
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nary differences in judgment, nor do they show a superior devotion

to public service; and that Golden Orange's alleged differences in pro

gram proposals are the result of preparation of a proliferation of de

fail which the Commission has stated should not be considered under

the programing issue.10

10. The Review Board finds that Golden Orange has made a suffi

cient showing to add the requested comparative programing issue.

Golden Orange has submitted a table reflecting substantial differences

in percentages of time to be devoted to certain program areas. The

total percentageof time devoted to news, public affairs and all other

programs exclusive of entertainment andsports, is over twice the per

centage proposed by one of the other applicants. The variance between

Golden Orange and the applicant proposing the second highest per

centage of time to such programing is over 10 percent. Golden Orange

has indicated in its application ( incorporated in part by reference in

the petition to enlarge ) what its survey and suggestions received es

tablish with respect to community needs and interests. Moreover, it

bas clearly detailed how the program proposals relate to its ascertain,
ment of community needs and interests. Thus, the Review Board

finds that Golden Orange has complied with the standards set forth

in Chapman Radio & Television, supra. The requested issue will be

added .

11. Accordingly, It is ordered , That the petition to enlarge issues,

filed September 20 , 1968, by Golden Orange Broadcasting Co., Inc..

Is granted to the extent indicated below , and Is denied in all other

respects; and that issues in this proceeding Are enlarged by the addi

tion of the following issues :

( 1 ) To determine on a comparative basis the significant differences between

the applicants with respect to the efforts made by each applicant to ascertain

the needs and interests of the community and area each proposes to serve.

( 2 ) To determine on a comparative basis the significant differences between

the applicants with respect to their program proposals and the manner in

which they propose to meet the needs and interests of the community and area

each proposes to serve.

( 3 ) To determine the efforts made by Orange County Communications to

ascertain the programing needs and interests of the area to be served and the

mannerin which that applicant proposes to meet such needs and interests .

( 4 ) To determine the efforts made by Dana Communications Corporation

to ascertain the programing needs and interests of the area to be served and

the manner in which that applicant proposes to meet such needs and interests.

( 5 ) To determine the efforts made by Orange County Broadcasting Co. to

ascertain the programing needs and interests of the area to be served and
the manner in which that applicant proposes to meet such needs and interests.

12. It is further ordered , That the burden ofproceeding and proof

under issues 3 through 5 will be on the respective applicants against
whom those issues are specified .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

10 Citing Policy Statement on Comparative Broadcast Hearings, " supra .

15 F.C.C. 2d
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FCC 68-1233

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Complaint of

LESTER POSNER

Against Station WBAL - TV Concern

ing Political Broadcast Under Section

315

DECEMBER 23, 1968.

FREDRICK H. WALTON, Jr., Esq .,

Dempsey and Koplovitz,

Bowen Building,

Washington , D.C. 20005 .

DEAR Mr. WALTON : This refers to your letter dated December 13 ,

1968, concerning the request of Mr. Lester Posner for use of the broad

cast facilities of station WBAL - TV under section 315 of the Com

munications Act. You state that Mr.Posner claims to be a legally

qualified candidate for the office of Governor of Maryland subject

to election by the Maryland General Assembly upon the resignation

of Governor Spiro T. Agnew .

Attached toyour letter was an opinion of James J. Doyle, Jr. , Es

quire, local counsel to the station, to the effect that Mr. Posner has

not shown himself to be a legally qualified candidate . Also, on De

cember 16, 1968, you forwarded to the Commission a letter to Mr.

Doyle from Robert F. Sweeney, Esquire, Deputy Attorney General

of Maryland, which stated that “ the impending legislative action

(by the General Assembly) is not an election ” as defined by the Mary

land statutes and that " the present contest for the office of Governor

is not a process by whichthevoters of this state shall elect a governor.”

On November25, 1968, the Commission had received a letter from

Mr. Posner enclosing a copy of his letter to station WBAL-TV, with

enclosures, requesting equal time under section 315. We also received
a letter from Mr. Posner dated December 19, 1968 , setting forth

reasons why he believes he should be entitled to use of your broadcast
facilities.

. We have carefully reviewed all of the material submitted , and we

do not believe that the position of station WBAL - TV that Mr. Posner

is not entitled to time under section 315 is unreasonable in light of the

circumstances of the case .

Commissioners Bartley, Wadsworth and H. Rex Lee absent.

By DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2a
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FCC 68R - 541

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

WILLIAM D. STONED. STONE (WRDS) , SOUTH Docket No. 18366

CHARLESTON , W.VA .
File No. BP - 17145

CLAUDE R. HILL, Jr., FAYETTEVILLE , W. VA . Docket No. 18367

For Construction Permits File No. BP - 17560

MEMORANDUM OPINION AND ORDER

(Adopted December 27, 1968 )

BY THE REVIEW BOARD : BOARD MEMBERS SLONE AND KESSLER ABSENT.

1. The Review Board has under consideration a petition todelete

issue, filed November 13, 1968, by William D. Stone (WRDS ), an

applicant in the above-captioned proceeding. The proceeding involving

WRDS' application for authority to change the frequency and power

of its existing standard broadcast station , and the mutually exclusive

application of Claude R. Hill, Jr. , for authority to construct a new

standard broadcast station . The applications weredesignated for hear

ing by Commission order ( FCC 68-1076, released November 6, 1968 ) ,

which specified, inter alia, Suburban issues against both applicants.

In the petitionnow under consideration WRDS requests the Board

to delete the Suburban issue specified against it.

2. In support of its request,WRDSnotes that it filed an amendment

to section IV - A of its application form on October 29, 1968, 1 day

prior to the adoption of the designation order, and suggests that the

Commission therefore probablydid not consider the amendment

when it specified the Suburban issue. Accordingto WRDS, the amend

ment contains a list of 17 community leaders who were contacted and

the program suggestions made by such leaders, as well as the appli

cant's evaluationof these suggestions,and a list of programs proposed

to serve suchneeds. WRDS concludes that the information supplied

by the amendment more than satisfies the suburban requirements as

enunciated in the " Public Notice on Broadcast Applicants' Ascertain

ment of Community Needs,” 33 F.R. 12113 ( published Aug. 27, 1968 ),

and warrants deletion of the issue as to it.

3. The Bureau, in opposition to the petition, concedes that the

amendment was probably not before the Commission when the matter

was set for hearing, but urges that the amendmentdoes not satisfy the

standards set by the Commission . According to the Bureau, the amend

1 Also before the Board are : Opposition, filed Nov. 26, 1968, by the Broadcast Bureau :

and reply,filed Dec. 5 , 1968, by WRDS.

15 F.C.C. 2d
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ment contains the results of the survey but consists of no more than

a capsule description of program suggestions received ,and a list of

program titles. The amendment, insists the Bureau, is devoid of any

meaningful program proposalsand does not relate the program plans

to the community needsasevaluated by the applicant. ( CitingSun
dial Broadcasting Co., FCC 68-1082.) În reply, WRDS contends that

it would be difficult to imagine an interest group that was not con

tacted by the applicant, that the application form requires no more

than the capsulation of program suggestions, and that the listing of

program title is sufficient since the title itself indicates themanner in

which the program responds to the needs as evaluated. Citing a num

berof instances in which the Commission has granted an application

without hearing and which, according to WRDS, contained informa
tion comparable to that set forth in its amendment, WRDS contends

that the Bureau's reliance on Sundial, supra, is entirely misplaced.In

that case, according to WRDS , bothapplicants failed to specify the

programsuggestions received , one failed to contact a broad cross sec

tion of the community, and both failed to evaluate the suggestions.

4. In our view, deletion of the issue is not warranted. The survey

described in petitioner's October 29, 1968, amendment appears to cover

a reasonably broad cross section of the interest groups in the com

munity ; and we do not regard the use of a capsulation of the recom

mendations received as sufficient , of itself, to warrant retention of the

inquiry. However, absent from the amendment is any meaningful,

complete evaluation of the suggestions received and any showing of

serious efforts to develop programs to meet such needs as evaluated.

The "Public Notice " enjoins applicants to evaluate the relative im

portance of the suggestions received , which necessitates a judgment

of the priority of needs and the feasibility of the station satisfying

such priority.See VirginiaBroadcasters, Inc., FCC 68-1097, 14 R.R.

2d 738. By contrast, the WRDS evaluation consists of no more than a

general overview of the suggestions received and a noncritical sum

marization of program proposals , claimed to be derived from such

suggestions. We cannot find that this evaluation , in any sense , assesses

the relative importance of the suggestions received. In addition, since

there is no meaningful evaluation, we cannot find that the program

proposal is responsive to the suggestions as evaluated . We do not think

that the "Public Notice" necessarily calls for a detailed description

of program format, and it is possible that in some cases the mere list

ing of program titles would suffice. However, some indication of the

substance of the program and the manner inwhich it will respond to

the community needs is clearly called for by the " Public Notice ."

WRDS' list of programtitles entirely fails to meet that requirement.

For these reasons, the deletion of the issue is not warranted .

2 Attached to the original application are letters from a number of the community leaders
containing more detailed suggestions.

* Interestingly, none of the suggestions are explicitly rejected . A number of the recom
mendations would appear to entail extensive use of special equipment and perhaps addi

tional personnel, yet WRDS neither questions the feasibility of any suggestions nor seeks

to show that these elaborate prerequisites could be met.

15 F.C.C. 20
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5. Accordingly, It is ordered ,That the petition to delete issue, filed

November 13, 1968, by William D. Stone, Is denied .

FEDERAL COMMUNICATIONSCOMMISSION,
BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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:) ?

FCC 68-1228

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of
WHUT BROADCASTING Co., Inc., ASSIGNOR , TO

EASTERN BROADCASTING CORP ., ASSIGNEE File No. BAL_-6411

For Assignment of License of Station

WHUT, Anderson ,Indiana

WHUT BROADCASTING CO. , INC . !

Anderson, Ind . 46015 , December 18, 1968.

EASTERN BROADCASTING CORP.

4115 Chesapeake St. NW.,

Washington, D.C. 20016 .

GENTLEMEN : This refers to your application for voluntary assign

ment of the license of station WHUT,Anderson, Ind ., from WHUT

Broadcasting Co., Inc. , to Eastern Broadcasting Corp. ( BAL-6411 ) .

As you know , Eastern Broadcasting Corp. was granted a short

term license renewal for WCVS (Springfield, Ill.) because of mis
leading programing (the "Lucky Bucks contest) broadcast by that

station. As you further know , a $ 10,000 forfeiture has been imposed

on Eastern Broadcasting Corp.as a result of misleading practices in
connection with broadcast of the " Christmas Daddy" contest over

station WALT, Tampa,Fla. , formerly licensed to assignee.

In view of the foregoing, the Commission is unable to make the

finding that the public interest would be served by a grant of
BAL -6411 without hearing.

It is also noted that Eastern Broadcasting Corp. has bought and

sold broadcast stations over the past 10 years as evidenced bythe fol
lowing transactions :

Standard broadcast station , WCHV, Charlottesville, Va. , was acquired by

assignment of license on December 3, 1958. WCCV FM was acquired by construc

tionpermit on June 24, 1959. Both stations were sold pursuant to an application

for assignment granted March 12, 1968.

Standard broadcast station WILA, Danville, Va. , was acquired by an assign

ment oflicense onMay27, 1959. Thereafter the station was sold and the license
assigned on July 20, 1960.

Standard broadcast station WHAP, Hopewell, Va. , was acquired by an assign

ment of license on April 13, 1960. This station is still owned by Eastern Broad

casting Corp.

Standard broadcast station WALT, Tampa , Fla. , was acquir by assignment

of license on June 13, 1962. Thereafter the station was sold and the license as

signed on February 11 , 1966 .

Standard broadcast station WCVS, Springfield , Ill . , was acquired by assign

ment oflicense on March 9, 1966. This station is still owned by Eastern Broad
casting Corp.

In addition to the proposed acquisitionof station WHUT at Ander

son , Ind ., the Commission takes note of the fact that Eastern also has

15 F.C.C. 2d
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pending a proposal toacquire the licenses of stations WBOWAM and

FM atTerre Haute, Ind.

The foregoingpattern of acquisitions and sales of broadcast stations

when coupled with the pending proposals to acquire licenses for sta

tions in Anderson and Terre Haute, Ind., require specification of an

issue to determine whether Eastern Broadcasting Corp. is engaged

in trafficking in broadcast licenses.

It is requested that you notify the Commission within 20 days from

the date of this letter if you desire to prosecute this application

through the hearing process.

Commissioner Cox absent.

By DIRECTION OF THE COMMISSION ,

Ben F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69-24

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

ASHTABULA CABLE TV, INC., COMPLAINANT Docket No. 17482

ASHTABULA TELEPHONE Co., DEFENDANT

V.

ORDER To Show CAUSE

(Adopted January 9, 1969 )

BY THE COMMISSION : COMMISSIONER JOHNSON CONCURRING IN THE

RESULT.

1. On May 24 , 1967, Ashtabula Cable TV, Inc., filed a complaint

pursuant to section 208 of the Communications Actagainst the Ashta

bula Telephone Co., Ashtabula, Ohio. The complainant, operator of

a CATV system at Ashtabula , alleged , in part, that the Ashtabula

Telephone Co. had undertaken the construction of lines and associ

ated facilities to provide for the transmission and distribution of

CATV signals to Lake Erie Cable Corp., a competing CATV operator,

without first having obtained the certificate required by section 214

of the act.

2. At the time the complaint was filed, the question of whether

section 214 was applicable to facilities usedto provide CATV channel

service was under consideration by the Commission in docket No. 17333.

By a petition filed January 26, 1968, the Common Carrier Bureau

requested that action in the complaintproceeding be deferred pending

the conclusion of the proceedingin docket No. 17333.

3. In a letter dated February 9, 1968, counsel for complainant

advised the Commission that it was withdrawing its complaint against

the telephone company. The Bureau , in a supplemental pleading filed

February 15, 1968, stated that, despite the request for withdrawal,

further action in the complaint proceeding, including action on the

withdrawal request, should be deferred. The Commission agreed with

the Bureau and stated that, should it be determined that section 214

of the act were applicable to the construction which was the subject

of the complaint, a violation of section 214 had occurred which might

require further Commission action. Accordingly, we granted the Bu

reau's petition . We also placed the telephonecompany on notice that

the Commission had this legal question under consideration and, should

it be determined that the certificate requirements of section 214 were

applicable, any construction or extension of lines might be the subject

15 F.C.C. 20106-521-691
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1

of appropriate remedial action, including the issuance of a cease and

desist order tailored to the facts of the case.

4. On June 26, 1968 , the Commission released its decision in docket

No. 17333,2 holding that pursuant to section 214 of the act, common

carriers must obtain certificates of public convenience and necessity

before constructing or operating channel facilities for CATV operators

and issued cease and desist orders directed against the carriers who

were respondents in that case , subject to certain conditions that were

set forth in the decision.

5. By letter dated August 22, 1968 , the Commission informed Ash

tabula Telephone of the said decision and that it had constructed

and was providing channel service to CATV operators in violation of

section 214 of the act. Ashtabula Telephone was requested to take

prompt action to comply with the act in accordance with the appli

cable findings and conclusions reached by the Commission in its

decision . It was also requested to advise the Commission as to its

intentions.

6. By letter dated September 6, 1968, counsel for Ashtabula Tele

phone informed the Commission that, on Feburary 5 , 1968 , Ashtabula

Telephone had purchased an existing underground cable system from
Ashtabula Cable and commenced channel service to Ashtabula Cable

later that month . Immediately after such acquisition, Ashtabula Tele

phonecommenced construction to extend the system to serve the entire

city of Ashtabula. This construction continued to September 5, 1968,
when , upon advice of counsel, it was halted.3

7. Ashtabula Telephone contends that it should not be required, at

this time, to file an application pursuant to section214 of the act ; that

any such requirement should be deferred until the court of appeals

issues its final decision on the appeal of the telephone companies re

specting the Commission's decision in docket 17333; that the Commis

sion's decision to stay partially the effectiveness of its decision • as to

those systems completed and operating as of June 26 , 1968, suggested

to it that the Commission's decision was not ofgeneral applicability

but was directed to the 34 respondents involvedinthat proceeding;

that the June 26th date should not be dispositive of Ashtabula Tele

phone's case as it was not a party to that proceeding; and that no

notice directing it to stop construction was ever addressed to it.

8. The Commission believes that an order to show cause should be

directed against AshtabulaTelephone. Even though it was not a party

to the docket 17333 proceeding,and, thus, was not bound by thecease

and desist orders entered therein , Ashtabula Telephone was bound by

the resolution of the issue in that proceeding ( i.e., that a certificate of

public convenience and necessity pursuant to section 214 ( a ) of the

1 Ashtabula Cable TV, Inc. v. Ashtabula Telephone Co. (FCC 68-181 ) released Feb. 28.

1968.

2 General Telephone Co. of California et al ., 13 FCC 20 448.

3 The Commission notes the changed circumstances of this case . Ashtabula Cable, in its

complaint, sought injunctiverelief against Ashtabula Telephone to preventits construction
of CATV channel facilities for a competing CATV operator, alleging that the construction

was undertaken without sec. 214 certification and hence, illegal. It now appears that

Ashtabula Cable is receiving CATV service without certification having been granted the

telephonecompany, but is not now heard to complain.

General Telephone Co. of California et al., 14FCC 2d 170.

15 F.C.C. 20
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Act mustbe obtained by a telephone company before undertaking the

construction of distribution facilities to provide channel service to a

CATV system ). Counsel for Ashtabula Telephone has failed to con

sider the Commission's language in its memorandum opinion and

order deferring action on thecomplaint here before us. As previously

noted,the Commission put Ashtabula Telephone Co. on express notice
that, should it be determined that the construction of CATV channel

facilities were subject to section 214, any construction or extension

of lines might be the subject of appropriate remedial action , including

the issuance of a cease and desist order tailored to the facts of the

case . Under these circumstances, the telephone company cannot be

heard to complain that it had no notice that a cease and desist order

might be issued. We also reject Ashtabula Telephone's contention

that it should not be required to file a section 214 application for facili

ties not operational on June 26, 1968. The possibility that this may be
unnecessary should the court reverse the Commission's decision does

not prevent the Commission from fulfilling its obligation to prevent

what it has found to be a violation of theAct.

9. In our decision in docket17333, we stated that there were a number

of pertinent factors to be taken into account in fashioning cease and

desist orders, such as whether the carrier had been classified as a con

necting carrier pursuant to section 2 ( b ) ( 2 ) of the act . We held , as

particularly significant, the date when the carrier was first placed on

notice that a questionexisted as to the applicability of section 214 to

construction for CATV channel service . Other circumstances included

the filing of a formal complaint by a CATV operator, or prospective

operator, challenging the lawfulness of such construction ina particu

lar community. In the case presently before us, Ashtabula Telephone

was on actual notice as early as May 1967 that such a question existed

and, consequently, any construction to provide channel service to

CATV systems was undertaken with knowledge of its possible unlaw

fulness. Ashtabula Telephone also assumed the risk that such con

struction might be the subject of remedial action by the Commission.

10. In view ofthe foregoing, we consider May 29, 1967 , as the appro

priate date in connection with any cease and desist order to be issued

herein. However, by our partial stay order ( 14 FCC 2d 170 ) , we

stayed the effectiveness of our decision as to allCATV channel facili

ties constructed and in operation as of June 26, 1968. If we should

issue a cease and desist order herein, we will entertain a request for

a similar stay here.

11. We here are concerned with insuring compliance with section

214 ( a ) of the Communications Act, part 63 of our rules, and estab

lished interim procedures relating thereto5 and find that the public

interest requires that the situation in Ashtabula, Ohio, be resolved

expeditiously. Accordingly, the Commission finds thatdue and timely

execution of its functions imperatively and unavoidably requires that

the examiner certify the recordin this matter, upon its closing, imme

diately to the Commission for final decision . Expedition also requires

that the parties file their proposed findings of fact and conclusions of

law within 10 calendar days after the date the record is closed .

Public notice - C , FCC 68-816 , released Aug. 9 , 1968, 33 F.R. 11559.

15 F.C.C. 2d
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12. Accordingly, It is ordered, That pursuant to section 312 (b ) and

( c ) and 409 (a ) of the Communications Act of 1934, as amended, 47

Ù.S.C. 312 (b ) and (c ) , and 409 ( a ), Ashtabula Telephone Co. 18

directed to show cause why it should not be orderedto cease and desist

from the further construction of any facilities for the purpose of pro

viding channel service to CATV systems until an application for a
certificate of public convenience and necessity for such construction

has been filed as required by section 214 of the Communications Act,

part 63 of the Commission'srules,and established interim procedures,

and approval thereof is obtained from the Commission .

13. Itis further ordered , That Ashtabula Telephone Co. Is directed

to show cause why it should not be ordered to cease and desist from

the operation of any CATV channel distribution facilities which

were not completed and in operation on May 29, 1967.

14. Itis further ordered,ThatAshtabula Telephone Co., Ashtabula

Cable TV, Inc., Lake Erie Cable Corp., and the Chief, Common Carrier

Bureau, Are made parties to the proceeding.

15. It is further ordered, That AshtabulaTelephoneCo. is directed

to appear and give evidence withrespect to the matters described above

at a hearing to be held at Washington, D.C., at a time and place and

before an examiner to be specified in a subsequent order, unless the

hearing is waived, in which event a written statement may be submitted

within 30 days of the service of this order.

16. It isfurtherordered, Thatupon the closing of the record itshall

be certified immediately to the Commission for final decision , and that

the parties hereto shall file proposed findings of fact and conclusions

of law within 10 days after the date the record is closed .

17. It is further ordered ,That the Secretary of the Commission shall

send copies of this order by certified mail, return receipt requested,

to Ashtabula TelephoneCo.

18. It is further ordered, That to avail itself of the opportunity for

hearing herein provided , Ashtabula Telephone Co. shallfile its appear

ance in accordance with section 1.91 (c ) of the Commission's rules.

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69-21

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

LIABILITY OF CENTENNIAL RADIO CORP ., LI

CENSEE OF STATION KAPI, PUEBLO, COLO.
For Forfeiture

MEMORANDUM OPINION AND ORDER

(Adopted January 8, 1969)

BY THE COMMISSION :

1. The Commission has under consideration ( 1 ) its notice of ap

parent liability dated February 7, 1968 , addressed to Centennial

Radio Corp., licensee of station KAPI, Pueblo, Colo. , and ( 2 ) li

censee's response to the notice of apparent liability dated February 29,
1968 and filed March 7, 1968.

2. The notice of apparent liability in this proceeding was issued

because an improperly licensed operator was on duty and in actual

charge of KAPI's transmitting apparatus on February 7–17, 19–24,

and 27-28; March 1-10 , 13–18 , and 20–31 , and April 1-3 and 19-21,

1967, in violation of section 73.93 ( b) of the Commission's rules, and

for failure to make equipment performance measurements at yearly

intervals, in violation of section 73.47 of the rules. The Notice pro

vided that, pursuant to section 503 ( b ) of the Communications Act

of 1934, as amended, licensee had incurred an apparent liability for
forfeiture in the amount of $ 1,000.

3. In response to the notice of apparent liability the licensee ac

knowledges the violations as charged but requests that its apparent

liability for forfeiture be remitted or reduced . In support of its re

quest , licensee states that the violations resulted either through over

sight or lack of knowledge of the Commission's rules. Licensee also

states that it took immediate corrective action and that a forfeiture
of $ 1,000 would be excessive in relation to the station's volume of

business.

4. We have carefully considered licensee's response and the circum

stances surrounding the violations in this proceeding, including li

censee's financial condition, but we find no reason to remit or reduce

theamount of licensee's apparent forfeiture liability. The violations

in this proceeding were repeated and we have consistently held that

corrective action taken subsequent to citation does not excuse the

original violations. Executive Broadcasting Corp., 3 FCC 2d 699

( 1966 ). Furthermore, licensees are expected to be aware of and comply

with all the requirements of the Communications Act and the rules

15 F.C.C. 2a
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thereunder and the Commission has never considered " oversight " or

lack of knowledge of the rules as valid excuses for failure to do so .

See Mid -Tex Broadcasting Co., 8 FCC 2d 854 (1967 ) . In this con

nection it is noted that the licensee had already been fined once for

operator violations and, therefore, should have been awareof Com

mission requirements. See, Centennial Radio Corp., 3 FCC 2d 328

( 1966 ) .

5. In view of the foregoing, It is ordered, That Centennial Radio
Corp. forfeit to the United States the sum of $ 1,000 for repeated

failure to observe sections 73.93 ( a ) and 73.47 of the rules. Payment

of the forfeiture may be made by mailing to the Commission a check

or similar instrument drawn to the Treasurer of the United States.

Pursuant to section 504 (b ) of the Communications Act of 1934, as

amended, and section 1.621 of Commission rules, an application for

mitigation or remission of forfeiture may be filed within 30 days of

the date of receipt of this memorandum opinion and order.

6. It is further ordered , That the Secretary of the Commission

send a copy of this memorandum opinion and order by certified mail

return receipt requested to Centennial Radio Corp., licensee of station

KAPI, Pueblo, Colo.

By DIRECTION OF THE COMMISSION ,

BEN F. WAPLE , Secretary.

15 F.C.C. 20
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FCC 69-3

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

AMENDMENT OF PARTS 2, 81 AND 83— REDUC

TION OF CHANNEL SPACING TO 25 Kc/s,

ALLOTMENTOF CHANNELS, ESTABLISHMENT

OF REVISED TECHNICAL CRITERIA AND CATE

GORIES OF COMMUNICATION IN THE MARITIME

MOBILE SERVICE BAND 156-162 M / S FOR

VHF RADIOTELEPHONY.

Docket No. 17295

MEMORANDUM OPINION AND ORDER

(Adopted January 8, 1969)

BY THE COMMISSION : COMMISSIONER JOHNSON CONCURRING IN THE

RESULT ; COMMISSIONER H. Rex LEE NOT PARTICIPATING .

1. The Commission has under consideration its report and order

(FCC 68–740) released July 25, 1968, in the above-entitled proceeding

and a request for reconsideration filed in letter form by the American

Merchant Marine Institute, Inc. (AMMI) , and supported by the

Pacific American Steamship Association. AMMI requests the Com

mission to: ( a ) withdraw its report and order in docket 17295; ( 6)

consider the report and order as a further notice of proposed rule

making; and (c ) grant a period of 60 days in which additional views

may be submitted .

2. Briefly summarized, the principal allegations contained in re

quest are that : ( a) Thé notice instead of describing actual rules

for considerationby the public was in the form of general discussion
paragraphs and the public never saw the actual text of the rules until

the report and order was issued ; ( 6 ) subsequent to the termination

date for filing comments a World Administrative Radio Conference

(WARC) was held at which matters involved in this proceeding were

considered at the international level; ( c ) AMMI expected following

the termination of WARC that there would be a further notice with

respect to VHF and cites the fact that notices were issued (dockets

18218 and 18271 ) after and in implementation of WARC concerning

radiotelegraph service and transition to single sideband ; ( d) provision

is made for exemption from the requirement for a watch on 156.8 Mc/s

for public coast stations but not limited coast stations; ( e ) section

83.223 (b ) presently exempts vessels with MF and compulsorily

equipped radiotelegraph from a watch in the medium frequency band

and AMMI feels this same exemption should apply with respect to

156.8 Mc/s ; and (f) section 81.104 ( c ) ( 2 ) ( i ) requires the ability of

each coast station to transmit and receive on 156.80 Mc/s by March 1 ,

15 F.C.C. 2a
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1969, which is an unrealistic implementation date. A detailed treat

ment of these allegations in the order set forth in this paragraph

beginswith paragraph 4 below.

3. This rulemaking proceeding, under 5 USC 553, was initiated by

the Commission with the issuance of a notice of proposed rulemaking,

adopted March 15, 1967, which was published inthe Federal Register

on March 24, 1967 ( 32 F.R. 4501 ) . Comment and reply comment dates

were specified as April 24, 1967 and May 8, 1967, respectively. By

order released April 25, 1967, the comment and reply comment dates

were extended until May 8, 1967 and May 15, 1967, respectively. Ap

proximately 27 comments were received and analyzed by the Commis

sion prior to the adoptionof the report and order in this proceeding.

In addition the report and order gave detailed treatment to the com

ments. The authority for the rule changes adopted is contained in

sections 4 (i) and 303 (a ), ( b ) , ( c ) , (e ), ( f) , ( g) and ( r ) of the

Communications Act of 1934, as amended.

4. AMMI's allegation , that the notice instead " of describing actual

rules for consideration by the public the material was in the form

of general discussion paragraphs- more akin to the text found in a

notice of inquiry” and the public had never seen the actualtext of

the rules" until publication of the report and order , does not stateany

error. Neitherthe Commission's rules section 1.413 nor 5 USC 553 re

quires the publication of the text of the rules inthe notice. Briefly , the

requirements of the content of a notice are as follows:

( a ) A statement of the time, place, and nature of public rulemaking

proceedings ;

( 6 ) Reference to the legal authority under which the rule is proposed :

( c ) Either the terms or substance of the proposed rule or a description of

the subjects and issues involved .

All of these requirements have been met by the notice of proposed rule

making in docket 17295.1

5. AMMI is correct in its allegation that after the comment period

in this proceeding closed the WĂRC subsequently considered matters

that were also the subjectof this proceeding. This proceeding,however,

was initiated independent of and priorto theWARC. It was finalized

because it did not propose any changes inconsistent with those adopted

by WARC. The Commission's authority to effect the changes proposed

in docket 17295 was not dependent on the WARC. However, had any

changes been adopted by the WARC inconsistent with those proposed

in this proceeding further rulemaking would, in all likelihood have

been initiated. This paragraph is also dispositive of the allegation

summarized in paragraph 2( c ) above covering AMMI's expectation of

a further notice after WARC.

6. AMMI feels that an inequity exists in the rules because there is

an "escape clause" in the rules for public coast stations with respect

to maintaining a watch on 156.8 Mc/s during their hours of service

1 In its lengthy discussion the notice set forth detailed information with respect to the

proposals andthe reasons for the proposals.We note also that none of the 27 commentators

stated that the notice failed to providesufficient information on which suitable comments

couldbe prepared , and indeed, that many of the comments contained extensive, detalled

technical comments responsive to the notice.

and
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while no such clause is provided for limited coast stations. The Com
mission agreesthis omission was an oversight and the matter was cor

rected in the Errata released September 3, 1968.

7. AMMI seeks to have the exemption in section 83.233 (b ) ” which

relieves vessels compulsorily equipped with radiotelegraph and also

equipped with MF radiotelephone from standing a watch on 2182 kc / s

applyto the watch on 156.8 Mc/s. The exemption referred to by AMMI

is set forth in section 83.223 (b ) of the rules. The Commission feels

that the requirement for VHF equipped ships to maintaina watch on

156.8 Mc/s as set forth in section83.224 is in accord with the objective

of establishing 156.80 Mc/s as a national distress frequency . Justifica

tion for the requirement is set forth inparagraphs 13, 14 and 15 of the

report and order in docket 17295. AMMI has presented no reasons for

setting aside the requirement.

8. An implementation date of March 1, 1969 , has been set for coast

stations to haveboth a transmit and receive capability on 156.80 Mc/ s.
AMMI states that we are informed” that this is an unrealistic im

plementation date. " At least a year should be allowed for the authori

zation, purchase, manufacture and installation of such additional

equipment." The early establishment of a viable national distress sys

tem on 156.80 Mc/s clearly serves the public interest, and AMMI's

unsupported statements do not justify extending the March 1, 1969

date.

9. AMMI concludes its list of what it considers to be inequities

by saying the " above is not intended to be an all-inclusive listings of

amendments that may be found justified , but rather as illustrations

that inequities do, in fact, exist.” AMMI had full opportunity to set

forth all ofits objections to and proposals for changesin the rules. It

did set forth certain specific allegations and, as indicated above, they

do not justify reconsideration of our action nor the special relief which

AMMỈ has requested. The additional allegation that there may be

other unspecified inequities in the rules is purely conjectural and

clearly does not warrant grant of AMMI's request.

10. In view of the foregoing, the relief requested by AMMI 18

hereby denied.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69-31

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re requests of :

COMMUNITYFIRST CORP. , JACKSONVILLE, FLA.

NEW HORIZONS TELECASTING Co., JACKSON

File No. BPCT - 3681

File No. BPCT - 3731

VILLE, FLA.

FLORIDA GATEWAY TELEVISION Co., JACKSON- File No. BPCT-3732

VILLE , FLA.

For Conditional Grant Pursuant to Sec

tion 1.592 ( b ) of the Commission's

rules.

MEMORANDUM OPINION AND ORDER

( Adopted January 9, 1969 )

BY THE COMMISSION : COMMISSIONERS HYDE, CHAIRMAN ; JOHNSON

AND H. Rex LEE VOTING FOR THE INTERIM OPERATION BUT WOULD

HAVE FAVORED A CONDITION THAT WOULD ALLOCATE THE PROFITS IN

A REASONABLE MANNER TO LOCAL EDUCATIONAL BROADCASTERS. COM

MISSIONER Cox CONCURRING IN THE RESULT,

1. The Commission has before it for consideration ( a) the above

captioned requests for interim authority to operate on channel 12,

Jacksonville, Fla ., pursuant to the provisions of section 1.592 ( b ) of

the Commission's rules and ( 6 ) comments filed by all the parties con

cerning implementation of themandate of theUnited States Court of

Appeals for the District of Columbia Circuit in Community First

Corp. y. Federal Communications Commission (Nos. 21 , 253 and 21 ,

257 ) and Consolidated Nine, Inc. v. Federal Communications Commis

sion (Nos. 20, 961 and 21,274 ) .

2. The Commission on July 5, 1967, denied requests for interim

authority by Community First Corp., Florida Gateway Television

Co. and New Horizons Telecasting Co., Inc., and continued the oper

ating authority of Florida-Georgia Television Co. , Inc. to operate on

channel 12, Jacksonville.1

3. That decision was appealed to the United States Court of

Appeals for the District of Columbia Circuit in Community First v .

Federal Communications Commission No. 20, 961. The Court

remanded the case to the Commission with orders to vacate the interim

grant to Florida -Georgia. The Court also indicated that the Commis

sion could either deny any request for interim authority or grant such

an authorization in compliance with the provisions of the Commis

sion's rules ( section 1.592 ( b )) . The Commission subsequently filed a

motion with the Court for clarification or enlargement of the man

1 Florida -Georgia Television Co. , Inc. , et al . , 9 FCC 20 235.

15 F.C.C. 2d
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date, to ascertain whether it could entertain applications for interim

authority by non-parties to the comparative proceeding. The Court

in a per curiam decision denied the Commission's motion and further

ordered compliance with its mandate forth with .

4. The Commission, on September 18, 1968, addressed letters to

the parties applicant in the comparative television case for channel

12, Jacksonville, in which it afforded the parties an opportunity to

submit their views with respect to the establishment of an interim

service. In reply, FloridaGeorgia recommended the authorization of

a new interim operation subject to the following conditions : ( a ) that

the interim operation utilize the existing facilities and staff of WFGA

TV ; ( b ) that pending completion of a comparative hearing, the

interimoperation should be on anonprofit basiswith all of the operat

ing profits donated to a charitable purpose; and ( c ) that such author

ity be granted to a single unified entity rather than to ajoint group

composed of antagonistic applicants in this proceeding. The imposi

tion of these conditions is opposed by the other parties to the com

parative proceeding on the grounds that these conditions are beyond

the scopeof Commission authority and inconsistent with the statutory
scheme.

5. The Commission is of the view that in the circumstances of the

case the imposition of the conditions urged by Florida-Georgia is

not appropriate. The basic public interest concern in this matter has

been to provide a continuation of the channel 12 service to Jackson

ville , while assuring all parties a fair hearing. The operation of an

interim service on a nonprofit basis is not in our view necessary to

achieve this result. It should be clear, however, that if the parties

desire to donate the profits to charitable institutions there would be

no legal impedimentto such a course of action . This, however, is a

decision which, properly, only the interim group can make. The same

may be said forthe condition relating to retention of the present

staff of WFGA-TV. In this connection, we would express the hope

that the interim group would, insofar as possible, keep job loss and

resultant dislocation to a minimum . As to the grant of authority to

a non-party applicant, the Courts per curiam decision has rendered

that question moot.

6. In view of the foregoing, the Commission finds that continuation

of service on channel 12 , Jacksonville is in the public interest and

that , therefore a conditional grant ofan interim authorization pursu

ant to the provisions of section 1.592 ( b) of the rules is warranted .

Moreover, since Florida-Georgia has indicated its willingness to lease

its facilities subject to negotiating the terms thereof, and also indi

cated its willingness to have any disputes as to terms subject to bind

ing arbitration , it would appear that as soon as it is able the interim

group may take over the operation of station WFGA - TV . However,

since the terms for leasing the facilities have not yet been negotiated ,

and, therefore, not subjected to Commission scrutiny, we will require

that the interim group submit to the Commission for its approval,

the terms of the agreement with Florida-Georgia within 30 days from

the date of this order. In addition , there must be submitted to the

Commission for its approval the terms of the agreement whereby

15 F.C.C. 20
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each of the parties to the comparative proceeding who wishes to do

so will participate in the interim operation.

7. Accordingly, It is ordered , That the requests for conditional

grant pursuant to section 1.592 (b ) of the rules Are granted ; that the

request of Florida -Georgia Television Co. , Inc. , for specified condi

tions Is denied .

8. It is further ordered , That the interim group shall submit to the

Commission for its approval within 30 days from the date of this

order, ( a ) the terms and conditions of the agreement with Florida

Georgia Television Co., Inc., under which it will operate the existing

facilities of television broadcast station WFGA - TV, channel 12 , Jack

sonville, Florida ; and ( b ) the terms of the agreement under which the

parties to the comparative proceeding will participate in the interim

operation.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69-32

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applicationsof:

CONSOLIDATED NINE, INC. , ORLANDO, FLA .

COMINT CORP., ORLANDO, FLA.

For Conditional Grant Pursuant to Section

1.592 ( b ) of the Commission's Rules

File No. BPCTI-7

File No. BPCT - 3738

MEMORANDUM OPINION AND ORDER

( Adopted January 9, 1969 )

BY THE COMMISSION : COMMISSIONERS HYDE, CHAIRMAN ; JOHNSON

AND H. Rex LEE VOTING FOR THE INTERIM OPERATION BUT WOULD

HAVE FAVORED A CONDITION THAT WOULD ALLOCATE THE PROFITS

IN A REASONABLE MANNER TO LOCAL EDUCATIONAL BROADCASTERS .

COMMISSIONER Cox CONCURRING IN THE RESULT.

1. The Commission has before it for consideration ( a ) the above

captioned applications seeking interim authority to operate on channel

9 at Orlando pursuant to the provisions of section 1.592 (b ) of the

Commission's rules; ( b ) Comments filed by Consolidated Nine, Inc.,

and Mid -Florida Television Corp. concerning implementation of the

mandate of the United States Court of Appealsfor the District of

Columbia Circuit in Consolidated Nine, Inc. v. Federal Communica

tions Commission , No. 20,961.

2. The Commission on March 29, 1967, denied requests for interim

authority filed by Consolidated Nine, Inc.,and Comint Corp., and

continued the operating authority ofWFTV by Mid-Florida Tele

vision Corp. to operate on channel9 at Orlando.

3. Thatdecision was appealed to the United States Court of Appeals

for the District of Columbia Circuit in Consolidated Nine, Inc. v.

Federal Communications Commission, case No. 20,961. The Court on

September 3, 1968, remanded the case to the Commission with orders

to vacate the interim grant to Mid -Florida. Further, the Court indi

cated that the Commissionhad two alternatives, i.e., either grant an

interim proposal ( Consolidated Nine, Inc. or Comint) or deny any

such request. The Commission subsequently filed a motion with the

Court for clarification or enlargement of its mandate, to ascertain

whether it could entertain applications for interim authority by par

ties not seeking permanentauthority. The Court in a per curiam

decision issued December 26, 1968, denied the motion and ordered the

Commission to comply with the Court's mandate forthwith. The Court

also on the same day granted petitions filed by Consolidated Nine, Inc.,

1

1 Consolidated Nine, Inc. et al . 7 FCC 20 801.

15 F.C.C. 20
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and Comint Corp. for expedited implementation of the Court's
mandate.

4. In the Commission's prior decision ? we determined that the

public interest required continued operation on channel 9. Moreover,

we also found that the proposal by Comint did not comply with the re

quirements of section 1.592 (b ) of the rules , but that since Comint has

already indicated a desire to join with Consolidated Nine, Inc. , it

would be considered part of that proposal . In effect then , the only

proper application for interim authority before us is that of Consoli

dated Nine, Inc., and the only question is upon what specific condi

tions the grantshould bemade.

5. Mid -Florida submitted a " statement of Mid -Florida Television

Corp. on Action to be Taken By The Commission in View of the

Decision of The Court of Appeals in Consolidated Nine, Inc., v . Fed

eral Communications Commission ”, urging that the grant to Con

solidated Nine be conditioned to require (a) retention of all present

staff ; ( b ) assumption of existing labor contract with IBEW covering

40 employees; (C)useof new hightower being built bythe Outlet Co.,

licensee of WDBO-TV, channel 6 to house both the channel 9 and 6

antennas; and ( d ) that a reasonable rate of return be fixed for invest

ments and loans with the remaining profits to be utilized by civic,

educational, and charitable institutions. Consolidated Nine opposes

these conditions and indicates that these conditions are beyond the

scope of Commission authority and inconsistent with the statutory

scheme.

6. The Commission is of the view that, in the circumstances of this

case, the conditions urged by Mid-Florida should not be imposed upon

the interim operator. Our basic concern in this matter is to permit

operation of the station during the course ofthe hearing in amanner

that will not result in prejudice to any of the parties to the hearing.

We do not believe that imposition of the requested conditions would

help achieve this result . On the other hand, we wish to make it clear

that we have no objection to the voluntary acceptance of any or all of
the conditions by Consolidated Nine. If it wishes to move to the new

high tower being built by WDBO - TV , the Commission will consider

an application for modification on the interim operation to accomplish

this end . This and the other conditions urged by Mid -Florida, however,

are matters which we believe should be left to the discretion of the

interim operator, or as, for example,in the case of the collective

bargaining agreement with IBEW , to the operation of law.

7. We do, however, express the hope that the interim operator

will give serious consideration to retention of the present staff, insofar

as possible , so as to keep job loss and resultant dislocation to a mini

mum . In this connection, we are encouraged by the statement by

Consolidated Nine, Inc., that it may well retain most if not all of the

present staff.

8. In view ofthe foregoing, the Commission finds that the applica

tion (BPCTI- 7 ) of Consolidated Nine, Inc. , complies with the require

ments of section 1.592 ( b ) of the Commission's rules, and that grant of

. See footnote, supra .

15 F.C.C. 20
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interim authority to operate on channel 9 at Orlando would serve the

public interest. Moreover, since Mid-Florida Television Corp. has

indicated that it will lease its facilities to the interim operator duly

authorized bythe Commission, operation by Consolidated Nine, Inc.,

pursuant to the interim authority, may commence as soon as Con

solidated Nine, Inc., is able to assume actual control of the operation.

Since the terms for leasing the facilities have not yet been negotiated,

and, therefore, not subjected to Commission scrutiny, we will require

that Consolidated Nine, Inc. , submit to the Commission for its ap

proval, the terms of the agreement with Mid-Florida within 30 days

from the date of this Order. In addition, there must also be submitted

to the Commission for its approval the terms of the agreement where

by each of the parties to the comparative proceeding who wishes to

do so will participate in the interim operation.

9. Accordingly , It is ordered, That the application of Consolidated

Nine, Inc. (BPCTI-7), for conditional grant pursuant to section

1.592 (b ) of the Commission's rules Is granted ; that the request of

Comint Corp. for interim authority Is denied , and that therequest

of Mid -Florida Television Corp.for a grant of the Consolidated Nine,

Inc. , application subject to specified conditions Is denied .

10. It is further ordered, That Consolidated Nine, Inc. , shall submit

to the Commission for its approval within 30 days from the date of

this Order, ( a) the terms and conditionsof the agreement with Mid

Florida Television Corp. under which it will operate the existing

facilities of television broadcast station WFTV, channel 9, Orlando,

Fla .; and ( b ) the terms of the agreement under which the parties to

the comparative proceeding will participate in the interim operation.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Complaint of

GEORGE F. COOLEY, SEATTLE, WASH. , AGAINST

STATION KING

Concerning Fairness Doctrine

OCTOBER 27, 1967.

( TELEGRAM )

KING BROADCASTING Co.,

Licensee of Station KING ,

320 Aurora Avenue,

Seattle, Wash. 98109

Your response to complaint of George E. Cooley has been received .

Cooley states that youroffer of six 20 -second announcements to re

spond to twenty - four 20 -second editorials endorsing his opponent is
not in compliance with the fairness doctrine.

Commission rules provide that when a licensee editorially endorses

candidates it shall within 24 hours after broadcast of such editorial

transmit to other candidates for same office an offer of a reasonable

opportunity for such candidates or spokesmen therefor to respond

over the licensee's facilities. In scheduling 24 brief editorials in which

five candidates are endorsed youapparently made ajudgment that your

broadcast time can be most effectively used by frequent broadcasts

of longer statements of reasons for your endorsement.

Complainant seeksto avail himself of a comparable opportunity and
contends that the six exposures do not constitute a reasonable oppor

tunity for response . From material submitted to us it does not appear

that the offer of six announcements constitutes reasonable opportunity

for response to your 24 editorials andthat you have not fullycomplied
with the requirements of the fairness doctrine.

Accordingly, you are requested to advise the Commission immedi

ately of the manner in which you intend to comply with that doctrine

and ofsuch action as you may take. In view of imminence of election,

we stress that this is a matter for immediate good faith negotiation

between you and complainant.

Ben F. WAPLE, Secretary.

15 F.C.C. 20
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NOVEMBER 1 , 1967 .

( TELEGRAM )

KING BROADCASTING Co.,

Licensee of Station KING,

320 Aurora Avenue,

Seattle, Wash . 98109

The Commission has today considered your petition for review of

the ruling of October 27, 1967, in the matter of the complaint of

George E. Cooley. Thisruling found that your offer of responsetime

to Cooley was not in full compliance with section 73.123 of the Com

mission's rules and regulations and requested you to negotiate in good

faith with Cooley concerning adequateresponse time.

In accordance with the Commission's rules, the licensee may make

a good faith judgment as to what constitutes a " reasonable opportu

nity to respond ”in the particular circumstances of each case. In this
instance, the station has made a determination to broadcast editorials

of 20 seconds duration urging the election of the candidates supported

by your station and hasdetermined to broadcast these editorials on

24 occasions. It follows that in making a judgment as to what consti

tutes a reasonable opportunity for response, the station must give con
sideration both to the amount of time directed to each candidate

and to the frequency of the announcements (which involve the factors

of effective repetition and the reaching of possibly different audiences ) .

No question has been raised concerning your determination to allot

120 seconds of response time per candidate. Cooley's complaint goes
directly, however, to your determination as to what constitutes an
adequate number of responses.

Although you have decided to broadcast an editorial campaign in

which you reach the audience 24 times with your editorial endorsement

of selected candidates, you have offered Cooley an opportunity to reach

that audience on only 6 occasions — a disparity of 4 to 1. While Cooley

has requested opportunity to make additional responses, you have

denied this request without advancing any basisupon which the Com

mission can make a judgment that this restriction is reasonable. For

example, it is not alleged that a 10-second announcement, resulting

in 12 opportunities to reach audiences appropriately characterized as

early daytime, daytime, prime time ( as you have done in the case of

the six announcements ), is not feasible , and indeed , based upon the

Commission's experience, the 10-second spot is oft -times used in polit

ical campaigns.

Your reliance on the Massart ruling is misplaced. As the Commis

sion there stated, the delineation of both the total amount of time

to be afforded for response and the frequency of presentation is a

matter for good faith , reasonable judgment by the licensee and nego

tiation withthe candidate involved . Thus, in the case of a 120 - second

allotment of time, some candidates may propose to have only two

announcements but with the longer time period of 60 seconds each

to develop some particular issue ; Massart accepted 6 with 20 seconds

15 F.C.C. 20
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duration . Cooley, on the other hand, has opted forgreater frequency,

and as stated , no reasonappears to support your judgment that Cooley

or his spokesman should not be afforded greater frequency of response

in these circumstances.

In view of the foregoing, your petition for review is denied.

BY DIRECTION OF THE COMMISSION,

BEN F. WAPLE, Secretary .

NOVEMBER 6, 1967.

TELEGRAM )

Mr. GEORGE E. COOLEY,

9713 35th Avenue NE. ,

Seattle, Wash . 98105

Reurtel requesting Commission to immediately issue a cease and

desist order against station KING quote preventing the broadcast of

editorials that are being made now and which do irreparable damage

to my election unquote. Fairness doctrine and Commission rules look

to provision of reasonable opportunity to respond . The Commission's

order directs licensee's compliance therewith and is not intended to

prevent broadcast of station's editorial endorsements. Your petition

is therefore denied. We understand judicial review of Commission

ruling is being sought.

BY DIRECTION OF THE COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69-7

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

AMENDMENT OF PART 87 OF THE COMMISSION'S

RULES TO MAKE PROVISION FOR THE ESTAB

LISHMENT OF AN INDUSTRY FREQUENCY AD

VISORY COMMITTEE FOR COORDINATION OF

FREQUENCIES IN THE 1435–1535 Mc/ s BAND.

Docket No. 18234

RM 1198

REPORT AND ORDER

(Adopted January 8, 1969 )

BY THE COMMISSION :

1. The Commission on July 3 , 1968, adopted a notice of proposed

rulemaking in the above-entitled matter (FCC 68–692) which made

provisionfor the filing of comments. The notice was published in the

Federal Register on July 12, 1968 ( 33 F.R. 10020 ). At the request of

the Aerospace and Flight Test Radio Coordinating Council

(AFTRCC ), the time for filing comments and reply comments was

extended to August 26, 1968, and September 6, 1968 , respectively, by

order adopted July 31, 1968.

2. The notice of proposed rulemaking was issued inresponse to a

petition filed by AFTRCC which requested amendment of part 87

Aviation Services to make provision for an industry frequency ad

visory committee for coordination of frequencies in the 1435–1535

Mc/s band. Subsequently, AFTRCC in comments filed in dockets

17870 and 18004 requested, among other things, that their petition be

expanded to include all flight test frequencies. The proposals in the

notice were limited to the 1435–1535 Mc/s band ; however, it was

stated that comments detailing the need for coordination of all flight
test frequencies would be considered .

3. Comments were filed by AFTRCC, whose membership consists

of major companies in the aerospace manufacturing field, and Collins

Radio Co. Reply comments were filed by Collins Radio Co. The com

ments are treated in detail in the following paragraphs. It is noted

that AFTRCC has had many years of experience in the informal co

ordination in the use of flight test frequencies among its members.

15 F.C.C. 20
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4. AFTRCC has stated that they will submit, as a separate matter,

data in supportof the proposition that equipment for which licensing

is requested in the 1435–1535 Mc/s must meet Inter -Range Instrumen

tation Group Standards 106–66. With regard to remaining matters

the council recommends revised language in the proposed rules and

submits justification for expanding the rules to cover coordination

of VHF as well as the band 1435-1535 Mc/s.

5. AFTRCC feels that under proposed language an advisory com

mittee could comment without indicating the frequency that could be
used with the least adverse impact upon existing operations. It pro

poses, therefore, that the rules be changed to specify the obligation

of the frequencycommittee to make the best frequency recommendation

and to providethat the advisory committee may make whatever com

ment itdeems appropriateconcerning interference that might result

or other relevant considerations.

6. With respect to expanding the frequency coordination procedures

beyond that requested in its original petition, AFTRCC feels because

ofthe expanded eligibility for the useof flight test frequencies (docket

17870 ) and the expected increased use of these frequencies that the

requirement for pre-assignment coordination for all flight test fre

quencies with the exception of high frequencies isnecessary. It is the

position of the council that only by proper and effective coordination

can cochannel interference be kept to a minimum , and only through

a Commission recognized coordinator can a single contact point in

each area exist where assignment records are maintained and where

all local area users can schedule operations when absolute interference

free communications are essential for mission accomplishment as well

as safety of life and property:

7. AFTRCC points out that these same advantages are generally

true in regard to coordination of the HF flight test channels. It feels,

however, that because propagation at high frequencies is such that

coordination and sharing pose special problems, the Commission

should take final action in this proceeding only with respect to VIIF

and the band 1435-1535 Mc/s and not include HF until such time as

AFTRCC can study the problems and submit appropriate proposed

language to the Commission to govern coordination of flight test HF.

Until such HF proceduresare developed AFTRCC recommends that

the Commission limit the licensing of flight test HF to periods not to

exceed 1 year.

8. The council feels that for effective coordination and possible

event scheduling and to maintain accuraterecords, the advisory com

mittee would have to be informed of all frequencies assigned or

applied for in each area . To this end, it recommends that the ad

visory committee, in addition to having knowledge of existing licensees,

15 F.C.C. 20
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be informed when an application is submitted based on a field study,

and of the content of such an application, so that comments may be

submitted when appropriate. It further recommends that applications

for modification be exempt from coordination where frequencies,

power, emission, antenna heights and antenna locations are not

changed.

9. Collins Radio Co. filed comments and reply comments to the

AFTRCC comments . Essentially, Collins does not object to coordina

tion procedures for frequencies above 25 Mc/ s but feels, like AFTRCC,

that coordination of HF at this time poses significantly different

problems. Collins recommends that the language proposed by

AFTRCC (sec . 87.334 ( c ) ( 1 ) ) be amended to remove from committee

consideration the question of eligibility. It feels that eligibility is a

matter strictly withinthe purview of the Commission.

10. The Commission feels that the changes proposed by AFTRCC

and supported by Collins concerning a requirement for a committee to

recommend a frequency and other related matters are improvements

to the rules as proposed in the notice that shouldassure, to the extent

possible,maximum frequency coordination effectiveness. Appropriate

changes have been made in the rules to reflect these changes proposed

by AFTRCC. Concerning eligibility, the Commission agrees with

Collins that this is a matter for the Commission and not a frequency

advisory committee.

11. The VHF flight test frequencies are authorized for use on a

shared basis by an appreciable number of licensees.Withthe continued

growth of aviation and the expanded flight test eligibility, prudence

requires that some provision be made to lessen the impact of the ever

growing number of flight test licensees and missions. The inclusion

offlight test VHF in the coordination procedures as proposed by

AFTRCC and supported by Collins would appear to be a suitable

method. Accordingly , the rules, as set forth in the appendix, have

been modified to add therequirement for coordination of the flight test
VHF band.

12. Both AFTRCC and Collins have indicated that they do not

favor including flight test HF in the coordination procedures at this

time. The reasons advanced by both commentators and set forth above

appear valid ; therefore, no requirement for coordination of flight test

HF is added to the rules at this time . Limiting HF flight test licenses

to 1 year as proposed by AFTRCC would cause an added burden to

both the Commission and licensees. It is recognized , however, that with

the limited number of high frequencies available usage could soon load

the frequencies so that anycoordination procedures established at a

later date could be ineffectual especially if grants were to be for 5 years.

Accordingly, future grants for fight test HF will be limited to i-year

periods until further notice.

15 F.C.C. 2a
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13. In view of the foregoing,Itis ordered, pursuant to the authority

contained in sections 4 ( i) and 303 ( f) and ( r) of the Communications

Act of 1934, as amended, that effective July 1 , 1969 , part 87 of the

Commission's rules is amended. It is further ordered , That this pro

ceeding Is terminated .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d



Mineral King Broadcasters 835

FCC 69-28

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

REQUEST BY MINERAL KING BROADCASTERS FOR

INTERIM AUTHORITY TO OPERATE FACILITIES

PREVIOUSLY LICENSED TO STATION KDFR

( FM ) , TULARE, CALIF.

MEMORANDUM OPINION AND ORDER

(Adopted January 9, 1969 )

BY THE COMMISSION : COMMISSIONER BARTLEY DISSENTING, COMMIS

SIONER JOHNSON CONCURRING IN THE RESULT.

1. The Commission has before it for consideration : ( a ) Mineral

King Broadcasters' request for interim authority to operate the above

facilities pending action on its application for a construction permit;
and ( 6 ) Arthur Nersasian's opposition to this request.

2. On July 3, 1968 , the Commission adopted an order to show

cause looking toward the revocation of the license for station KDFR

( FM ) , Tulare, Calif. Thereafter, the licensee of the station, Blue

Ridge Broadcasters, indicated that it would be willing to surrender

the license for the station in order to permit the continuity of service

by an applicant for these facilities. Blue Ridge indicated that it would

surrender the license on December 16, 1968, but it neglected to file a

renewal application and the license expired by its own terms on

December 1, 1968. The station has remained on the air by virtue of an

order of the Ninth Circuit Court of Appeals in Central California

Musicast, Inc. v. U.S.A. and F.C.C. , case No. 23649, directing that the

status quo be maintained pendente lite. Our action here is of course

contingent on dissolution of the stay, and our order is intended to be

effective only in this eventuality. We are acting at this time in order

to remove, insofar as we can, the uncertainties with respect to the

continued operation of KDFR -FM that led to that appeal.

3. The current posture ofthe case is essentially this: The station

continues to be operated by the prior licensee pursuant to the Court's

order, and two applicants have filed for construction permits for these
facilities. One of them , Mineral King Broadcasters, requests interim

authority to operate the station pending resolution by the Commission

of the question of the ultimate grant of regular authority on this fre

quency. Nersasian, on the other hand, opposed this interim authority

on the grounds that it would be improper and prejudicial to authorize

such an operation by Mineral King when Nersasian himself would

1 The stockholders of Mineral King Broadcasters are owners of Central California
Musicast , Inc.

. These applications, Mineral King Broadcasters and Arthur Nersasian, were designated

for comparative hearing on Jan. 8 , 1969 .

15 F.C.C. 2d
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shortly be filing an application. Thus, it was Nersasian's view that

any grant of the requested interim authority to Mineral King Broad

casters alone couldonly have the effect of damaging his chances in

a hearing required on these applications. In addition , Nersasian in

dicated that he did not believe that the request provided sufficient

justification to meet the requirements of section 309 ( f ) of the act

and, as a result, that an " emergency ” operation was not warranted.

In his later opposition, Nersasian opposes grant even of an open -ended

interim because he does not wish to participate, because there is al

legedly no need for the service in the public interest, and because a

grant of interim authority without his participation would prejudice
his right to a fair hearing.

4. Mineral King has provided two basic reasons in support of its

interim authority request. First, it argues that it would be significantly

damaged if the subsidiary communicationsauthority (SCA ) currently

operated on a station KDFR subchannel were terminated as a result of

the station's being forced off the air. In addition , and more impor

tantly, Mineral King has stated that station KDFR is currently pro

viding a uniquely valuable service to citrus and other agricultural

interests in the area in the form of 24 -hour a day frost warnings. This

position , supported by representatives of various affected interests, is

that the coverage provided by other area stations is not really the

significant point; rather, it is the fact that only this station is equipped ,

because of its direct connection with the weather bureau , to render

this service.It has been argued that without this service being rendered

to thearea growers, they would not be in a position to take prompt
and effective action in the event of a freeze in the area.

5. Although we do not find an emergency situation exists, we believe

that it would be in the public interest to grantauthority to the appli

cants to operate the station during the course of the comparative hear

ing. Thisstation is one of only two FM stations assigned to Tulare,

and provides the only 24 -hour frost warning service in the area.

Although there is some dispute as to the urgency of the need for such

service , it is not contested that such warnings do serve a very useful

purpose. In any case, the Commission has in several situations in the

past found thatcontinuing an operation previously licensedduring the

course of a comparative hearing for the facility is in the public interest.

Thus, we authorize_Oak Knoll Broadcasting Corp. to operate the
facilities of KRLA, Pasadena, Calif. , during the course of a compara

tive hearing for that facility . 2 R.R. 2d 1011. We also authorized a

group ofapplicants to continue the operation ofKWK, St. Louis, Mo.,

during the hearing for thatfrequency. Pike-Mo Broadcasting Co., ?

FCC 2d 207 ( 1965) , affirmed sub nom Beloit Broadcasters v . F.C.C.

365 F. 2d 692. We, likewise authorized an interim operation on chan

nel 13 in Las Vegas, Nev ., to an entity composed of a group of appli

cants for that frequency. Nine FCC 2d 703. In each of these cases, of

> On Jan. 3. 1969, Nersasian renewed and enlarged upon his opposition to the proposed

interim operation. We have fully considered those arguments in arriving at our decision

* An interim authorization under section 309 (f) of the act is no longer possible, in any
case , since a competing application has been filed.

herein .
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course , our decision to allow interim operation rested not only on a

finding that it was in the public interest, but also provided that the

operation be on a basis which assured fairness and equal treatment

among competing applicants.

6. Since only one of the competing applicants in this case has

requested interim operating authority, it will begranted to that appli

cant, but only on conditions which will permit fulland equal partici

pation bythe competing applicant, if he wishes to do so. Of course, no

comparative advantage will accrue to either applicant as a result of

participation or nonparticipation in the interim operation, and a con
dition to such effect is included in the interim authorization .

7. In view of the foregoing, It is ordered, That the request for

interim authority filed by Mineral King Broadcasters Is granted,

subject to the following conditions:

( a ) That Arthur Nersasian shall be permitted to participate in the interim

operation on a fair and equal basis, and that no comparative or other advantage

will accrue to either applicant as a result of participation or nonparticipation in

the interim operation .

(0 ) That the terms of the agreement for the use of the facilities of station

KDFR shall not requirethe winning applicant in the comparative hearing to

purchase or otherwise utilize such facilities, and that the terms of the agreement

for interim use shall be reported to the Commission for its approval within 30

days from the date of this order.

( c ) That Mineral King Broadcasters shall report to the Commission for its

approval within 30 days of the date of this order the terms and conditions under

which the competing applicant is participating or may participate in the interim

operation.

( d ) That the interim authority herein granted will be terminated if the

conditions specified above are not complied with.

8. It is further ordered , That the interim operation herein author
ized shall ' terminate upon grant of program test authority to the

winning applicant in the forthcoming regular hearing proceeding, or

upon final denial of all applications in that proceeding.

9. It is ordered , That this action Is effective only in the event the

stay issued by the Court of Appeals for the Ninth Circuit on De

cember 11, 1968, in Central California Musicast, Inc. , v. U.S.A. and
F.C.C. is dissolved .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

15 F.C.C. 2a
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FCC 69-20

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter

LIABILITY OF PRAIRIE STATES BROADCASTING

Co., INC.,

LICENSEE OF STATION KAWL, YORK ,

NEBRASKA

For Forfeiture

MEMORANDUM OPINION AND ORDER

(Adopted January 8, 1969)

BY THE COMMISSION :

1. The Commission has under consideration ( 1 ) its notice of appar

ent liability dated February 28, 1968 , addressed to Prairie States

Broadcasting Co., Inc., licensee of station KAWL, York, Nebr., and

( 2) licensee's response to the notice of apparent liability dated March

12, 1968.

2. The notice of apparent liability in this proceeding was issued

because of the licensee's apparent willful or repeated violation of

the provisions of section 73.93 ( b ) of the Commission's rules in that an

improperly licensed operator was on duty and in actual charge of

KĀWL's transmitting apparatus during portions of each week day

from March 14 through April 14, 1967. The notice provided that,

pursuant to section 503 (b ) of the Communications Act of 1934, as

amended, the licensee had incurred an apparent liability for forfeiture

in the amount of $500.

3. In response to the notice of apparent liability, licensee does not

deny the violations as charged but, apparently inmitigation, states

that the improperly licensed operator was immediately relieved of

his duties at the transmitter until he took and passed the Commission's

examination 4 days after KAWL was inspected. The licensee also

asserts, in effect, that the station hadnot been previously cited for

operator violations and that it is “ * * * most interested that there

never bea repetition of this matter.”

4. We have carefully considered the licensee's replies to the notice

of apparent liability and to the official notice of violation and the

circumstances surrounding the violations in this proceeding, but we

find no reason to reduce the amount of licensee's apparent forfeiture

liability . The violations of section 73.93 (b ) were repeated and, in
view of licensee's response to the official notice of violation issued

in this proceeding, it appears that such repeated violations resulted

from licensee's failure to examine the license of the operator in ques

tion in order to insure that it was properly endorsed for broadcast

15 F.C.C. 2d
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station operation. See Executive Broadcasting Corp., 3 FCC 2d 699

( 1966 ). Although corrective action was taken , we have consistently

held that suchaction subsequent to citation will not, absent other

factors, excusethe original violations. See El Centro Radio, Inc., 10
FCC 2d 229 ( 1967 ) .

5. In view of the foregoing, It is ordered, That Prairie States

Broadcasting Co., Inc. forfeit to the United States the sum of $ 500

for repeated failure to observe the provisions of section 73.93 of the

rules. Payment of the forfeiture may be made by mailing to the

Commission a check or similar instrument drawn to the order of

the Treasurer of the United States. Pursuant to section 504 ( b ) of the

Communications Act of 1934, as amended, and section 1.621 of the

Commission rules, an application for mitigation or remission of for

feiture may be filed within 30 days of the date of receipt of this

memorandum opinion and order.

It is furtherordered, That the Secretary of the Commission send

a copy of this memorandum opinion and order by certified mail

return receipt requested to Prairie States Broadcasting Co. , Inc.,

licensee of station KAWL, York , Nebr.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 20
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FCC 68-1212

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of
ROBERT J. KELLY ( TRANSFEROR )

and

WILLIAM L. GRATOPP ( TRANSFEREE)

For Transfer of Control of Valley

Broadcasting Co., Licensee of Station

KRFS, Superior, Nebr.

Docket No. 18407

File No. BTC -5537

MEMORANDUM OPINION AND ORDER

( Adopted December 18, 1968 )

BY THE COMMISSION : COMMISSIONER Cox ABSENT.

1. The Commission has before it the above application in which

Robert J. Kelly seeks Commission authorization for the transfer of

controlof Valley Broadcasting Co., licensee of station KRFS, Su
perior, Nebr ., to William L. Gratopp.

2. Commission records indicate that Kelly acquired control of

KRFS by grant dated July 19, 1967. He had been the manager of the

station since March 27 , 1967. The subject application was accepted for

filing on January5 , 1968. Because Kelly held controlof KŘFS for

less than 3 years, his application to transfer control comeswithin the

purview of the Commission's 3-year rule ( section 1.597 of the Com
mission's rules ).

3. That section, promulgated to discourage trafficking in licenses

andto encourage a continuityof program service, requires thata hear

ingbe held if it appears that the transferor who is disposing of acon

trolling interest in a licensee of a station has held such interest for

less than 3 successive years. The rule provides certain exceptions

which are not relevant to this application. Aside from these exceptions

provided for in the rule itself, the Commission has waived the rule

when it considered such waiver served the public interest, convenience,

and necessity.

4. In theabove application Kelly requested such waiver of the

rule for the following reason :

Robert J. Kelly desires waiver of the 3-year rule and an orderly transfer can

be made to the applicant. Transferor expected to move wife and six children from

Fairbury to Superior, 54 miles apart. As of now, wife of transferor has refused

tomove to Superior, creating a personal family problem . Applicant has generously

offered to purchase the stock of Robert J. Kelly .

5. While advancing this as his reason for the transfer of control

of the licensee of KRFS, on January 23, 1968 , Kelly filed an applica

tion requesting consent for his acquisition of another station - KASL,

15 F.C.C. 2d
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Newcastle, Wyo. (BAL - 6284 ), which is about 375 air miles from his

home in Fairbury. In a letter to Kelly dated June 19, 1968, the Com

mission requested thathe resolve any inconsistency between his ability

to move 375 miles to Newcastle, Wyo., and his inability to move 54

miles to the area served by the subject station, KRFS.

6. Mr. Kelly's response stated, in pertinent part, as follows :

* * * As for now, my wife will not move to Superior, Nebr., but this should

have little bearing on whether she would or would not move to Newcastle, Wyo.

I presume the Commission may need a notarized statement to that effect.

The KASL application (BAL -6284 ) was dismissed on August 20,

1968.

7. In response to an earlier letter from the Commission's broadcast

bureau requesting further information relative to the applicability of

section 1.597 of the Commission's rules, the transferor stated :

In reference to letter of February 9, 1968, BTC - 5537, David L. Tucker is in

chargeofthe radio station . I am not being paid any salary or other remuneration

since Tucker has been placed in charge of the station . I request that the transfer

be approved so I can be relieved of my responsibility of the station and so

I can get my investment out of the station.

8.The Commission was not persuaded that a waiver of section

1.597 of its rules would serve the public interest, convenience and ne

cessity in the above instance and on September 5, 1968, it addressed

a letter to Kelly which advised him that pursuant to section 1.597 of

the rules, his application for transfer of control of Valley Broadcast

ing Co., licensee of station KRFS (BTC -5537) would be set for

hearing. He was also requested to notify the Commission “ * * * within

20 days from the date of this letter as to whether you desire to pros

ecute this application through the hearing process.

9. Mr. Kelly's response of September 12, 1968, stated in pertinent

part, that he would be unable to attend a hearing dueto financial

reasons and again requested that section 1.597 of the Commission's

rules be waived on the grounds of his inability to move to Superior,

Nebr . Since Kelly indicated that he would not prosecute his applica

tion through thehearing process,on September 24 , 1968, the applica

tion was dismissed without prejudice.

10. Thereafter, on September 25, 1968 (within the 30 -day period

of the Commission's action of September 5, 1968 ), the Commission

received a telegram from Kelly expressing an intention to proceed to

hearing. We will therefore reinstate the application and being unable

to makea finding that a grant of the subject application would serve

the public interest, convenience, and necessity and pursuant to request

from the transferor, the application will be designated for hearing.

11. Accordingly , it is ordered,Thatthe KRFS transfer application

(BTC -5537 ) is reinstated and is designated for hearing, at a time

and place to be specified in a subsequent order, upon the following
issues :

1. To determine whether the acquisition by Kelly of control of the licensee

of station KRFS on July 19, 1967, and his application to transfer control of

the same licensee on January 5, 1968, constitutes trafficking in licenses.

15 F.C.C. 2d
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2. To determine the disruptive effects on broadcast service, if any, which

would result from the proposed change in ownership.

3. To determine whether the alleged changes in circumstances create hard

ships necessitating the sale of the license of KRFS, remove any question of

'trafficking', and justify a transfer despite any disruptive effects which might

otherwise result from the short-term change in ownership.

4. To determine in light of the above issues, whether the public interest, con

venience and necessity would be served by waiver of section 1.597 of the Com.

mission's rules and grant of this application ,

It is further ordered ,That to avail himself of the opportunity to

be heard, Robert J. Kelly, pursuant to section 1.221 (c ) of the Com

mission's rules, in person or by attorney , shall , within 20 days of the

mailing of this order, file with the Commission in triplicate a writ

ten appearance stating an intention to appear on the date fixed for

hearing and present evidence on the issues specified in this order.

It is furtherordered, That the applicants shall , pursuant to section

311 ( a ) ( 2 ) of the Communications Act of 1934, as amended , and sec

tion 1.594 of the Commission's rules, give notice of the hearing, within

the time and in the manner prescribed in such rule , and shall advise

the Commission of the publication of such notice as required by section

1.594 ( g ) of the rules.

BY DIRECTION OF THE COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69R - 23

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of
AMERICANA BROADCASTING CORP., New OR- Docket No. 17607

File No. BPH - 5404

LOYOLA UNIVERSITY, NEW ORLEANS, LA.
Docket No. 17608

For Construction Permits File No. BPH-5466

LEANS, La.

ORDER

( Adopted January 14, 1969 )

BY THE REVIEW BOARD :

1. The Review Board having before it for consideration a petition

for leave to amend, filed October 7, 1968, by Loyola University ;

2. It appearing, That the proposed amendment is necessary to re

flect the current changes in the composition of Loyola University's

board of directors and corporate officers, effective September 5, 1968;
and

3. It further appearing, That the proposed amendment is not op

posed by any other partyto this proceeding and would not result in

the addition of new parties or issues, prejudice to other parties, or

a comparative advantage to Loyola University ;

4. It is ordered , that the petition for leave to amend, filed Octo

ber 7, 1968, by Loyola University, 18 granted and that the amendment

Is accepted.

FEDERAL COMMUNICATIONS COMMISSION,

Ben F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69-74

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

LIABILITY OF EDWIN A. ANDERSON , TRADING

AS ANDERSON BROADCASTING SERVICE , LI

CENSEE OF STATION KVLH, Pauls VALLEY,

OKLA.

For Forfeiture

MEMORANDUM OPINION AND ORDER

( Adopted January 22, 1969 )

BY THE COMMISSION : COMMISSIONERS WADSWORTH AND H. Rex LEE

ABSENT.

1. The Commission has under consideration ( 1 ) its notice of ap

parent liability, dated December 13, 1967, addressed to Edwin A. An

derson , trading asAnderson Broadcasting Service, licensee of station

KVLH , Pauls Valley, Okla. , and ( 2 ) the licensee's response to the

notice of apparent liability by letterdated April 26, 1968.

2. Station KVLH is licensed for operation on 1470 kiloHertz with

a power of 250 watts, daytime. Average sunrise and sunset times as

specified in the station's license in central standard time are as follows:

January 7:30 a.m. to 5:45 p.m. | February 7:15 am. to 6:15 p.m.

March 6:45 a.m. to 6:30 p.m. April 6:00 a.m. to 7:00 p.m.

May 5:30 a.m. to 7:30 p.m. June 5:15 a.m. to 7:45 p.m.

July 5:30 a.m. to 7:45 p.m. August 5:45 a.m. to 7:15 p.m.

September . 6:15 a.m. to 6:30 p.m. October 6:30 a.m. to 6:00 p.m.

November 7:00 a.m. to 5:30 p.m. December 7:30 a.m. to 5:15 p.m.

3. The notice of apparent liability in this proceeding was issued

after an inspection ofKVLH on April 21, 1967 ,revealed the following
violations of the terms of the station's authorization and Commission

rules :

Records indicated aftersunset operation during December 1966. For example,

the station signed off the air at 5:30 p.m., c.s.t. , during December 1966, whereas

the current authorization indicates the hours of operation during December to

be from 7:30 a.m., c.s.t. , to 5:15 p.m. , C.s.t.

Section 73.922 .'—-Equipment to receive the emergency action notification or

termination by radio was inoperative. This same violation was called to the

licensee's attention on October 7, 1965 .

Section 73.112 ( a ) ( 1 ) ( should be 73.112 (a ) ( 4 ) ).— The time of each station

identification announcement is not always entered in the program log. For

example , there were no entries from 6:59 a.m. , c.s.t. , to 11:59 a.m., C.s.t. , April 14.

1967, of the station identification time. This same violation was called to the

licensee's attention on October 7, 1965.

Section 73.47 ( b ) .-Failure to provide data concerning equipment performance

1 Effective Aug. 4 , 1967, sec. 73.922 was amended and redesignated as sec . 73.933.
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measurements as required by section 73.47 ( a ) . For example , the two such reports

available were dated January 15, 1966 , and February 18, 1967. This same viola

tion was called to the licensee's attention on October 7, 1965 .

4. The notice of apparent liability provided that, pursuant to sec

tions 503 ( b ) ( 1 ) ( A ) and ( B ) of the Communications Act of 1934 , as

amended, the licensee had incurred an apparentforfeiture liability in

the amount of $ 1,000 for willful or repeated failure to observe the

terms of KVLH's license and sections 73.922, 73.112 ( a ) ( 4) , and

73.47 ( a ) of the Commission's rules. In response to the notice, the li

censee states that “KVLH has to plead ‘Ño Defense to * * * " the

charges. Licensee asserts in mitigation, however, that the “ * * * viola
tions * ** were not deliberate ” and “ [a ]lthough some of the viola

tions were repeated , [they) were not repeated on purpose.” Licensee

also cites the station's service to the community, promises future com

pliance and avers that the $ 1,000 apparent forfeiture liability is too

severe a penalty.

5. We have carefully considered the licensee's replies to the official
notice of violation and the notice of apparent liability, as well as the

circumstances surrounding the violations in this proceeding, but we

find no reason either to remit or reduce the amount of licensee's ap

parent forfeiture liability . The hours of sunrise and sunset are speci

fied inKVLH's license, which must be posted at the station, and the

facts disclose that KVLH was operated throughout the month of De

cember 1966 until 5:30 p.m., c.s.t. , whereas the station's license requires

licensee to terminate its broadcast day at 5:15 p.m., c.s.t., during that

month . Thus, these violations were repeated within the meaning of the

Communications Act and the ( ' ommission's rules and the licensee will

notbe relieved of liability because, as asserted in the licensee's response
to the official notice of violation, the violations occurred through over

sight or ignorance. See Paul A. Stewart, 25 R.R. 375 ( 1963 ) , Friendly

Broadcasting Company, 23 R.R. 893 ( 1962 ) , and Mid -Tex Broadcast

ing Company, 8 FCC 2d 854 ( 1967 ) . It is also evident from a review of

the facts that the licensee was in repeated violationof sections 73.922,
73.112 ( a ) ( 4 ) , and 73.47 ( a ) of the Commission's rules . In view of the

statutory alternative provided in section 503 ( b ) ( 1 ) ( B ) of the Com

munications Act we need not make a finding that the violations were

deliberate or willful . However, although not a part of this proceeding,

the facts disclose that the licensee was cited for the samerule viola

tions on October 7, 1965 , and this record of recurring violations may

well indicate a willful disregard of the Commission's rules. See Él

Centro Radio, Inc., 10 FCC 2d 229 ( 1967 ). Although licensee stated

in its response to the citation notice in this proceeding that it had

taken corrective action, we have consistently held that such action sub

sequent to citation will not excuse the prior violations (Executive

Broadcasting Corporation, 32 FCC 706 ( 1962 ) ). Lastly, the licensee's

financial condition was considered whenthe notice of apparent liabil

ity in the amount of $ 1,000 was issued .

6. In view of the foregoing, It is ordered , That Edwin A. Anderson,

trading as Anderson Broadcasting Service , Forfeit to the United States

the sum of $1,000 for repeated violations of the terms of station

KVLH's license and for willful and repeated violation of the pro

15 F.C.C. 2a
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visions of sections 73.922, 73.112 (a ) (4 ), and 73.47 ( a) of the Com

mission's rules. Payment of the forfeiture may be made by mailing to

the Commission a ' check or similar instrument drawn to the order

of the Treasurer of the United States. Pursuant to section 504 ( b ) of

the Communications Act of 1934, as amended, and section 1.621 of

Commission rules, an application for mitigation or remission of for

feiture may be filed within 30 days of the date of receipt of this memo

randum opinion and order.

It is further ordered, That the Secretary of the Commission send a

copy of this memorandum opinion and order by certified mail - return

receipt requested to Edwin A. Anderson ,trading as Anderson Broad

casting Service, licensee of station KVLH, Pauls Valley, Okla.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.O. 2d
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FCC 69-42

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

ARGONAUT BROADCASTING Co. (KFAX ), SAN

FRANCISCO, CALIF.

Application for Modification of License

( Tendered March 24, 1965 )

Request To Operate During Certain

Nighttime Hours

Petition for Reconsideration of Commis

sion Action Adopted February 28, 1968

( FCC 68–229) , Inter Alia Amending

Section 73.7 of the Rules

MEMORANDUM OPINION AND ORDER

(Adopted January 15, 1969 )

BY THE COMMISSION :

1. The Commission here considers two petitions for reconsideration

filed by Argonaut Broadcasting Co. (KFAX), licensee of standard
broadcast station KFAX, San Francisco, Calif., a limited-time station

on 1100 kc/s, ' a U.S. I-A channel on which the I - A station is station

WKYC, Cleveland, Ohio, licensed to National Broadcasting Co., Inc.

( NBC ). There is also an authorized (but not yet operational ) class

II-A station on this channel, KREX, Grand Junction, Colo . Since

1959, KFAX has been authorized 50 -kw directional facilities for use

during daytimehours ( local sunrise to local sunset) and 1-kw non

directional facilities (at a different site ) for use during nighttime

hours. For many years KFAX hashad a rather unusual operating

schedule, operating during daytime hours ( local sunrise to local sun

set ) and again from approximately 10p.m.to 3 a.m., P.s.t. It is con

tinuation of this nighttime operating schedule, and whichof the above

facilities are to be used during it, which are at issue here.? In a petition

for reconsideration filed June 10, 1966, KFAX seeks reversal of a

Commission action taken in a letter of May 11 , 1966, returning the

KFAX application ( first captioned above ) to use its 50 -kw daytime

facilities during its nighttime hours, and ordering it to cease opera

tion during those hours except when station WKYC is not operating

(presently, only a few hours early Monday mornings ). Permission to

1 Under sec . 73.23 ( b ) limited -time stations such asKFAX may operate until local sunset

"and inaddition during night hours, if any , not used by the dominant station or stations

on the channel."

2 KFAX has also long operated during presunrise hours, under former sec. 73.87 of the

rules and present sec.13.99 .This operation is not directly involvedhere. It is under con

sideration in dockets 17562, 18023, and 18036, which will be decided shortly.

15 F.C.C. 2d
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continue its schedule pending consideration of its petition was later
granted.

2. The second KFAXpetition for reconsideration, filed April 8,
1968, seeks reversal of a Commission action taken February 28 , 1968,

making numerous editorial, interpretive, and clarifying changes in
parts 73 and 74 of the rules. The part of that action objected to isthe

amendment of section 73.7 redefining “ nighttime" as "that period of
time between local sunset and local sunrise" instead of local sunset

to midnight asformerly provided. Becauseof the nature of thechanges,
prior rulemaking proceedings were not held . See FCC 68-229, released

March 8, 1968 , paragraphs6 , 13 ; 12 R.R. 2d 1591 , 1593, 1595. The

changeisasserted to have possibleimpact on one of the bases on which
KFAX claims the right to operate during the 10 p.m.- 3 a.m. period
mentioned above.

3. One of the important points in KFAX's argument is that, operat
ing at night with either its1-kw nighttirne facilities or its 50-kw direc

tionalized daytime facilities , it does not cause interference, under the

full nighttime standards of the rules,to the 0.5 -mv/m 50 -percent sky

wave service area of I-A station WKYC, Cleveland ; the 50 -kw

directionalized facilities would radiate less toward WKÝC than the

nighttime 1 -kw operation.However, it is also to be borne in mind

that in the general standard broadcast ( AM ) allocation structure, I-A

stations likeWKYC are, with some exceptions not including KFAX,

assigned to be the only stations in the 48 States on their channels at

night. The 0.5 -mv/ m 50 -percent protection standard applies to I-B

stations, but to I-A stations onlywith respect to those other operations

which are specifically permitted in the rules. See section 73.21 ( a ),

73.182 ( a ) ( 1 ) .

4. There must also be considered here the possible impact from

KFAX nighttime operation on class II- A station KREX, Grand

Junction , Colo. , mentioned above. Class II - A stations are those pro

vided for in section 73.22 of the rules, assigned in specified States of

the West primarily to render wide-coverage nighttime primary service

to underserved areas. Nighttime operation by class II stations fur

ther west can obviously have a substantial impact on these stations.

In the case of KFAX and KREX , the KFAX showing is that the

I-A station , WKYC, limits KREX to its 4.35 -mv / m contour under

full nighttime conditions. With its 1-kw nondirectional facility
KFAX would increase this limit to 4.99 mv / m ; with its 50-kw direc

tional facility it would not increase it at all .

5. Hours of operation . In defense of its use of nighttime hours

even though WKYC now operates during nearly all ofthem, KFAX

advances a series of arguments based on various provisions of the

Commission's rules. As set forth in the petition and an earlier state

ment (November 1965 ) incorporated by reference,it is urged that

operation from 10 p.m. until 2 or 3 a.m., P.s.t. (which, it is said, does

not involve interference ) , has been conducted since 1935, with the

consent of the Cleveland I- A station until very recently and with the

full knowledge of the Commission, which granted applications for
renewal of license showing the operating schedule and thus in effect

approved it . During part of thistime the Cleveland I-A station did

15 F.C.C. 2d
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not operate during the hours involved, approximately 1 a.m.to 6 a.m.,

e.s.t., at Cleveland , and thus the hours were clearly" night hours not

used' by the dominant station.” However, KFAX asserts that during

part of this period the Cleveland station did operate24hours a day

and nevertheless agreed to the operation. In 1965 NBC, which has

been operating the station 24 hours a day except early Monday morn

ingssince it reacquired WKYC in 1965, and did not enter into the

previously prevailing memorandum of understanding, and the last

agreement by the licensee of the I - A station ( then Westinghouse )

expired November 30, 1965.3

6. KFAX contends that even though WKYC now operates during

the 10 p.m.-3 a.m., P.s.t., period ( 1 a.m.-6 a.m. , e.s.t. ) , these are not

night hours as far as it is concerned. The argument isthat prior to

the rule amendments of February 1968, sections 73.6 , 73.7, and 73.10,

read together, divided the day into three parts : daytime ( local sunrise

to local sunset) , nighttime ( local sunset to midnight), and the experi

mental hours (midnight to local sunrise ). It is asserted that since all

of the hours involved are after midnight at Cleveland they are not

WKYC's nighthours but its experimental hours, and thus operation

by KFAX during them does not impinge on any night hours of
WKYC. Aside from this, it is asserted , operation after sunrise

Cleveland—which can be as early as 1:15 a.m., P.s.t. ( 4:45 a.m.,

e.s.t .) — is not during such hours since it is during " daytime ” hours at

Cleveland, those after sunrise there. Therefore, it is argued, section

73.23 (b ) ( footnote 1 , above) gives KFAX the privilege ofoperating

during these hours. It is also argued that the hours in question are
not within WKYC's broadcast day, defined in section 73.9 as local

sunrise to midnight; and that the last sentence of section 73.10 , con

cerning the experimental period, accords KFAX this privilege in

stating that daytime or specified hours stations may not present

regular programs during the experimental period, but not making
the same statement as to limited -time stations such as KFAX. The

doctrine of expressio unius issaid to apply in the latter connection.
7. As NBC points out in opposing KFAX's position, these

arguments all have one basic flaw : they assume that İFAX has the

right to operate at all times , unlimited as to time, except during night

hours which are in fact used by the I - A station , whereas in fact, like

all AM stations, KFAX is limited to those hours specified in its

license and in the rules for its category of station. Here, these are

daytime hours, plus presunrise hours aspermitted under applicable

rules, plus night hours not used by WKÝC. NBC is correct in this

view. Under section 73.87 of the rules as adopted in 1967, and earlier

provisions to the same effect, stations are forbidden to operate outside

of the hours specified in their license ( except for presunrise and

emergency broadcastingunder sections 73.98 and 73.99, not involved

here) . In the case of KFAX, the hours specified are limited time,

3 NBC points outthat for many years the agreements, executed every 3 years correspond
ing to KÉAX'slicense periods, asserted that : " It is understood that consent to the within

operating schedule is given without prejudice to WTAM's [ later KYW and now WKYC)

rights as the dominant station on the 1100 kc / s clear channel and that said operating

schedule is subject to revision or revocation at any time during the aforementioned license

period by station WTAM ."

15 F.C.C. 2d
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continue its schedule pending consideration of its petition was later

granted.

2. The second KFAX petition for reconsideration , filed April 8,

1968, seeks reversal of a Commission action taken February 28 , 1968,

making numerous editorial, interpretive, and clarifying changes in
parts 73 and 74 of the rules. The part of that action objected to is the

amendment of section 73.7 redefining " nighttime" as "that period of
time between local sunset and local sunrise " instead of local sunset

to midnight asformerly provided. Becauseof the nature of the changes,

priorrulemaking proceedings were not held . See FCC 68-229, released

March 8, 1968, paragraphs 6, 13 ; 12 R.R. 2d 1591 , 1593, 1595. The

change is asserted to have possible impact on oneof the bases on which
KFAX claims the right to operate during the 10 p.m.- 3 a.m. period
mentioned above.

3. One of theimportant points in KFAX's argument is that , operat

ing at night with either its 1-kw nighttirne facilities or its 50-kw direc

tionalized daytime facilities, it does not cause interference, under the

full nighttime standards of the rules, to the 0.5 -mv/m 50 -percent sky

wave service area of I-A station WKYC, Cleveland ; the 50 -kw

directionalized facilities would radiate less toward WKÝC than the

nighttime 1 -kw operation. However, it is also to be borne in mind

that in the general standard broadcast (AM) allocation structure , I - A

stations like WKYC are, with some exceptions not including KEAX,

assigned to be the only stations in the 48 States on their channels at

night. The 0.5 -mv/m 50 -percent protection standard applies to I-B

stations, but to I-A stations only with respect to those other operations

which are specifically permitted in the rules. See section 73.21 ( a ) .

73.182 ( a ) ( 1 ) .

4. There must also be considered here the possible impact from

KFAX nighttime operation on class II- A station KREX, Grand

Junction, Colo. , mentioned above. Class II - A stations are those pro

vided for in section 73.22 of the rules, assigned in specified States of

the West primarily to render wide-coverage nighttimeprimary service

to underserved areas. Nighttime operation by class II stations fur

therwest can obviously have a substantial impact on these stations.

In the case of KFAX and KREX, the KFAX showing is that the

I-A station , WKYC, limits KREX to its 4.35-mv/m contour under

full nighttime conditions. With its 1-kw nondirectional facility

KFAX would increase this limit to 4.99 mv / m ; with its 50-kw direc

tional facility it would not increase it at all.

5. Hours of operation . In defense of its use of nighttime hours

even though WKYC now operates during nearly all of them , KFAX

advances a series of arguments based on various provisions of the

Commission's rules.As set forth in the petition and an earlier state

ment (November 1965 ) incorporated by reference ,it is urged that
operation from 10 p.m.until 2 or 3 a.m. , P.s.t. (which, it is said , does

not involve interference ), has been conducted since 1935, with the

consent of the Clevelan - VA station until very recently and with the

full knowledge of t missiophgranted applications for

renewal of license me or schedule and thus in effect

approve it. Dur th Cleveland I-A station did
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followed by the listing of the times of sunrise and sunset at San

Francisco. The limited-time hours rule , section 73.23 (b ), is a part

of this license, and gives KFAX the right to operate, in addition to

those daytime hours, during certain hours not used by WKYC. If

the hours in question here do not fall either between sunrise and sunset

at San Francisco, or qualify as night hours not used by WKYC,

then KFAX cannot use them at all. Therefore to argue that if they

are not night hours but experimental hours at Cleveland they can

be used , completely misses the point . In any event, the experimental

hours concept is not applicable here, any more than in other cases

where stations have attempted to justify use of daytime facilities

during nighttime hours on the ground that the time was after mid

night. Aspointed out in Music Broadcasting Company, 18 FCC 320,

10 R.R.20 ( 1954 ), and the February 1968 action amending this section

the purpose of section 73.7 is merely to distinguish those hours during

the night in which experimentation is not permitted , from the so- called

experimental period.It wasnever designed to permit regular operation

with other than authorized nighttime facilities during the time be

tween midnight and sunrise, for example use of daytime rather than

nighttime modes of operation or continued presunrise operation under

former section 73.87" in the face of a valid interference complaint

( involved in the Music Broadcasting case ).*

8. Moreover, these arguments would apply the definitions of the

rules to KFAX's operation in terms of Cleveland time rather than

time at San Francisco, where KFAX is located . This is not a reason

ably tenable construction . The term " daytime," for example, in section

73.23 ( b ) as elsewhere obviously means the hours between sunrise and

sunset at San Francisco; i.e. , the hours between the average sunrise

and sunset times for each month specified in the KFAX license. KFAX

would surely be the first to complain if it were required to sign off

at 2 p.m., P.s.t. , in December, or 2:15 in January, the times correspond

ing to sunset at Cleveland in those months ( 5 and 5:15 p.m., e.s.t.).

It is clearly appropriate, and only logical, to give the terms “ night“

or " nighttime” the same meaning — the hours between sunset and

sunrise at San Francisco. To the extent that WKYC does not use

some of these hours, KFAX may operate during them ; otherwise

it may not.

9. It is clear, moreover, that operation by KFAX during such

hours, when WKYC is operating, violates the basic clear channel

allocation scheme, referred to in paragraph 3 , above. I - A stations

such as WKYC are assigned as the only stations in the conterminous

48 States on their frequencies at night, except for certain specific

exceptions in the rules including II - A stations such as KREX but

not KFAX. As such, they are permitted to operate at night free

* KFAX attempts to distinguish two cases in this area on the ground that they involved

use of daytime rather than nighttime facilities before 4 a.m. It does not mention the lune

Broadcasting case in which this principle and the quotation in the text were set forth.

in the context of operation vel non. KFAX also refers to a 1940 Commission press release

concerning new presunrise rules, whichpointed out that any interference resulting would

be during experimental hours rather than the regular broadcast day . Whatever signifeance

this informalpronouncement may have had , the principle properly applicable is that set
forth in the later Music Broadcasting decision, cited.

Thus, if the experimental periodconcepturged by KFAX had any validity in this

connection,it would apply only to operation by KFAX after midnight San Franciscotime.

15 F.C.C. 20
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from any cochannel sources of interference to their service in the 48

States. The protection of the 0.5 -mv/ m 50 - percent skywave contour
concept emphasized by KFAX applies to I-B channels and stations

generally, but to I-A stations andchannels only in relation to those

operationsspecifically contemplated by the rules. Class II operation

on these channels is strictly secondary (see secs. 73.21 ( a ) ( 2 ) and

73.182 (a ) (2 ) ) . Presunrise operation by class II stations on these

channels west of the dominant stations is permitted, under section

73.99 as under earlier section 73.87, but onlyafter sunrise at the I - A

location and therefore not causing interference to significant skywave
service. Operation by KFAX during the hours in question here is

thus a secondary use , to be permitted only as long as the hours are not

used by the dominant station and not permitted when theyare.
10. Nor is KFAX's argument based on the language of section

73.10, concerning the experimental period , a meritorious one. As is

clear from the Music Broadcasting case, supra, and other decisions

cited by KFAX, the experimental period is simply what its name

implies: a period during which stations in general may operate for

experimental purposes in testing and maintaining apparatus, even

though they are not authorized by their licenses to operate during

these hours. It was never intended to, and does not, afford the

privilege of regular operation during these hours with other than

facilities authorized for use at that time. At the time the rule was

adopted, perhaps to a lesser extent than today , many fulltime stations

did not operate during the hours immediately after midnight, and

it was believed that therefore such testing and maintenance could be

performed during these hours with a minimum of undesirable impact.

The rule has long contained the provision that such operation on an
experimental basis must not cause interference to other stations reg .

ularly operating within the period . It is doubtful whether that would

ever be true of a class II station on a I - A channel during night hours

when the I - A station is actually operating, since any operation within

the 48 conterminous States is a source of interference to nighttime I-A

service under the basic allocation scheme. But we need not decide

this question here, since KFAX does not, and obviously cannot , claim

that its use of thesehoursis experimental. The last sentence of the

section, specifically forbidding daytime and specified -hours stations

from regular program transmissions during these hours, is no warrant

for assuming that other stations ( e.g. , limited -time stations) can

so use them . Rather, it is simply a precautionary note to the effect that

the experimental privileges given by the section do not apply to permit

regular broadcasting by the two groups of stations who are never

authorized to operate during these hours. The failure to mention

limited-time stations as similarly precluded simply reflects the fact

that under some circumstance
si.e., when the class I station is not

using the hours — these stations can broadcast regularly during the

& See secs. 73.21 ( a ) ( 1 ) and 73.182( a ) ( 1 ), and also 73.25 (a) . When KREX becomes

operationalit will cause interference toWKYC's skywave service outside of that station's

0.5 -mv / m50 - percent contour. However, skywave interference to skywave service is evaluated

on an individual basis, not taking into account the existence of other interfering signals

either as masking the interference from one or as combined with it in an R.S.S. interference

calculation . Argus Press Co. 14 F.C.C. 790, 6 R.R. 173 ( 1950 ) ; Radio Reading, 17 F.C.C.

118 , 7 R.R. 801 ( 1952 ) ; Flathead Valley Broadcasters, 5 R.R. 2d 550 ( 1965) .
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midnight -sunrise period . To state in section 73.10 that they cannot

would simply add a somewhat confusing qualification to the privilege

accorded by section 73.23 ( b ) .

11. In our view, the long history of this operation, with a series of
agreements by the I - A station and grants of renewal by the Commis

sion on the basis of KFAX applications showing these broadcasting
hours, is no basis for holding it to be either consistent with the rules

or permissible. As noted above, during at least part of the period since

1935, and apparently originally , the arrangement was based on the

fact that theI - A station was not using the early morning hours at

Cleveland which are involved - in which case KFAX clearly was

entitled to operate under the provisions of section 73.23 ( b ) . To the

extent that the KFAX operation did take place (and was agreed to )

simultaneously with the Cleveland station's operation , it was not

permitted under the rules, with or without agreement. While agree

ment by the class I station was formerly , under section 73.87, a basis

for presunrise operation by class II stations, it was never the basis

for operation such as that byKFAX as longas the class I-A station

is using the hours. It is highly doubtful whether agreements of this

sort should be the basis for permitting operations conflicting with the

basic AM allocation pattern , as this one does ; and the present pre

sunrise rule does not permit it even in that area. Certainly now that

the I - A station does not give its consent and opposes the operation,

this cannot be held to be a significant factor. The same is true of any

Commission renewals of license wherethe application contemplated

this operation. See in this connection FCC v. WOKO, Inc., 329 U.S.

223 ( 1946 ). At times the Commission action related to an operation

which was permissible under the rules, as noted ; and, since there was

continuing agreement and the KFAX and Cleveland renewals were

in recent years never under consideration simultaneously, there was

no reason to question the arrangement at other times. Now that

NBC no longer agrees to the operation and the operation clearly

conflicts with the rules, action to terminateit is appropriate.

12. Therefore operation by KFAX during the 10 p.m.3 a.m.

( P.s.t. ) period is clearly prohibited by the rules to the extent WKYC

operates during these hours. Its petition for reconsideration of the

action of May 11 , 1966, must be denied insofar as it seeks to continue

this operation on the basis of the rules mentioned. Likewise, its peti

tion for reconsiderationof April 8, 1968, objecting to the recent change

in section 73.7 ( redefinition of nighttime) must be denied. As men

tioned above, that action merely changed the rule to reflect settled

Commission policy as established in the Music Broadcast and other

decisions, and was appropriately taken without rulemaking. Inany

event, the change had no effect on KFAX's operating privileges. This

petition is therefore deniedin toto .

13. Rights under section 73.81. — Somewhat more significance
should be attached to KFAX's arguments concerning section 73.81

of the rules, relating to class I and class II stations unable to agree

Under the present geographic licensing arrangement which has existed since the early

1950's, the KFAX license expires 14 months after oneWKYCexpirationdate and 22 months
beforethe next .

15 F.C.C. 20
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on operating hours. This matter - which is the subject of a rule

making being instituted today and is the basis for our handling of

this situation for the immediate future - is discussed below , atthe

end of this document.

14. Use of daytime facilities during nighttime hours. - The second

question involved here is whether — to theextent KFAX is permitted

to operate during nighttimehours - it should be permitted to use its
50 -kw directionalized nighttime facilities , as requested in the March

1965 application. In viewof the foregoing observations, this of course

is relevant only : ( 1 ) To the extent WKYC is now not operating

during these hours ; i.e., a few hours on Monday mornings, and ( 2 )

to whatever extent WKYC may not use these hours in the future.

15. The Commission's letter of May 11, 1966, of which KFAX

seeks reconsideration, stated that its application was returned as in

consistent with the provisions of section 73.25 ( a) ( 5 ) of the rules,

relating to class II facilities on U.S. I - A channels. KFAX mentions

section 73.38, concerning limited-time stations (there are limited - time

stations on both I-A and I-B channels ). Section 73.25 ( a ) provides

that class II stations may be assigned to U.S. I - A channels asfollows:

class II- A stations, full-time class III stations at San Diego,

Calif., and Anchorage, Alaska, other full-time stations in Alaska,

Hawaii, the Virgin Islands andPuertoRico meeting specified criteria

as to protecting the continental United States, daytime and limited

time stations in those areas, and ( ( a ) ( 5 ) (ii)) , within the continental

United States excluding Alaska, where the station would operate with

the facilities authorized as of October 30, 1961. This rule was adopted

in the 1961 Clear Channel decision (docket 6741, 31 FCC 565, 21 Ř.R.

1801 ) .

16.KFAX's argument is essentially that this section ,read in the light

of the Clear Channel decision which adopted it, was not intended to

abolish, or to circumscribe to any further degree, existing limited time

stations then operating on I - A frequencies” (emphasis in original),nor
to preclude minor changes in the facilities of such stations. We note

initially that the application involved here, to use daytime facilities

duringnighttimehours, is not a minor change, eventhough it does not

involve the construction of facilities not previously authorized. See

section 1.571 . KFAX's argument must be evaluated in the light of the

purpose of the rule, as reflected in the Clear Channel decision . As a

reading of that decision makes clear,the I - A channels were regarded

as highlyimportant in providingfor future overall improvement in

standard broadcast service to the Nation , and therefore it was decided ,

for the time being, to preclude the assignment of new stations on

these frequencies, lest they impair optimum use thereof to meet allo

cations objectives not metup to thenunder the traditionalAM assign
ment process. See paragraphs 54-56 of the Clear Channel decision ,

31 FCC 584–585, 21 R.R. 1821. While the decision itself was silent

$ " Therefore we have concluded that the I-A channels should not be opened for

the assignment of stations on the same uncontrolled basis prevailing in the AM service

generally. * . Further assignments on the I - A channelsshould bemade in accordance with

an overall plan which will achieve our various objectives, including provision of maximum

service to underserved areas, provision of local outlets for the maximum number of com
munities, and others. ***

15 F.C.C. 2d
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as to changed, as opposed to new, facilities, section 73.25 ( a ), as

amended , clearly precluded changed facilities as well. After the Clear

Channel decision the Commission considered the situation of various

applications for increased, rather than new, facilities on these chan

nels, and concluded that, except for certain applications on file for

many years, they shouldbe dismissed, because of the impact grant

thereof would cause on other, more nearly optimum uses of thechan

nels in furtherance of overall allocations objectives. See KXA , Inc. , 5

R.R. 2d 338 (May 1965 ) and 5 FCC 2d 60, 8 R.R. 2d 723 ( 1966 ) ;

affirmed, KXÀ , Inc. v. FCC (C.A.D.C. 1967 ) .

17. In our judgment thesame principles must apply here.While, as

KFAX asserts, use of its 50-kw directionalized facilities during night

time hours would have no greater, and in fact less, impact on the

cochannel I-A and II-A stations than does its 1 -kw facility used at

night, the impact on other potential uses of the channel is substantial.

The radiation, suppressed toward the east, is very high toward the

north and northwest, and would thus preclude or make more difficult

assignment of a station in that portion of the country which is where

optimum further use of the frequency might well be made,providing

full-time service to underserved areas.In this connection it must be

borne in mind that any nighttime facility on the channel ( even one

using the small number of hours involved here) not only is a source

of potential interference to a new station but imposes protection re

quirements on such an operation . Thus, the ultimate optimum further

use of the channel, to be decided on rulemaking as contemplated in

the Clear Channel and KXA decisions cited above, would be preju

diced. The concomitant benefit would only be some improvement in

KFAX's service during these hours to the well -served San Francisco

area . We do not see here any reason for deviation from the literal

languageof section 73.25 (a ) ( 5 ) ,or not to apply that language.

18. Actually, much of the KFAX argument is devoted to an an

alysis of the import of section 73.38 of the rules, specifically concern

ing limited-time stations. It is urged that this is applicable because

section 73.25 ( a ) ( 5 ) , mentioned, states that further class II assign

ments on these channels shall be

consistent with the class I , class II - A , and Anchorage and San Diego assign

ments provided in this paragraph, and, in the case of limited time stations,

subject to the restrictions contained in 873.38 * * * ( emphasis in KFAX

petition ) .

It is urged that section 73.25 ( a ) , adopted some 2 years later than 73.38 ,

thus continues the privileges afforded by that earlier section , which, as

modified in September 1959, does not bar ( in itself) changes in limited

time facilities which do not increase radiation toward the cochannel

dominant station. This is incorrect. Section 73.25 ( a ) ( 5 ) simply refers

to the restrictions in section 73.38 . Where changes in facilities are

otherwise acceptable under section 73.25 ( a) ( 5 ) , they will nevertheless

not be permitted unless they also comply with the restrictions in see

tion 73.38. Where section 73.25 ( a ) ( 5) by its other terms preclude

changed facilities — as it does here - section 73.38 does not come into

• KXA , Seattle , like KFAX , is a limited -time class II station on a U.S. I -A channel .

15 F.C.C. 2d
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operation.10 We hold that acceptance of the KFAX application is
precluded by section 73.25 ( a ) ( 5 ) ofthe rules.11

19. Requests for waiver. - Inboth of the above respects operation

during certainnighttime hours, and use of its 50-kwdaytime facil

ities — the KFAXpetition requests waiver of the rules if they are

construed to preclude its requests. These were not advanced at length,

and on the basis they are presented here there is no reason to consider

them extensively. In view of the amount of full -time AM service avail

able in San Francisco, we find nothing in what is now before us to

justify waiver of the rule concerning hours of operation when that

interferes with the basic I - A allocation scheme, or of the class II

acceptability rule where the proposed facilities would have a substan

tial impact on future use of the channel. However, we realize that

KFAX may not have made all of the arguments in favor of a waiver

(rather than the meaning of the rule) which could be advanced. If

KFAX wishes to make a further showing in support of a waiver

request, by the time commentsare due inthe proceeding begun today
concerning section 73.81 , it will be considered .

20. Section 73.81 . - Section 73.81 of the rules relates to relations

between limited - time class II and class I operation and provides as

follows:

$ 73.81 Secondary station ; failure to reach agreement.

If the licensee of a secondary station authorized to operate limited time and a

dominant station on a channel are unable to agree upon a definite time for

resumption of operation by the station authorized limited time, the Commission

shall be so notified by the licensee of the station authorized limited time. After

receipt of such statement the Commission will designate for hearing the appli

cations of both stations for renewal of license , and pending the hearing the

schedule previously adhered to shall remain in full force and effect.

This rule was adopted in its present form in 1939 (when the AM rules

were codified into what is basically their present form ), and is essen

tially the same as Federal Radio Commission rule 160, adopted in 1931 .

It has very seldom been used, never in recent years except in thepresent

matter. Here, after the Commission's staff questioned KFAX's appli

cation and nighttime hours ofoperation in 1965, that station's Novem

ber 1965 statement in reply claimed rights under this section. It was

stated that KFAX wished to continue its longstanding schedule, and

that it was notifying the Commission of its inability to reach agree

ment with NBC (WKYC) for the ensuing license period , and invok

ing the mandatory procedure specified in section 73.81 if the

Commission believes that NBC's consent is required and it is not

forthcoming: It renews this position briefly in its petition for

reconsideration .

21. NBC, in replying to the KFAX 1965 statement and opposing its

10 Sec. 73.38 was adopted in 1959 in the Daytime Skywave proceeding (Docket $ 333 ). It

was designed to insure against increases in interference to class I service resulting from
changes in the facilities of such stations , and to avoid any additions in number to this

rather ambiguous category of stations. Sec . 73.25 (a ) (5 ) ,adopted 2 years later, represented

a largely different concept, outlined above : preserving the potential of the I-A channels
for optimum use on a controlled basis. This modified the earlier concepts as to limited -time

stations, as well as daytime stations , on I-A channels .

11 We also note that sec. 73.23 ( b ) of the rules, defining the hours of operation of limited

time stations, states that such stations operate with facilities authorized as of Nov. 30 ,

1959 .
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present petition , takes the position that it is in no position to agree to
a KFAX schedule which violates the Commission's rules ; and that the

rules certainly do not contemplate that KFAX shall bein a position

to dictate theI - A station's operating hours, in complete contravention

of the basic clear channel allocation scheme. It states that there is a

definite time when KFAX can resume operation , using the language

of section 73.81–9 p.m., P.s.t. (midnight e.s.t.), Monday mornings. It

is stated that the provisions of this section were clearly notdesigned

to override section 73.23 (b ) , permitting KFAX operation only during

unused nighttime hours; but rather,taken together with section 73.80,

designed toinsure that the I - A station's hours are not so indefinite that

the class II station cannot know what hours are available to it.12

Here, it is said, the hours are definite - midnight to 5:30 a.m. Monday

morning - and the rule does not apply.

22. We agree with NBC that under present circumstances, with

nearly allclass I stations operating 24hours aday most of the week, the

rule should provide only for a definite schedule of the dominant sta

tion's hoursso that the class II stations may know what nighttime

time is available to it. But it is far from clear that this is what the rule

in its present form provides. It could beargued that it contemplates

an agreement by the two stations providingfor a reasonable amount

of class II operation, or otherwise a determination by the Commission

after a comparative proceeding. In order to eliminate any uncertainty

in this respect, and bring the rule into clear accord with what the public

interest in maximum radio service requires, we are today instituting a

rulemaking proceeding on the subject.KFAX and NBČ may wish , in

the comments we assume they will file, to discuss the correct interpreta

tion of the present language as well as the merits of the proposed

revision .

23. The KFAX application for renewal of license , which is now

pending, will be conditioned on the outcomeof this rulemaking. Mean

while, pending the outcome of this rulemaking proceeding, we believe

it appropriate to permit its longstanding operation, with 1-kw night

time facilities , to continue . It will be permitted to continue until 30

days after a decision in this proceeding, and if it appears appropriate

the decision will order termination at that time.

24. In view of the foregoing, It is ordered , That :

( 1 ) The petitions for reconsideration filed by Argonaut Broad

casting Co. (KFAX ) on June 10, 1966, and April 8 , 1968, and listed

in the caption hereof Are denied .

(2 ) Until 30 days after a decision in docket 18421 , station KFAX,

San Francisco, May operate, with its facilities authorized for night

time use, during the hours from 10 p.m. to 3 a.m., Pacific standard
time .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

12 Section 73.80 reads as follows :

" $ 73.80 Secondary station ; filing of operating schedule.

* The licensee of a secondary station which is authorized to operate limited time and
which may resume operation at the time the dominant station ( or stations ) on the same

channel ceases operation , shall,with each application for renewal of license, filein triplicate

a copy of its regular operating schedule , bearing a signed notationby the licensee of the
dominant station of its objection or lack of objection thereto . "

15 F.C.C. 2d
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FCC 69R-10

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications

BALTIMORE BROADCASTING CO ., BALTIMORE, MD. Docket No. 17740

File No. BPCT-3810

THE MEADOWS BROADCASTING Co., Inc., BALTI- Docket No. 17741

File No. BPCT -3878

For Construction Permit for New

Television Broadcast Station

MORE, MD.

MEMORANDUM OPINION AND ORDER

( Adopted January 8, 1969 )

BY THE REVIEW BOARD :

1. Baltimore Broadcasting Co. (Baltimore ), and the Meadows

Broadcasting Co., Inc. (Meadows), are applicants seeking authoriza

tion to construct a new television broadcast station at Baltimore, Md.,

on Channel 54. By order, FCC 67–1064, released September 28, 1967,

the mutually exclusive applications were designated for hearing

under a comparative issue. On October 8, 1968, the applicants filed

with the Commission a joint request for approval of agreement,

which contemplates dismissal of the Meadows application and the

grant of the Baltimore application. The joint agreement provides for

the following successive steps: ( 1 ) Dismissal of the Meadows appli

cation, (2) grant of the Baltimore application, ( 3 ) upon notice by

Knott Industries, Inc., the sole stockholder of Meadows, the forma

tion of a new corporation to be known as Baltimore Broadcasting

Corp. (BBC ) , in which Baltimore and Meadows will each own one

half of the common voting stock, (4 ) filing of an application for

assignment of the construction permit from Baltimore to BBC , ( 5 )

the assistance of certain offices and employees of Lewron Television,

Inc. (Lewron ), in the construction and operation of the station , and

(6) ownership of one-third of the outstanding common stock of

BBC by Lewron, Knott, and Baltimore. The agreement calls for

reimbursement by BBC of the expenses incurred in the prosecution

of applications to the date of this agreement of Baltimore, Meadows,

1 Other related pleadings before the Board for consideration are : (a) Broadcast Bureau's

comments. filed Nov. 4 , 1968 ; ( b) petition for acceptance of late filing, filed Dec. 2, 1968,

by Baltimore and Meadows ; and (c ) reply , filed Dec. 2 , 1968, by Baltimore and Meadows. In

view of the complexity of the issues involved herein. the Review Board finds that sufficient

reason to support the petition for acceptance of late filing has been shown.

? Lewron is a former applicant in this proceeding. Its application was amended to in

clude Meadows as the applicant. See par. 5. infra.

* The arrangements for effectuating the new corporation encompass detailed plans for

its organization and capitalization . None of these plans, however , appear to detract from

the bona fides ofthe proposedmerger, and, therefore, they need not be reiterated herein .

15 F.C.C. 2d
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and Lewron. Additionally the agreement provides that Baltimore

shall be reimbursed the costs of organizing BBC.

2. The petitioners have submitted affidavits fromall parties to the
agreement setting forth the exact nature of the consideration involved ,

the details regarding the initiation and history of the negotiations,

and the reason why the agreement is considered to be in the public

interest ; i.e., it would permit an immediate grant of the Baltimore

application, thereby expediting the inauguration of a new television

broadcast service .

3. Baltimore, Meadows, and Lewron have each supplied itemized

statements of expenses allegedly incurred in the preparation and

prosecution of their applications. Baltimore's listed expenditures total

$29,730.87. Of this amount, however, Baltimore has provided no sub

stantiation for the following items : $ 15,000 for consideration for an

option on towersite; $ 1,000 for the professional services of a com

munications consultant ; $935.23 for structural analysis of tower ; and

$150 for a title examination for the towersite. The remaining items

have been adequately substantiated, and therefore reimbursement to

Baltimore canbe approved in an amount of $ 12,645.64. We cannot,

however, approve reimbursement to Baltimore of the expenses of or

ganizing BBC. These expenses, which have not yet been incurred,

cannot be determined at this time. In any event, such expenses clearly

cannot be regarded as out-of-pocket expenditures at this time.

4. The itemized expenses of Meadows total $ 6,421.53. All of the

expenses are adequately substantiated , with two exceptions. Meadows

lists as an expenditurean amount of $ 577.18 for organization expense.

In response to the Bureau's comments, wherein this item was chal

lenged, petitioners, with their reply pleading, submitted an affidavit

from John A. Pryor, the treasurer and general counsel of Meadows &

Knott Industries, Inc.He states, “ that the organizational expenses con

sist of $350 paid to himself for legal expenses and $ 277.18 for fees to

the State of Maryland.” Although we believe that fees paid in con

nection with the incorporation of Meadows are reimbursable, ap

proval of reimbursement for the legal fee paid to Pryor cannot be

approved absent further substantiation in light of Pryor's position as

anofficer of Meadows & Knott. See Miss Lou Broadcasting Corp.
FCC 68R-30, 11 FCC 2d 589. A listed expenditure of $ 828.75 for

engineering expenses was further broken down in petitioners' reply

pleading into $51.50 for a “Horizon photograph ” from “Charese

and $ 777.25 for a consulting engineer. There is no further substantia

tion of the $51.50 expense, which must therefore also be disallowed .

Meadows has therefore adequately substantiated expenses in an

amount of $ 6,020.03.

5. Lewron itemizes expenses which total $ 5,131.28. The Broadcast

Bureau, in its comments, questions whether Lewron has already been

reimbursed for these expenditures in view of a provision in the agree

ment between Lewron and Meadows whereby Lewron_agreed to

transfer at cost to Meadows its previous submissions to the FCC. How

ever, Pryor in his affidavit submitted with petitioners' reply pleading,

states , “ ihat the Lewron -Meadows agreement was not effectuated be

cause of the consummation of the subject agreement, and that Lewron

15 F.C.C. 2d
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was therefore not reimbursed for its expenses.” Under these circum

stances, we are of the view that Lewron may be reimbursed for legiti

mate expenditures. However, one of the listed expenditures, $ 924.85

for engineering expenses, cannot be approved in full. The consulting
engineer for Lowron and Meadows submitted an affidavit with peti

tioners' reply pleadings, in which he states that charges of $ 1,549.85
were billed to Lewron and Meadows. " Since Meadows claimed to

have paid this engineer $ 777.25, the amount that can be approved for

Lewronis $ 772.60. The remaining expenditures listed by Lewron have

been adequately substantiated, and therefore reimbursement in an

amount of $4,979.03 will be approved.

6. Accordingly, It is ordered , That the petition for acceptance of late

filing, filed December 2, 1968, by Baltimore Broadcasting Co. and the

Meadows Broadcasting Co., Inc., Is granted ; that the agreement Is

approved to the extent indicated herein ; that the application of the

Meadows Broadcasting Co., Inc. (BPCT -3878 ), 18 dismissed with

prejudice ; that the application of Baltimore Broadcasting Co.

( BPCT-3810 ) Is granted ; and that this proceeding Is terminated.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69R - 8

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

J. C. BLANCETT, TRADING AS BLANCETT BROAD

CASTING Co., HARDINSBURG, KY.

Dr. O. C. CARTER, PAUL FUQUA AND DR. ROB

ERT D. INGRAM , DOING BUSINESS AS BRECK

INRIDGE BROADCASTING Co., HARDINSBURG,
Ky

For Construction Permit

Docket No. 17856

File No. BPH - 5815

Docket No. 17857

File No. BPH -5927

ORDER

(Adopted January 8, 1969)

BY THE REVIEW BOARD :

1. The Review Board having before it for consideration the mo

tion for leave to amend and to reopen the record, filed December 19,

1968, by Dr. O. C. Carter, Paul Fuqua, and Dr. Robert D. Ingram ,

doing business as Breckinridge Broadcasting Co. ( Breckinridge ) ;?

2. It appearing, That the proposed amendment is necessary to re

flect a change inthe legal entity prosecuting the Breckinridge appli

cation ; i.e. , from the partnership entity to Breckinridge Broadcasting

Co., Inc., a corporation formed under the laws of Kentucky ; and

3. It further appearing, That on December 13, 1968 , the Commis

sion granted the application for voluntary assignment of the license

of standard broadcast station WHIC , Hardinsburg,Ky . , from the

partnership entity to Breckinridge Broadcasting Co., Inc.; and

4. It further appearing, That the proposed amendment is unop

posed bythe other partiesto this proceeding, will neither necessitate

the addition of new parties or issues ? nor prejudice the other parties:

5. It is ordered , That the motion for leave to amend and to reopen the

record, filed December 19 , 1968, by Dr. O. C. Carter, Paul Fuqua, and

Dr. Robert D. Ingram , doing business as Breckinridge Broadcasting

Co. Is granted; that the record 18 reopened ; that the amendment 18
occepted ; and that the record Is closed .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

1 The initial decision of Chief Hearing Examiner James D. Cunningham (FCC 68D - 59.

14 R.R. 20 173, released Sept. 16, 1968 ). proposing a grant of the Blancett Broadcasting

Co. application and a denial of the Breckinridge application , is presently before the

Review Board on exceptions filedby Breckinridge.

3 The three partners of Breckinridgehaveretained the same equal ownership interest in
the corporate entity .

15 F.C.C. 2d
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FCC 69-41

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of

BOONE BIBLICAL COLLEGE (KFGQ - FM ),

BOONE, IOWA

Has : 99.3 mc, No. 257 ; 310 w ; 200 ft.

Req : 98.9 mc, No. 255; 27.5 kw ; 330 ft.
For Construction Permit

ORDER

(Adopted January 15, 1969 )

BY THE COMMISSION : COMMISSIONERS HYDE, CHAIRMAN ; WADSWORTH ,

AND H. REX LEE DISSENTING.

1. The Commission has before it for consideration the above-cap

tioned and described application and the applicant's request for a

waiver of the mileage separation requirements of section 73.207 (a )

of the Commission's rules to permitacceptance of the application.

2. The transmitter site specified by the applicant involves a 17

mile short spacing with station KEYC -FM , Mankato, Minn.

3. In support of the request for waiver, Boone Biblical College

states ( a ) the site is immediately available, ( b ) the site is near the

principal city and is centrally located with regard to therural area

to be served , ( c) a site meeting the spacing with KEYC-FM would

present operating difficulties as it would be removed from theprincipal

city, ( d) more than equivalent protection would beafforded KEYC

FM, ( é) it is unable to locate a site meeting the spacing with

KEYC -FM without creating a short-spacing problem with KDPS,

Des Moines, Iowa, and (f) KEYC -FMhas stated it would not object

to the proposal if certain conditions were accepted by KFGQ -FM .

Theassignment of channel 255 was an unfortunate assignment as

it would require a site approximately 18 milessouth of Boone to meet

the minimum spacing requirement with KEYC -FM , whereas a site

even 5 miles south of Boone would introduce a new short spacing

with station KDPS, Des Moines, Iowa ( channel 201 ), which lies ap

proximately 35 miles south -southeast of Boone. A site approximately

33 miles east-southeast of Boone would be required for use of channel

255 with no short spacings.

5. TheCommission finds that the proposed 17-mileshort spacing

with KEYC -FM is excessive and has concluded that the reasons ad

vanced by Boone Biblical College are not sufficient to justify a waiver

of its rules. Furthermore, because of the impracticability of selection

of a site and facilities for use of channel 255 and which would be in

conformance with the Commission's rules, the Commission will

15 F.C.C. 2a
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institute a rulemaking proceeding to delete assignment of channel

255 from Boone, Iowa .

6. Accordingly, It is ordered, That the request of Boone Biblical

College for waiver of section 73.207 (a ) of the Commission's rules 18

hereby denied , and that the above -captioned proposal 18 returned to

the applicant.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69R -33

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

AUGUSTINE L. CAVALLARO, Jr. , BAYAMON, P.R.

For Construction Permit

Docket No. 16891

File No. BP-16182

APPEARANCES

Jerome S. Boros, on behalf of Augustine L. Cavallaro, Jr.,

applicant; Thomas B. Fitzpatrick, Robert W. Geweke, and John B.

Letterman, on behalf of the Chief, Broadcast Bureau, Federal Com

munications Commission .

DECISION

(Adopted January 16, 1969 )

BY THE REVIEW BOARD : BERKEMEYER, PINCOCK AND SLONE.

1. This proceeding involves the application of Augustine L. Caval

laro , Jr. (Cavallaro ), requesting a construction permit for a new class

II standard broadcast station at Bayamon, P.R. By memorandum

opinionand order, FCC 66–866, 5 FCČ 2d 138, the Commission desig

nated this application for hearing, together with that of the then

pending mutually exclusive application of Luis Prado Martorell

(docket No. 16890), ' on site suitability and financial issues as to Caval

laro, and areas and populations, suburban community, section 307 ( b )

andcontingent comparative issues asto bothapplicants. A siteavail

ability issue as to Cavallaro wassubsequently added bythe Board

(memorandum opinion and order, FCC 67R -67, 7 FCC 28 73, released
Mar. 1 , 1967) .

2. In an initial decision , FCC 68D - 17 , released February 27, 1968 ,

Hearing Examiner Elizabeth C.Smith resolved all outstanding issues,

except that relating to the suburban community presumption, in favor

of the applicant. With respect to this issue, the examiner concluded

that Cavallaro had failed to rebut the suburban community policy

statement presumption ; ' that it appeared that the applicant realisti

cally proposeda local transmissionfacility for San Juan ; andthat the

proposal satisfied the technical requirements of section 73.30, 73.31

and 73.188 (b ) ( 1 ) and ( 2 ) of the rules for a station assigned to San

Juan. The examiner therefore proposed to grant Cavallaro's applica

tion subject to the condition that the application be amended to specify

1 The Martorell application was subsequently dismissed in hearing on Mar. 9, 1967 , for
failure to prosecute.

2 Policy statement on Sec. 307 ( b ) : Considerations for Standard Broadcast Facilities

Involving Suburban Communities, 2 FCC 20 190, 6 R.R. 2d 1901 ( 1965 ) , reconsideration

denied 2 FCC 20 866, 6 R.R. 20 1908 (1966 ) .

15 F.C.C. 2d
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San Juan as the station location .The proceedingis presently before

the Review Board on exceptions filed by the Broadcast Bureau. Vari

ous interlocutory pleadings were subsequently filedby the Bureau and

Cavallaro, requesting specific Board action in light of the Commis

sion's recent suburban community policy statement clarification, 13

FCC 2d 391 , 13 R.R. 2d 1901 (1968 ) . The Board has reviewed the

initial decision in light of the exceptions, its examination of the

record, the interlocutory pleadings, and the oral arguments presented
before a panel of the Board on November 12, 1968; and, concurs in

and adopts the examiner's findings (as corrected by Bureau excep

tions 1 and 2 ) and conclusions on allissues in this proceeding except

those which relate to the examiner's ultimate grant of Cavallaro's

application as a San Juan station.

3. The Bureau's four major exceptions (exceptions 3 to 6 ) are

directed to statements of the examiner which either assert or are based

upon the premise that the amended application should not be removed

from hearing status and returned to the processing line. In exceptions

filed at a time when V.W.B. , Inc. , 13 FCC 2d 400, 13 R.R. 20 487

( 1968 ) , was still under Commission consideration , the Bureau con

tended that the Commission's action therein would be controlling in

the instant case. In reply, Cavallaro argued that V.W.B., Inc. , would

not be determinative and that this fact was recognized by the Board

in its refusal to grant the Bureau's request for an extension of time

in which to file exceptions until the Commission disposed of V.W.B.,

Inc.'s application for review ( order, FCC 68R-190, released May 3,

1968 ) .

4. On June 12, 1968 , the Commission adopted its memorandum

opinion and order in V.W.B., Inc. , supra, holding that a lone appli

cant, V.W.B., Inc. , was improperly relying on provisions of the sub

urban community policy statement to obtain a grant for a community,

other than the station location specified in the application , in a man

ner which would not otherwise be permitted underthe rules. Inasmuch

as that applicant had not " categorically disclaimed” any further

intention to prosecute its application for the station location it had

originally specified, the Commission gave the applicant a final op

portunity to elect whether it would make a showing under the sub

urban community issue or would amend its application to specify the

larger community. If the latter alternative was selected , the Commis

sion directed the examiner to remove the application from hearing and

return it to the processing line. On the day V.W.B., Inc., was adopted

the Commission also issued its policy statement clarification, which

states, in part, that :

Where a lone applicant originally proposes to serve a smaller communityand
subsequently seeks an authorization for the nearby larger community , he will be

required to petition to amend his application to specify that larger community.

If the amendment is granted, the application will be removed from hearing,

returned to the processing line , assigned a new file number, and the applicant

will be required to comply with all of the provisions of our regulations and

policies for that larger community before his application will be granted.

3 Broadcast Bureau exceptions 1 and 2 are corrective and supplementary and are dictated
by the record .

* Specific reference is made to pars. 13 , 19 , 20, and 22 of the examiner's conclusions.
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5. On July 11, 1968, the Bureau filed a pleading entitled “Petition

for Review Board Action "-the first in a series of interlocutory plead

ings to be filed by the parties to this proceeding. The Bureau argued

that, pursuant to V.W.B., Inc. , supra , and the policy statement clari

fication, supra , Cavallaro, as a “hone applicant,” should be directed

to indicate (within 10 days) whether he proposes to amend his ap

plication to specify San Juan as his principalcommunity. The Bureau

contends that if Cavallaro fails to notify the Board of his intention to

amend or fails to amend (within 30 days), the application should be

summarily denied but if, within the prescribed period, heamends his

application to specify San Juan, the application should be returned

to the processing line. A motion to dismiss the Bureau's petition was

filed by Cavallaro on August 1 , 1968 , requesting that the Bureau's

pleading be dismissed as unauthorized or, in the alternative, be ac

cepted as a supplement to the Bureau's brief in support of exceptions

to the initial decision ; and, should the latter alternative be utilized,

Cavallaro asks Board consideration of a forthcoming supplemental

reply. On August 12, 1968, the Bureau filed an opposition to the Caval

laro motion to dismiss. The Bureau argues that its petition is not

unauthorized because “ there is nothing in the rules which forecloses

a party to a proceeding from filing at any time a plea for special action

by the authority before whom or before which the proceeding is pend

ing." In a reply, filed August 29, 1968, Cavallaro indicates that he has

“ reconsidered his position " and is now of the opinion that the Board

may consider the merits of the Bureau's “ Petition for Review Board

Action" provided Cavallaro's supplemental reply is also considered ;

said reply was filed on September 13, 1968 .

6. In its supplementalreply, Cavallaro maintains that V.W.B., Inc.,

is factually distinguishable from the instant case and that the policy

statement clarification is inapplicable . Contending that his status as

a " lone applicant” was the unavoidable result of the unsolicited and

unexpected withdrawal of Martorell, Cavallaro submits that he could

have originally applied for the larger community under the Martorell

cutoffnotice 5 since the application , although specifying Bayamon,

met all of the technical requirements for San Juan ; that no other ap

plicant was precludedfrom filing its proposal pursuant to this notice

because Cavallaro filed the day before the cutoff date ; that he has al

ready ascertained the programing needs and interests of both Baya

mon and San Juan and has found no significant differences; that the

Commonwealth of Puerto Rico is sui generis in its political and socio

economic structure in that the city -suburb distinctions and relation

ships which exist in the U.S. mainland are inapposite in Puerto Rico ;

and that this applicant continues to propose a facility to serve the com

mon broadcast needs of Bayamon and San Juan. Thus, Cavallaro

avers, the problems which the clarification was designed to obviate ;

i.e., failure to meet the technical requirements for the larger city be

fore the application is accepted for filing, failure to makea suburban

showing for the larger community, andthe discouraging of other ap

ܕ

& On Mar. 19, 1964 , the Commission released a cutoff notice ( FCC 64-233 ) , which

announced the Commission's intention to accept applications" specifying substantially the
same facilities " as Martorell,

15 F.C.C. 2d
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plications for the larger or another community, are not present here.

În addition, Cavallaro argues that almost 5 years have been devoted

to the prosecution of this application ; that his other radio station

(WTTT, Amherst, Mass.), has been sold ; and that further litigation

with respect to this application would constitute an unreasonable fi
nancial burden . On September 20, 1968, the Bureau filed a motion to

strike Cavallaro's supplementalreply as an unauthorizedpleading. The

Bureau requested that in the event the supplemental reply is not

stricken bythe Board, the Bureau be authorized to file a response di

rected to the merits of the supplemental reply. Cavallarofiled an op

position to this motion on October 3, 1968.Pursuant to Board order,

FCC 68R 443, released October 22, 1968, the Bureau filed final com
ments on October 24, 1968. The Bureau there characterizes Cavallaro's

conduct as a " classic illustration " of an attempt to secure a grant by

any means possible, without prior compliance with Commission re

quirements applicable to a San Juan proposal.

7. Cavallaro's argument that the absence of the traditional city -sub

urb relationship in Puerto Rico renders the policy statement presump

tion inapplicable, must be rejected. In addition to Cavallaro's failure

to exceptto the examiner's specific rejection of this contention, the

Board finds nothing in the designation order of this proceeding, the

policy statement, or the clarification which supports the assertion that

the communities in the San Juan, P.R., area are or should be exempt

from the operation of the Commission's suburban community policy .

Finally , the arguments raised in Cavallaro's supplemental reply fail

to justify a departure from the application of our traditional stand

ards. While as a " central city ,” San Juan may exert a degree of in

fluence over other proximate communities, such a circumstance does

not appear to be significantly dissimilar to the traditional " mainland ”

experience, and a different standard is therefore not warranted in the

instant case .

8. In our view, the procedural circumstances of this case bring it

within the ambit of the policy statement clarification. Thus, Caval
laro, a lone applicant ? who has failed to rebut the policy statement
presumption and who meets the technical requirements for the larger

community, will , if it files the required amendment, be in the position

of seeking a grant for the larger community without prior compli

ance with all applicable Commission rules and policies. While Caval
laro argues that his status as a lone applicant was " unsolicited and

unexpected ," it is nonetheless clear that at all critical states of this

proceeding Cavallaro was able to prosecute his application without
particular concern for the comparative strength andmerit of his pro

posal. Thus, after the Martorell withdrawal, Cavallaro suffered no

comparative disadvantage in conceding that the policy statement pre

sumption could not be overcome. In addition, there is no indication in

In another context, the Commission has drawn no distinction in the applicability of its

policies to communitiesin the San Juan area. Island Teleradio Service, Inc., 30 FCC 52.

55 , adopted Jan. 11 , 1961 .

* Thecompeting applicant. Martorell, had been dismissed for failure to prosecute prior

to the time Cavallaro made his evidentiary showing under the policy statement issues .
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8

9

the clarification or since that it is not to be applied if a proceeding, at

its inception, involved multiple parties.

9. Cavallaro has recently argued that he has been " forced , coerced ,

[and] compelled to amend for San Juan" and that he continues to be

" interested in a grant for Bayamon .” However, this applicant's present

protestations can be accorded little weight when it isrecognized that

not only did Cavallaro previously fail to express displeasure with his

stationlocation by excepting to the examiner's recommended San Juan

grant, but additionally took no exception to the examiner's conclusion

that the proposed station would, it appears, provide a local transmis
sion facility for San Juan, the central city in the metropolitan area
in which Bayamon is located ."

10. Viewing Cavallaro as a San Juan applicant , as is required by the

record , neither the application which was accepted for filing and des

ignated for hearing, nor amendments thereto, nor the evidentiary

showing demonstrate that he has complied with the various Commis

sion rules and policies applicable to such a proposal. Thus, Cavallaro

has not givenprior notice of his intention to serve San Juan so that,

at least technically, interested parties might have an opportunity to

propose service for the same or a needier community ( 1 day remained

for filing applications prior to the cutoff date ) , or to object to the pro

posed service .More importantly, however, therecord fails to indicate

that Cavallaro has sufficiently investigated the programing needs and

interests of San Juan, or that he proposes to meet such needs and in

terests. No issues relating to San Juan programing needs were speci

fied in this proceeding and the examiner made no finding and drew no

conclusion as to Cavallaro's efforts in this regard. As a result, there

is a dearth of evidence in the record as to Cavallaro's efforts to ascer

tain San Juan programing needs or his attempts to program to satisfy

such needs. The scant data in the record concerning the city of San

Juan is merely the byproduct of Cavallaro's expressed desire to as

certain Bayamon programing needs. Thus, for example, only a mi

nority of the questionnaires utilized by Cavallaro were, in fact, com

pleted by San Juan residents.10 In addition, the record fails to disclose

any substantial efforts made by this applicant to contact San Juan

& While it was recognized in the clarification that the circumstances discussed herein could

arise in a multiple applicant proceeding, the Commission found it more appropriate to

reserve judgment on theprocedure tobefollowedin such circumstances until the specific

facts were under consideration.

9 With respect to the examiner's resolution of the suburban community issue the Board

notes that counsel for Cavallaro concluded on the record that

“ there are to our opinion no substantial unsatisfied needs based upon our study of the

programming needs of the Municipio ofBayamon,and we believe that what needs exist

are essentially coterminous with the needs of San Juan and these needs are being met by

existing Bayamon and San Juan stations." Tr . 992 .

Although, at oral argument, counsel for Cavallaro attempted to show a contradiction

between such statements and the hearing record, the Board remains unpersuaded that

Cavallaro has demonstrated that any substantial, unsatisfied needs exist in either Bayamon

or San Juan . In this regard , the Board notes the examiner's findings that all urban areas

within the proposed service area now receive a minimum of eight and a maximum of

17 daytime primary services : and the rural portions of such area are served by a minimum

of 15 and a maximum of 25 daytime services. At night, a minimum of four and a maximum

of 16 stations serve any one portion of the proposed nighttime interference -free contour ;

and a minimum of nine and a maximum of 13 stations serve any one portion of the

municipio of Bayamon .

10 Although Cavallaro alleges in his supplemental reply that " more than half of the
questionnaires seemingly were completed by San Juan residents ," the Board's review of

the record reveals thatof the 71 questionnaires produced at hearing , only 21 were authored

by San Juan residents.
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community civic, social or religious leaders. Therefore , the Board is
unable to determine whether Cavallaro has made sufficient efforts to

ascertain San Juan programing needs or whether he proposes to

meet such needs and interests.

11. One final comment is warranted . Cavallaro argues that the clari

ficationrequirement that certain applications be returnedto the proc

essing line " * * * is a pretty badballgame when in the fourth quar

ter the rules are changed.” Be that as it may, the Board, having

concluded that the clarification is applicable here, is in no position to

alter its provisions. Moreover, Cavallaro has been on notice since his

application was designated for hearing that his intention to serve a

community of 15,109persons with a 10 kw , directionalized operation

which would place a 25 -mv/m signal day and night over all of a city

of approximately 432,000 was not being accepted without proof.11 The

burden imposed on an applicant in these circumstances remains un

changed ; it is only the consequences of his failure to meet this burden

which have been amplified by the clarification. When Matorell's appli

cation was dismissed, Cavallaro, by the evidentiary record he made,

abandoned any serious pretense of being a Bayamon applicant and,

contrary to the contention made at oral argument, virtually conceded

that this proposal would now be for San Juan. By this action, which

could be viewed as a de facto amendment of his application , any equi

table claim he may have had to exemption from the clarification pro

cedures was lost . As previously noted , the examiner concluded that

“ the proposed station would , it appears, realistically provide a local

transmission facility for San Juan * * '* , ” and granted the applica

tion subject to a condition that it be amended to specify San Juan as

the station location . No exceptions were addressed to that conclusion

or to the conditional grant. If, at this juncture, Cavallaro is compelled

to go through the prehearing processing procedure again, this con

sequence is, in part, a result ofhis own action.2

12. For the reasons stated herein , the exceptions filed by the Broad

cast Bureau are hereby granted . Cavallaro will be required to notify

the Board within 10 days of the release date of this decision whether

he proposes to amend his application to specify San Juan, P.R., as

his station location ; and if such amendment is filed within 30days of

the release of this decision, theapplication will be returned to the proc

essing line.18 If the applicant fails to indicate within the 10-day period

that it will amend, or if having indicated that it will amend, fails

to file such amendment within 30 days of the release of this decision,
the application will be denied.

13. Accordingly, It is ordered , That the petition for Review Board

action, filed July 11 , 1968, by the Broadcast Bureau, 18 granted ; that

11 The Policy statement on sec. 307 ( b ) : Consideration was adopted Dec. 22, 1965 , 2 FCC

20 190 , over 9 months before the designation order herein .

12 In addition, to the extent that Cavallaro bemoans the long duration of this proceeding

or characterizes the hearing, process as a “ treadmill procedure from which there is no

ultimate escape save denial," the Board notes that the evidence which requires that this

application be returned to the processing line cannot be outweighed by Cavallaro's private

interests becauseof the long pendency of this proceeding. See The Tidewater Broadcasting

Co., 12 FCC 20 471, 12R.R. 20 1133 ( 1968) ; Northern Indiana Broadcasters, Inc., 13 FCC

2d 546, 13 R.R. 20 615 ( 1968 ).

!?In light of the action taken herein . Cavallaro will then be given an opportunity to
submit anadditional amendment if he chooses tomodify his San Juan proposal.
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the motion to dismiss " Petition for Review Board Action," or for

alternative relief, filed August 1, 1968,by Augustine L. Cavallaro, Jr.,
Is denied ; that the motion to strike, filed September 20, 1968, by the

Broadcast Bureau, Is denied ; and

14. It is further ordered , That Augustine L. Cavallaro 18 afforded

10 days from the release date of this decision in which to notify the

Review Board as to whether heintends to file , within 30 days fromthe

release date herein , an amendment to specify San Juan as his principal

city location .

DONALD J. BERKEMEYER, Member.

15 F.C.C. 2d
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FCC 68D - 17

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of Docket No. 16891

AUGUSTINEL.CAVALLARO, Jr. , BAYAMON , P.R. } File No.BP -16182

For Construction Permit

APPEARANCES

Jerome S. Boros, on behalf of Augustine L. Cavallaro, Jr., appli
cant ; and John B. Letterman , on behalf of the Broadcast Bureau of

the Federal Communications Commission .

INITIAL DECISION OF HEARING EXAMINER ELIZABETH C. SMITH

( Issued February 21 , 1968 )

PRELIMINARY STATEMENT

1. This proceeding involves the application of Augustine L. Caval

laro, Jr. (Cavallaro ) , requesting a construction permit for a class II

standard broadcast station at Bayamon, P.R. By memorandum opin

ion and order (FCC 66–866 )adopted September 28, 1966, released

October 4, 1966 (5 FCC 2d 138 ) ,the Commission designated this ap

plication for hearing, together with that of the then pending mutually

exclusive application of Luis Prado Martorell (docket No. 16890 ) ,

upon the following issues :

1. To determine the areas and populations which would receive primary service

from each of the proposals and the availability of other primary service to such

areasand populations.

2. To determine

( a ) Whether conditions exist in the vicinity of the antenna -transmitter

site proposed by Cavallaro which would preclude satisfactory adjustment

and maintenance of the proposed directional antenna system ; and

( b ) In light of the evidence adduced with respect to (a ) , whether the

antenna -transmitter site proposed by Cavallaro is suitable .

3. To determine, with respect to the Cavallaro application

( a ) Whether Cavallaro's estimate of the cost of clearing and preparing

his proposed transmitter -antenna site is reasonable , and, in the light of the

evidence adduced with respect to that question , whether his estimate of

initial construction and first-year operating costs is reasonable ;

( b) Whether Cavallaro's father has sufficient cash and other liquid asets

available to permit him to meet his loan commitment to Cavallaro ;

( c ) The extent of ( avalla ro's own cash and other liquid assets, and the

proportion of those assets which he intends to provide, if necessary , to meet

the initial construction and first -year operating expenses of his proposed
station ;

( d ) Whether the San Martin Mortgage & Investment Corp. possesses

sufficient liquid assets to enable it to lend $ 100,000 to Cavallaro, and, if so ,

whether such San Martin loan will be available to Cavallaro if his application
is granted ;

(e)The basis for Cavallaro's estimate of revenues in the proposed sta
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tion's first year of operation , whether such estimate is reasonable, and the

extent to which revenues may be relied upon to yield necessary funds for

the operation of the proposed station during the first year ; and

(f) In light of the evidence adduced pursuant to 3 ( a ) through ( e ) ,

whether the applicantis financially qualified .

4. To determine whether the application of Luis Prado Martorell will realisti

cally provide a local transmission facility for his specified station location or for

another , larger community , in lightofall of therelevant evidence,including, but

not necessarily limited to, the showing with respect to

( a ) The extent to which the specified station location has been ascertained

by the applicant to have separate and distinct programing needs;

( 0 ) The extent to which the needs of the specified station location are

being met by existing standard broadcast stations ;

( c ) The extent to which the applicant's program proposal will meet the

specific, unsatisfied programing needs of his specified station location ; and

( d ) The extent to which the projected sources of the applicant's adver

tising revenues within his specified station location are adequate to sup

port his proposal, as compared with his projected sources from all other

areas.

5. To determine, in the event that it is concluded, rsuant to issue 4, that the

Martorell proposal will not realistically provide a local transmission service for

his specified station location, whether the proposal meets all of the technical pro

visions of the rules, including sections 73.30, 73.31 , and 73.188 (b ) ( 1 ) and ( 2 ) , for

standard broadcast stations assigned to the most populous community for which

it is determined that the proposal will realistically prove a local transmission

service .

6. To determine whether the application of Augustine L. Cavallaro, Jr., will

realistically provide a local transmission facility for his specified station loca

tion or for another, larger community, in light of all of the relevant evidence,

including, but not necessarily limited to, the showing with respect to

( a ) The extent to which the specified station location has been ascer

tained by the applicant to have separate and distinct programing needs ;

( 6 ) The extent to which the needs of the specified station location are

being met by existing standard broadcast station ;

( c) The extent to which the applicant's program proposal will meet the

specific, unsatisfied programing needs of his specified station location ; and

( d ) The extent to which the projected sources of the applicant's adver

tising revenues within his specified station location are adequate to support

his proposal, as compared with his projected sources from all other areas.

7. To determine, in the event that it is concluded , pursuant to issue 6, that the

Cavallaro proposal will not realistically provide a local transmission service

for its specified station location , whether the proposal meets all of the technical

provisions of the rules, including sections 73.30, 73.31 , and 73.188 ( b ) ( 1 ) and

( 2 ) , for standard broadcast stations assigned to the most populous community

for which it is determined that the proposal will realistically provide a local
transmission service.

8. To determine, in the light of section 307( b ) of the Communications Act of

1934, as amended , which of the proposals would best provide a fair, efficient, and

equitable distribution of radio service.

9. To determine, in the event that is is concluded , pursuant to the foregoing
issue, that a choice between the two applicants should not be based solely on

considerations relating to section 307 ( b ), which of the proposals would better

serve the public interest.

10. To determine, in the light of the evidence adduced pursuant to the fore

going issues, which , if either, of the applications should be granted .

2. Bymemorandum opinion and order (FCC 67R-67 ) dated Febru

ary 28, 1967, released March 1, 1967, and pursuant to petition to en

large issues filed by Luis Prado Martorell while an applicant in this

proceeding, the Review Board added the following issue with respect

to the application of Augustine L. Cavallaro, Jr.:

15 F.C.C. 20
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To determine whether Augustine L. Cavallaro, Jr., has sufficient land avail

able to him to accommodate the directional antenna system for his proposed

facility .

3. The Commission also ordered that, in the eventof a grant of the

Cavallaro application, the construction permit shall specify the fol

lowing conditions :

Painting and lighting of the proposed antenna system shall be in accordance

with paragraphs 1 , 3, 12, 21 , and 22 of FCC Form 715.

In the event that interference is caused to the Commission's monitoring facili

ties in the vicinity of Sabana Seca , P.R. , or to any other U.S. Government facility ,

immediate remedial action shall be taken to eliminate the problem involved .

4. On March 9, 1967 , during the course ofthe evidentiary hearing.

and before he had completed the presentation of his direct case in

support of his application, Luis Prado Martorell personally announced

in open hearingthat, " he did not intend to presentany additional

testimony or to participate further in the proceeding.” In light of the

statement and action by Mr. Martorell and upon motion made by

counsel for the Broadcast Bureau , in which counsel for Cavallaro

joined , the application of Luis Prado Martorell was dismissed for

failure to prosecute." Issues 4, 5 , 8 , and 9 were, thus, rendered moot.

5. Prehearing conferences were held on October 18, December 1 ,

and 12 , 1966, and the evidentiary hearing was held on March 1-3, 6-9,

14-17 , 20-21, July 28 , and August 3, 1967 ; the record being closed

on the last mentioned date. Proposed findings of fact and conclusions

of law were filed by the applicant and by the Broadcast Bureau and

reply findings were filed by the applicant ; the last reply findings

being filed on January 19, 1968.2

FINDINGS OF FACT

6. The instant application requests a construction permit for a new

class II 3 standard broadcast station at Bayamon, P.R. , to operate

on 1030 kc with 10 kw power, unlimited , using the same three- tower

directional antenna, dayand night.

Community Involved

7. The Cavallaro application has designated the Municipio of Baya

mon , P.R., as its community. The proposed station's studio will be

located at the proposed transmitter site , 2.3 miles south of El Ocho

on route 829 in the Municipio ofBayamon. Bayamon , founded in 1772,

is located about 12 miles southwest of San Juan. It has four shopping

centers and over 60 industries including an oil refinery, food process

ing plants, and needlework factories, as well as a number of financial

institutions. It is the site of several universities or branches thereof.

Bayamon Doctors Center, and four hospitals with a total bed capacity

1 See Tr . 863 .

2 Pursuant to agreement of counsel , the proposed findings and conclusions were filed by
steps .

A class II station is a secondary station which operates on a clear channel and is

designed to render service over a primary service area which is limitedbyandsubject to

such interference asmaybe received from class I stations.
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of 1,206, are also located in Bayamon. The Municipio * of Bayamon

has a population of 72,221 persons, of whom 41,731 reside in that

portion which is urbanized. Within the urbanized portion of the

Municipio of Bayamon is the town or pueblo of Bayamon which has

a population of 15,109. The Municipio of Bayamon is near the Mu

nicipio of San Juan which has a population of 451,658 persons, of
whom 432,377 reside in San Juan City . Bayamon is one of four

municipios ( Catano and Guaynabo, in addition to Bayamon and San

Juan ) which make up the San Juan standard metropolitan statistical

area . The San Juan urbanized area includes San Juan City , part of

Bayamon Municipio (all ofBayamon pueblo or town), part of Catano.

Municipio, part of Carolina Municipio, part of Guaynabo Municipio

and part of San Juan Municipio (including all of San Juan City ).

The populations of the San Juan standard metropolitan statistical

area and of the San Juan urbanized area are 588,805 and 542,156 per

sons, respectively. The Municipio of Bayamon is rectangular in shape

about 10 miles in length running north and south and 4 miles wide.

Its total area is 44 square miles.

8. Two standard broadcast stations are now authorized for Baya

mon , P.R.; namely, WRSJ ( 1560 kc, 250 w, 5 kw -LS, U, II ) and

WLUZ ( 1600 kc, 1 kw , DA-1 , U, III ) . There are also two FM stations;

namely , WBYM (94.7 mc, 30 kw , 105 ft. , B ) and WRSJ-FM ( 100.7

mc, 50kw/155 ft . ( H ) , 50 kw/150 ft. ( V ) , B ),but no television station .

San Juan has 9 AM, 7FM and fourTV stations.

Engineering Considerations

9. The Cavallaro application was filed during the cutoff period

established in connection with the then pending Martorell application

for Loiza, P.R.? Cavallaro, however, chose to specify Bayamon as

his community of station location. The possible site locations for the

Cavallaro application, according to the testimony of an engineering

witness for Cavallaro, had to meet the following criteria : (a ) Place

required primary signal over Bayamon ; ( 6 ) place required primary

signal over Loiza ; (c ) limit the signal over the FCC monitoring

station to a value of less than 10 mv/m ; and ( d ) place a signal of less

than 25 uv/m ( 10 percent skywave) over the Ù.Ś. coastline. According

to this witness, Cavallaro did not specify a specific signal intensity be

placed over the city of San Juan, nor was San Juan considered as

primary community to be served , and any coverage of San Juan is

* For purposes of local government, the Commonwealth of Puerto Rico is divided into

76 separate municipios , among which are those of San Juan and Bayamon.

5 All population figures herein are based upon 1960 U.S. census, unless otherwise

indicated,

& A narrow necklike portion of the Municipio of Guaynabo lies between the Municipio of

Bayamon and that of San Juan.

* The Martorell application was originally filed on Apr. 10, 1962. Because of a major

change in his proposal, the Commission on Mar.4, 1964, and pursuant to sec. 1.571 ( i) ( 1 )

of the rules, ordered that it be assigned a new file number and placed on a new cutoff list.

The Cavallaro application was tendered for filing one day prior to the cutoff date estab:

lished in connection with the Martorell application. The Cavallaro application was accepted

for filing by order of the Commission released Aug. 4 , 1964 ( FCC 64–749 ). In that order ,

the Commission stated that while the Cavallaro proposal does not specify substantially

the same facilities asthose proposed by Martorell,the application is mutually exclusive

within the meaning of Ashbacker Radio v . FCC, 326 U.S. 327 ( 1945 ) , and under the

doctrine of Kessler v . FCC , 326 F. 2d . 673 ( 1963 ) , it must be accepted. Bayamon and

Loiza are located in different directions from the city of San Juan , and thus that city lies

between the two specified locations.
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incidental to the instant proposal and flows from meeting the above

criteria .

Coverage

10. The coverage of the Cavallaro proposal is as follows:

Contour (mv /m ) Population

Ares (square

miles )
1

965

1, 290

Day:

2.0

0.5 (normally protected )

Night:

2.5 (normally protected ).

Interference

3.44 (interference -free) .

1 , 115, 688

1, 246, 312

1,010, 053

? 64, 933

945, 120

817

: 149

1 1960 U.S. census minor civil division maps were used in making population counts, subtractingang

towns or cities not receiving adequate service, and where contours cutaminor division assuming uniform

distribution ofpopulation withinthe division, to determine thepopulation included in the contour.s

: ( 18.2 percent.)

The 25 -mv/m contour would encompass an area of 239 square miles

having a population of 663,279. Of the 1,246,312 persons who would

receive service during the daytime, 651,162 reside in urban areas and

595,150 in rural areas. Atnight,of the 945,120 persons served, 604,597

reside in urban areas and 340,523 in rural areas.

11. The proposed 25-mv/m contour would encompass 35 square

miles, or 79.5 percent of the totalarea of the Municipio of Bayamon.

The southwest sector not covered is rural and the northwest sector not

covered is partly rural and partly residential. All of the business and

industrial areas of the Municipio lie within the proposed 25-mv/m con

tour. The proposed daytime 5.0 -mv/m contour and nighttime 3.4

mv/ m interference - free contour would also include all of the

Municipio .

12. The proposed daytime and nighttime 25-my/ m contours would

cover all of the city of San Juan, P.R. San Juan has a population in

excess of 50,000 and more than twice the population of the Municipio

of Bayamon. Since the proposed signal intensity that encompasses

San Juan is 5.0 mv/m or greater, the cityof San Juan qualifies as a

presumed community to be served under the Commission's Suburban

Community Policy, 6 R.R. 2d 1901 ( 1965) . The proposal meets all of

the technical requirements of section 73.188 ( b ) ( 1 ) and (2 ) of the

rules with respect to coverage of San Juan .

Other services available

13. Daytime,eight stations (WKAQ,WKYN , WAPA, WIAC.

WKVM , WIPR, and WITA, in San Juan, and WUNO in Rio

Piedras ) place a 0.5 -mv/ m signal over all of the rural area proposed

to be served and 27 others serve varying portions thereof. A maximum

8 Sec . 73.188 ( b ) ( 1 ) and ( 2 ) of the rules reads in pertinent part as follows :

" & 73.188 Location of transmitters.

" (b ) The site selected should meet the following conditions :

" ( 1) A minimum field intensityof25 to50 mv/m will be obtained over the business or
factory areas of the city .

(2) A minimum field intensity of 5 to 10 mv/m will be obtained over the most distant
residential section ."

15 F.C.C. 2d
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of 25 and a minimum of 15 stations serve the rural portions of the

proposed service area during the daytime.

14. Twelve stations (WKĂQ ,WKYN ,WAPA, WIAC , WKVM ,

WHOA, WIPR, WITA , and WBMJ in San Juan, WUNO in Rio

Piedras, WNELin Caguas, and WRSJin Bayamon) provide pri

mary service ( 2.0mv/ m or greater) daytime to all of theMunicipio

of Bayamon. WLUZ in Bayamon serves 98 percent of the Municipio ;

WRAI in Rio Piedras – 80 percent; WVOZ in Carolina – 67 percent;

WPAB in Ponce — 7 percent; WMDD in Fajardo - 2 percent; and

WMNT in Manati - 1 percent.A minimum of 13 and amaximum of

16 stations serve any one portion of the Municipio of Bayamon day

time. All urban areaswithin the proposed service area now receive a

minimum of eight and a maximum of 17 primary services (2.0 mv/m

or greater ), daytime.

15. At night, San Juan stations WKAQ, WAPA, and WKVM pro

vide primary service ( 2.0 mv /m or greater ) to all of the area within

the proposed nighttime interference- free (3.44 mv / m ) contour, and

17 others serve portions. A minimum of four and a maximum of 16

stations serve any one portion. Urban areas within the proposed

service area receive a minimum of sixand a maximum of 15 other pri

mary services (2.0 mv/m or greater) .

16. Nighttime, stations WKAQ , WAPA, WIAC, WKVM , WHOA,

WIPR, and WITA in San Juan, and WUNOin Rio Piedras provide

primary service (2.0_mv / m or greater) to all of the Municipio of

Bayamon ; WRSJ in Bayamon serves 90 percent ;WBMJ in San Juan

and WLUZ in Bayamon — 87 percent; WRAI in Rio Piedras — 57 per

cent ; and WKNY in San Juan - 10 percent. A minimum of nine and

a maximum of 13 stations serve any one portion of the Municipio of

Bayamon.

Site adequacy

17. The issue to determine whether Cavallaro has sufficient land

available to him to accommodate his proposed directional antenna

system was added by memorandum opinion and order released

March 1, 1967 (FCC 67R -67) , and grew out of certain land leveling

proposed by the applicant which appeared to require encroachment

upon adjacent property not encompassed in the plot of land available

to Cavallaro for his transmitter site . The contemplated land fill was

also a consideration in the financial qualifications of Cavallaro as

hereafter discussed. Cavallaro's cut and fill projections were there

after modified pursuant to an amendment to his application which

reduced the height of the site from 240 to 234 meters above mean sea

level. Under the revised plan, the fill requirements will not occasion

the use of any property other than that available to Cavallaro at his

proposed site. It is thus found that theapplicant has available sufficient

land to accommodate his proposed directional antenna system .

> Petition for leave to amend to reflect such change was granted by order released
June 19 , 1967 ( FCC 67M- 1013 ) .

15 F.C.C. 2d
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Site suitability and antenna array

18. Issue No. 2 requires a determination of whether conditions exist

in the vicinity of the transmitter site which would preclude satis

factory adjustmentand maintenance of the proposed antenna array

and , thus, whether the proposed antenna site is suitable. In this con

nection, Cavallaro's engineer inspected the site and the surrounding
terrain on November 19, 1966 , after having previously studied topo

graphic maps and photographs of the site. He observed that there

were no prominent manmade objects such as transmission lines , poles,

water towers, or any metal object capable of objectionable reradiation

in the vicinity of the site and out to the horizon.

19. While the terrain in the vicinity of the antenna site is rolling.

such terrain, in the experience of the engineering witness, does not

preclude a successful adjustment of the directional antenna. In roll

ing terrain , some measurements taken on the ground are masked by

intervening elevated locations andtend to stray from values which

would be obtained in flat terrain. It is planned to overcome any dif

ficulty in making field intensity measurements by supplanting ground

measurements taken at elevated locations by measurements taken by

helicopter. Based upon his experience, such aerial measurements are

superior to ground measurements. A greater number of points can be

taken along the radial andthus more data obtained . The site is readily

accessible by a new paved road.

20. Under the revised proposal, the ground at the site will be leveled

to 234 meters ( 768 feet ) above mean sea level so as to obtain a flat

area to accommodate the ground system of the antenna. All three

towers will be constructed on leveled land. This is a basic condition

for successfully establishing the proposed radiation pattern. The di

rectional array will be at an elevated position and the surrounding

terrain will notprevent proper adjustment of the pattern in such a

way as to provide protection to the U.S. coastline. On the basis of the

foregoing factors, it was the unchallenged opinion of this engineering

witness that the site proposed by Cavallaro is suitable for the erection

and proper adjustment of the proposed directional antenna .

21.Astudy was also made of the stability of the proposed array.

The fields of the two outer towers of the three -tower in - line array

were varied plus and minus 2 percent and the phases plus and -2°

from the nominal values, usingthe center tower as reference, and the

highest radiation values were obtained . The resultant values are still

below the maximum permissible values required to protect the U.S.

coastline. A Nems-Clarke type 112, phase monitor, with a Vidar type

500 digital voltmeter for readout, will be installed. Under this arrange

ment, a resolution of 0.2 percent in current ratio and 0.2 ° in phase will

be achieved. It is, thus , found that the directional antenna can be

maintained so as to protect the U.S. coastline.

22. A second expert engineering witness testified for the applicant.

He submitted profile graphs for three radials running through area

covered by the major lobe of the proposed directional antenna system

out to a distance of approximately 1.5 miles in the directions of

13 F.C.C. 20
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45° , 90° , and 135 ° true,10 in the direction of the major lobe of radiation .

The ground around the site is gently rolling, with hillsides having

slopes generally less than 20° from the horizontal, and is predomi

nantly rural and free of manmade objects. There is a hilltop about

1.5 miles from the antenna in the area of the major lobe of radiation.

The radiated field at this point is approximately 700 mv/ m ; and using

procedures described by Krause,11it was calculated that a reasonant

quarter wave antenna, 73 metersor 240 feet high, located at this point

and having a terminal impedance of zero and no losses would re

radiate a power of 57w. Since the soil conductivity in the area is indi

cated to be 10 mmhos / m maximum, the soil resistance was computed

to be 100 ohms per meter and the power reradiated to be 38.5 uw . This

was considered equivalentto a reradiated field of approximately 0.035

mv/m at 1 mile , which value would not be noticeable in the proposed

null zone where the theoretical effective field is about 43 mv / m .

23. Over the past 20 years, this second engineering witness has de

signed and adjusted many directive antennas having null zones with

radiation restrictions equal to and greater than requested for the pro

posed operation and at no time has significant reradiation been noted

from terrain when it lacks manınade objects, as in the instant case .

Thus, in his opinion, the terrain factorsin the vicinity of the proposed

antenna location would not preclude the satisfactory adjustment or

maintenance of the proposed antenna. A study of the area within 1

wavelength of the proposed antenna site was made to determine the

radiation or reflection effects which might be caused by terrain factors

immediately beyond the ground system . Profile graphs are in evidence

covering the directions north and south , northeast and southwest,

east and west, and southeast and northwest in support of the engi

neering testimony. As already discussed, the site will be leveled by

cut and fill. The graphs show that the terrain in some directions slopes

down from the edge ofthe ground system to the foot of the filled area

at an angle of approximately 45°. The greatest change in elevation

is about 40 meters or approximately 18 wavelength at the proposed

operating frequency. Each antenna isequipped with a quarter wave

ground system consisting of 120 equally spaced radial wires. In the

direction of the major lobe and null zone, the leveled area and ground

system extends 12 wavelength for the center tower and 34 wavelength

for the far tower. 12

24. The studies further disclosed that for angles greater than 54 °,

the reflection of all parts of all towers occurs within the bounds of

the ground system . Assuming sinusoidal current distribution in the

towers, it was found that the lower half of the 125° tower radiates

50 percent of the energy. Thus, 50 percent of the reflected energy from

the neartower, and all of the reflected energy from the center and far

10 Another set of profile graphs was submitted based on a different scale showing these

same directions plus the directions 180 ° , 225 ° , 270 ° , 315º, and 0 ° true out to a distance

of2kilometers, or 1.24 miles.Innone of the latter 'five directionsis the elevationofthe

top of the towers exceeded except along the 180 ° radial at 1.95 kilometers, or 1.21 miles,

where the elevation is 410 meters or 1,345 feet. These five radials are in the directions of

minimum radiation .

11 Calculations were based on procedures described by John D. Krause, “ Antennas," 1950,

ch , 3 .

12 The ground system will consist of three sets of 120 evenly spaced copper radials. 240

feet , more or less, buried 6 inches , one for each tower. Intersecting radials will terminate

at and bebonded to acopperstrap . halfway between the towers. At the base ofeach tower,

a 24 -by - 24 foot ground screen will be installed and bonded to the copper radials .

15 F.C.C. 2d
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towers in the null and major lobe directions were found to be mirrored

by the copper ground system for an angleof 35° or greater above the

horizontal. Assuming that each of the three towers radiates equal

amounts of energy ( 46 directed and reflected for each tower ) ,

it was shown that, at a distant point in the null or major lobe direc

tions and 35° above the horizontal , all of the direct energy (36 ) , all

of the reflected energy from two towers ( % ) , and 50 percent of the

reflected energy from the third tower ( 1612) appears without loss

or dispersion from uneven terrain for a total of 11/12 (approximately

92 percent). At an angle of 25° above the horizontal , this approach

finds a total of 82 percent of the energy is either radiated directly or

reflected from the level surface within the bounds of the proposed

ground system . Thus, it was found that, generally, the radiation at

angles greater than 25 ° above the horizontal cannot be materially

affected by uneven terrain beyond the end of the proposed ground sys

tem because most of the energy is either direct or reflected from the level

area encompassed by the radial ground system . At the lesser angles

with respect to the horizontal, the reflecting surface rapidly extends
beyond the ground system , being approximately 1.0 wavelength long

at 20 ° , 2 wavelengths long at 10 °, 4 wavelengths long at 5 °, etc. The

maximum pertinent vertical angle toward the U.S. territorial limits

( protection to the dominant class I - B station ) is 4.5 °. The only other

protection requirement is toward a Cuban station with a vertical angle

of 7.5º . At these angles, the reflecting surface is 4.4 wavelengths, 1.27

kilometers (4,160 feet ) long, and 2.65 wavelengths, 0.77 kilometer

( 2,520 feet) long, respectively. The reflected wave is thus considered

to have ample opportunity over such large reflecting surfaces to aver

age itself across any downward and upward sloping terrain encoun

tered . In theory , radio waves reflected from the conducting smooth

plane reinforce the direct wave and any departure from theory which

might be caused by an irregular surface could only decrease reinforce

ment from the reflected wave. Thus, it is not anticipated that the

actual radiated fields towards cochannel facilities will be increased by

reflection from irregular surfaces beyond the end of the ground sys

tem. Decreases in radiated field , if caused by reflection (or the lack

of reflection ) from the irregular surfaces are expected to be

insignificant.

Financial Qualifications

25. Cavallaro's cash requirements for the construction and first -year

operation of his proposed station ,at the timeof the orderof designa

tion, were estimated at about $168,346 . Thereafter, the estimates were

changed by postdesignation amendments hereinafter noted. The re

vised cash requirements include downpayment on equipment of

$15,772 ; land lease , $ 2,000 ; site clearance and preparation, $ 81,700;

buildings, $ 2,500; first-year equipment payments (principal and in

terest ) , $18,611; miscellaneous, $6,500; and first-year operation costs.

$ 84,100,13 for a total of $ 211,083.

13 The cost figures for land lease , $ 2,000 ; buildings, $2,500 ; miscellaneous costs, $ 6,500 ;
and first-year working capital,$ 84,000 , are based on determinations of the Commission,

setout in itsorder of designation . Other cost items vary from those specified in such order :

the changed figures growing out of postdesignation amendments to the application for

which specific citations are hereinafter shown.

15 F.C.C. 2d
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26. Several facets of Cavallaro's financial ability to construct and

operate his proposed station for the first year were placed in issue

by the Commission in its order of designation. At that time, Cavallaro

relied upon, among other sources of funds, $ 27,695 from his own “ net

quick” assets and a $ 50,000 personal loan from his father. Among the

questions placed at issue were: ( a ) Whether Cavallaro's estimate on

the cost of clearing and preparinghis proposed transmitter site was

reasonable ; ( b) whether his father had sufficient cash and other liquid

assets to permit him to meet his loan commitment to his son ; ( c ) the

extent of Cavallaro's own cash and other liquid assets and the propor

tion of those assets which he intends to provide, if necessary, to meet

the initial construction and first -year operating expenses of the sta

tion ; ( d ) whether another proposed source of funds possesses liquid

assets to enable it to lend $ 100,000 to Cavallaro, and, if so , whether

such loan will , in fact, be available ; and ( e ) the basis of Cavallaro's

estimate of revenues forthe first year of operation, whether such

estimate is reasonable, and the extent to which revenues may be relied

upon for funds for the first year of operation.

27. As already indicated, Cavallaro's plan offinancing was changed

in several aspects by postdesignation amendments.14 Under the plan,

as revised by the February and March 1967, amendments, the appli

cant now proposes a loan of $ 180,000 from the Second National Bank

of New Haven, Conn .; aloan of $100,000 from San Martin Mortgage

& Investment Corp.; $ 47,316 credit from Gates Radio Co., on equip

ment purchases; and $ 180,000 in first -year revenues, for a total of

$ 507,316. By the June 1967, amendment, the site elevation was reduced

from 240 to 234 meters above mean sea level , with a resultant effect

upon cost of clearing and leveling the site .

28. In the designation order , the Commission expressed concern

about the adequacy of Cavallaro's estimate of $ 33,250, which he had

then allocated , for land clearance and preparation of his transmitter

site for installation of equipment; and , accordingly , specified an issue

relative thereto. Subsequently, Cavallaro's cost estimate was revised

upward by approximately $ 50,000 so that he now represents that

$ 81,700 will be necessary to clear and prepare his transmitter site.

The site leveling and clearance is to be done by Empresas Calzadilla,

Inc., for a contract price of $81,700. EmpresasCalzadilla, Inc., is a

Puerto Rico engineering firm regularly engaged in demolition, exca

vation, earth moving, road construction ,and general construction

work . The project will entail a cutof291,590 cubic meters and a fill of

286,627 cubic meters, to be obtained by use of cut material. Thisrevised

plan eliminates offsite trucking of hill, amounting to approximately

417,177 cubic meters. In addition, the present contract price is more

than twice the original estimate ( $ 81,700 contrasted to $ 33,250) and

the work to be performed is substantially less than that originally

contemplated . Details of the work and equipment necessary to prepare
the transmitter site are shown in the evidence. It is found that Caval

14 Changes in the application affecting the plan of financing were specified in post

designation amendments of Feb. 20, 1967, and Mar. 7, 1967, permitted by order ( FCC

67M -490 ) released Mar. 24. 1967, and amendment of June 9, 1967, permitted by order

(FCC 67M-1013 ) released June 19, 1967. (The dates on which petitions for leave to

amend were filed are used as the dates of the respective amendments .)

15 F.C.C. 2d
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laro's revised estimate of $81,700 to clear and prepare his proposed
transmitter site is reasonable.

Sources of funds

29. Cavallaro has a proposal from Gates Radio Co., extending credit

on his purchase of equipment. The total cost of equipment is estimated

at $ 63,088 of which 25 percent or $15,772 is to be paid when a firm

order is placed. The remainder is to bepaid in 36 equal monthly in

stallments, with the first payment due60 days aftershipment of the

transmitter. The interest rate will be that in effect at the time a firm

order is placed , and for the purposes of this proceeding a 6 - percent

interest charge has been assumed .

30. Cavallaro also relies upon a bank loan of $ 180,000 from the

Second National Bank of New Haven , Conn. This loan is to be guar

anteed by Dr. Augustine L. Cavallaro, the applicant's father . Dr.

Cavallaro has agreed to guarantee the loan. This loan will require no

amortization of principal during the first year of station operation;

interest only being payable during such period.

31. Cavallaro further relies upon a $ 100,000 loan from the San

Martin Mortgage & Investment Corp., of San Juan, P.R. This loan

will be made at the prevailing rate of interest and no amortization

of principal will be required during the first year of operation of the

station. The evidence shows that San Martin Mortgage & Investment

Corp., possesses sufficient liquid assets to enable it to lend $ 100,000 to

Cavallaro.15 Its balance sheet as of September 30, 1966, shows current

liquid assets over current liabilities in excess of $ 100,000 , including

cash in excess of $ 115,000 . Certain language in the original commit

ment letter was found by the Commission to raise a question as to the

availability of the loan.16 The chairman of the board of directors of

San Martin, Rene Aponte Caratini, under date of February 8, 1967,

confirmed that there are no conditions to the loan commitment other

than that Cavallaro obtain an incontestable grant of a construction

permit for a new standard broadcast station in Puerto Rico and Car

allaro's agreement to be personally liable on the note. It is,thus,found

that SanMartin Mortgage & Investment Corp., has ample ability to

make the proposed loan of $ 100,000 and is committed to do so .

32. In summary, Cavallaro will need approximately $ 211,083 to

construct and operate the proposed station for the first year, hasavail

able to him forsuch purpose$ 280,000 in loan commitments, and need

not rely in any degree upon first-year revenues from the station.

33. There is somewhat extensive evidence on the subject ofestimated

first -year revenues. Cavallaro made an estimate based on several fac

tors, including: ( a) His 13 years of experience in advertising and

broadcasting ; (6 ) studies of the Puerto Rico economy ; ( c ) a review

15 In the order of designation, the Commission found that the San Martin Mortgage &
Investment Corp. , balance sheet of Dec. 31, 1964, demonstrated " ample ability to lend him

$ 100,000 ," but in view of the age of the balance sheet directed inquiryasto its current
financial position. The liquidity of the company appears not to have changed in any

material manner between December 1964 and Sept. 30, 1966, date of the last balance sheet

available at the time of the hearing.

16 The sentence which gave rise to the question is as follows : "This loan is subjeet to our

satisfactionatthe timetheloan is advancedwith the borrower's financial condition and
the proposed management of the station ." In par. 17 (c ) of the order of designation , the

Commission termed this language unusual. It has now been eliminated from the losa
commitment.

15 F.C.C. 2d



Augustine L. Cavallaro, Jr. 881

of Commission statistics dealing with the revenues, expenses, and in

come of Puerto Rico stations ; (d ) an evaluation of potential competi

tion from communications media including those other than broad

casting ; ( e ) inquiries in the advertising and broadcast field ; and (f )

on -the -scene surveys, etc. , and arrived at a figure for first-year reve

nues of $ 180,000. The $ 280,000 available in loans, less the $ 211,083

needed during the first year for construction and operation, leaves a

margin of $ 68,917. Since principal payments on the loans will not be
required during the first year the station is in operation, this margin

leaves ample reserve to meet any contingencies that might arise and

the applicant is financially qualified without resort to first-year reve

nues. Thus, findings and conclusions with respect to the revenue

estimates would have no decisional significance.

Suburban Community

34. Issue 6 requires the determination of whether the Cavallaro

proposal will realistically provide a local transmission facility for

Bayamon, his specified community, or for San Juan . In this issue, the

Commission listed four factors tobe considered but did not, however,

limit the considerationof this overall question to such factors. The

listed factors are : (a ) The extent to which Bayamon has been ascer

tained by the applicant to have separate and distinct programing

needs ; ( / ) the extent to which the needs of Bayamon are being met by

existing standard broadcast stations; ( c ) the extent to which the pro

gram proposal will meet specific unsatisfied programing needs ofBay

amon ; and (d) the extent to which the projected sources of advertising

revenue within Bayamonare adequate to support his proposal, as com

pared with his projected sources from all other areas.

: 35 . The order of designation also provided (issue 7 ) that, in the

event, it is found pursuant to issue 6 that the proposal will not realis

tically provide a local transmission service for Bayamon, determi

nation is to be made as to whether the proposal meets all of the

technical provisions of the rules, including secs. 73.30, 73.31, and

73.188 ( b ) ( 1 ) and ( 2 ) , for a standard broadcast station assigned to the

city of San Juan.

36. As hereinbefore found, the Cavallaro application has designated

the Municipio of Bayamon as its community and will locate its trans

mitter and main studio therein ; that the Municipio of Bayamon,

with a population of 72,221 persons, is near the Municipio of San Juan,

with a population of 451,658 persons of whom 432,377 reside in San

Juan City ; and that both municipios are a part of the San Juan metro

politan area .

37. Cavallaro proposes to operate with 10 kw power, unlimited time,

utilizing the same directional pattern, day and night. The proposed

transmitter site is situated in a rural area in the southern part of the

Municipio of Bayamon, south -southwest of the urbanized portion of

the municipio and southwest of the city of San Juan . The directional

antenna pattern is so oriented that the major lobe is directed due east .
Three minor lobes radiate toward the northwest, west, and southwest.

Because of the higher ground conductivity along coastal areas of

13 F.C.C. 2a
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Puerto Rico , the high fields of the major lobe falls in the city ofSan

Juan. The 5 -mv/m contour of thisproposal encompasses all of the

Municipio of Bayamon , as well as all of the Municipio of San Juan :

and the proposed 25-mv/ m contour, although encompassing all of the

Municipio of San Juan , does not cover the extremenorthwestern and

southwestern portions of the Municipio of Bayamon.

38. As already indicated, the main studio is to be located at the

transmitter site. Cavallaro will also have an auxiliary studio in San

Juan. This will be designed and equipped to permit origination of

programs for broadcastover the Bayamon facility and will be com

parable to those planned for the main studio.17

39. To meet his burden of proof under issue 6 , Cavallaro 18 relied , in

part, on a program survey made by him in 1964, prior to filing his

application, and supplemented in the late summer or early fall of 1965.

Thedata from the 1964 survey were used by him in formulating his

original proposal and the 1965 survey, in its later revisions.

40. Cavallaro contacted over 500 persons. Most of the contacts were

on an informal basis ; however, between 100 and 150 persons were

interviewed by Cavallaro using a questionnaire designed by him to

assist in determining and evaluating the needs and interests of the

population that would receive service from his proposed facility. The

questionnaire was prepared in both English and Spanish because it

was not known at the time of the preparation whether all of the per

sons to be interviewed could read and understand English . Most of the

questionnaires were completed in Cavallaro's presence. Howerer,

others were made available at local governmental offices to be filled in

by interested persons and returned to Cavallaro for use in his program

study. Interviews were conducted in the Municipio of Bayamon and

in San Juan and samplings were also undertaken in both rural and

urban areas. The interviewees were selected on a random basis and

respondents represented not only residents of the pueblo of Bayamon

and the city of San Juan, but also included persons living in the several

barrios of the Municipio of Bayamon and in the Municipios of San

Juan, Guaynabo, and Loiza, located in the proposed service area.

41. The purpose of the surveys was to ascertain whether Bayamon

had special program needs distinct from those of the residents of San

Juan and other persons residing in other areas to be served by the

proposed station . According to Cavallaro, the survey data failed to

disclose that any such separate program needs existed ; rather, on the

basis of his study of the data collected, he decided that the needs and

interestsof theresidents of Bayamon were essentially the same as those

persons living in San Juan and in other areas which would be served

by the proposed facility . The most pressing need - based upon the

greatestinterest shown on the part ofthe residents interviewed - was

for programing featuring classical and semiclassical music and for a

17 An existing three -room house at the transmitter site will be used for the main studio

and such changes and additions as are necessary to adapt the building for a studio will be

made. In SanJuan, it is contemplated that a separate building at one time a combi

nation garage and servant's quarters located in back of Cavallaro's house will be adapted
and used for the auxiliary studio.

18 Cavallaro had been a resident of Bayamon about 8 months at the time he testibed

in mid-March 1967. He spent 2 months in the area in 1965 ,and had also made numerous
other trips there,someof them somewhatextended ,priorto becoming a resident.
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radio station that would operate on a 24 -hour basis, not available from

any other station in the Bayamon-San Juan area.19 Many residents

noted objections to the manner in which commercial messages were

being carried over existing stations. The survey data also indicate that,

generally, the radio broadcast services presently available in Bayamon

and San Juan do a somewhat less than adequate job in presenting

agricultural, discussion , religious, and educational programs; that

news features are, in the overall, satisfactory; that sports broadcasts

are, in the main , good ; and that reporting of weather conditions was

good or satisfactory.

42. Cavallaro also monitored the San Juan and Bayamon stations

and, as a result, concluded that such stations were programing essen

tially for San Juan and Bayamon without distinction; that, while the

program format used by them varied , on the whole there was no differ

ence in program orientation, in the sense that it was impossible to

determine their location ( Bayamon contrasted to San Juan ) from

their respective presentations.

43. Cavallaro testified that he spoke with people in connection with

programing, such as the mayor of Bayamon, but “ only in the sense

that a well-programed station is a financially successful station in

my . [ Cavallaro's] opinion .” No other person occupying an official

position in the government of the municipio or pueblo was contacted

and none of the employees of the pueblo were interviewed . While

Cavallaro advised the mayor that the station would be available for

use by him and the mayor indicated interest in using the facility , no

programs are planned that contemplate participation on a regular

basis by the mayor or any employee of the municipio. A forum pro

gram is proposed on which the mayor could participate. Firm program

arrangements were made with Mr. Gonzalez, alocally stationed agri

cultural agent employed by the Agriculture Extension Service with

headquarters at Mayaguez , P.R., who is to participate on a regularly
scheduled agriculture program .

14. Cavallaro made nostudy and contacted no person to ascertain

the needs or interests of either Bayamon or San Juan for local live pro

grams sponsoring local talent (musicians, singers, and the like ) and

he plans no such programs, except those using the services of an

announcer. No regularly scheduledprograms devoted to the activities

of local Bayamon civic organizations are proposed. According to

Cavallaro, such organizations are, for the most part, branches of

groups in San Juan and, while he recognized that they had meetings

separateand apart from the corresponding organizations in San Juan,

no regular programs are contemplated. Hedoes plan to broadcast

spot announcements of their meetings and affairs . While Cavallaro

contacted no church or spiritual organizations in Bayamon or San

Juan, he plans to have religious programs featuring speakers on a

rotating basis, but has no commitmentsfrom any of them . The same is

generally true of programs classified as discussion . No public school

20 While there are stations licensed for unlimited operations in the area , it was testified

none actually operate on a 24 -hourbasis. Cavallaro proposes to operate on a 24 -hourbasis,

7 days a week, except for a period of several hours during early Monday mornings.
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official of Bayamon was contacted and no regularly scheduled pro

grams for thelocal schools are planned.

45. Many of the civic andpublic organizations for Bayamon have

headquarters in San Juan . For example, Bayamon police protection

is furnished by the Commonwealth's police system , with headquarters

in San Juan . Likewise, the Bayamon schoolsare a part of the overall

Commonwealth system and, according to testimony, the " authority

rests entirely in the San Juan headquarters and the people involved

in the various towns and educational district merely carry out their

orders . "

46. Father Leo, who headsup Catholic University which has a branch

in Bayamon, was contacted, but he expressed no interest in partici

pation over the proposed facility, giving as his reason , “the Govern

ment of Puerto Rico is licensee of an educational noncommercial

station and they have a fairly large staff which devotes itself ex

clusively to educational programing” and Catholic University is

doing a program on thisGovernment station. Cavallaro also contacted

members of the staff of the University of Puerto Rico but as a result of

such contacts, no plans were made for participation of anyone as rep

resentative oftheuniversity on anyplanned program of the applicant.

47. Cavallaro testified that he will program tomeet expressed desires

and interests of the people residing in the entire service area of the pro
posed station .

48. In his opinion, in many categories the needs throughout the

service area are the same.20 This determination was based on his sur

vey efforts and was reached prior to the time he formulated and sub

mitted his program proposal.

49. According to Cavallaro, there is no line of demarcation between

the two population centers and no open country ; rather it is a con

tinuous built-up area all the way from San Juan to Bayamon with

heavy populations and continuous residential and business areas, con

sisting of stores, houses, industrial complexes, restaurants , gasoline

stations, and shopping centers. People living in Bayamon shop in San
Juan and vice versa .

50. During the course of the hearing, counsel for Cavallaro made

several admissions on the record in connection with the relationship

between Bayamon and San Juan and their respective needs, which are

of particular interest and importance. For example, he stated that
"San Juan is so much the center of the island [ Puerto Rico ) in terms

of governmental hegemony that the programing needs, which are

sometimes existent in American cities because of differentmunicipal
governments and the like, don't apply in San Juan , ****** Bayamon is

an integral part of San Juan for programing *** If you are going

to reach a balanced decision, there is not enough here to saythere is
anything really separate. Obviously Bayamon has its own shopping

centers, some items are more of an interest to Bayamon people than

others, but on an overall basis the balance must be struck in saying

20 In the language of the proposed findings of the applicant, “ These surveys established
thatin programing categories such as music, religion , education ,and noncommercial spot

announcements, area interests and program needs are indifferential throughout the San

Juan metropolitan area ."
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that people are so San Juan -oriented in the area of Bayamon that

we do not believe we can meet the issue as to separate and distinct

needs.” (Emphasis supplied.)

51. Counsel for Cavallaro also stated : “ I tell you (as to issue] 6 ( a ) ,

6 (b ) , 6 ( c ) , as far as we are concerned , we will stipulate there are to our

opinion no substantial unsatisfied needs based upon our study of the

programing of needs of the Municipio of Bayamon , and we believe that

what needs exist are essentially coterminous with the needs of San

Juan and these needsare being met by existing Bayamon and San

Juan stations.” (Tr. 992, lines 7-12.) ( Emphasis supplied.)

52. Of the $ 180,000 in revenues which Cavallaroestimates for the

first year of station operation, he believes that $ 80,000will be derived

from retail businesses in Bayamon, principally the large shopping

centers situated in the municipio, and $ 100,000 from large retailers

and advertising agencies in San Juan. He further estimates that not

more than 44 percent of the total expected revenues will come from

Bayamon sources and that the balance ( 56 percent) will come from

advertising by San Juan agencies and businesses.

No consideration re Martorell

53. Cavallaro stated , under oath, that he had not, directly or indi

rectly, paid or promised any consideration in connection with the fail

ure of Martorell to complete prosecution of theconflicting application,

and its resultant dismissal in accordance with the provisions of section

1.525 ( c ) ( 1 ) of the Commission's rules .

CONCLUSIONS

1. The applicant seeks authority to construct andoperate a new

class II standard broadcast station in the Municipio ofBayamon, P.R.,

on 1030 kc, with 10 kw power, unlimited time, utilizing the same

directional antenna, day and night.

2. The issue with respect to Cavallaro's financial ability to con

struct and operate his proposed station for 1 year is resolved in the

affirmative. It is concluded from the foregoing findings that the

cash requirements for construction and first-year operation will be

$ 211,083. This includes the item of $ 81,700 for leveling the trans

mitter site which has been demonstrated to be reasonable in view of

the revised proposal for this work. To meetthe first -year cash require

ments of $ 211,083, Cavallaro has available $ 280,000 in loans, of which

$ 100,000 is to be loaned by the San Martin Mortgage & Investment

Corp. As to this corporation, the Commission indicated the necessity

for further information as towhether San Martin Mortgage & Invest

ment Corp., possesses sufficient liquid assets to enable it to make the

loan, and also whether there were conditions attached to the loan that

would affect its availability. It has been clearly shown that no such

conditions exist and that the company has sufficient liquid assets to en

able it to make the loan as proposed, and it is so concluded. Cavallaro

15 F.C.C. 2a
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will also haveavailable $ 180,000 from a loan by the Second National

Bankof New Haven, Conn .,21 which will be guaranteed by his father.

3.Theplan of financing leaves Cavallaro with a margin of $68,917

( $280,000 less $211,083) over and above the cash requirements for

the first year. This leaves ample reserve to meet any contingency that

might arise. Cavallaro also estimates revenues of $ 180,000 for the

first year of station operation. With more than adequate funds to meet

first - year cash requirements without reliance on revenues, it is con

cluded that station revenues need not be relied upon to yield necessary

funds for the construction and operation of the proposed station dur

ing the first year. Thus, detailed findings on this aspect and conclusion

as to the reasonableness of such estimate would not have any decisional

significance.

4. An issue was added relative to the sufficiency of the proposed

transmitter -site land for the installation of the proposed directional

antenna system . This matter was questioned because of cut and fill

requirements present underthe original leveling proposal. The plan

for leveling the site was subsequently modified , and it is now clear

that there will be no need to use property adjacent to the Cavallaro

site for lateral support of the antenna,or for any other purpose. It is,

thus, concluded that Cavallaro has sufficient land available to him to

accommodate his proposed directional antenna system .

5. Issue 2 requires the determination of whether conditions exist

in the vicinity of the proposed transmitter site which would pre

clude satisfactory adjustment and maintenance of the proposed

directional antenna system ; and, ultimately, whether the antenna

transmitter site is suitable. As previously found, there are nocondi

tions in the vicinity ofthe antenna transmitter site which would pre

clude satisfactory adjustment and maintenance of the proposed

directional antenna, and it is, therefore, concluded that the proposed

site is suitable.

6. Cavallaro's main studio will be at his transmitter site in Bayamon

and he will have an auxiliary studio in San Juan. He plans to originate

a majority of the programs at the main studio. It is concluded that

Cavallaro's proposal complies with the provisions of sections 73.30

and 73.31 of the Commission's rules for a standard broadcast station

assigned to San Juan, as well as one assigned to Bayamon .

7. The Municipio of Bayamon, with a population of 72,221, is a

part of the San Juan metropolitan area . The urbanized portion of the

municipio has a population of 41,731 , including 15,109 persons residing

in the pueblo or town of Bayamon. Bayamon, P.R. , has two AM and

two FM radio stations assigned to it. The city ofSan Juan ( population

432,377) has nine AM, seven FM and four TV stations assigned to it.

The proposal will serve 1,246,312 persons residing in an area of 1,290

square miles during the daytime. Eight standard radio stations pres

ently serve all of the rural area therein ; 27 stations serve portions

thereon,with a minimum of 15 and a maximum of 25 serving any one

21 This loan commitment from the New Haven bank was first shown in a postdesignation

amendment to the application and is in lieu of a loan from the applicant's father and

certainfunds fromtheapplicant's own assets referred toin the order of designation.
The New Haven bank loan, like the San Martin loan, requires no payment of principal

during the first year of operation .
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portion thereof. From eight to 17 stations serve the urban areas

therein. Twelve stations serve all of the Municipio of Bayamon during

the daytime; six others serve portions thereof, with a minimum of 13

and a maximum of 16 stations serving any one portion. At night, the

proposal would be limited to its 3.44-mv /m contour and would serve

945,120persons in an area of 668 square miles.22 Three stations now

serve all of such a rea ; 17 serve portions thereof, with a minimum of

four and a maximum of 16 serving any one portion. From six to 15

stations render primary service to the urban areas therein. Eight

stations serve all of the Municipio of Bayamon at night; five others

serve portions thereof, with a minimum of nine anda maximum of

13stations serving any one portion thereof.

8. The proposed 25-mv /m contour would encompass 79.5 percent of

the area of the Municipio of Bayamon and cover all of the business

and industrial areas therein. The daytime 5 mv/m and the nighttime

3.44 mv / m ( interference -free ) contours would cover all of the munici

pio. Day and night, the proposed 25-mv / m contour would encompass

all of the city of San Juan. It is, therefore, concluded that the proposal

meets all of the technical requirements of section 73.188 ( b ) ( 1 ) and

( 2) of the Commission's rules with respect to a station assigned either

to Bayamon or the city of San Juan .

9. No payment has been made or promised and no circumstance or

action has been shown to exist in connection with the failure of Luis

Prado Martorell to complete prosecution of his application which

reflects in any way adversely on Cavallaro or which would otherwise

constitute a bar to the grant of the instant application.

10. There remains for determination the question of whether Caval

laro's operation will realistically provide a local transmission service

for Bayamon, his specifiedstation location, or for San Juan, the larger

community encompassed by his 5 -mv /m proposed service contour.

Issue 6 23 -as does issue 7 --has its roots in the Commission's Policy

Statement on Section 307 (6 ) Considerations for Standard Broadcast

Facilities Involving Suburban Communities, released December 27,

1965 ( FCC 65-1153), 6 R.R. 2d 1901, reconsideration denied , 6 R.R.

2d 1908 ( 1966 ) . There the Commission pointed out that as power and

coverage are increased to serve larger numbers of persons, stations

in metropolitan areas often tend to seek out national and regional

advertisers and to identify with the entire metropolitan area rather

than with the particular needsofthe specified community; and it would

be Commission policy in the future, under section 307 (b ), to examine

every application for new or improved standard broadcast facilities to

determine whether the applicant's proposed 5 -mv/ m daytime contour

would penetrate the geographic boundaries of any community with a

population of over 50,000 persons and having at least twice the popu

lation of the applicant's specified community, and when such con

ditions exist , a presumption will attach that the applicant realisti

cally proposes to serve the larger community rather than his smaller

specified community.

22 The area between the 2.5 -mv/ m and the 3.44 -mv / m contours represents 6.4 percent

of the population and 18.2 percent of the area within the normally protected ( 2.5 mv/m)

nighttime contour.

23 Textof all issues set forth on pp . 1-4, supra .
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11. The policy statement further provided that where the afore

mentioned presumption attaches, the applicant will be required to re

but the presumption; and, thus, in addition to the usual 307 ( b) evi

dence concerning the independence of a suburb from its central city,

an applicant will be expected to adduce evidenceat the hearing show

ing the extent to which he has ascertained that his specified commu

nity has separate and distinct programing needs and to show the extent

to which his program proposal will meet the specific unsatisfied pro

graming needs of his specified community, as well as the extent to

which the specified community's needs are met by existing standard

broadcast stations. Such an applicant would also be expected to adduce

evidence as to whether the projected sources of advertising revenues

within his specified community are adequate to support his proposal as

compared with revenues from all other areas. It was also pointed

out that, if an applicant sustains his burden under the specified issues

and rebuts the presumption, he willbe treated as an applicant for his

specified community and accorded all considerations which flow there

from ; if not , "he will be treated as an applicant for the larger com

munity" and required to meet all of the technical provisions of the rules

for stations assigned to such larger community. An applicant who
meets those technical requirements will be permitted to prosecute his

proposal as if he were an applicant for the larger community.

12. The Broadcast Bureau argues that the technical aspects of the

proposed operation tend to fortify the presumption that this appli

cation must be considered realistically as one for the central city of

San Juan rather than for Bayamon , pointing out that the applicant

will use 10 kw power, with a directional array which produces a field

of 25 mv/m over the entire city of San Juan , and urging that, if the

total intent were to provide a local transmission service for Bayamon,

then such mode of operation would not have been necessary or, con

sidering the expense of operating directionally with higher power,

even desirable. On the other hand , Cavallaro urges that the proposal's

5 -mv /m coverage of San Juan " was an inevitable consequenceof ap

plicant's observance of Commission direction ," contained in the public

notice of cutoff date for filing applications in connection with the

Martorell application.24

13. It has been found — and , in fact, admitted by the applicant

there are no substantial programing needs of Bayamon separate and

distinct from those of San Juan ; and, based upon applicant's study

of the programing needs of Bayamon, there are no substantial un
satisfied needs of Bayamon and such needs as do exist are essentially

coterminous with those of San Juan and are being met by existing

Bayamon and San Juanstations. Furthermore, according to the appli
cant's own estimate, only 44 percent of the revenues expected from

the first year of operation will be derived from Bayamon businesses
and the remainder ( 56 percent) from San Juan businesses and agen

94 The evidence establishes that Cavallaro's application had to be tailored to satisfy the

requirements of a Commission public notice, which did not permit him unlimited latitude

in blocking out the technical aspects of his proposal. Cavallaro urges that, since, the

Martorell application against which his application was directed, proposed high power

with attendant broad coverage, his application as it now stands should be granted ex

post facto presumptions aside.
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cies. These factors, coupled with the high-signal coverage of San

Juan, compel the conclusion that the proposal will not realistically

provide a local transmission facility for Bayamon, and Cavallaro has,

therefore, failed to sustain his burden of proof necessary to rebut the

presumption contemplated by the policy statement and specifically

placed at issue in this proceeding under issue 6. On the contrary, the

proposed station would, it appears, realistically provide a local trans

mission facility for San Juan , the central city in the metropolitan area

in which Bayamon is located .

14. As has already been shown, the proposal places a signal far in

excess of 5 mv / m over the entire city of San Juan. It has been further

shown that the proposal meets the requirements of sections 73.30,

73.31 , and 73.188 ( b ) ( 1) and (2 ) of the rules for a station assigned to

San Juan, as well as forone assigned to Bayamon.

15. Cavallaro's position that the policy statement, supra, is not, or

should not be, applicable to his proposal is untenable. He urges that

such statement was formulated in response to allocation considerations

arising in the continental United States whose governmental struc

ture differs from the machinery of government in the Commonwealth

of Puerto Rico, that there is no showing that the reason for the rule

embodied in the policy statement has any rootsin Puerto Rico, that

the record is to the contrary, in that, it shows “ Puerto Rico to be an

integrated, homogeneous, and unitary socioeconomic and governmental

entity.” In this connection, he lists numerous departments of the Com

monwealth of Puerto Rico which have headquarters in San Juan, the

capital of the Commonwealth, and furnish services Commonwealth

wide, relating to the operation of the public school system , health,

housing and urban renewal, public assistance , utilities, planning, labor,

etc. Cavallaro also argues that the presumption contained in the policy

statement, supra , “ with its retroactive invalidation of the application

as a Bayamon proposal was adopted without notice to applicant and

without accordinghimthe opportunity which was extended to other

applicants before the Commission of participation in the proceeding

whichspawned the policy statement ."

16. The Commission specifically found that the public interest re

quired the application of the policy enunciated in its policy statement,

supra, to “ all pending applications as well as to those filed in the

future, whether opposed or not, since it will materially assist us in

making fair, efficient, and equitable allocationsof standard broadcast

facilities in metropolitan areas." See memorandum opinion and order

in T.J. Shriner (FCC 68–130 ), released February 14, 1968 .

17. The Broadcast Bureau suggests three alternatives for the dis

position of the application : ( 1 ) That the applicant amend his pro

posal to specify San Juan as a station location ; (2 ) that the applicant

amend to propose a truly local Bayamon facility with coverage ap

propriate for such operation ; or (3 ) that the application be denied.

It is the position of the Bureau that should the first alternative be

adopted and the application amended to specify San Juan , rather

than Bayamon, as a station location, such amendment would consti

tute “ a major amendment of his application , requiring removal from

hearing and return to the processing line." No citation of authority

15 F.C.C. 2d
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or precedent is cited in support of suchposition.This is of particular

interest when it is noted that the second of the alternatives suggested

by the Bureau would also require a substantial amendment of the ap

plication, including the engineering proposal, but necessity for return

to the processing line under those circumstances is not urged. The

applicant urges that his application either should be granted outright,

or upon condition that the proposal be amended " to specify the larger
community [ San Juan ] as his station location .” The applicant has
expressed strong disagreement with the Bureau's position, that amend

ment of his application to change station location to San Juan would

necessitate return of the application to the processing line.
18. The rules relating to amendment of applications in hearing

status are not inflexible. Amendment and retention in hearing have

been permitted in numerous cases as, for example, those involving

TV or FM applications where there have been changes by the Commis

sion in its allocation tables ; likewise, applicants in hearing status

affected by a new policy consideration such as the new financial abil.

ity test enunciated in Ultravision , 1 FCC 2d 544 and 5 R.R. 2d 343

( 1965 ) , and subsequent Clarification Notice, 1 FCC 2d 550, 5 R.R. 2d

349. After the enunciation of that policy, applicants for AM , FM ,

and TV facilities in hearing status were permitted to amend their ap

plications with respect to programing, as well as financial plans. It

is true that , in many of such cases, the Commission specifically af

fordedthe right to amend to conform with a new policy statement or

allocation order. Otherapplications over the years have been permitted

to amend, even though no new policy or allocation was involved,

and remain in hearing status. As early as 1953, in a proceeding in

volving competingapplicants ( Telanserphone, Inc., et al.,docket 9847,

et al., FCC 53-358) , the Commission en banc,after an initial decision

had been issued , vacated and set aside such decision, reopened the rec

ord and remanded the proceeding to the hearing examiner ; and, on

its own motion, granted one of the applicants leave to amend its ap

plication to change the specification of the antenna height of the pro

posed station which substantially affected the coverage of the station

and further ordered that “if in proper form , said amendment shall be

accepted by the Commission's license section.” Such amendment did

not grow out of any new policy of the Commission , but was for the

purpose of permitting an applicant to correct an error in his appli

cation which could have or should have been known to him long before.

19. The language of the Commission contained in the policy state

ment, supra, indicates clearly the right to amend an application in

hearing status to reflect a change in station location, even where com

petitive applications are involved, and remain in hearing status. The

language in paragraph 11 of such policy statement is controlling, and

it spells out the course of action open to an applicant for a suburban

community station caught under the new policy, including necessity

for amendment duringthe hearing process to change station location

under circumstances such as are found in this proceeding. Such course

of action does not require removal from hearing status and return to

the processing line, as is argued by the Broadcast Bureau. To construe

otherwise the specific language hereinafter quoted would result in its

15 F.C.C. 20
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nullification. In the words of the Commission, “ if the applicant fails

to rebut the presumption, he will be treated as an applicant for the

larger community and required to meet all of the technical provisions

of our rules, including sections 73.30, 73.31 , and 73.188 ( b ) (1) and ( 2) ,
for stations assigned to that larger community. An applicant who

meets those technical requirements willbe permitted to prosecute his

proposal as if he were an applicantfor that larger community.” (Foot

note omitted ; emphasis supplied .) The Commission also pointed out

that as an applicant for the larger community, " he will be accorded

only the section 307( b ) preference to which that larger community is

entitled and will be granted only upon the condition that he amend

his application to specify thelarger community as his station location .”

(Emphasis supplied .) This language certainly does not contemplate

that the amended application must be removed from hearing and
returned to theprocessing line.

20. No case has been cited, or foundduring research on this matter,

where an application has been amended and as a result returned to the
processing line under conditions and circumstances growing out of the

policy statement, supra . In fact, the only cited case involving an

amendment growing out of the new burden imposed on suburban

applicants is that of Sleighter, et al. , 3 FCC 2d 646, 8 R.R. 2d 23 ( 1966 ) ,

affirmed, 6 FCC 2d 662"( 1967) ,where an applicant was permitted to

amend to reduce power from 5 kw to 1 kw , after the hearing record

had been closed, for the purpose of avoiding issues flowing from the

Commission's new policy statement relating to applications for sub

urban facilities. There, the amendment was permitted over the pro

tests of competing applicants and the application retained in hearing

status. The applications in that proceeding had not only been filed

long prior to the adoption of the policy statement, supra, but the hear

ing in the proceedinghad been completed prior to such date. One of the

competing applicants petitioned to enlarge the issues to encompass

thenew policy considerationsand soon thereafter the applicantagainst

which the petition was directed filed a petition for leave to amend to

reduce power in order to eliminatethe possibility of its 5 -mv/m signal

reaching the so -called central city .The amendment was permitted and ,

on appeal, the Review Board affirmed such action . In its affirmation ,

the Review Board pointed out, “ the absence of any definitive statement

concerning amendments in the section 307 (b ) policy directive does not

mean that pending applications have no right to amend. In such cir

cumstances, amendments are to be governedby the good cause require

ments of section 1.522 (b) of the rules.” (Footnote omitted . ) The policy

statement, supra, contains no reference whatever to the treatment of

amendments of applications in hearing status which seek to reduce

power for the purpose of avoiding the presumption which attaches

under the new policy relating to proposals for stations in suburban

communities, as wasdone in the Sleigħter case ; whereas, there is clear

and unequivocal language with respect to the treatment to be accorded

applicants in the position of Cavallaro in the instant proceeding.

21. The applicant has been found by the Commission to be qualified

to construct and operate the proposed station , except as indicated by

15 F.C.C. 20
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the specified issues; and all such issues, except that with respect to the

presumption relating to station location, have been resolved in favor

of the applicant.

22. Upon consideration of the entire record, the foregoing findings

and conclusions, and the policy statement on section 307 (b ) Considera

tions for Standard Broadcast Facilities Involving Suburban Com

munities, supra , it is concluded that the public interest, convenience,

and necessity will be served by a grantof theCavallaro application,

subject to the conditions hereinafter set forth . Under such policy state

ment, an applicant that failsto rebut the presumption that its proposal

is for the suburban community and yet meets all of the technical pro

visions of the rules of the Commission, including sections 73.30, 73.31 ,

and 73.188( b ) ( 1 ) and ( 2 ) , for a station assigned to the larger com

munity, will be permittedto prosecute his proposal as if he were an

applicant for that larger community, but will be granted only on the

condition that he amend his application to specify the larger com

munity as his station location. Here the applicant has failed to rebut

the attached presumption, but his proposal does meet fully all of the

applicable technical provisions of the rules for a station assigned to

the central city.Accordingly, the applicationshould be granted, sub
ject to the specific condition thathe amend his application to specify

San Juan as his station location, in conformity to the course of action
set forth in the policy statement.

It is, therefore, ordered, That unless an appeal to the Commission

from this initial decision is taken by a party to the proceeding or the

Commission reviews the initial decision on its own motion in accord

ance with the provisions of section 1.276of the rules, the application

of Augustine L. Cavallaro, Jr. ( BP-16182 ) , for a construction permit
for a new class II standard broadcast station to operate on 1030 kc,

10 kw power, unlimited time, using the same three -tower directional

antenna, day and night, Be and the same Is hereby granted , subject to

the following conditions:

( 1 ) That the applicant timely file a petition for leave to amend his application

to specify the station location as San Juan, rather than Bayamon, P.R., in con

formity with the course of action enunciated in paragraph 11 of the policy

statement on section 307 (b ) Considerations for Standard Broadcast Facilities

Involving Suburban Communities.

( 2 ) Painting and lighting of the proposed antenna system shall be in ac

cordance with paragraphs 1 , 3 , 12, 21, and 22 of FCC Form 715.

( 3 ) In the event that interference is caused to the Commission's monitoring

facilities in the vicinity of Sabana Seca , P.R. , or to any other U.S. Government

facility, immediate remedial action shall be taken to eliminate the problem
involved .
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FCC 69-30

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of :

CHANNEL 16 OF RHODE ISLAND, INC. (WNET)

PROVIDENCE, R.I.

For Extension of Construction Permit

KET),
Docket No. 18420

File No. BMPCT

6836

ORDER

(Adopted January 9, 1969 )

BY THE COMMISSION :

1. The Commission has before it for consideration (a) the above

captioned application (BMPCT -6836 ) of Channel 16 of Rhode Island,

Inc. (Channel 16) , permittee of television broadcast station WNET,

Channel 16, Providence, R.I. , for an extension of time within which to

complete construction ; ( 6 ) a “Petition To Dismiss With Prejudice

and/or Deny," the above -captioned application, filed July 10 , 1968,

by Vision Cable Co. of Rhode Island, Inc. ( Vision Cable ) ; (c ) a

“ Motion To StrikePetition To Dismiss With Prejudice and /or Deny,"

filed July 30, 1968, by Channel 16.

2. Under sections 309 (d ) ( 1 ) , 309 (b ) , and 309 ( c ) (2) (D ) of the

Communications Act of 1934, as amended , a petition to denydoes not

lie against an application for an extension of time within which to

complete construction. Consequently, the petition to deny filed by

Vision Cable must be dismissed. However, we will consider the plead

ing as an informal objection, pursuant to section 1.587 of the Com

mission's rules.1

3. On June 17, 1965, following the oral arguments regarding the

“ Idle UHF” stations, the Commission in its memorandum opinion

and order, Joe L.Smith, Jr., et al., FCC 65–528, 5 R.R. 2d 582, granted,

inter alia, television broadcast station WNETa 6-month extension of

time within which to complete construction following Commission

action on its application for modification of construction permit to

make changes in the station's facilities, provided that such an applica
tion was filed within 2 months following the release of the order. At

the oral argument, Channel 16 made an express representation to the

Commission that the station would be operative within 6 months of a

grant of its modification application. On August27, 1965, an applica

tion ( BMPCT -6154) was filed for changes in the station's facilities

and this application was amended on November 7, 1967, and on Janu

ary 12, 1968, to request certain changes in the proposed facilities.

1 In its pleading, Vision Cable asserts that WNET has not demonstrated due diligence
in the construction ofthe station andWNET has not complied with its prior unconditional
commitment to build the station ,
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During the pendency of this application , an application (BTC_4921)

was filed on October 8, 1965, for voluntary acquisition of positive

control of the permittee corporation by Harold C. Arcaro through the

purchase of stock from John M. Dunne and this application was

granted on October 20, 1965. Subsequently , the modification applica

tion was granted on January 25, 1968, and the construction permit,

under the terms of the Commission's order of June 17, 1965 , was

extended until July 25 , 1968 .

4.On June 12, 1968, the above-captioned application (BMPCT
6836) was filed for an extension of time within which to complete con

struction of station WNET. In support of its request, Channel 16

alleges that uncertainty as to what action the Commission will take in

connection with the pending proposal of Vision Cable to carry certain

Massachusetts television signals on proposed CATV systems in Provi

dence and other Rhode Island cities has caused Channel 16 to delay its

plans for the completion of construction of station WNET. It is argued

that since stationWNET once suffered heavy financial losses by rea

son of increased local VHF competition in the Providence market, it
would be unfair and contrary to thepublic interest to require the pres

ent expenditure of a large amount ofmoney to place station WNET on

the air at a time when the Commission has left open the possibility that

after such facilities have been constructed, it would permit Vision

Cable and /or other CATVsystems in station WNET's service area

to carry the programs of distant stations. In further support of its

extension request, the permittee alleges that Mr. Arcaro, the con

trolling stockholder, has personally purchased an additional 20

acres adjoining the station's present site in order to construct a 1,000

foot tower ; that he has had conferences with prospective managers

for the station for the purposeof hiring personnel to operate thesta

tion and that he has communicated with several companies for the

purpose of obtaining their financial participation in order to mini

mize the risk involved and that such efforts have not been successful.

In this connection , Channel 16 asserts that if the construction permit

is extended for about 1 year, Mr. Arcaro will attempt to reorganize the

corporation in an effort to go public. Moreover, the permittee alleges

that RCA has advised Mr. Arcaro that it could not have the station's

equipment completely installed andready to operate by June 25 , 1969,

and that RCA would not proceed with the delivery of equipment until

Mr. Arcaro personally endorsed the equipment contract.

5. On July 31 , 1968, the Commission advised Channel 16 that the

foregoing sequence of events raised a question concerning the per

mittee's failure to exercise due diligence in the construction of the

station . Specifically, the permittee was advised that it appeared that

delay in construction had been due not to any difficulty in the procure

2 In a memorandum opinion and order Vision Cable Company of Rhode Island , IX ,

docket No. 18317, 14 FCC 20 654,released Sept. 17, 1968. the Commission designated for
hearing the proposals of Vision Cable to operate its CATV systems in and around

Providence, RI. One of the issues specified in the order was to determine the effects of

current and proposed CATV service in the Providence area upon existing, proposed and

potential television broadcast stations in the market. Channel 16 was made a parts to

the proceeding. However, under the procedure adopted by the Commission in its notice ***

proposed rulemaking and notice of inquiry in docket No. 18397,FCC 68-1176, released
Dec. 13 , 1968, all top 100 market hearing proceedings,including footnote 69 proceedings

such as the Providence proceeding are to be halted .
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ment of equipment or to aninability to complete construction because

of reasons beyond the permittee's control, but rather to the permittee's

voluntary decision to postpone construction because of economic and
other considerations. Channel 16 was also advised that its contention

that it should be permittedto delay construction of the station until

the Commission resolved the request of Vision Cable to operate a

CATV system in Providence was contrary to the permittee's prior

express representation that construction ofthe station wouldbe com

pleted within 6 months after a grant of the application for changes
in the station's facilities. The Commission's letter concluded that a

grant ofthe application would not be warrantedandthat in the event

that Channel 16 notified the Commission that it wished to proceed

with the prosecution of its application, it would, at the most, be en

titled to an oral argument to determine whether the failure to complete

construction was due to causes not under its control, or whetherthe

permittee could make the requisite showing of othermatters sufficient

to justify the extension, within the meaning of section 319 ( b) of the

Communications Act of 1934, as amended, and section1.534 ( a) of the

Commission's rules. The permittee was also advised that it could re

quest a full evidentiary hearing, a grant ofwhich would depend upon

a showing of other factors requiring a factual resolution .

6. In its response to the Commission's letter, Channel 16 states that

it desires to proceed with the prosecution of its application and that

it recently purchased equipment from RCA having a total purchase

price of $ 762,800 and that Mr. Arcaro personally guaranteed payment

and made a down payment of $15,256 or 2 percent of the total purchase

price. Furthermore, Channel 16 asserts that it is entitled to afull evi

dentiary hearing with respect to its extension application since the

question of whether Vision Cable's proposed CATV systems might

have a deleterious impact on the development of UHF service by

Channel 16 or other UHF stations is a matter requiring factual
resolution .

7. We have carefully considered the response submitted by Channel

16 , and are of the view that the permittee has neither supported its

request for a grant of its extension application nor its request for a

fully evidentiary hearing on the question of an extension of its con

struction permit. Channel 16 has failed to demonstrate that it has

been diligent in proceeding with the construction of station WNET or

that it has been prevented from completing construction by causesnot

under its control . Moreover, it appears that the delay in construction

has been due to the permittee’s voluntary decision to postpone con

struction because of economic considerations. A permittee who volun

tarily postpones construction because of economic factors is exercising

his independent business judgment and such postponementis clearly

due to causes under the permittee's control . Channel 16 states that it

is entitled to a full evidentiary hearing in order to determine whether

Vision Cable's proposed CATV systems might stifle the development

of UHF service by Channel 16. We do notagree. It is apparent that

Channel 16 views the pendency of the CATV proposals as a new

factor ora factor beyond its control which would justify a delay in

construction of Station WNET until there has been a resolution of

15 F.C.C. 20
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Vision Cable's proposal. However, Channel 16 was aware of the pen

dency ofthe proposals when , at the time of the grant of its modifica

tion application ( BMPCT -6154 ) in January 1968 it reaffirmed its

prior unconditional commitment to complete construction within 6

months or by July, 1968. Under thesecircumstances, we believe that

Channel 16 is only entitled to an oral argument on the question of

whether the failure to complete construction was due to causes not

under the permittee's control or that the reasons stated are sufficient

to justify an extension within the meaning of section 319 (b) of the

Communications Act of 1934 , as amended , and section 1.534 (a ) of the

Commission's rules.

It is ordered , That, the above -captioned application of Channel 16

of Rhode Island, Inc., 18 designated for oral argument before the Com

mission en banc in Washington, D.C., at 10 a.m. on February 24, 1969,

on the following issue :

To determine whether the reasons advanced by Channel 16 of Rhode Island,

Inc. , in support of its request for an extension of completion date, constitute a

showing that failure to complete construction was due to causes not under con

trol of the permittee, or constitute a showing of other matters sufficient to war.

rant further extension within the meaning of section 319 ( b ) of the Communica

tions Act of 1934, as amended , and section 1.534 ( a ) of the Commission's rules.

It is further ordered , That, to avail itself of the opportunity to be

heard, the applicant,in person, or by attorney, shall, within30days

of the mailing of this order, file with the Commission an original and

19 copies of a written appearance stating an intention to appear on the

date set for the oral argument and present arguments on the issue

specified, and shall have until 10 days prior to oral argument to file
a briefor memoranda of law.

It is further ordered, That, the petitionto dismiss with prejudice

and /or deny, filed by Vision CableCo. of Rhode Island, Inc. , 1x dis

missed, and when considered as an informal objection Is denied .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .
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FCC 69R-30

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

WILLIAM A. CHAPMAN AND GEORGE K. CHAP- Docket No. 15461

MAN , DOING BUSINESS AS CHAPMAN RADIO File No. BPCT -3282

& TELEVISION Co., HOMEWOOD, ALA .

ALABAMA TELEVISION, INC. , BIRMINGHAM, ALA. Docket No. 16760

File No. BPCT-3706

BIRMINGHAM BROADCASTING Co., BIRMINGHAM , Docket No. 16761

ALA. File No. BPCT - 3707

For Construction Permit for New Tele

vision Broadcast Station

BIRMINGHAM TELEVISION CORP. (WBMG ), Docket No. 16758
BIRMINGHAM , ALA . File No. BPCT - 3663

For Modification of Construction Permit

MEMORANDUM OPINION AND ORDER

( Adopted January 16, 1969)

BY THE REVIEW BOARD : BOARD MEMBER KESSLER ABSENT.

1. The Review Board has before it an appeal from adverse ruling

of hearing examiner, filed October 14, 1968, by Birmingham Tele

vision Corp. (WBMG) .1

2. A brief statement concerning the background and current status

of the proceeding is necessary to understand the question raised herein,

and the Board's resolution of that question. The above- captioned ap

plications were designated for hearing by Commission order, FCC

66–636, released July 20 , 1966. An initial decision, looking toward the
grant of the application of Alabama Television, Inc., was released

by Hearing Examiner David I. Kraushaar on August 30, 1968 (FCC
68D-58, 14 R.R. 2d 6 ) . On September 27, 1968, the Review Board

released an order (FCC 68R -402) granting WBMG's motion for

an extension of time within which to file exceptions to the initial

decision . On October 3, 1968 , the Secretary of the Commission sent

a notice of filing of transcript to the parties, informing them that

“ suggested corrections to the transcript of hearing may be considered

only if received by the Commission within 10 days from the date of

this notice .” 2 Subsequently , on October 7, 1968, WBMG filed amotion

for correction of record. The motion was directed to the hearing

1 The Broadcast Bureau filed a comment on WBMG's appeal on Oct. 24 , 1968.

2 The notice referred the parties to sec . 1.261 of the rules, which prescribes the procedure

for filing a motion to correct a transcript. The pertinent portion of rule 1.261' reads as
follows :

“ Within 10 days after the date of notice of certification of the transcript, any party to

the proceeding may file with the presiding officer a motion requesting the correction of

the transcript.*** Thereafter , the presiding officer shall , by order, specify the corrections

to be made in the transcript . "
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examiner. On October 8, 1968 , the examiner dismissed WBMG's mo

tion, stating that :

This motion is addressed improperly to the hearing examiner who no longer

has jurisdiction , inasmuch as the initial decision was issued August 26 , 1968

Moreover, it is grossly untimely in any event. See rule 1.261.

It is from this order that WBMG has appealed.

3. In support of its appeal , WBMG contends that its motion for

correction of record was properly filed with the examiner in viewof

rule 1.261, which provides that a motion to correct the transcript

should be filed " with the presiding officer.” Noting the provision in
rule 1.267 ( c ) which states that “the authority of the presiding officer

over the proceedings shall cease when hehas filed his initial or recom

mended decision," WBMG argues that " rule 1.261 places a quali

fication on rule 1.267 ( c ) , so that the examiner retains a limited

jurisdiction for the purpose of making corrections pursuant to rule
1.261 even though he has released his initial decision.” WBMG also

maintains that its motion was timely filed . WBMG requests the Board

to : ( 1 ) Reverse the examiner; ( 2 ) set a specific date when other ap

plicants may file oppositions or comments on WBMG's motion ; and

( 3 ) direct the examiner to consider and resolve the motion and any

oppositions or comments relating to it.

4. The Review Board agrees with the Broadcast Bureau that, since

WBMG "filed its motion within the 10-day period specified in the

Commission's notice [of filing of transcript ], there is no sound basis

for declaring the motion to be an untimely one." To do so, would, in

our view, be tantamount to faulting a party for complying with a

Commission directive. However,we also agree with the Bureau that

the examiner correctly dismissed the motion “ for the reason that he

no longer had any jurisdiction in this proceeding.” The proceeding is

now before the Board on exceptions to the initial decision and cor

recting the record is now a matter for Board consideration. See rules

0.341 (a ) and 0.365 ( d ) . See also Video Service Company, FCC 68R

412, released October 8, 1968 ( order ). Moreover, while there is some

merit to appellant's contention that the examiner is in the best position

to decide motions to correct the transcript of hearing records, we be

lieve that the most expeditious and orderly procedure under the cir

cumstances here is to rule on the motion ourselves. Each of the other

parties to this proceeding may file a pleading in support of or in op

position to WBMG's motion within 5 days of the release date of this

document. See rule 1.261 .

5. Accordingly, It is ordered , That the appeal from adverse ruling

of hearing examiner, filed October 14 , 1968 , by Birmingham Tele

vision Corp. (WBMG ) Is granted to the extent indicatedherein and

18 denied in all other respects ; and that the other parties to this pro

ceeding Are afforded 5 days from the release date of this document in

which to file a pleading in support of or in opposition to the motion

for correction of record, filed October 7, 1968, by Birmingham Tele

vision Corp. ( WBMG) .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

3 FCC 68M - 1392, released Oct. 10, 1968 .

15 F.C.C. 2d
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FCC 69-38

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

AMENDMENT OF PART 87 OF THE RULES To

PERMIT CIVIL AIR PATROL (CAP) RADIO Y RM - 1348

STATIONS TO EXCHANGE COMMUNICATIONS

WITH CERTAIN U.S. AIR FORCE STATIONS ,

ORDER

(Adopted January 15, 1969 )

BY THE COMMISSION :

1. The Commission has been requested by the Civil Air Patrol

(CAP ), a civilian auxiliary of the U.S. Air Force, and the Chief,

Frequency Management Group, Directorate of Command Control

and Communications, Headquarters, U.S. Air Force, to amend its

rules to permit CAP stationsto communicate with Air Force stations

participating, or involved, in CAP activities, on CAP frequencies.

Presently, the CAP, pursuant to section 87.515 of the rules, may

communicate only with otherCAP stations.

2. In support of this request the Air Forceasserts that the author

ity for CAP to communicate with these Air Force stations is needed

to improve the CAP capability when engaged in training and when

conducting search and rescue mercy-type missions. CAP's reasons for

requesting the rule changes are essentially the same.

3. The rule changes requested by the CAP and the Air Force ap

pear to be reasonable andin the public interest. The frequencies used

by the CAP and listed in subpart 0 of our rules are now used only

by the CAP. To grant the requested changes, therefore, would not

affect any users of radio other than the parties to this proceeding.

4. This matter has been discussed with and concurred in by the

Interdepartmental Radio Advisory Committee ( IRAC ) .

5. The amendment adopted herein pertains to frequencies used

only by the U.S. Air Force and the CAP, both parties to this pro

ceeding, hence, compliance with the prior notice, procedure, and effec

tive date provisions of 5 U.S.C. 553 would serve no useful purpose
and therefore is unnecessary.

6. In full view of the foregoing, It is ordered, That, pursuant tothe

authority contained in sections 4 ( i ) and 303 ( r) of the Communica

tions Act of 1934, as amended, part 87 of the Commission's rules

Is amended, effective January 28, 1969.

7. It is further ordered , That this proceeding Is terminated .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69–16

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of

COLUMBIA BROADCASTING SYSTEM , INC.

(W13AV ), VALPARAISO, IND.

For Construction Permit for New VHF

Television Broadcast Translator Sta

tion

File No. BPTTT

3381

MEMORANDUM OPINION AND ORDER

( Adopted January 8, 1969 )

BY THE COMMISSION :

1. The Commission has before it for consideration the above-cap

tioned application of Columbia Broadcasting System , Inc. (CBS ),

licensee of television broadcast station WBBM - TV, channel 2, Chi

cago, Ill . , requesting a construction permit for regular authority to

operate a 1 -watt VHF television translator station (W13AV ) which

had been authorized by the Commission on an emergency special tem

porary basis 1 and a letter, dated October 9, 1968 , directed to CBS, in

which the Commission advised the applicant that, because of the ad

verse impact which regular operation of station W13AV might have

on UHF station WSBT-TV , channel 22, South Bend, Ind. (CBS),

the Commission was unable to find that a grant of the application

would serve the public interest, convenience and necessity. The Com

mission afforded CBS an opportunity to dismiss its application and
to file a new application for a UHF translator and advised CBS that

the Commission was unable to extend its emergency special temporary

authorization beyond October 28, 1968.2

2. The Commission also has before it for consideration a petition
for reconsideration and for extension of the emergency special tem

porary authorization , filed October 25, 1968,by CBS, andan opposi

tion thereto , filed November 6, 1968 , by South Bend Tribune, licensee

of station WSBT -TV. CBS alleges that the facts which gave rise to

the Commission's determination, in granting the emergency authoriza

tions, that extraordinary circumstances exist requiring emergency

operation in the public interest, have not changed . It argues that oper

ation of the VHF translator until it can relocate the antenna of station

WBBM -TV would have no adverse competitive impact on station

1 Columbia Broadcasting System , Inc., 12 FCC 20 743 ; Columbia Broadcasting System .
Inc., 14 FCC 21 226 .

: The emergency special temporary authorization granted July 31 , 1968 (14 FOC 21

226 ) expired Oct. 28 , 1968. The Commission is informed that station W13AV cease :
operation on that date.

15 F.C.C. 20
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WSBT- TV because Valparaiso is within the area of dominant influ

ence of the Chicago television market area.

3. Neither we nor the UHF station desire to foreclose CBS's efforts

to provide temporary translator service to that part of theValparaiso

area which is shadowed by construction in Chicago of the First

National Bank Building, blocking WBBM -TV's antenna. This end

can be accomplished bya UHF translator. We have simply deter

mined that regular operation of the VHF translator in Valparaiso

even temporarily, would offend our rules : and our overriding policy

of fostering optimum conditions for the growth and development of

UHF television in thearea . The applicant has alleged nothing in its

petition which persuades us that adeparture from the rules and the

UHF policy are warranted in this case .

Accordingly, It is ordered , That the petition for reconsideration and

extension of emergency special temporary authority Is denied.

It is further ordered , That the above-captioned application of

Columbia Broadcasting System , Inc., Is dismissed, pursuant to sec

tion 1.566 ( a) of the Commission's rules as patently not in accordance

with the rules, and the call letters Are deleted .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

3 The application is inconsistent with sec. 74.732 ( d ) of the rules which prohibits inter

mixture of VHF translators and UHF television stations or translators.

* We have held that our UHF policy is paramount to our policy of encouraging VHF

stations to provide the bestpossible service to the largest number of personswhere the
two policies are in condict. E.g. , WLVA, Incorporated (W05AA ) , FCC 68–1190, released

Dec. 19, 1968 .

15 F.C.C. 2d
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FCC 69-78

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Petitions by

DELAWARE COUNTY CABLE TELEVISION Co.

ET AL.

Docket No. 18140 et

al .

File No. CATV 100

18 et al.

Docket No. 18432

File No. SR - 106811

Bucks COUNTY CABLE TV, INC. , FAIRLESS

Hills , Pa.

Request for Special Relief Filed Pursuant

to Section 74.1109 of the Commission's

Rules

MEMORANDUM OPINION AND ORDER

( Adopted January 22, 1969 )

BY THE COMMISSION : COMMISSIONER BARTLEY COXCURRING IN PART

AND DISSENTING IN PART AND ISSUING A STATEMENT; COMMIS

SIONERS WADSWORTH AND H. Rex LEE ABSENT ; COMMISSIONER

JOHNSON CONCURRING IN THE RESULT.

1. On May 17, 1968 , Bucks County Cable TV, Inc., gave notifica

tion pursuant to section 74.1105 of the Commission's rules of its in

tention to commence CATV operation in Falls Township, Bucks

County, Pa. On June 18, 1968,WIBF Broadcasting Co., permittee
of station WIBF-TV, Philadelphia, Pa ., and U.S. Communications

of Philadelphia, Inc., licensee of station WPHL - TV, Philadelphia,

Pa. , filed a petition requesting temporary and permanent relief pursu
ant to section 74.1109 of the rules against carriage of New York

signals by Bucks County on its CATV system in Falls Township.

This petition is opposed by Bucks County, and WIBF Broadcasting
and U.S. Communicationshave replied .

2. Bucks County proposes to commence operations in Falls Town

ship carryingthe following local signals : KYW -TV ,WFIL - TV,

WCAU - TV , WIBF - TV , WPHL-TV, WUHY - TV , WKBS- TI ,

Philadelphia, Pa.; WHÝY - TV, Wilmington, Del . , and WXEW

TV, WOR - TV, WPIX, WNDT, New York, N.Y. WIBF Broadcast

ing and U.S. Communications urge that the rationale of footnote 69

of the second report and order requires that the New York signals not

be carried on Bucks County's system pending hearing.

1 on Oct. 23, 1968, Bucks County filed a petition requesting the Commission to permit

Bucks County to commence its CATV service with thecarriage of stations set out in its

notice dated May 17. 1968. pending consideration of the above mentioned petitions This

petition which in effect asks for a waiver of the " mandatory stay " provision of kr.

74.1105 ( a ) of the rules is denied because Bucks County has made no showing to justify

theextraordinary reliefrequested .

15 F.C.C. 2d
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3. In the second report and order, the Commission determined that

CATV systems should generally carry the signals of all local television

stations,that is those providing predicted gradeBcontours overthe

systems. See also, Shen-Heights TV Association, FCC 68–168, 11 FCC

2d 814. Footnote 69 recognizes that there may be special circumstances

that would justify an exception to this rule when there is predicted

gradeB overlap between twomajor markets .

4. New York is the first major market and Philadelphia is the fourth,

according to the 1968 ARB ranking. The carriage of New York signals

in the Philadelphia market may interfere with the development of

the independent UHF stations in the area . Accordingly, consistent

with the rationale of footnote 69, we will explore the question in

hearing. BucksCounty may operate in the interim carryingthe Phila

delphia and Wilmington signals.

Accordingly , A hearing is ordered to be consolidated with the hear

ing in docket No. 18140–18166 at a time and place to be specified in a

further order, upon the following issues:

1. To determine the present and proposed penetration and extent of CATV

service in the Philadelphia television market.

2. To determine the effects of current and proposed CATV service in the Phila

delphia market upon existing, proposed , and potential television broadcast sta

tions in the market.

3. To determine ( a ) the present policy and proposed future plans of petitioners

with respect to the furnishing of any service other than the relay of the signals

of broadcasting stations ; ( b ) the potential for such services ; and ( c ) the im

pact of such services upon television broadcast stations in the market.

4. To determine whether carriage of predicted grade B or better signals from

New York City stations should be authorized .

5. To determine whether the applications and proposals are consistent with the

public interest.

Bucks County Cable TV, Inc., WIBF Broadcasting Co., and U.S.

Communications of Philadelphia, Inc.,aremade parties to the proceed

ing and toparticipate must comply with the applicable provisions of
section 1.221 of theCommission's rules.

It is further ordered , That respondent, Bucks County Cable TV ,

Inc., hasthe burden of proceeding and the burden of proof with re

spect to issues 1 , 2 , and 3 insofar as it relates to its own CATV sys

tem , and that petitioners have the burden of proceeding and the

burden of proof with respect to issue 4. Issue 5 isconclusory.

Accordingly, petition of WIBF Broadcasting Co. and U.S. Com

munications of Philadelphia, Inc., 18 granted to the extent indicated

above and is otherwise Denied.

We note that Bucks County has filed a complaint and motion for pre

liminary injunction against the United States and the Federal Com

munications Commission in the U.S. District Court for the Eastern

District of Pennsylvania, civil action No. 68–2773. In view of the

pendency of that proceeding ( in connection with which a motion to

dismiss for lack of jurisdiction has been filed by the Commission ) , we

take this action further to make clear our position. We stress the re

quirement that Bucks County must comply with our rules and policies

and emphasize that we intend to take all appropriate steps to bring

about such compliance. We also point out that while the matter of the

15 F.C.C. 2d
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objections to Bucks County's carriage of the New York signals is

placed in hearing, the course of such hearing will , of course, be deter

mined by our notice of proposed rulemaking and notice of inquiry
in docket No. 18397, released December 13, 1968 ( see par. 51 ) .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

STATEMENT OF COMMISSIONER ROBERT T. BARTLEY COXCURRING IN

PIRT AND DISSENTING IN PART

I concur in authorizing Bucks County to carry the local signals of

Philadelphia and Wilmington stations.

I dissent to the order for a hearing on carriage of signals from

New York City stations. The order is meaningless , in view of the

Commission's action of December 12, 1968 , docket No. 18397, notice

of proposed rulemaking and notice of inquiry, which froze all such

hearings. Therein , the Commission stated :

Interim Procedures

51. We turn now to the procedure to be followed by the Commission while

this rulemaking is pending. Effective upon the issuance of this notice, the Com

mission will halt the hearing process in all top 100 market proceedings ( including

those with a footnote 69 issue ) wherever it stands, even at the Review Board

or Commission level." There is no point in requiring the parties and the Com

mission to expend the resources and effort necessary to continue such hearings

if the definitive policy is to supplant that process. We will also stop processing

petitions for waiver of the hearing requirement. ***

52. CATV systems now carrying grade B signals from a major market within

the grade B contour of a station in another major market, or those proposing

to do so , are not proscribed by the existing rules except where the filing of a

timely section 74.1109 petition continues the operative effect of section 74.1105 ( c ).

Commission action on pending and future section 74.1109 petitions of this nature

will be held in abeyance pending the outcome of this proceeding. ***

I believe that the interim procedures are invalid ( for the reasons

given in my dissent thereto ), but since the Commission has imple

mented the procedures, it is a sham here to order a hearing which

cannot take place because of those procedures.

23 We will , however, consider the appropriateness of resolving issues in hearings which

do not involve thequestion ofimpact upon broadcasting stations .

15 F.C.C. 20
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FCC 69R - 9

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

HEART OF GEORGIA BROADCASTING Co., Inc., Docket No. 18278

GORDOX , GA . File No. BPH -5906

MIDDLE GEORGIA BROADCASTING Co., Macon, Docket No. 18279
GA . File No. BPH -6123

For Construction Permits.

MEMORANDUM OPINION AND ORDER

( Adopted January 8, 1969 )

BY THE REVIEW BOARD :

1. This proceeding involves the mutually exclusive application of

Heart of Georgia BroadcastingCo., Inc. (Heart of Georgia ), and

Middle Georgia Broadcasting Co. (Middle Georgia ), each seeking

an authorization to constructa new FM broadcast station .By order,

FCC 68-793, released August 6, 1968, the applications were designated

for hearing under various issues, including, inter alia, a limited finan

cial issue as to Heart of Georgia. Presently before the Board 1 is a

petition to enlarge issues, filed November 14 , 1968, by Middle Georgia ,

requesting an expansion of the inquiry into Heart of Georgia's financial

qualifications.

2. In support of its request, petitioner points out that Heart of

Georgia, in its application, indicated thatit would need $34,895 to

construct its proposed station and operate for 1 year, and thatit was

relying on an equipment credit of $25,000, cash in an amount of $1,142 ,

and $ 3,500 in stock subscriptionsto meet this requirement. Since no
letter from the equipment supplier was included with the appli

cation, a limited financial qualifications issue was specified. How
ever, petitioner alleges, Heartof Georgia's financial status has changed

drastically since the time of designation . Petitioner alleges that on

September 30, 1968, Heart of Georgia filed a petition to the U.S. Dis
trict Court for the Middle District of Georgia requesting an arrange

ment under the Bankruptcy Act. In support ofthis allegation , Middle

Georgia attached a certified copy of that petition .? Prior to this pro

ceeding, Middle Georgia points out, Heart of Georgia'sonly business

activity was its standard broadcast station, WCIK . Middle Georgia

alleges that the facts revealed in the bankruptcy documents clearly

undermine the basis of Heart of Georgia's financial showing in its

1 Also before the Board is the Broadcast Bureau's comments, filed Dec. 5, 1968.

2 Attached to the petition isa certified copyof a " Summary of Debts ofAssets" filed

hy Heartof Georgia in the bankruptcy proceedings. This summary, MiddleGeorgianotes,
indicates that Heart of Georgia has debts outstanding in the amount of $70,951.59 and

assets of only $24,372.04 .

15 F.C.C. 2a
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application. The Broadcast Bureau supports the addition of the

requested issue. No opposition was filed byHeart of Georgia.

3. The Review Board agrees with the petitioner and the Broadcast

Bureau that the changed circumstances raise substantial questions as

to various aspects of Heart of Georgia's financial proposal. Since the

applicant's estimates of construction and operation costs are based,

at least in part, on receiving a credit from an equipment supplier, and

since the equipment supplier is already a creditor of Heart of Georgia ,

costs of construction and first year's operation must be placed in issue .

A further doubtas to the estimated costs of operation is raised by the

fact that Heart of Georgia proposes to utilize personnel from its stand

ard broadcast station to operate the proposed FM station. In addi

tion , it is clear that the recent bankruptcy proceeding is sufficient basis

for an evidentiary inquiry into the amount of funds that Heart of

Georgia has available. Finally , as noted by the Broadcast Bureau,

Heart of Georgia's proposed FM station would be operated in con

junction with and as an adjunct of its existing standard broadcast

station, and therefore the ability of that station to continue to operate

will also be made the subjectof a hearingissue.

4. Accordingly, It is ordered, That the petition to enlarge issues,

filed on November 14, 1968, by Middle Georgia Broadcasting Co. Is

granted ; and that issue 1 , as specified in the designation order, 18
amended to read as follows:

1. To determine, as to Heart of Georgia Broadcasting Co., Inc.

( a ) The basis of its estimated construction and first year's operating

costs ;

( 0) The amount of funds it has available to meet construction and first

year's operating costs ;

( c ) Whether it has the ability to continue to operate standard broadcast

station WCIK, Gordon, Ga.;

( d ) Whether, in light of the evidence adduced pursuant to ( a ) , ( b ) , and

( c ) , above, it is financially qualified .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

3 Petitioner points out that the summary of debts and assets reflects that Heart of

Georgia is already indebted to the equipment supplier in an amount of approximately

$ 21,000 .

* The Bureau notes that on Dec. 4 , 1968, the Commission granted an application

(BAL -6523) for involuntary assignment of the license of WCIK to a debtor in possession.

15 F.C.C. 20
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FCC 69-13

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of

HICKORY HILL BROADCASTING Co. (WTWA )

THOMSON, GA.

Has: 1240_kc, 250 w , Specified -Hours

6 a.m. to 7:15 p.m., Class IV

Requests : 1240 kc, 250 w, Unlimited

time, Class IV

For Modification of License

MEMORANDUM OPINION AND ORDER

(Adopted January 8, 1969 )

BY THE COMMISSION : COMMISSIONER JOHNSON DISSENTING .

1. The Commission has before it for consideration the above-cap

tioned application for modification of license to increase hours of

operation .

2. Since this applicant proposes an increase in hours on a perma

nent basis, it is a major change proposal within the meaning of section

1.571 ( a) of the Commission's rules. As such it comes within the pur

view of our recent AM “ freeze .” i However, since class IV stations are

allocated solely on the basis of daytime separation under section

73.182 ( a ), and since, under section 73.23 (e) class IV stations licensed

for specific hours may upon notice to theCommission operate beyond

thosehours specified in their licenses, this request by WTWA for

modification of its license to provide specifically for unlimited time

operation on a regular basis is essentially a pro forma proposal. Since

the AM “ freeze ” was not intended to bar this type of application, a

waiver will be granted.

3. Accordingly, It is ordered, on our own motion, That the pro

visions of note 2 to section 1.571 Are waived and the above applica

tion 18 hereby accepted for filing.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

1 Interim Criteria to Govern Acceptance of Standard Broadcast Applications, 13 FCC 2d

866 , 13 R.R. 2d 1667.

15 F.C.O. 2d
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FCC 69-71

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Matter of

LIABILITY OF INTERSTATE BROADCASTING Co. ,

LICENSEE OF STATION KRKT, ALBANY,

OREG .

For Forfeiture

MEMORANDUM OPINION AND ORDER

( Adopted January 22, 1969 )

BY THE COMMISSION : COMMISSIONERS WADSWORTII AND H. Rex LEE

ABSENT.

1. The Commission has under consideration ( 1 ) its notice of appar

ent liability dated June 4, 1968, addressed to Interstate Broadcasting

Co., licensee of station KRKT, Albany, Oreg., and ( 2 ) licensee's re

sponse to thenotice of apparent liability dated June6, 1968.

2. The notice of apparent liability in this proceeding was issued

because of the licensee's failure to observe the provisions of sections

73.47 ( b ) and 73.116 (b ) of the Commission's rules in that the results

of KRKT's equipment performance measurements for a 2 -year period

were not available for examination as required . The notice provided

that, pursuant to section 503 ( b) of the Communications Act of 1934,

as amended, the licensee was subject to an apparent forfeiture lia

bility in the amount of $ 200 for its apparent willful or repeated

violation of the recited provisions of the Commission's rules for a

period in excess of 10 days.

3. In response to the notice of apparent liability the licensee does

not claim that KRKT's equipment performance measurements were

available for examination as required by sections 73.47 ( b ) and 73.116

( b ). Licensee avers, however, that it should not be held liable for

forfeiture since its failure to comply was done not intention

ally," but was due to an oversight. Licensee also asserts that it under

stood that equipment performance measurements had to be made

** * * each 2-year period,” and that, noticing this oversight, licensee

" immediately contracted (for) a new proof of performance, which

was completed on December 2, 1967."

4. Wehave carefully considered licensee's reply and the circum

stancessurrounding the violations in this proceeding , but we are not

persuaded by licensee's arguments either to remit or reduce the amount

of its apparent forfeiture liability. Section 73.47 ( b ) of the rules re

quires a licensee to keep on file equipment performance measurements

for a period of at least 2 years and to make such measurements arail

able for examination, upon request, to any duly authorized representa

15 F.C.C. 2d
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tive of the Commission . From the facts in this proceeding it is evident

that KRKT's equipment performance measurements were not on file

and available for examination when the station was inspected (Novem

ber 20 , 1967 ), in violation of sections 73.47 ( b ) and 73.116 (b ) , and

that these violations were continued until new measurements were

conducted and made available as required (December 2, 1967). It is

clear, therefore, that the licensee was in repeated violation of the

recited provisions of the Commission's rules for a period in excess of

10 days. See WTMC, Inc. , 6 FCC 2d 801 ( 1967 ) . Furthermore, al

though not so charged in the notice of apparent liability issued in

this proceeding, it is observed that the licensee was in violation of

former section 73.47 ( a ) of the rules in that KRKT's equipment per

formance measurements were not made at yearly intervals. See Mt.

Sterling Broadcasting Co., 12 FCC 2d 571 ( 1968 ), wherein the Com

mission stated that " [t ] he simple construction of this rule requires

such measurements to be made once a year at dates no more than 12

months apart," rather than every 2 years as asserted by licensee. It

should also be observed that licensee was in violation of the subse

quently amended requirements of section 73.47 ( a) , since a period of

more than 14 months elapsedbetween the making of equipment per

formance measurements for KRKT. See Amendment of Part 73 of

the Commission's Rules and Regulation, 14 FCC 2d 230 (1968). Over

sight is no excuse for violations of the Commission rules , Mid -Tex

Broadcasting Co., 8 FCC 2d 851 ( 1967 ), and corrective action after

citation will not justify either remission or mitigation . Ponce Broad

casting Corp. , S FCC 21 241 ( 1967 ).

In view of the foregoing, It is ordered, That Interstate Broadcast

ing Co. , Forfeit to the United States the sum of $ 200 for repeated

failure to observe the provisions of sections 73.47 (b ) and 73.116 ( b ) of
the rules . Payment of the forfeiture may be made by mailing tothe

Commission a check or similar instrument drawn to the order of the

Treasurer of the United States. Pursuant to section 501 ( b ) of the

Communications Act of 1934 , as amended, and section 1.621 of Com

mission rules, an application for mitigation or remission of forfeiture

may be filed within 30 days of the date of receipt of this memorandum

opinion and order.

It is further ordered, That the Secretary of the Commission send

a copy of this memorandum opinion and order by certified mail- re

turn receipt requested to Interstate Broadcasting Co., licensee of Sta

tion KRKT, Albany, Oreg.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

13 F.C.C. 20
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FCC 69R - 34

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

LAWRENCE COUNTY BROADCASTING CORP ., Docket No. 18235

LOUISA, Ky. File No. BP - 17188

Two RIVERS BROADCASTING Co., Inc., LOUISA, Docket No. 18236
KY. File No. BP - 17239

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Adopted January 21, 1969 )

BY THE REVIEW BOARD :

1. The above -captioned mutually exclusive applications for a new

standard broadcast station were designated for hearing by Commission

order, FCC 68–694, released July 11 , 1968 , 33 F.R. 10166. Two Rivers

Broadcasting Co., Inc. ( Two Rivers), has petitioned to enlarge the

issues in the proceeding as follows : 1

To determine whether Lawrence County Broadcasting Corp. submitted com

plete and accurate informationin response tothe inquiries in the Commission's

application form , FCC 301, and has continued to keep the Commission advised

of “substantial and significant changes" as required by Section 1.65 of the Com

mission's rules, and the extent to which the facts so adduced bear upon the com

parative qualifications of Lawrence County Broadcasting Corp., to be a licensee

of this Commission .

2. In support of its request, Two Rivers alleges that when Lawrence

County Broadcasting Corp. ( Lawrence County) filed its application,

Hobart Clay Johnson was listed as a 1623-percent stockholder. In

response to the question concerning other broadcastinterests, Johnson

listed a 10 percent interest in WPKE AM and FM, Pikeville, Ky.

Duringoral testimony in this proceeding, Johnson testified thathehad

owned 10 percent ofWPKE AM and FM from 1965 to 1966 or 1967, at

whichtime he acquired an additional 5 percent interest in those sta

tions. Petitioner notes that the instant application was not amended to

reflect Johnson's acquisition of the additional 5 percent interest in

WPKE AM and FM . It argues that thus Two Rivers has failed to

comply with section 1.65 of the Commission's rules 2 and an issue con
cerning the matter is warranted .

1 The Review Board has before it for consideration a petition to enlarge issues , filed

Dec. 9, 1968,by Two Rivers Broadcasting Co., Inc .; an opposition, filed Dec.18, 1968, by

Lawrence County Broadcasting Corp .; and Broadcast Bureau's comment, filed Dec. 24
1968 .

. Sec . 1.65 of the Commission's rules reads in pertinent part as follows :

“ Each applicant is responsible for thecontinuing accuracy and completeness of infor

mation furnished in a pending application or in Commission proceedings involving

pending application. Whenever theinformation furnished in the pendingapplication is no
longer substantially accurate and complete in all significant respects, the applicant shal

promptly as possibleandinanyeventwithin 30 days, unless goodcause is shown, amend

or request the amendment of hisapplicationsoastofurnish such additionalor corrected
information as may be appropriate.'

15 F.C.C. 2d
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3. The Board agrees with the Bureau's statement that “ it is the duty

of applicants to maintain their application in an up -to -date and correct

status.” However, in the circumstances of this case, the requested issue

is not warranted.Johnson acquired his additional 5 percent interest in

WPKE AM and FM from a Mr.May whois also a 1643 -percentowner

of Lawrence County and the majority stockholder of WPKE AM and

FM. The realinement of a 5 percent ownership interest in a radio sta

tion, asbetween two 1643-percent stockholders of the applicant, which

has no bearing on the control of that station or their ownership in the

applicant, is not a significant and substantialchange and therefore the

failure to report the change in this proceeding does not warrantthe

addition of arule 1.65 issue. Cf. Sumiton Broadcasting Co., Inc., FCC

68R - 317, 14 R.R. 2d 208.The petition to enlarge issues will be denied.

4. It is ordered , That the petition to enlarge issues, filed by Two

Rivers Broadcasting Co., Inc., on December 9 , 1968, I & denied .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

· Petitioner contends that the change, which was reported to the Commission in a form

323 ownership report, “ affect[ s ] the question of control of the mass media of communica

tions admissibleunder thegeneral comparative issue." However, petitioner does not

attempt to explain ,and theBoarddoes not perceive ,how the change could besignificantto

a comparativeevaluation of the applicant under this criterion .

15 F.C.C. 2d
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FCC 69-29

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

LEE ENTERPRISES, INC. , OTTUMWA, IOWA

For a Construction Permit for New UHF File No. BPTT-1783

Television Broadcast Translator Sta

tion

MEMORANDUM OPINION AND ORDER

( Adopted January 9, 1969 )

BY THE COMMISSION : COMMISSIONER Cox DISSENTING ON THE GROUNDS

THAT THE TRANSLATOR DOES NOT HAVE REBROADCAST PERMISSION

AS TO THE NETWORK PROGRAMS OF KHQA ; COMMISSIONER JOHNSON

CONCURRING IN THE RESULT.

1. The Commission has before it for consideration the above-cap

tioned application (BPTT-1783 ) . of Lee Enterprises, Inc. ( Lee ).

licensee of television broadcast station KHQA - TV , channel 7, Hanni

bal, Mo. (CBS ), for a new UHF television broadcast translator sta

tion to serve Ottumwa, Iowa, on output channel 71 ; a petition to deny

filed on July 22, 1968 , by Cowles Communications, Inc. (Cowles ),

licensee of television broadcast station KRST - TV , Des Moines, Iowa

( CBS ), and various pleadings filed in connection therewith .

2. The proposed translator would serve approximately46,000 persons

in Ottumwa and the surrounding area . Ottumwa receives direct off

the-air television signals from only one television broadcast station :

KTVO , Kirksville, Mo. (ABC ). 'I'wo translator stations, licensed to

Ottumwa Area Translator System , Inc. (OATS ) ,are presently sert

ing Ottumwa : K76BZ, which rebroadcasts WHO - TV , channel 13, Des

Moines, Iowa (NBC ), and K74CO , which rebroadcasts KRNT - TV.

channel 8, Des Moines, Iowa (CBS ). The proposed translator would

rebroadcast the signals of KHQA - TV, Hannibal, Mo. (CBS ).

3. Lee disputesCowles' standing to file its petition.Lee states that

Cowles' claim to standing is tooremote and intangible to meet the

requirements of section 309 ( d ) of the Communications Act. Cowles,

however, says that it solicits advertising in Ottumwa and local and

regional advertiserswho buy time in the Des Moines marketdo so with

the understanding that they will receive circulation also in Ottumwa

Consequently, it is apparent that Cowles competes for viewership and

advertising revenues in Ottumwa and , on thisbasis, we find that it has

standing. Federal Communications Commission v . Sanders Brother!

Radio Station , 309 U.S. 470, 60 S. Ct. 693 , 9 R.R. 2008.

1 The Commission also has before it for consideration an opposition to petition to der

filed July 22, 1968, by Lee and a reply to opposition to deny filed Aug. 19 , 1968, by Cowles

15 F.C.C. 2d
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4. Cowles alleges that Lee has not established that there is a need for

the proposed translator since CBS programing is already provided to

Ottumwa by OATS' station K7400, which rebroadcasts petitioner's

station KRNT - TV. The applicant, however, states thatits station

KHQA -TV carries more CBS programing than KRNT-TV. While

the amount of nonduplicated CBS programing which would be broad

cast by theproposedtranslator is disputed , there seemsto be agree

ment that KHQA - TV carries CBS programswhich KRNT-TV does

not carry. There is, of course, also KÉQA - TV's locally originated
programing which would not otherwise be available to Ottumwa. To

the extent that the translator would provide unduplicated programing,

we think that a need for the translator has been established.3

5. Cowles alleges that the proposed translator would operate

without depending upon public contributions, causing OATS financial

ruin by depriving it of the public financial support upon which it

subsists. The allegation is wholly speculative and is unsupported by

facts. Aside from that, however, we believe that it is apparent that

if the people of Ottumwa wish to continue to receive the programs

provided by stationK74C0, they will continue their financial support ;

if not, they will withdraw that support, indicating that they no longer

feel a need for that service. In any event, we believe that this is not

a choice which we should make, but it is one properly left to the people

of Ottumwa.

6. Cowles has alleged that Lee has not obtained the consent of CBS

for rebroadcast of CBS programing by the proposed translator. Lee
proposes to rebroadcast its own station KHQA - TV and it obviously

has that consent . It has, moreover, filed a letter from the Rate and

Affiliation Committee of CBS recommending that rebroadcast consent

be given by CBS. We find, therefore, that the proposed translator has

the rebroadcast consent required by section 325 (a ) of the Communi

cations Act. Hubbard Broadcasting, Inc., 10 FCC 2d 381 , 11 R.R.
2d 433 .

7. Cowles, as alternative relief, prays that the Commission grant

the application subject to a nonduplication condition to protect station

KRNT- TV. A nonduplication condition would be inappropriate in

this case . Our rules and the policy announced in the second report and

order in docket No. 14895 ( 2 FCC 2d 725, 6 R.R. 2d 1717 ) require the

imposition of a nonduplication condition only upon a licensee -owned

VHF translator located within the predicted grade A contour of a

television station whose programing would be duplicated and outside

the predicted principal city contour of the primary station. Further

more, we stated in the report and order in docket No. 15971, 13 FCC

2d 305, 13 R.R. 2d 1577, that we would continue such policies with

respect to nonduplication conditions pending a further study of the

For example, KHQA-TV carries "CBS Morning News," the CBS " Friday Night

Movie;"and thefootball games of theSt. Louis Cardinals, noneofwhich are carriedby
KRNT- TV. KRNT-TV, of course, carries programs which would not be available from
KHQA-TV.

* Italso seems that K74CO is experiencing interference to its input signals, caused by
station WQAD - TV, channel 8, Moline, Ill., making its retransmissions less than satis

factory . Cowles states that this is a situation which is being remedied. We have not, there

fore, considered it as a factor in our decision .

15 F.C.C. 2a
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entire problem . Where, as inthis case, the proposed translator is a

UHF, we have consistently adhered to our stated policy.E.g.Spokane

Television, Inc. (K14AA ), 12 FCC 2d 462, 12 R.R. 2d 1167. There

have been no facts presented here which require a different result.

Accordingly, It isordered , Thatthe petition to deny filed herein by

Cowles Communications, Inc., Is denied, and the above-captioned ap

plication of Lee Enterprises, Inc. , Is granted, in accordance with

specifications to be issued .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69-61

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

AMENDMENTS OF PARTS 2, 81, AND 83 — To

ESTABLISH A SCHEDULE OF DATES, REVISED

TECHNICAL STANDARDS, FREQUENCIES AND

OTHER REQUIREMENTS FOR THE ORDERLY

TRANSITION OF SHIP AND Coast RADIO

TELEGRAPH STATIONS FROM PRESENT FRE- Docket No. 18218

QUENCY ASSIGNMENTS IN THE Low ,MEDIUM ,

AND High FREQUENCY BANDS TO NEW As

SIGNMENTS WITHIN ALLOTMENTS AND /OR

FREQUENCY USAGE AS ADOPTED BY THE ITU

WORLD ADMINISTRATIVE Radio CONFERENCE

ON MARINE MATTERS, GENEVA, 1967

REPORT AND ORDER

(Adopted January 22, 1969 )

BY THE COMMISSION : COMMISSIONERS WADSWORTH AND H. Rex LEE

ABSENT; COMMISSIONER JOHNSON CONCURRING IN THE RESULT.

1. A notice of proposed rulemaking in the above-captioned matter

was released on June 25, 1968, and was published in the Federal

Register on July 3, 1968 ( FCC 68–639, 33 F.R. 9665 ) . By order,

released on July 29, 1968, an extension of time was granted in which

to file comments. In the notice, the Commission proposed to amend

its rules governing stations in the Maritime Services to establish a

schedule of dates,revised technical standards, frequencies and other

requirements for the orderly transition of ship and coast radiotele

graphstations from present frequency assignments in the low, medium,

and high frequency bands to assignments within allotments and /or

frequency usage as adopted by the ITU World Administrative Radio

Conference on marine matters (WARC ) , Geneva - 1967.

2. Comments were filed by : American Merchant Marine Institute,

Inc., ( AMMI), Collins Radio Co. ( Collins ), Pacific Far East Line,

Inc., (PFEL ),RCA Communications, Inc., (RCA ), and Tropical

Radio Telegraph Co. ( TRT ). No reply comments were filed.
3. The comments of AMMI were directed to the matter of frequency

tolerance to be applied to ship stations using A1 (radiotelegraphy

emission in the bands between 4,000and27,500 kc /s. The comments of

RCA wereprincipally concerned with the same matter. In the filings

submitted by Collins, PFEL, and TRT, no comment was made in

regard to the frequency tolerance matter described above. Collins did,

however, recommend that the frequency tolerance applicable to ship

15 F.C.C. 20
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stations employing narrow -band direct-printing telegraph and data

transmissions systems be reduced to a value less than 100 cycles per

second. Both of these matters are treated in later paragraphs in this
report and order.

4. Collins recommended that sections 83.552 and 83.553 be amended

to include the use of emission A2H (single sideband, full carrier, tone

modulation ), as an alternative to emission A2. The inclusion in the

Rules of emission A2H, as requested by Collins, would be in accord

with WARC and, therefore, is adopted. Collins further recommended

these twosections be amended to include appropriate technical criteria

that would produce the current signal levels comparable to that pro

duced when emissionA2 is employed. With regard to this latter
recommendation , the Commission currently has under consideration

the matter of antenna power necessary for compliance with sections

83.552 and 83.553. It would be premature and possibly misleading to

amend sections 83.552 and 83.553 to include a value of equivalency for

emission A2H prior to resolution of the above matter. Accordingly,

during the interim period it will be necessary for transmitters oper

ated with emission A2H under the provisions of sections 83,552 and

83.553 to comply with the antenna power specified for emission A2.

The procedure for determining antenna power is set forth in section

83.552 ( e ) ( 1 ) and in section 83.553 ( e ).

5. Collins recommended that footnotes be added to the appropriate

bands within the allocation table of part 2 to provide for use of

4136.1 kc / s at coast stations and for use of 4434.9 and 6518.0 ke / s at

ship stations . Since this recommendation is more appropriate to the

Commission's proceeding in docket No. 18271, released August 8 ,

1968, it will be treated in that docket as will the frequencies in footnote

NG27.

6. To facilitate licensing, RCA recommended that the frequency

column symbol " CS " be employedin referring to the special calling

channels . ( See the bottom of the table 1b , sec. 83.318 ( b ).) This would

facilitate licensing and has been included in the table.

7. RCA and TRT each called attention to typographical changes

which should be made to several of the frequency tables. These changes

have been included in the respective tables.

8. PFEL recommended that the proposed section 83.320 ( a ) be

amended to permit ship stations employing narrow -band direct

printing telegraph and data transmission systems to apply for two

frequency column symbols ( four families of frequencies ), in lieu of

one frequency column symbol (two families of frequencies ) as pro

posed by the Commission . In support thereof PFEL states they have

two vessels now equipped and six more vessels under construction ;

that these vessels handle a high volume of traffic and that the justifi

cation for installation of the radioteletype equipment was based on the

need to handle a high volume of diversified traffic.

9. PFEL notes that the frequencies ( of the same megacycle order)

specified within one frequency column symbol are adjacent and a

single source of interference could render both channels unusable. In

brief review, the spacingbetween adjacent channels in the bands allo

cated for narrow -band direct-printing telegraph and data transmis

sion systems, as provided by the WARC, is 0.5 kc/s in the 4, 6, and 8
15 F.C.C. 2d
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Mc/s bands and 1.0 kc / s in the 12, 16, and 22 Mc/s bands. The

spacing proposed by the Commission between the two frequencies

of the same megacycle order within one frequency column symbol

is as follows : 5 kc/s for the 6 and 8 Mc/s bands; and 10 kc/s for

the 12, 16, and 18 Mc /s bands. It will be noted that this is the max

imum possible separation which can be provided, if the spacing be

tween the “ A ” and “ B ” frequencies is made uniform for all frequency

column symbols.

10. In preparing the table of section 83.320 ( b ) , the Commission
provided the maximum separation between the " A ” and “ B ” fre

quencies of one frequency column symbol in the belief that this ap

proachoffered the greatest probability of avoiding disruption of both

channels due to interfering transmissions by a single station located,

for example ,midway between the two channels.

il . In their comments PFEL concludes that the number of fre

quencieswhich would be available to them in the proposals for the

bands allotted for narrow-band direct-printing telegraph and data

transmission systems ) would be less than the numberwhich they are

presently authorized to use in the high traffic ship radiotelegraph

working frequency bands ). On the basis oftotal frequencies available,

FFEL's conclusion is correct. A conclusion based on total number of

frequencies, alone, can be and in this particular case is misleading.

12. Such conclusion disregards the varying degree to which differ

ing emissions can live together. Radioteletype emissions employing a

uniform bandwidth and a minimum of frequency tolerance ( this will

be the case with narrow -band direct-printing telegraph and data

transmission systems), can occupy adjacent channels quite satisfacto

rily. This is the basic situation which led to the establishment of sep

arate bands for narrow -band direct-printing telegraph and data

transmission systems. On the other hand , a similar situation does not

exist with respect to radioteletype and manual radiotelegraph , where

each system has incompatible aspects relative to the other.

13. Eighteen frequencies are currently authorized to PFEL, in the

12, 16, and 22 Mcs bands. Of these, 12 are shared on an equal basis

between all of the “ H ” frequency column symbols; and three fre

quencies ( one at each magacycle order ) are allotted exclusively to H8

and three are allotted exclusively to H10 . Eight frequencies are also

authorized to PFEL in the 2 , 4, 6, and & Mc / s bands. These frequencies,

one at each megacycle order for H8 and one each for H10, are allotted

exclusively to H8and H10. The degree to which the shared channels

canbe employed by PFEL for satisfactory service will depend upon

utilization of those frequencies by other vessels. Since the shared

frequencies are common to H1 through H11, it would appear that dis

ruption would occur at frequent intervals . With increased use of H1

through H11 in the future , such disruption would be expected to

occur at even more frequent intervals. On the other hand, the fre

quencies allotted exclusively to H8 and to H10 would appear to be

subject to a lesser degree of interference, because they would be avail

able only to ships which areassigned H8 and H10. The number of

ships assigned Hi throughH7, H9, and H11,should be many times

greater than those assigned H8 and H10. For this reason , no particular
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significance is attached to the availability to PFEL of these shared

frequencies.

14. As concerns frequencies in the bands 2065–2089.5 kc / s and

2092.5–2107 kc /s, availability to radiotelegraph ship stations has been

withdrawn, on the basis of the pressing needfor more radiotelephone

frequencies and the absence of radiotelegraph use of frequencies in
these bands.Thus, replacement frequencies at 2 Mc/s will not be

available to PFEL . At4 Mc/ s, the number of frequencies allocated to

and available for narrow -band direct-printing telegraph and data

transmission systems are less than in the bands at 6, 8, 12, 16 , and

22 Mc/ s, where 20 frequencies were allocated in each band. At 4 Mc/ s,

12 frequencieswere allocated. Thus, toeffect the frequency plan of

section 83.320 (b ) , two frequencies each from 6, 8 , 12, 16, and 22 Mc / s

bands were grouped with one frequency fromthe 4 -megacycle band

to form each “N” frequency column symbol. The two remaining 4
megacycle -order frequencies were made available to all of the " N "

frequency column symbols.

15. In its notice, the Commission proposed to delete from the rules

the distinction in availability of frequencies allocated for low traffic

and those allocated for high traffic radiotelegraph ships ( adopted in

principle at the ITU Radio Conference, Atlantic City — 1947; ex

panded by theITU Radio Conference ,Geneva — 1959 ; and left to the

discretion of administrations by the ITU WARC, Geneva — 1967 ), and

provided that these bands would be equally available to all high fre

quency radiotelegraph ship stations. Prior to the WARC, utilization

by Commission licensees of the high traffic ship radiotelegraph work

ing frequency bands was slight, due to limitations in availability. It

is envisaged that the proposed change will, on an evolutionary basis,

bring usage of the low traffic and high traffic ship radiotelegraph bands

into balance. In regard to other administrations, it is reasonable to

expect that similar relaxation will be effected by many of those ad

ministrations. Thus, it can be expected that utilization of the

frequencies specified by symbolsH8 and H10 will, in the future , suffer

an increasing interference. Under these conditions, it would be ex

pected that PFEL will obtain an improved service in the bands allo

cated for narrow -band direct-printing telegraph and data transmission

systems, when those bands become available for use.

16. In regard to the current radio station authorization and the fre

quencies assigned thereunder , PFEL in their comments gives no

information as to the numberoffrequenciesactually used, quantitative
information as to the volume of traffic handled , or actual circuit time

required to transmit and receive that traffic. Failing this information,

a positive determination can not be made that frequencies in addition

to thoseprovided by each N frequency symbol are requiredand should

be provided. In any event, assignments are made by the Commission

on the basis of public need , in contrast to the individual need. The

factors which caused PFEL to lead the way by installation aboard

their fleet of equipment employing new techniques will be similarly

applicable to other fleets, of U.S. and foreign registry. Thus, it is

reasonable to expect that more and more ships will be equipped for use

of the same or similar system ( s ) . On the one hand, the number of fre

10 F.C.C. 2a
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quencies authorized for PFEL use should be adequate for the proper

functioning of that system ; on the otherhand, the number authorized

should not exceed the actual system needs, or be such that frequencies

are not available for other licensees desiring to use the same or similar

system .

17. In the view of the Commission, the information submitted by

PFEL does not justify assignment of anumber of frequencies in excess

of that provided by asingle frequency column symbol in the N series.

Accordingly, the recommendation of PFEL that section 83.320 ( a) be

amendedto permit assignment of two frequency column symbols to a
licensee is not adopted .

18. In regard to the frequency tolerance to be applied to coast and

ship stations operating in the narrow -band direct-printing telegraph

and data transmission systems, Collins urges the adoption of valuesof

20 cyclesper second for coast stations and 50 cycles per second for ship

stations. In support of these values, Collins points to the benefits which

will accrue from their adoption and use. These benefits include the

avoidance of manual methods of transmitter and receiver adjustment,

tuning and protracted test transmissions to establish a circuit. No op

posing views were filed .

19. From the frequency management and utilization point of view , it

is a desired objective to reduce to a practical minimum the numberof

frequencies used and the duration oftransmission on those frequencies.

While it is appropriate to look to discontinuance of the practice of call

ing on manual telegraph channels to make arrangement for machine

transmission on other channels, followed by test transmissions and pre

paratory adjustments on themachine frequencies, a program of that

magnitude, would require both national and international coordination,

amongother things, and, therefore, is not within the scope of this

proceeding.

20. The providingand maintenance ofan adequate minimum differ

ence in frequency between the coast station receiver and the ship sta

tion transmitter, or vice versa , is an essential system element for op

timum performance of the narrow -band direct-printing telegraph and

data transmission system (s ). In the case of this system (s ) ,the band

width of each channel is small and the selectivity of thereceiver, to

reject undesiredadjacent channels, must be sharp. To avoid prepara

tory test transmissions and tuning, the transmitted signal, plus devia

tion, must be maintained within thereceiver selectivity and, within

practical limits, be centered on the discriminator detector (or other

detector, where used ). It is appropriate, therefore, to adopt in this

proceeding a frequency tolerance which offers reasonable promise of

optimum system ( s) performance. Accordingly, a coast station toler

ance of20 cycles anda ship station toleranceof50 cycles per second is

adopted.

21. In their comments, Collins expresses the view that it is pre

mature to establish a fixed assignment arrangement of frequencies for

narrow -band direct-printing telegraph and data transmission sys

tems, or to make such arrangement in proportion to manual radio

15 F.C.C. 2a
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telegraph frequency assignment arrangements. In support of their

view, Collins states :

* * * Specific planning for the use of these frequencies is largely a matter of

conjecture and not based on operational plans that have had sufficient govern

ment and industry consideration . * * We recommend *** that the Com

mission defer this part of the proposed rulemaking, except to make provision

for assignment of any of the groups of frequencies on a case by case basis

pendingfurther study by interested parties. Such a study , for example, could

be done within the Radio Technical Commission for Marine Services, where

government and /or industry could have sufficient time to develop a sound

operating plan for the assignment and use of the frequencies.

22. In the view of the Commission, these supporting arguments of

Collins offer little basis for withdrawing the frequency table of sec

tion 83.320, for amending section 83.321 to delete the N frequency

column symbols, and to add provisions, at an appropriate place, for

assignment of frequencies for narrow-band direct-printing telegraph

and data transmission systems ona case by case basis. First, theCom

mission does not agree that specific planning for the use of these fre

quencies is largelya matter of conjecture. For example, pairing of

frequencies into families to provide for propagation over variable
and extended distances is a longstanding principle. That principle

has been applied to aviation, marine, broadcasting and fixed radio

services fordecades. It appears there is no alternative to doing this in
the case of assignment of frequencies for narrow -band direct-printing

telegraph anddata transmission systems. Further, Collins submits
no information to indicate there will or should be an exception in

this instance.

23. In regard to Collinscomment that “ Specific planning for the

use of these frequencies is *** not based on operational plansthat

have had sufficient government and industry coordination, the Com

mission is unable to interpret this as justification for withholding

action. In regard to operational planning for the use of these fre

quencies, it is noted that Collins does not state there is need for de

velopment of operational plans, that the development of such plans

is in progress, or that Collins intends to urge thedevelopment of such

plans. Accordingly, guidance to industry appears necessary and

sections 83.320 and83.321 areadopted as proposed .

24. In their comments, AMMI and RCA opposed adoption of the

frequency tolerances proposed by the Commission, section 83.131 ( b )

( 7) ( i ) and ( ii ), for application to ship stations using class A1

emission in the bands between 4,000 and 27,500 kc / s. The current

rules provide that these ship stations shall conform to a frequency

tolerance of 200 parts per million ( pop.m.), or 0.02 percent. The

Commission proposed this tolerance be reduced to 50 parts per mil

lion( p.p.m.), or 0.005 percent. As proposed, the tolerance of 50 p- p.m.

would be applicable to all types of transmitters after January 1 ,

1973 , and to new types of transmitters brought into service after

January 1, 1970. Types of transmitters authorized in ship stations

prior to January 1, 1970, could continue use of 200 p-p.m. until

January 1 , 1973.

25. In their comments, RCA urged that the changes in frequency
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1

tolerance not exceed those values adopted by the ITU World Ad

ministrative Radio Conference on marine matters (WARC ), Geneva,

1967. The frequency tolerances adopted by the WARC for ship sta

tions operating class A1 emissions in these bands are as follows:

P.p.m

Low traffic ships . 1 200

High traffic ships_ 2 50

26. RCA indicated changes in frequency tolerance as adopted by
the WARC are acceptable. On the other hand, AMMI gives condi

tional indication that the arrangement for low traffic ships, as adopted
by the WARC, is acceptable. Specifically, AMMI does not indicate

that the tolerance of 50 p.p.m., made applicable by WARC to the

lowest and highest frequency of the calling frequencies, is acceptable.

Further, AMMI gives no indication that the arrangement of fre

quency tolerance for high traffic ships, as adopted by WARC, is

acceptable. As submitted , the AMMI comments support continuation

without termination of the frequency tolerance of 200 p.p.m.

27. It is appropriate at this point to tabulate frequency tolerance

versus channel spacing in the six exclusive maritime frequency bands

available for high traffic ships, calling band, and low traffic ships. For

convenience the frequency bands are rounded off to even megacycles.

Three frequency tolerances,expressed in parts per million (p.p.m.),

are shown in the following table :

( In kilocycles per second )

Mc/ s

Frequency

tolerance at

200 p.p.m.

Channel

spacing

Frequency

tolerance at

100 p.p.m.

Channel

spacing

Frequency

tolerance at

50 p.p.m.

Channel

spacing

0.5

.756

8

12

16 .

22 .

+0.8

£1.2

+1.6

+2.4

+3.2

+4.4

0.5

.75

1.0

1,5

2.0

2.5

+0.4

+.6

£ .8

+1.2

+1.6

+2.2

0.5

. 75

1.0

1.5

2.0

2.5

+0.2

+.3

5.4

5.6

+.8

+11

1.0

1.5

2.0

2.5

28. As indicated in the table, ( a) with a tolerance of 200 p.p.m.

At 4 Mc/s, the ship station transmitter is permitted to vary

within a band of +0.8 kc/s, or 1600 c.p.s. The channel width,

however is only 0.5 kc/s, or 500 c.p.s. Similarly,

At 22 Mc/ s, the ship transmitter is permitted to vary within a

band of +4.4 kc / s, or 8800 c.p.s .; where the channel width is

2.5 kc/s.

( 6 ) With a tolerance of 100 p.p.m.

At 4 Mc/ s, the ship station transmitter is permitted to vary

within a band of +0.4 kc / s, or 800 c.p.s. The channel width is 0.5

kc/s, or 500 c.p.s. Similarly,

1A frequency tolerance of 50 parts in 106 shall be applicable, in the case of assignments

made after Apr. 1, 1969 , to ship stations using the lowest or highest series of ( 1 ) calling
frequencies ; (2 ) working frequencies for low traffic and high trafficships.

* Applicable to new transmittersinstalled after Apr. 1, 1969. Ship station transmitters

installed before this date may continue to have a tolerance of 200 parts in 10 until

Jan. 1,1973 , from which date all high traffic ship station transmitters shall have a

tolerance of 50 parts in 10%.
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At 22 Mc/ s, the ship transmitter is permitted to vary within a

band of +2.2 kc /s, or 4400 c.p.s. Thechannel width is 2.5 kc /s.

( c) With a toleranceof50 p.p.m.

At 4 Mc/ s, the ship station transmitter is permitted to vary

within a band of +0.2 kc/s, or 400 c.p.s. The channel width is 0.5

kc / s. Similarly ,

At 22 Mc/s, the ship transmitteris permitted to vary within a

band of +1.1 kc/ s, or 2200 c.p.s. The channel width is 2.5 kc / s.

29. On the basis of the foregoing, the percentage of ship transmitter

variation which is outside ofthe allotted channel width , forthe three

values of frequency tolerance, is shown in the following table :

Frequency tolerance (p.p.m. )

Band

(Mc/s )

Channel

width

(c.p.s. )

Transmitter

variation

( c.p.s. )

Variation

outside

channel

200 . 1600

(Percent)
220

2128800

100

22

4

22

500

2500

500

2500

500

2500

ន

800

4400

400

2200

50 .

22

30.With regard to continued application of a frequency tolerance
of 200 p.p.m., it is appropriate to select one frequencyand examine its

impact upon neighboring frequencies, under the channeling arrange

ment adopted by theWĂRC. Forexample, 4173.5 kc / s, +200 p.p.m.,

extends from 4172.665 to 4174.335 kc/s. Overlaying these limitson the

frequency plan proposed by the Commission for the high traffic band,

it is noted :

H2 ( 4173.5 kc/ s ) would extend through H9 (4173 kc/ s ) and into H1 (4172.5

kc / s ) , on the low frequency side ; and through H3 (4174 kc/s) and into H10

(4174.5 kc/ s ) , on the high frequency side.

The positioning of these frequencies is illustrated in the following :

Band

edge 4172.5 4173 4173.5 w24
__ $ 174.5 4175
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If we now examine the added effect created ( within the same general

spectrum ) by H9 and H3, it is noted :

H9 would extend through Hi, beyond the band edge, and into the highest fre

quency channel ( 4172 kc/s ) allotted for narrow -band direct-printing telegraph

and data transmission systems, on the low frequency side ; and through H2 and

into H3, on the high frequency side ; and

H3 would extend through H2 and into H9, on the low frequency side ; and

through H10 and into H4 ( 4175 kc / s ) on the high frequency side.

31. From the practical pointof view, a receiver having capability to

receive a single radiotelegraph channel ( 0.5 kc / s at 4 Mc/s ) could

be expected to receive ship stations transmitting on channels as fol

lows, with the receiver tuned as indicated :

Receiver tuned to Ship stations transmitting on

H1 ( 4172.5 kc/s ) -- H1 , H9 and part of H2.

H9 ( 4173 kc / s ) . HY, H1 , H2 and part of H3.

H2 ( 4173.5 kc/s ) -- H2, H3, H3 and part of H1 and

H10.

H3 ( 4174 kc / s ) --- H3, H2, H10 and part of H9 and

H4.

32. In the case of assignments to ship stations made after April 1,

1969, as adopted by the WARC, a tolerance of 50 p.p.m. is applicable

to the following frequencies :

4172.5 6258.75 8342 12504 16662 22187

4177.5 6266.25 8355 12532.5 16710 22221

4178.5 6267.75 8357 12535.5 16714 22225

4186.5 * 6279.75 * 8373 * 12559.5 * 16746 * 22265

4187.5 6281.25 8375 12562.5 16750 22270

4229 6343.5 8458 12687 16916 22370

*CS (special calling frequencies ). These frequencies, by frequency column symbol, are

positioned in theproposed frequency tables as follows :

Proposed section :
Frequency column symbols

83.317 (b ) H1 , H6 ,' H8, H9.1

83.318 ( b ) C1 , CS ( special calling ), C9 .

83.319 ( b ) ? L29 ,' L30 , L34, LA1,' L42.

1 22 Mc/ s only.

2 Group “ B ” only.

33.In examining the information set forth in paragraphs 27, 28,
and 29, above, it is apparent that with a frequency tolerance of 200

p.p.m., once the WARC channel spacing comes into force :

( a ) A ship station assigned, for example, H1, H9, or H8 in the 4 Mc/s band,

could be within tolerance while operating on a frequency which is outside the

( high traffic ) band ; or a ship station assigned H2 could be within tolerance while

operating on H9, H3, H1, or H10.

( b ) To assure that a ship station transmitting on H2 was within the pass band

of a radiotelegraph receiver, tuned to H2, the bandwidth of that receiver would

have to be such that, at 4 Mc/ s, it would accept H3, H9, and part of H1 and H10.

Under these circumstances there would be little if any incentive to develop re

ceiving equipment having the capability to receive a single WARC frequency and

to reject both adjacent frequencies.

( c ) To contain ship station transmissions within band limits, thirty -six

WARC frequencies proposed in the Notice could not be assigned and would

have to be withdrawn .

34. On the basis of the foregoing, it is apparent the Commission

would be unable to determinetheassigned frequency on which a

15 F.C.C. 2d
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ship station was transmitting, or whether that ship station was on

frequency or off - frequency. Thus, the Commission would be unable

to administer the WARC agreement. Contrary thereto, however, the

Commission is of the view that the channel spacing adopted by the

WARC in the high traffic ship, calling, and low traffic ship bands is

adequate to meet the needs of the maritime services and should be

adopted. In the view of the Commission, the WARC channeling ar

rangement can not be implemented if a frequency tolerance of 200

p.p.m. is adopted.

35. In theircomments, RCA urged that the value of frequency toler

ance adopted not exceed the values adopted by the WARC ( see par.

25 , above) . As set forth in paragraph 29, above, in order to operate

on 36 of the WARC frequencies, ship station transmitters must comply

with a tolerance of 50 p.p.m. on and after April 1 , 1969. Further , on

and after January 1 , 1973 , WARC specifies a tolerance of 50 p.p.m.

for all high traffic ship station transmitters. RCA offers no comment

inregard to compliance, or lack thereof, with thetolerance of 50 p.p.m.,

effective April 1, 1969, which is applicable to the lowest and highest

series of calling frequencies and working frequencies for low traffic

and high traffic ships. It is appropriate to note that a ship station,

havingthe capability to comply with a tolerance of 50 p.p.m. at both

ends of the small bands here involved, will also have the capability

to comply with 50 p.p.m. at the intermediate frequencies.

36. In their comments, RCA, in reference to WARC recommenda

tion No. MAR 7 , states ** * * It is undesirable and burdensome to

require large -scale replacement of crystals and modification or re

placementof a large amount of ship transmitting equipment by Jan

uary 1, 1973, as proposed by the Commission when there is a strong

likelihood that additional changes will be necessary pursuant to ac

tions taken by the next appropriate WARC."

37. In regard to changing of crystals, it is apparent that as a result

of the band adjustments and channel splitting adopted by the WARC,

the frequencies which will become available will differ from those

currently available. In the frequency tables of sections 83.317 ( b ),

83.318 (b ), and 83.319 ( b ) , the current frequency is shown in the " until"

column and the replacement frequency is shown in the " after " column.

The amount ofdifference ( change within each of the various frequency

column symbols ) can be ascertained by a comparison of these two
columns. The percentage of change ; i.e. , one or more frequencies

changed within a frequency column symbol, is tabulated by megacycle

order for each of the high traffic, calling, and low traffic bands, as
follows :

Frequency band (Mc's)

4 6 8 12 16

High traffic bands ( percent change).

Calling bands (percent change ).

Low traflic bands (percent change).

36 70 1 57 % 40 32

3 52 3 52 $ 52 $ 52

15 24.5 24.5 24.5 24.5

#y

I Does not include 3 new frequencies.

? Does not include 6 new frequencies.

3 Does not include 14 newfrequencies.

* Does not include 8 new frequencies.

* Includes the CS (special calling) frequencies.
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38. From the foregoing, with no change in the value of frequency

tolerance specified in the Commission's rules, it will be necessary to

replace a substantial number ofcrystals aboardship in orderto operate

on the revised frequencies adopted by the WARC . It is noted, however ,

that a relatively small number of ships are authorized for radio

telegraph operation, approximately 1,800 vessels. In view thereof, the

Commission is not persuaded that compliance with a tolerance of

30 p.p.m. is either undesirable or burdensome.

39. Turning now to recommendation No. MAR 7, which is entitled

“ Relating to Harmonic Relationship and Channel Spacing in the

High Frequency Bands Used by Ship Stations for Radiotelegraphy,"
that recommendation considers the need for maximum efficiency in

use of the HF spectrum , new developments ( frequency synthesizers),

tentatively accepts that use of harmonically related frequencies may
hinder fullest future use of the bands, recognizes that replacement

of present equipment may require a period of 20 years; the
recommendation states

1. That administrations should study, in the light of advancing techniques,

the problems relating to future use of harmonic relationship in ships' radio

equipment and to the determination of the optimum channel spacing and the

number of channels in the bands allocated for calling and for high and low

traffic ships, as indicated in appendix 15 to the radio regulations , and should

subinit their proposals for consideration by the next World Administrative Radio

Conference competent to deal with the matter ;

2. That administrations should consider whether the use of synthesized trans

mitters by ship stations will make it desirable to modify the provisions for low

traffic ships of Yos. 1196 to 1201 of the radio regulations, in order to allow more

flexibility in the choice of actual working frequencies.

40. The substance of recommendation No. MAR 7 is directed to

long -range planning for the next generation of ship board radio

telegraph equipment. It was not the intent of WARC that recom

mendation No. MAR 7 be used as a basis for not implementing the

channel spacing or replacement frequencies provided by that Con

ference. It is not possible, at this time, to forecast the year during

which “ the next World Administrative Radio Conference competent

to deal with the matters," set forth under paragraph 1 of the recom

mendation, will be convened. Based on the spacing between earlier

such conferences, however, a period of 8 years would be expected.
Thus, the next competent conference could be held around 1975. In

the view of the Commission, a delay of such magnitude in imple

menting the WARC channel spacing and replacement frequencies has

not been justified .

41. RCA states that it is essential to retain a frequency tolerance

of 200 p.p.m. in order to preserve the random distribution of signals

aroundeach assigned frequency. With this distribution the coast sta

tion operator, by use of the beat-frequency oscillator in the receiver,

varies the tone of the audio signal produced at the receiver output as

a means of separating transmissions of the desired ship station from

transmissions by other, or undesired ship stations. The technique

referred to by RCA has been used in manual radiotelegraph opera

tion for many decades . The question here is not whether this tech

nique should be continued, which it certainly must, but whether this
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technique can be successfully applied if ship stations are operated

with a tolerance of 50 p.p.m. Beat-frequency oscillators commonly

operate at the second / late intermediate frequency (IF) and are in

jected intothe final detector of the receiver. The difference or beat fre

quency is that produced by the difference between the incoming signal

at the ( last ) IF frequency and the beat- frequency oscillator. In the
detection process, the radio frequency is removed and the difference

frequency , at audio, is produced at the output. The difference fre

quency may be varied by the operator by adjustment of the frequency

of the beat- frequency oscillator. If two ship station transmissions

enter the receiver IF separated by 100 cycles per second, they will also

be 100 c.p.s. apart at the receiver audio output. A difference of 100

c.p.s. may be adequate for satisfactory reception by the operator. If

not ,by varying the beat-frequency oscillator, advantage can be taken

of the receiver audio response, headphone resonances, or disparities

in operator hearing to obtain a preferred status for the desired signal

and, thus, to separate it from other ( undesired ) transmissions.

42. In the example set forth in paragraph 27, above, with a tolerance

of 200 p.p.m., ship stations may be operating on any one of three

channels plus parts of two others. As apractical matter, the ships on

these channels could be lumped into a narrow band. Under that condi

tion, the number of ships could substantially exceed the number which

would be observed if they were required to operate on a specific as

signed frequency, with a tolerance of 50 p.p.m., and their number

distributed through the band.

43. The “ Ship Radiotelegraph Frequency Plan” is set forth in sec

tion 83.321. The objective of that plan is to provide order in the use

of the available frequencies by assigning ships to specific frequencies

as a means of distributing the communications load throughout the

bands, and thereby, to reduce the probability of bunching of ship

stations on a few frequencies, with consequentcongestion. Under this

plan, with a frequency tolerance of 200 p.p.m., ships served by RCA

would be intermingled with ships served by I.T. & T., TRT, et al., and

vice versa. It is , thus, apparent that the orderly use of the available

frequencies provided by section 83.321 would bedefeated .

44. Based on the foregoing considerations, the Commission is adopt

ing the amendmentsto thefrequency tolerance tables of parts 81 and

83 as set forth in the notice. The recommendations of AMMI and

RCA, that a tolerance of 200 p.p.m. be continued without termination

is rejected.

45. An application formodification submitted solely for a frequency

change that is necessary to comply with anyrule amendments adopted

as a resultof this proceeding may be submitted without a fee.

46. In view of the foregoing, it is ordered , That, pursuant to the

authority contained in sections 4 ( i ) and 303 ( c ) (e ) and ( r ) of

the Communications Act of 1934, as amended, parts 2,81, and 83 of the
Commission's rules Are amendedeffective March 7, 1969.

47. It is further ordered, That the proceeding in docket No. 18218

18 terminated .

FEDERAL COMMUNICATIONS COMMISSION,

Ben F. Waple, Secretary.
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FCC 69-26

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

MEREDITH BROADCASTING Co., LICENSEE OF

RADIO STATION KCMO, KANsas City, Mo.

PANAX CORP. , LICENSEE OF RADIO STATION

KFEQ, ST. JOSEPH , Mo.

MARK TWAIN BROADCASTING Co., LICENSEE

OF RADIO STATION KHMO, HANNIBAL, Mo.

For Presunrise Operating Benefits Be

yond Those Conferred by Section 73.99

of the Commission's Rules

MEMORANDUM OPINION AND ORDER

( Adopted January 9, 1969 )

BY THE COMMISSION :

1. The Commission has for consideration (a ) the above -captioned

proposals, ( b ) associated petitions for waiver and /or other special

relief as more fully described in the final paragraph, and ( c ) opposi

tion pleadings filed on behalf of cochannel dominant stations affected

by these proposals.

2. All applicants are fulltime class II standard broadcast stations

operating on U.S. I-B clear channels, on which a U.S. I - B station is

located to the west of the class II station. All are eligible for conven

tional presunrise service authorizations ( PSA's ) under section 73.99

( a ) ( 1 ) of the rules. If requested and granted, a conventional PSA

would allow the use of the daytime antenna system prior to local

sunrise, but with power reduced to protect the 0.5 mv /m 50 percent

nighttime skywave interference contour of the western dominant sta

tion assigned to the same channel. Presumably because of the severity

of this clear channel protection requirement, none of the above

captioned applicants has requested a conventional PSA ; rather, they

have continued to use their licensed nighttime facilities during the

presunrise hours, by means of which better early morning coverage is

achieved than would be obtainable under a conventional PSA. All of

the proposals look toward the use of power in excess of the 500-w

ceiling imposed by section 73.99 ( b ) ( 1 ) of the rules.

3. The specific proposals are outlined below :

KCMO, Kansas City , Mo. ( 50 kw day, 10 kw night, DA - N ). The

station operateson 810 kHz,to which radio stations KGO (ABC) San

Francisco, and WGY, Schenectady, hold class I-B nighttime clear

channel priorities. KCMO proposes operation between 6 a.m. ( or sun

rise at Schenectady, whichever is later) and local sunrise, with a power

15 F.C.C. 2d
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of 5,850 w into the daytime ( nondirectional) antenna . The station

serves a large early morning agricultural audience, and fora number

of years provided presunrise program service with its full daytime

( nondirectional) facilities under the permissive provisions of former

section 73.87 . This operation was based on a 1948 agreement with KGO .

By letter of January 4, 1968, KGO withdrew its acquiescence to pre

sunrise usages by KČMO beyond the terms of the latter's license. KGO

has not furnished detailed calculations concerning the interference

impact of KCMO's current presunrise proposal. According to our

study of the matter, the KCMO proposal, while meeting international

protection requirements, would result in substantial interference to

KGO ( now a 24 -hour station ). This interference would substantially

exceed that presently caused to KGO by KCMO's licensed operation.

KFEQ, St. Joseph, Mo. ( 5 kw day and night, DA - 2 ) . The station

operates on 680 kHz,to which radio station KNBR (NBC ) , San Fra :

cisco, holds the sole class I-B nighttime clear channel priority.

KFEQ'snighttime directional pattern sharply limits radiation to the

west ofSt. Joseph, in an agricultural area which receives a good sig

nal during daytime hours.KFEQ proposes operation between 6 a.m.

and local sunrise with its full daytime facilities. The station operated

in this fashion forapproximately 20 yearsin supposed compliance with

former section 73.87 of rules, although KNBR had never consented to

the resulting interference. As in the case of KCMO, the KFEQ pro

posal would meet treaty protection requirements but would , at the

same time , cause massive early morning skywave interference to the

dominant station (KNBR ). The proposal is opposed by KNBR, en

gineering calculations on behalf of which establish a midwinter total

loss of skywave service and a substantial midwinter destruction of

groundwave service during the hours in question. Specifically, over

300,000 persons in rural areas would lose groundwave service from

KNBR ( in an area of 28,250 squaremiles), and more than 3 million

additional persons would lose ŽENBR's secondary service in an area

of 574,300 square miles. Much of the area now receiving interference

free primary service at night from KNBR receives no other AM serr

ice, and the KNBR skywave signal provides one of the few secondary

services available throughout a large portion ofthe Western Uniteil

States. These showings are not rebutted by KFEQ .

KHMO, Hannibal, Mo. ( 5 kw day, 1 kw night, DA - 2 ). The station

operates on 1,070 kHz to which radio stations KNX (CBS ) , Lin

Angeles, and CBA, Sackville, New Brunswick , hold the class I - B

nighttime clear channel priorities. Like KCMO and KFEQ, KHMO

serves an early morning agricultural audience and, on frequent Ocea

sions, provides information about school closings and changes in

schoolbus schedules. The need for the latter service is documentel by

numerous supporting statements of school officials and others. KIIMO

proposes alternative forms of presunrise operation, the least objee

tionable of which is a 6 a.m. sign -on with a power of 3,500 w into the

daytime directional antenna - a reduction necessary to protect radio

station CHOK , Sarnia , Ontario. At sunrise, Sarnia, KAMO would

increase power to the full daytime level (5,000 w ) . The rationale of this

proposal is that it can be done without substantial impact on the clear
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channel operations of KNX. This claim rests on the argument that

KNX's protected service area is already under heavy interference from

various other sources, notably from CBA (Sackville, New Brunswick )

and CMAB, Pinar del Rio, Cuba. The KHMO proposal is opposed

by KNX, as well as by two of the 11 full-time class II stations as

signed to 1,070 kHz ( WIBC, Indianapolis, and WDIA , Memphis ).

Calculations accompanyingthe KNX opposition show that CBA does

not cause interference to KNX after sunrise at CBA , when full night

time conditions no longer obtain . However, KHMO's 3,500-w pro

posal — involving as it does a wholly dark transmission path between

Hannibal and Los Angeles — would create a 403,500-square -mile belt

of skywave interference between eastern Nevada and western Colo

rado . This would be escalated to 690,600 square miles when KHMO's

power was increased to 5,000 w (sunrise at CHOK ). The KNX opposi

tion discounts the alleged interference impact of CMAB, since the

latter station is internationally notified at only 2 kw (nighttime) and

in any event involves adjacent channel interference of a type not

recognized by our rules. KNX also cites the proposal's added inter

ference impact to five of the 11 full -time class II stations on 1,070 kHz.

As already mentioned, two of these have separately objected to the

KHMO proposal. We note that KHMO's long history of early morn

ingoperation with its daytime facilities was never consented to by

KNX , and therefore violated former section 73.87 ofthe rules which,

among other things, relied on the consent of the dominant station for

operations infringing the latter's 0.5 mv / m 50 percent skywave

contour.

4. By decision of June 28, 1967 (docket No. 14419 ; 8 FCC 2d 698 ) ,

we abandoned the former permissive system of presunrise operation,

and in its place laid down a 6 a.m./500-w formula under which early

morning operating privileges ( beyond those specified in the station

license ) areobtainable only upon specific Commission approval. The

validity of the new presunrise rule ( sec. 73.99 ) has been fully sustained

by the courts, and is now generally in effect. WBEN et al . v. USA &

FCC, 396 F. 2d 601 ( 1968 ), cert. denied by the Supreme Court
October 21 , 1968 .

5. The decision in docket 14419 is dispositive of the three proposals

now before us." Each would inflict massive skywave interference, as

recognized and calculated under our rules, on a 1- B clear channel sta

tion . Thestatus of class II vis-a-vis class I-B stations was exhaustively

considered in the rulemaking proceeding which preceded our adoption

of the new presunrise rules. Prior to our 1967 decision, class I - B clear

channel stations frequently availed themselves of the permissive ele

ment of former section 73.87 by operating prior to sunrise with their

own daytime facilities . We recognized in that decision that this prac

tice had to some extent been undertaken in self-defense against the

very type of incursions posed by the applications here before us. In

terminating this practice, wenoted :

* * * The requirement that class I-B stations operate with their licensed

patterns during all nighttime ( including presunrise ) hours, on the basis of un

1 None of the present applicants filed comments or otherwise participated directly in the

rulemaking proceeding.
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qualified protection to their 0.5 mv / m 50 percent skywave contours, will assure
the integrity of the wide -area nighttime coverage which these clear channel

stations are intended to provide * * *. Moreover, any residual skywave inter

ference ( unrecognized under our technical standards ) resulting from the practice

at many class II stations of signing on at sunrise at the dominant station to the
east will, as a practical matter, be largely eliminated by our decision to apply an

across-the-board 500 - w power limit to all class II presunrise operations (on I - B

clear channels ).

6. This conclusion was affirmed on reconsideration – 10 FCC 2d

283 — wherein we stated that waiver requests for powers in excess of

the 6 a.m./500-w formula would be denied except * * * on the basis

of conventional domestic nighttime protection in addition to the

usual foreign protection showings).” It is tacitly conceded by all appli

cants that their proposals fail to meetdomestic clear channelprotection

standards.

7. Weare notunmindful of the need for early morning agricultural
programing and school announcements. Under section 73.98 the sta

tions involved may, of course, employ their full daytime facilities

prior to local sunrise (without regard to interference caused to othe

stations) in connection with serious weather emergencies affecting

populations otherwise unserved. We also note that FM broadcast

channels have been assigned to all three communities here involved,

and that at least one class C FM station is operating in each. Because

propagation conditions in the FM broadcast band do not essentially

differ between day and night, these facilities are licensed on an un

limited time basis . As class C FM outlets, all are or could be operating

with an effective radiated power of 100 kw.

8. We conclude that togrant the above-captioned proposals, or any

of them, would unacceptably compromise the integrity of the early

morning clear channels services, and that we must adhere to the

balance struck between class II and class I-B usages in our 1967 pre

sunrise decision . The issues presented by these proposals were con

sidered in depth and rejected in the rulemaking proceeding which

preceded that decision. Under these circumstances, they are clearly

dismissible without hearing. U.S. v . Storer Broadcasting Co., 351

U.S. 192 ( 1956 ) ; FPC v. Texaco Inc., 377 U.S. 33 ( 1964 ) ; WBEX.

supra .

9. In view of the foregoing, It is ordered , That the following re

quests and petitions Are denied :

( a ) Letter request and engineering statement filed December 1, 1967, by
Meredith Broadcasting Co. ( KCMO ) ;

( b ) Request for temporary presunrise authority filed November 28, 1967, on

behalf of Panax Corp. ( KFEQ ) ; and

( 0 ) Application and petition of the Mark Twain Broadcasting Co. [ KHMOJ

for presunrise operation from 6 a.m. when 6 a.m. occurs before sunrise at Hanni

bal, Mo., with its daytime facilities, using 3,500 w until sunrise at Sarnia .

Ontario, Canada, and as may be necessary therefor, in the alternative a waiver

of rule 73.99 filed February 1 , 1968.

10. It is further ordered , That the above -captioned applications Ar

dismissed.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.
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FCC 69R-29

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

MINSHALL BROADCASTING Co., Inc. , GAINES- Docket No. 17609

VILLE, FLA . File No. BPCT -3879

UNIVERSITY CITY TELEVISION CABLE Co., INC., Docket No. 17610

GAINESVILLE , FLA . File No. BPCT -3939

For Construction Permit for New Tele

vision Broadcast Station

APPEARANCES

Benito Gaguine and James K. Edmundson, Jr. on behalf of Min

shall Broadcasting Co., Inc.; Maurice R. Barnes on behalf of Uni

versity City Television Cable Co., Inc.; and Martin Blumenthal on

behalf of the Chief, Broadcast Bureau, Federal Communications
Commission .

DECISION

( Adopted January 14, 1969 )

BY THE REVIEW BOARD : BERKEMEYER, SLONE, PINCOCK .

1. This proceeding involves the mutually exclusive applicationsof

Minshall Broadcasting Co., Inc. (Minshall), a corporation wholly

owned by William E. Minshall, and University City Television Cable

Co., Inc. (University. City ), each seeking a construction permit to

establish a new television broadcaststation to operate on channel 20

at Gainesville, Fla. By order (FCC 67-853, 32 F.R. 11356 ) released

August 1 , 1967, the Commissiondesignated the applications for hear

ing on a limited financial qualifications issue against University City

and a standard comparative issue, under which the Commission au

thorized the adduction of evidence as to which of the proposals would

represent a more efficient use of the frequency. The issues directed to

University City were subsequently enlarged by the Commission and
the Review Board to include a Suburban issue and, inter alia, a com

parative rule 1.65 issue, respectively. After hearing on all ofthe

issues, Hearing Examiner Jay A. Kyle issued an initial decision (FCC

68D - 43, released June 10, 1968 ) in which he concluded that the public

interest would be best served by a grant of the Minshall application.

In reaching his ultimate determination, the examiner concluded that,

1 This corporate applicant is comprised of Messrs. Harkins, Shepler, Thorniley, and

Cutlipwho ,in the aggregate, own96 percent of the stockand Mr.James Milliken who

currentlypossesses the remaining 4percent. However, seenote18, infra.

FCC 68-184, 11FCC 2d 796, 12 R.R. 2d 502,released Feb. 28, 1968 ; and FCC 67R -479 ,

10 FCC 2d 647, 11R.R. 20754, releasedNov. 16 ,1967 .
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while University City has sustained its burden of proof under the

financial issue directed to it , the applicant “ has not met the burden

of proof as it relates to the Suburban issue because it has failed to

demonstrate that its programing proposal (exhibit C ) would satisfy

the needs and interests of the community." The examiner also held,

under the comparative issue , that Minshall's proposal represented a

moreefficient use of the channel and that thatapplicant was entitled

to a decided preference with respect to the criterion of integration of

local ownership and management; the rule 1.65 issue was resolved

favorably to University City.

2. The proceeding is now before the Review Board on exceptions

filed by University City. However, no specific exceptions were directed

to the findings of fact of the initial decision. Neither Minshall nor

the Broadcast Bureau filed exceptions to the initial decision , but rather

chose to submit briefs in response to the exceptions of University City.

We have reviewed the initial decision in light of these exceptions, the

arguments of the parties before a panel of the Board on November 7,

1968, and our examination of the record. In short, we concur both in

the examiner's recommendation that the Minshall application should

be granted and the competing application of University City denied

and in his reasons therefor. The initial decision is accordingly adopted

subject to such modifications as are contained in the following discus

sion of University City's position and in the rulings on its exceptions

in the attached appendix.

3. University City placed the responsibility for ascertaining the

programing tastes, needs and interests of Gainesville - and its en

virons upon Milliken its president, who has resided in the commu

nity since the middle of 1963 as the general manager of the applicant's

local CATV system . Milliken personally contacted 25 various com

munity leaders; i.e. , representatives of political, educational, business,

professional and eleemosynary groups. A partial enumeration of these

individuals and the organizations they represented is contained in

3 The financial issue pertained to the ability of University City's four major stockholders
to meet their respective loan commitments to the applicant. The examiner's resolution of the

financial issue in favor of University City was not excepted to by either Minshall or the

Broadcast Bureau . Accordingly , the examiner's determination is hereby affirmed by the
Board .

* Gainesville, Fla ., the community sought to be served , has a population of 29,701 persons

( 1960 U.S. Census ) and is the seat of Alachua County (population 74,074). Amore recent

population figure for Gainesville was advanced by counsel for Minshall in its pleading

However, the basis for such figure was not set forth by counsel ; nor does the record

supply the requisite substantiation. Accordingly, the untested estimate hasnot been

utilized by the Board. See Babcom , Inc., 12 FCC 28 306, 12 R.R. 20 998 ( 1968 ) : Harriscope

Broadcasting Corp. (KTWO ), FCC 66R - 468, 5 FCC 20723, 724 n. 4. CJ. Nick J. Chaconas,

29 FCC 1226 , 1227 n . 1, 19 R.R. 100, 1006 n. 1 ( 1960 ). Station WUFT (channel 5 ), a

noncommercial educational station , is the sole operating television facility in the

community.

5 While Odes Robinson , the consulting engineer who prepared the application, did advise

Milliken with respect to programing (tr. 149 ), the suggestions elicited from this nonarea

resident whose familiarity with Gainesville and its environs was not established , are

unexpressed . Nor can the applicant rely upon the efforts of Harkins, one of its major

stockholders, whose initial inquiries concerned the economic feasibility of a UHF operation

in Gainesville and who could neither recall recommending any specific program which

appearson theschedule nor naming an individual with whom he discussed theschedule

prior or subsequent to the filing of the application .
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University City exhibits D and F , pp. 1 to 3.6 Milliken testified that

these individuals represented less than one-third the number of persons

he actually talked to concerning program content for, as a CATV op

erator in the community, he had program discussions with five or six of

the subscribers who frequented his office daily. The identity of these

subscribers and the exact nature of the conversations with them are

not in the record , but it may be noted that the CATV system of which

Milliken is general manager originates no local programing except for

time and weather reports. Consequently, absentmore detail regarding

the relationship of those conversations to the issue here involved, there

can be no finding that such discussions were specifically related to an

expression of the needs of the community to be served. Subsequent to

filing its application, a brief television viewing preference form was

prepared by University City and copies were placed in the CATV sys

tem's officeto be filled out by the subscribers, and the subscribers who

came into the office were requested to fill them out. Again , there is no

evidence to indicate whether the questions asked were designed to

elicit repsonses to specific needs of interviewees or that such survey

developed any identifiable needs which were later reflected in the ap

plicant's program proposal. The interests and tastes of the general

viewing public were also sought to be ascertained by having a college

student, utilizing these survey forms, canvass the man -in -the -street in

and around Gainesville. The results of the surveys using these forms

(the number of persons interviewed , the questions asked and the re

sponses thereto, the preferences or dislikes ascertained , etc.) are not

part of the record.

4. To sustain its burden under the second part of the Suburban

issue; i.e., the manner in which the applicant proposes to meet the as

certained needs and interests, University City offered into evidence

hearing exhibits C and D. Exhibit C , the applicant's program sched

ule , was prepared the night before the March 21 hearing session and

6 Milliken also indicated seeking program suggestions from the following : Cecil Cox,

secretary and/or treasurer of the American Legion ; Tom Dotson of the Rotary Club ;

Ed Wymen , journalism department of the l'niversity of Florida, located at Gainesville ;

and Mrs. Reeves, public relations director of the League of Women Voters. No description

of these conversations or the ideas gleaned therefrom are articulated . A list of persons

to be contacted was given to Villiken by Ed Turlington, city commissioner and director

of the vocational department of Santa Fe Junior College. While Milliken testified that he

did contact these individuals (and apparently discussed proposed programing ) , the names

ofthe persons interviewed and the suggestions received are not part of the record for the

list was not introduced into evidence, although it was available at the hearing. ( Tr. 155,

174-175 .)

* The record reveals that these forms were also employed by Milliken at a local luncheon

held on Sept. 12, 1967. ( Tr . 224.)

Counsel for University City offered for inspection 75 of the more recent forms at the

Mar. 21, 1967, hearing session. However, neither theseforms nor a sample thereof were

placed in evidence .

3 Milliken's reluctance to formalize the program schedule prior to this date was allegedly

motivated by his desire not to predicate the scheduleuponsuggestions received a few years

earlier from individuals who, due to the large turnover in the area ( estimated at 30

percent) could conceivably no longer be residents. Additionally , Milliken testified that he
wisbed to avoid the interviewees ratifying programs that he had proffered rather than

voluntarily revealing their preferences. However, this matter concerning the efforts made by
University City in ascertaining the community needs and interests of the area to be

served and the means by which the applicant proposed to meet those needs and interests

had been raised by the Commission in a letter to the applicant on Apr. 4 , 1967. Again , the

Commission, by iis order released Feb. 28, 1968, raised thesame question when it added

the Suburban issue to the proceeding and, in essence, rejected t'niversity City's prerious

showing based upon a lack of specificity. Moreover, the recorddoes not reflect that between

Feb. 28, 1968, and Mar. 21. 1968, UniversityCity had made additional surveys, the results

of whichit wished to hare incorporated in its program proposal, thus accounting for its

delay in formulating a program schedule. Nor has it shown that it has had insufficient time

to prepare its program proposal. Thus, its failure in finalizing its proposal has not been

adeguately explained .
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was allegedly the result of ideas gleaned from the assorted contacts

made by Milliken . Exhibit D lists the nonnetwork programs and the

specific contacts with 16 community leaders whosesuggestions were

primarily responsible for the inclusionof the individual programsin

the schedule. The individuals described in exhibit D were only those
whose interviews Milliken had recorded because they were not only

more specific than others in their suggestions, but also potential mem

bers of the applicant's contemplated program advisory board.10 Milli

ken's testimony concerning exhibit D consisted of describing how some

of the 26 individual programs were responsive to the unprompted sug

gestions he received 11 and how, in certain instances, the suggestions af

fected the format (timing ) of the applicant'sprogram schedule.

5. Based upon the foregoing facts, to whichit has notexcepted, Uni

versity City contends that it has sustained its burden under the

Suburban issue. The Board does not agree with this contention. To

enable the Commission to determine an applicant's awareness of and

responsiveness to the community's programing needs and interests,

an applicant must provide the full information required by the Com

mission's report and orderrevising the television application form

( Amendment of Section IV ( Statement of Program Service) of

Broadcast Application Forms 301, 303, 314, and 315, 5 FCC 2d 175,

8 R.R. 2d 1512 ( 1966 ) ),12 and by its memorandum opinion and order

addingthe Suburban issue in the instant proceeding( 11 FCC 2d 796,

12 R.R. 2d 502 ).13 The necessary showing, which was specifically

articulated by the Commission in adding the Suburban issue in this

case, includes full information on ( a ) the steps taken to become in

formed ofthe real needs and interests of the area to be served ; ( b ) the

suggestions received as to how the proposed station could help meet

the area's needs ; ( c) the evaluations of those suggestions ; and (d ) the

programing proposed to meet those needs as they have been evalu

10 Upon grant of its application , University City proposes to form a program advisory

board comprisedof representatives of local civic, religious, educational and minority

groups inordertokeep attuned to the needs and interests ofthe community and area to be
served. Several organizations have indicated their willingness to participate. A monthly

poll of the applicant's CATV subscribers by means of mail questionnaires is also contem

plated. While these proposals are praiseworthy, they are still prospective and, accordingly.
notmeaningful under the issue .

11 For example, Milliken stated that :

" I will describe it (the program entitled 'Want Ads and Swap Shop ' offered at 11:30 a.m.

on Wednesday ) to you the way Ed Turlington described it to me. This was entirely his idea.

He felt that there would be people who would want such things as baby sitters, swings for

their children , and so forth * * . We are a university town on the quarter system . Our

turnover of people there is tremendous . We have a lot of people who come in and buy

furniture at the used furniture shop , and when they leave they need to sell it . He thought

this would be a good place for the new students who are coming in to meet the students

who were leaving, and we would act as sort of a liaison ." ( Tr. 190. )

****Mr.George Cone, the publicity director for the Gainesville area chamber of com

merce, didn't give me those exact words [ for the medicaid , medicine, etc. program at 12:30

p.m. on Saturday ] . In other words, he said we should have a program where national or

governmental functions and services could be explained to the public. That was his words.

SoI put it this way tobe a little more specific, because he knew that this was what he was

talking about." ( Tr. 152. )

12 Therein , the Commission specifically delineates the general programing responsibilities

of permittees and licensees, responsibilities which were earlier set forth by the Commission
and which required them to make positive, diligent and continuing efforts, including

documented consultations with the general public community leaders, and professional

and eleemosynary organizations, in order to providea program service designed to meet

the needs and interests of the public to be served, Report and Statement of Policy Re:

Commission En Banc Programing Inquiry , FCC 60-970 , 25 F.R. 7291, 20 R.R. 1901 .

13 This was subsequently clarified by the Commission in its Public Notice (Ascertainment
of Community Needs by BroadcastApplicants , FCC 68-847, 33 F.R. 12213, 13 R.R. 20

1903, released Aug. 22 , 1968 ).
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ated. In the above -mentioned order, paragraph 5, the Commission

more specifically said, among other things, that:

Examination of University City's proposal in light of the requirements * * *

demonstrates that it has not provided sufficient information for us to determine

whether it is aware of and responsive to the needs of the Gainesville area .

University City merely listed the names of four persons who had been contacted

and the titles of certain proposed programs, rather than supplying, as we had

suggested , summaries of the steps it had taken to become informed of local

needs, of the suggestions it had received , of its evaluation of those suggestions,

and of the programs that it proposes to meet those needs. Although wenotified

University City of these deficiencies, its response was limited to a nebulous

summary of suggestions offered by only 10 local residents.

6. Thus, University City's record showing must be evaluated, in

light of these pronouncements. In the Board's view, the steps taken

by Milliken to become knowledgeable of the real community needs

and interests of the area to be served ; i.e., personal contacts with

community leaders, 25 of whom are named and identified,programing
discussions with an indeterminate number of unnamed CATV sub

scribers,and a survey of the general viewing public in and around

Gainesville,14 for the reasons stated , infra, fall short of the require

ments. As noted, the public notice, supra, explicitly states, under the

category of suggestions received , that the "listing should include the

significant suggestions as to community needs received through the

consultationswith community leaders, whether or not the applicant

proposes to treat them through its programing service ” and that

(under the category, applicant's evaluation ) “ what is expected of the

applicant is that he will evaluate the relative importance of those

suggestions and consider them in formulating the station's overall

program service.” University City admittedlyhas not indicated all

of the significant suggestions relative to community interests, tastes

and needs which it received through Milliken's consultations with

Gainesville's leaders. Since detailednotes of the conversations were

not kept, the exact natureand the specifics of the suggestions are,for

the most part, lacking.15 With respect to the suggestions reflectedin

the record, Milliken's testimony ran the gamut from the terse “Billy

Mitchell ( director of the Chamber of Commerce] , definitely made

the remark that we should have something on agriculture” (tr. 226 )

to the more elaborate descriptions detailed in note 11, supra. However,

Milliken's showingin this specific area ,as in others,isdeficient. For

example, the record fails to reflect that Mr. Mitchell has any particu

lar expertise in the field of agriculture or that he made any

recommendations asto the specific type of agricultural programs or

subjects to be covered in broadcasts. Thus, in the absence of evidence to

14 Milliken also relies upon his residence and employment in the community since the

middle of 1963, his regular perusal of the local newspapers to which he subscribes, and his

membership in two local organizations. However, theneeds and interests derived from

these sources of information and their evaluation and utilization by the applicant are

not described . Thus, in the absence thereof, any reliance thereon is misplaced since in

Andy Valley Broadcasting System , Inc., 12 FCC 2d 3 , 12 R.R. 2d 691 (1968 ) , the Com

mission said that " Applicants , despite long residence in the area , may no longer be con

sidered, ipso facto, familiar with the programing needs and interests of the community ."

Also see KYNO , Inc., 14 FCC 2d 251 , 13 Ř.R. 2d 1126 ( 1968 ) ; Sumiton Broadcasting Co.,

Inc., FCC 68-576, 13FCC 2d 221 .

18Note to question 1 of the application form (301 ) , sec. IV - B provides that records to

support needs and interests representations shall be kept available for inspection by the

Commission for 3 years .
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show that Mr. Mitchell is a leader in agriculture or a representative of

an agricultural organization (report and order, supra, 20 R.R. at

1915 ), the Board cannot conclude that University City is aware of
and responsive to [ the agricultural] needs of the Gainesville area . "

Further, only 10 suggestions from the 16 community leaders named

in exhibit D are articulated . Similarly, omitted in University City's

showing is any evaluation of the relative importance of the sugges
tions elicited or any consideration of the interests and tastes disre

garded in formulating the station's proposed programing: 16 The
extent to which Milliken evaluated all of the information obtained

from his efforts or gleaned from his residence in the community can
not be determined since the only objective manifestation of such is

Milliken's inclusion of the chosen programs in the schedule. No testi

mony was elicited with respect to why these programs were chosen
rather than others for which a greater need or interest may have been

ascertained .

7. Finally, in response to “ what programing service is proposed to

meet what needs” the applicant submitted a schedule with nodescrip

tion of the contents ( other than inferences arising from the titles )

of the 26 local programs included thereon . Some of these programs

coincide with descriptions and frequency of offering contained in its

application. Others do not. For example, exhibit C reveals that a pro

gram entitled “Agriculture Programs" will be presented each Jon

day morning. However, University City initially indicated in its

application that a daily as well as a weekly program would be devoted

to the area's agricultural interests. Similarly, programs entitled -One

Man's Opinion," a daily short editorial, “ Teen -Age Party Time, " and

“Youth Forum ," a panel program featuring outstanding students
from the area , do not appear in exhibit C. Neither the consolidation of

the originallyproposedprograms, ifsuch has occurred, nor the presen

tation of the original programs under different titles are reflected in

the record . Thus, there is no indication that the changes are related

to Milliken's efforts to ascertain needs . Although there is some testi

mony in the record as to the contentsof some of these programs, it is

sketchy and incomplete and, in view of the fact that there is no detailed

information regarding contacts, it is virtually impossible to relate
program content to specific programing suggestions for many of the

proposed programs. In sum , due to the paucity of information con

cerning both the programing conversations and the suggestions

received and Milliken's evaluation of such , the record does not provide

an adequate basis for determining that the specific programs included

in the schedule fulfill ascertained needs and interests for those pro

grams, rather than Milliken's preferences and interests . In this con

nection, the Board notes the following examiner's findings of fact to

18 Any objection that the requirement of delineation and analysis of discarded suggestions

is an area of improper concern to the Commission, and a possible abridgement of the broad

caster's prerogative appears to have been answered by the Commission in par. 7 of the

Report and Order, supra, 5 FCC 2d at 176, 8 R.R. 2d at 1515-16 and the Report and

Statement of Policy, supra, 20 R.R. at 1915-16. In the latter , the Commission said, among

other things : “ By his narrative development ... of the planning, consulting, shaping,

revising, creating, discarding and evaluation of programing thus conceived ordiscussed.

the licensee discharges the public interest facet of his business calling
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which, as indicated above, no specific exceptions have been filed , at

paragraph 51 of the initial decision :

* * * Additionally , [University City ) had local college students filling out

forms on the basis of interviews made on the streets but the record does not

disclose any analyses of these surveys made by this applicant and likewise the

record is void of any testimony that reflects that University City checked the

responses of these surveys against its program schedules or changed its programs

as the result of any survey .

and at paragraph 57 :

Milliken produced as an exhibit University City exhibit F consisting of four

sheets with some dozen odd names of persons that he allegedly contacted relating

to specific suggestions but the exhibit does not reflect what these suggestions

were nor did the witness testify that any particular suggestions were incorporated

in the original programing filed with the application * * *

Thus, the applicant has failed to provide sufficient information for the

Review Board to conclude that the applicant is aware of and responsive

to the needs of the Gainesville area .

8. Since we are in accord with the examiner's resolution of the

Suburban issue directed to University City, it is not necessary to dwell

at length upon his comparative evaluation ofthecompeting applicants,

with which we substantially agree. Minshall, who intends upon grant

of his application to resume his residence in Gainesville where he lived

from 1962 until mid - 1963 while employed as the general manager of

local standard broadcast station WGGG, proposes to devote his full

time to the operation of his wholly owned station. For the first few

years of operation, Minshall, as general manager, contemplates

allotting in excess of 48 hours per week to the station's day-to -day

operation." On the other hand, University City relies on the participa

tion of two of its 30 percent stockholders, #arkins and Milliken ,18

who will act in general supervisory capacities with the responsibility

for the day -to -day operation of the station being delegated to a gen

eral manager, as yet not selected . Harkins, who resides in Sarasota ,

Fla ., 140 miles distant from Gainesville, will be present at the station

1 daya week while Milliken , the only local resident stockholder, has

notarticulated the amount of time he will devote exclusively to the

new station nor shown whether such allocation will be meaningful; i.e. ,

17 Minshall intends, while residing in Gainesville and directing the daily operation of
the new station , to retain nominal supervision over the affairs of television station WTVX

(channel 34), Fort Pierce in whichhe possesses a majority interest .Thissupervision,
however, " will be secondary to , and will not interefere with , the day-to-day duties of

Minshall. Minshall exhibit 3. Noparty. has refuted Minshall's representation. Nor are

there any factual allegations to discredit Minshall's ability, willingness or likelihoodof

devoting 48 hours, per week to the Gainesville station. If University Cityhad doubts as
to Minshall's ability to meet his commitment because of his concurrent supervision of

station WTVS , an established operation , the matter should have been pursued at the

hearing ,
is Pursuant to an option agreement which expires Jan. 15, 1972, Milliken was afforded

by resolution of the corporate applicant's board of directors the opportunity to purchase

200 additional shares thereby becoming an equal 20 percent stockholder in the applicant.

Milliken has expressed his willingness to exercise this option if University City receives

the grant and accordingly , the Board will regard Milliken as a 20-percent stockholder

WHDH, Inc., 22 FCC 767, 13 R.R.507( 1957 ): The financial inability of the optionee to

presently exercise the option does not discredit the agreementwhich , by its terms, isto

expire in the future. See The Radio Station KFH Co., 19 FCC 1119, 11 R.R. 1 (1955 ),

wherein Webb, the proposed general manager who admittedly was not then able to pur

chase all of the shares reserved by the option, hoped to secure the required amount prior

tothe expiration of the option term . (19 FCCat 1171, 11 R.R. at 16.) The Commissionin

pvaluating the integration proposals of the competing applicants, credited theapplicant

withthecontemplated participation ofWebb who , but for the optioned shares ,hadno

ownership interest in the applicant. ( 19 FCC at 1148 , 11 R.R.at 110.)
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on a daily basis. Having failed to showthat he will devote a substantial

amount of time on a daily basis, Milliken's residence in Gainesville

does not appreciably enhance University City's integration proposal

which we view , under the whole of the integration factor, as markedly

inferior to that of Minshall. See Mt. CarmelBroadcasting Co., 13 FCC

2d 155, 157 , 13 R.R. 2d 215, 217-18 ( 1968 ) ; La Fiesta Broadcasting

Company, 6 FCC 2d 65, 75–76, 9 R.R. 2d295, 307–08 ( 1966 ), review

denied FCC 67-472 ; Community Telecasting Corp., 32 FCĆ 923, 24

R.R. 1 ( 1962) . The examiner's findings (pars. 8 to il ) of the areas and

populations encompassed within the grades A and B contours of the

applicants are not disputed.19 Although the applicants' predicted con

tours are concentric, Minshall's proposed grades A and B contours

by virtue of its higher effective radiated power,would extend approxi

mately 9 and 13 miles, respectively, beyond the similar contours of

University City. While University City would include 70,052 persons

in 768 square miles and 100,383 persons in 2,085 square mileswithin its

grades A and B contours, Minshall, besides including all of these areas

and populations, would provide a grade A signal to an additional

30,464 persons in 1,332 square miles and a grade B signal to an

additional 60,519 persons in 2,746 square miles. Within thedifferential

areas ( i.e., beyond the similar contours of University City ) , Minshall

would furnish the first signal of grade A quality from a commercial

television station to 6,172 persons in 444 square miles and a first signal

of grade B quality to 3,239 persons in 466 square miles. In addition,

by virtue of Minshall's proposal, 7,235 persons in 693 square miles

would receive a second signal of grade B quality from a commercial

television station. Upon these facts, Minshall's proposalclearly repre

sents the more efficient use of the channel. See Ultravision Broadcasting

Company, 11 FCC 2d 394, 12 R.R.2d 137, review denied FCC 68–1078,

released October 31, 1968; Erway Television Corporation , 8 FCC 2d

24 , 9 R.R. 2d 1376, affirmed as modified FCC 67-926, 10 R.R. 2d 1100 ,

reconsideration dismissed FCC 67–1566 ; Midwestern Broadcasting

Co., 25 FCC 369, 15 R.R. 479 ( 1958 ) . The credits attributed to Min

shall's proposal under the integration factor when augmented by the

credit awarded for its more efficient utilization of thechannel, entitle

Minshallto a preference under the first primary objective of the policy

statement,a' namely, the best practicable service tothe public.

9. With respectto thesecond primary objective of the policy state

ment, the maximum diffusion of control of the media of mass com

munications, the Review Board believes that Minshall also warrants

a preference. 21 Minshall's only interest in a media of mass communi

cations is his majority ownership interest in television station WTVX,

Fort Pierce, Fla., approximately 200 miles from Gainesville. The

10Indeterminingthe availability of signals from existing commercial television facilities
thepenetration of the servicecontoursofWOTG - TY, Ocala , Fla ., for which a construction

permit is outstanding, has beenconsidered despite Minshall's objection. WOTG TV is to be

a satellite operationof television broadcast Station WTOG ( channel 44) ,St. Petersburz

Fla ., to which a license was granted on Dec. 12, 1968. Since there is no factual showing

concerning the permittee's inability or unwillingness to construct, the penetration of
WOTG - TV is proper matter to be noted .

20 Policy statement on Comparative Broadcast Hearings, 1 FCC 20 393, 5 R.R. 28 1901
( 1965) .

1 Although the examinermadefindings and intermediate conclusions under this criterion
an ultimate conclusion was not expressed .

15 F.C.C. 2a



Minshall Broadcasting Co., Inc., et al. 939

service contours of WTVX do not penetrate thepredicted contours of

the proposed station. While the stockholders of University City do not

have any interests in existing radio or television station facilities, one

or more of them have at least a 50- percent ownership, interest in

seven CATVsystems serving approximately 25,000 subscribers in

17 Florida, Ohio, Georgia, and West Virginia communities. More

importantly, the corporate applicant is the 100 -percent owner of the

CATV system operating and serving 8,624 subscribersin Gainesville

itself. Although the actual numberof persons served by the CATV

system is not shown, it may be noted that the 8,624 subscribersrepre

sent approximately 29 percent of the 1960 censuspopulation of Gaines

ville.22 While the applicant's Gainesville CATV system is precluded

from selling advertising, only the CATV'soperating policy would

preclude program origination . See LorainCommunity Broadcasting

Company, 13 FCC 2d106, 112, 13R.R. 2d 382, 390, reconsideration

denied 14 FCC 2d 604, 606 n . 5 , 14 R.R.2d 155, 158n.5, rehearing dis

missed 15 FCC 2d 388, 14 R.R. 2d 968 ( 1969 ) . Even if University

City's other more numerous CATV interests were equated to Min

shall's ownership of television station WTVX in Fort Pierce

with a 1960census population of 25,256, the ownership of the Gaines

villeCATV system weighs against University City for a grant to that

applicant would result in two of the three local television sources

( see note 4, supra ) concentrated in one entity, whereas a grant to

Minshall would best achieve under the circumstances present here

in , the Commission's primary objective of the diversification of the

media of mass communications. Thus, from a comparative standpoint,

Minshall is the superior applicant for its proposal better fulfills both

primary objectives toward which the comparative process is directed.

10. In view of University City's inadequate showing on the Sub

urban issue herein , the Review Board is of the opinion that the

examiner properly proposed denial of its application .On the basis of

all of theforegoing, the Board, therefore, concludes that the public

interest will best be served by a grant of the Minshall application.

11. Accordingly , It is ordered , That the application of Minshall

Broadcasting Co., Inc. (BPCT-3879) , for a construction permit for a

new television broadcaststation to operate on channel 20 at Gaines

ville, Fla ., 18 granted ; that itsrequestto locate its main studios at

its transmitter site outside of Gainesville Is granted , and that the

competing application of University City Television Cable Co., Inc.

( BPCT-3939), for the same authorization, 18 denied .

HORACE E. SLONE, Member.

32 As the Commission stated, controlling" interests in the principal community proposed
to be served will normally be of most significance, followed by other interests in the

remainder of the proposed service areaand , finally , generally in the United States." Polioy

Statement, supra , 1 FCC 2d at 394-95 , 5 R.R. 2d at 1908-09 .

15 F.C.C. 2d
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APPENDIX

RULINGS ON EXCEPTIONS OF UNIVERSITY CITY TELEVISION CABLE Co. , Inc.

Dæception No.

1 .

Ruling

Denied . See par. 8 of this dicision. It is University

City's position , unsupported by citation, that although

Minshall's grades A and B contours extend beyond its

similar contours thereby serving greater areas and

populations, no preference should be accorded Min

shall since University City will provide equal coverage

of theGainesville metropolitan area. Absent evidence

as to the physical characteristics of the areas beyond

its contours and the need of the populace ( within the

differential areas ) for Minshall's service, University

City requests the Board to equate the applicants

proposals. This is not warranted . Pursuant to sec.

73.685 ( a ) of the Commission's rules, a UHF applicant

is required to provide a minimum field intensity sig

nal (herein 80 dbu ) over the entire principal commu

nity to be served ; and no distinction between

competing applicants is made if the minimum signal

exceeds the boundaries of the community. See Chi

cagoland TV Company, FCC 65R - 28, 4 R.R. 2d 339 ;

Guadulupe Valley Telecasting Co., Inc., FCC 64R - 91,1

R.R. 2d 1019. However, disparities with respect to

areas and populations encompassed by competing ap

plicants' grades A and B contours are proper compara

tive factors which should be considered. Policy

Statement, supra, 1 FCC 2d at 398, 5 R.R. 2d at 1913.

No showing tending to establish the unrealiability of

the predicted contours was proffered by University

City upon whom this burden rested ( Hall y, FCC, 237

F. 2d 567, 14 R.R. 2009 ( D.C. Cir. 1956 ) ) ; nor does the

record contain any indication of terrain limitation

which would affect the area and population differ

ences . Cf. Ultravision Broadcasting Company, supra ,

11 FCC 2d at 412 , 12 R.R. 2d at 157-58. Moreover, l'ni

versity City has not excepted to the Examiner's find

ings concerning the differences in the coverage of the

proposals on which the examiner's conclusion is

founded . While the availability of other commercial

television signals within the differential areas tempers

the credit attendant with Minshall's greater coverage,

this credit is not dissipated, especially where, as here ,

there are underserved areas .

Denied . The broadcast experience of a participating

owner is a qualitative attribute considered in weighing

integration of ownership and management and , as

such , is within the purview of the standard com

parative issue. Policy Statement, supra, 1 FCC 2d at

395–96, 5 R.R. 2d at 1910. While this factor is of

minor significance, it is properly considered where,

as here, it enhances the full-time participation of an

owner. See Lynn Mountain Broadcasting, 9 FCC 2d

854, 856 n . 4 , 11 R.R. 20 88 , 91 n. 4 ( 1967 ).

Granted. Past broadcast records which rank as aver

age only are not to be given comparative weight.

Since the examiner did not conclude that the record

of television station WTVX was unusually good or

poor, the reiteration of the findings upon which such a

determination would be premised is unnecessary .

2.
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Exception No.

5 .

Ruling

Denied in substance. See pär. 8 of this decision.

Denied for the reasons stated in par. 9 of this decision .

In addition, University City's contention that an in

terest in a CATV system is not an ownership in

terest in media of mass communications within the

intendment of the Commission's policy statement is

without merit. The diversification criterion is not

restricted to radio and television interests for the

criterion encompasses all the media of mass com

munications since its underlying concern is with the

dissemination of information . Considered under this

criterion have been ownership interests in motion

picture theatres ( Southland Television Co. , 20 FCC

159, 10 R.R. 751 ( 1955 ) ) , in newspapers ( Scripps

Howard Radio, Inc. v. FCC, 189 F. 2d 677, 7 R.R. 2002

( D.C. Cir. 1951) ) and in CATV systems ( Theodoré

Granik, 8 FCC 20 1068, 10 R.R. 2d 659 ( 1967 ) , review

denied 12 FCC 2d 208, 12 R.R. 2d 803, reconsideration

denied FCC 68-636 , 13 R.R. 2d 517 ) . Finally, as we

had recent occasion to state in Lorain Community

Broadcasting Company , supra, 14 FCC 2d at 606 , 14

R.R. 2d at 159 : * * * There is ample precedent which

indicates that a CATV system is to be treated as

medium of mass communications, and petitioner ( as

herein ) has presented no reason or precedent which

persuades us that it is not.

Denied for the reasons stated in pars. 5 , 6, and 7 of this

decision .

8 See, e.g., U.S. v. Southwestern Cable Co., 392 U.S. 157, 13 R.R.2d 2045 (1968 ) . See

also Second Report and Order , 2 FCC 20 725 , 6 R.R. 2d 1717 ( 1966) ; CATŬ Notice of

Inquiry (docket 15971) , 1 FCC 20 453 ( 1965) .
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FCC 68D -43

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

VILLE , FLA.

In re Applications of
MINSHALL BROADCASTING Co., INC., GAINES- Docket No. 17609

File No. BPTC_3879

UNIVERSITY CITY TELEVISION CABLE Co., INC., Docket No. 17610

GAINESVILLE, FLA.
File No. BPCT - 3939

For Construction Permit for New Tele

vision Broadcast Station

APPEARANCES

Benito Gaguine, Esq. , and James K. Edmundson, Jr., Esq ., for

Minshall Broadcasting Co., Inc.; Maurice R. Barnes, Esq., for Uni

versity City Television Cable Co., Inc., and Martin Blumenthal, Esq.,

for the Chief, Broadcast Bureau, Federal Communications

Commission .

INITIAL DECISION OF HEARING EXAMINER JAY A. KYLE

( Issued June 6, 1968 )

PRELIMINARY STATEMENT

1. This proceeding involves the applications of Minshall Broad

casting Co., Inc. (Minshall Broadcasting ), and University City Tele

vision Cable Co., Inc. ( University City ) , wherein both applicants seek

authority for construction permits for a new UHF television station

on channel 20 in Gainesville, Fla. The matter was designated for hear

ing by the Commission through an order (FCC 67-853 ) released

August 1, 1967. The specified issues by that order are as follows :

1. To determine with respect to the application of University City Television

Cable Co. , Inc.

( a ) Whether Ralph Shepler, Harry H. Harkins, and C. W. Thorniley

have liquid and current assets ( as defined in sec . III , par. 4 ( d ) , FCC forn

301 ) in excess of current liabilities in sufficient amounts to meet their re

spective commitments to loan $ 70,000 each to the applicant ; and

( b ) Whether, in the light of the evidence adduced pursuant to the fore

going, University City Television Cable Co., Inc. , is financially qualified .

2. To determine which of the proposals would better serve the public interest.

3. To determine, in the light of the evidence adduced pursuant to the foregoing

issues, which of the applications should be granted .

In paragraph 4 of the designation order the Commission said :

There appears to be a significant disparity in the proposed grade B contours

of the applications. In accordance with the Commission's policy, evidence with

respect to which of the proposals would represent a more efficient use of the

15 F.C.C. 2a
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frequency may be adduced under the comparative issue. ( Citing Harriscope, Inc. ,

FCO 65–1165 , 2 FCC 20 223.)

2. The hearing examiner by an order released October 30, 1967

( FCC 67M – 1828), directed that at the evidentiary hearing, evidence

could be adduced under the standard comparative issue ( issue 2 ) in

regard to the coverage disparity which exists in the proposed grade A

contours as well as the grade B contours of the competing applications.

3. Subsequently, the Review Board in an order released November

16 , 1967 (FCC 67R -479 ), amended issue 1 ( a) to the extent that in

addition to Ralph Shepler, Harry H. Harkins, and C. W. Thorni

ley , it added another individual; namely, J. D. Cutlip. In addition

the Board added the following issue :

To determine whether University City Cable Co. , Inc. ( or its principals ),

failed to provide accurate and complete information in its pending application ,

as required by section I , form 301 ; whether it failed to keep its application up

to date, as required by section 1.65 of the rules ; and , if so, whether the failures

reflect adversely on the applicant's comparative qualifications. "

4. In this same order the Review Board denied the requestof Min

shall Broadcasting to add a suburban issue. Minshall Broadcasting

appealed the Board's ruling on the suburban issue and the Commission

reversed the Review Board in order (FCC 68–184 ) released Febru

ary 28, 1968, by enlarging the issues through the addition of the

following :

To determine the efforts made by University City Television Cable Co., Inc., to

ascertain the community needs and interests of the area to be served and the

means by which the applicant proposes to meet those needs and interests.

5. Prehearing conferences were held on November 9, 1967, and Jan

uary 4, 1968; a further hearing conference was held on February 27,

1968 ; the evidentiary hearing was held on January 11 , February 1 ,

March 19 and 21, 1968, and the record was closed on the latter date.

Proposed findings of fact and conclusions oflaw were filed by Minshall

Broadcasting,University City, and the Broadcast Bureau on May 8,

1968, and replies were filed on May 23, 1968, by University City and

Minshall Broadcasting.
FINDINGS OF FACT

6. Gainesville, Fla ., is located about 60 miles northwest of Jackson

ville, Fla., and nearly 90 miles northwest of Daytona Beach, Fla.

According to the 1960 U.S. census Gainesville had a population of

29,701 persons and the county in which it is situated had a total popu

lation of 74,074. Channel 20 is the only assigned commercial channel

in Gainesville. Station WUFT, on channel 5, a noncommercial educa

tionalstation, is the only operating television station in the city. The

city of Gainesville has one daily andone weekly newspaper inaddition
to the noncommercial educational station heretoforereferred to. The

University of Florida, which is located in Gainesville, publishes adaily

student newspaper. The cable system operated by University City in

Gainesville does not carry any locally originated programsother than

time and weather. The cable company's franchise prohibits it from

1 Hereinafter referred to as sec. 1.67 issue.

• Hereinafter referred to as the suburban issue.
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selling advertising on its system . The principalsof University City
have interests in other cable systemswhich will be hereinafter referred

to. Seeparagraph 29, infra.

7. The applicants seek construction permits for a new television

station on channel 20 in Gainesville. Both applicants propose to con

struct their antennas about 5 miles northwest of the center of Gaines

ville at sites approximately 0.2 mile apart. Minshall Broadcasting
would operate with an effective radiated power of 137 kw and an an
tenna height of 690 feet above average terrain . On the other hand,

University City's proposed station would operate with an effective
radiated power of 17 kw and an antenna heightof 618 feet above aver

age terrain . Gainesville is within the predicted grade B contours of

WJXT (channel 4 ) and WFGA -TV ( channel 12 ) both in Jackson

ville, and also within the predicted gradeA contourof stationWOTG

TV (CP ) in Ocala, Fla. The construction permit forthe Ocala station

was granted on July 19, 1967, and is now scheduled for completion in

September 1968. Ocala is approximately 34 miles south of Gainesville.
8. The two applicants sponsored certain joint exhibits which were

received in evidence. Since virtually the same site and antenna heights

are contemplated by both applicants, Minshall Broadcasting's pro

posed station withits greater power will place its grade A and grade

B contours at greater distances from Gainesville than will University

City's station . The distance (miles) given in the following table are
from the center of Gainesville to the indicated field strength contours :

Direction

Grade A (74 dbu)

Minshall University

Broadcasting City

Grade B (64 dbu )

Minshall Tniversity

Broadcasting City

North

Northeast.

East

Southeast .

South ...

Southwest

West .

Northwest.

28

23.5

21

20

22

25. 5

28. 5

30.5

18.5

14

11

10

11.5

15.5

19

21

43

39.5

34

33

36

40

43

45

9. Minshall Broadcasting's predicted grade A contour would extend

about9 miles beyond that of University City's and the grade B contour

would reach about 13 miles beyond University City's grade B contour.

The populations and areas within these contours are as follows :

Minshall Broadcasting

Population Area 1

University City

Population Ares

Grade A ..

Grade B.

100, 516

160, 902

2, 100

4,831

70,052

100, 383

1 Square miles.

10. Between the Minshall Broadcasting and University City grade

A contours there are 30,464 persons in 1,332 square miles. In this par

ticular area there are 6,172 persons in 444 square miles not within the
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grade A contour of any authorized commercial television station . The

remainder of the differential area lies for the most part within the

grade A contour of WOTG - TV (CP ) and in lesser part within the

grade A contour ofWFGA -TV. In the portion of the differential area

where the WOTG - TV (CP ) and WFGA -TV grade Acontours over
lap, grade A coverage is provided by both stations; otherwise one or

theother furnishes grade A coverage alone.

11. The additional area beyond University City's grade B contour

that would be encompassed by Minshall Broadcasting's grade Bcon

tour amounts to 2,746 square miles and includes a population of 60,519

persons. In this differential area there are 3,239 persons in 466 square

miles outside the grade B contour of any authorized commercial tele

vision station and 7,235 persons in a total area of 693 square miles

within the grade B contour of only one commercial television station ,

either WOTG - TV (CP ) or WJXT. Elsewhere in the grade B differ

ential area, grade B coverage is available in any one part from two to

five stations.

Minshall Broadcasting Co., Inc.

12. William E. Minshall is president, a director, and 100 percent

stockholder of Minshall Broadcasting Co., Inc. He finished his high

school educationin Evansville. Ind. after attending St. Thomas Choir
School in New York City from 1939 to 1941. He is a graduate of the

University of Tulsa with a major in radio and television. During
his college career he served as announcer for KWGS (FM ) , KOME,

and KVOO, all in Tulsa. His college education at Tulsa was inter
rupted by military service. The record indicates that he was active in

student affairs including membership on the student council when he

was at the university. Upon graduation from college Minshall was

employed for 13 years byKRŇG in Tulsa. He joinedKRMG in 1949
when it went on the air and remained in its employment until 1962 .

His employment atKRMG for the first year and a half was that of a
salesman after which he was promoted to sales manager and was

involved in many management decisions concerning not only program
ing policies but the overall operation of the station. KRMG was an

affiliate of NBC. During the time that Minshall was in Tulsa he was

active in civic affairs including membership in the chamber of com
merce where he served on the industrial committee. Othercivic activi

ties included Tulsa Little Theatre; membership in the Tulsa Press

Club ; captain in the United Fund Drive ; and others.

13. In 1961 , as a general partner, Minshall filed an application with

the Commission for a construction permit for a new radio station in

Sapulpa , Okla. As a result with a mergerof another application for

the same frequency, the Creek County Broadcasting Co. was or

ganized of which Minshall was president and it became the permittee

3 The area circumscribed by University City's grade B contour will fall entirely within

the grade B contour of WOTG - TV (CP ) .

* Until such time as WOTG - TV commences operation , the grade B differential area will

contain 8,667 personsin 1,067 square miles outside the grade B contour of any commercial

television station presently in operation and 23,150 persons in 427 square miles within the

grade B contour of only one such station.
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and licenseeof KREK inSapulpa which went on theair in June 1962.

He designed and supervised construction of the offices and studios,

purchased and supervisedinstallation ofequipment and put the sta

tion on the air. Later in that same year Minshall sold his interest in

this licensee and was appointed general manager of radio station

WGGGin Gainesville, Fla.

14. Minshall was active in the local civic affairs of Gainesville dur

ing his residency there from1962 until sometime late in 1964. It might

bepointed out here that although he lived in Gainesville during this

particular time, sincethe filing of the instantapplication he hasbeen

in Gainesville about 18 times over a period of approximately 3years

and spent a total of40 or more days there in thatperiod of time. When

he was in Gainesville, Minshall as manager of WGGG, "had virtually

complete authority on program innovations and changes subjectto
only general policy.” For a short time in 1963 Minshall was with

WCPO in Cincinnati as sales manager but was not involved in the

programing policies of that station. He returned to Florida in 1964 and

with members ofhis family and others Minshall formed a corporation;

namely, Indian RiverTelevision, Inc., to apply for a new UHF sta

tion in Fort Pierce. That corporation became the licensee of WTVX

which went on the air in April 1966. Minshall is general manager,

chief executive officer, director and majority stockholder of the cor

poration. Fort Pierce is located on the east coast of Florida and has a

population of approximately 40,000 persons.

15.The evidence is that the grades A and B predicted contours of

WTVX encompass populations ofapproximately 80,000 and 110,000,

respectively. As chief executive officer of WTVÅ , Minshall has been

personally responsible for its operation and for the conception and

execution ofthe locally produced programs carried bythe station.

16. WTVX competes via cable with larger television stations in

West Palm Beach and Miami. Its locally produced programing, Min

shall contends, must therefore be equal to these stationsto attract local

cable viewers. Hence, it appears that WTVX has been operated on

the premise that its success will depend on the quality of its locally

oriented service because of its competition. A section IV type analysis

of the WTVX promise versus performance record, basedon the 1967

composite week , shows the following:

WTVX type analysis

Proposed Performance

Percent HoursPercent Hours

87:44(1) Entertainment.

(2) Religious...

(3) Agricultural.

( 4) Educational.

( 5) News...

(6) Discussions ( panel, forums, etc.).

( 7) Talks (included here all conversation programs which donot

fall under points ( 2) , ( 3), ( 4), (5 ), or (6 ) , above, including
sports ...

75.4

2. 5

1.0

3.5

7.1

2.0

65:44

2:10

0:52

3:03

6:37

1:44

76.3

26

1. 2

2.9

7.0

2.6

3:19

8:00

8.5 7:24 3:3

Total.. 100.0 87 : + 100.0 114:+
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17. The WTVX composite week also analyzed accordingto the re

quirements of the new section IV-B television reporting form is as

follows :

1967 composite week type and source analysis

Category Hours Minutes

Percent of

total time

on air 1

News..

Public affairs .

Allotherprograms, exclusive of entertainment and sports ...

6

4

11

59

04

31

6.1

3.5

10.1

· Computations exclude commercial matter.

Source category

Time Local Network Recorded

8 a.m. to 6 p.m.

6 p.m. to 11 p.m.

All other hours ..

0:30

5:03

2:24

51:16

27:47

2:11

10:23

0:59

10:40

18. The record reflects that since his residency in Fort Pierce, Min

shall has been active in community affairs. If the Minshall Broad

casting, application is granted he proposes to move to Gainesville

with his family and to supervise and participate personally in the

construction of the proposed station. Minshall will spend full time

in the day -to -day operation of the proposed station in Gainesville and

estimates that in the initial stagesofoperation that hewill spend in

excess of 48 hours per week in his duties at the station . Respecting the

operation of station WTVX, Minshall expects to arrangethe affairs

of that station to require only his nominal supervision and will pursue

the day -to -day duties at the new Gainesville station .

University City Television Cable Co., Inc.

19. The stockholders, officers, and directors of University City are

as follows: James L. Milliken , C. W. Thorniley, Harry II. Harkins,

Ralph Shepler, and J. D. Cutlip. With the exception of Milliken, the

other four stockholders who are directors each own 240 shares of the

corporation's stock which in every instance represents 24 percent

of the total of 1,000 shares issued . All four of thesegentlemen are direc

tors of the corporation , Thorniley being vice president and Harkins

secretary -treasurer. These four stockholders, as the record indicates,

own 96 percent of the stock of the corporation . Three of these stock

holders ; namely, Messrs. Cutlip , Shepler , and Thorniley reside in

West Virginia and Harkins' residence is in Sarasota, Fla. Neither

Cutlip, Shepler, nor Thorniley participated in the preparation of the

University City application and neither of the three will participate

in the day-to -day operation of the station in the event the University

City application is granted . In paragraphs 39, 40, and 41 , infra, more
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information relative to Messrs. Cutlip, Shepler, and Thorniley is

found. The operating statement of University City Television Cable

Co., Inc.,for the yearcommencing January 1 , and ending December 31,
1967, is as follows:

Income :

Cable service

Connections

Other

$ 421, 983. 60

50, 589. 75

6, 348. 65

478, 922.00

4, 696. 35

3, 833. 51

195.00

5, 000. 41

12, 236. 14

3 , 606. 08

39, 314. So

Total

Expense :

Merchandise

Advertising

Auto

Donations

Dues

Light, heat, and power

Insurance

Interest

Microwave

Miscellaneous

Office

Pole rental

Postage and freight

Professional

Rent - Office

Repairs and maintenance .

Salaries - Managers

Salaries - Other

Tapoff expense

Taxes

Telephone

Travel

9, 072, 11

6 , 939. 55

33 , 850. 87

2, 642. 32

10, 864. 30

4, 075. 00

5, 179. 88

12, 815.00

48, 681. 89

13, 168. 64

29 , 796. 15

3, 035. 49

1 , 520. 78

Total 250, 524. 57

228, 397. 43

150,000.00

Net income before depreciation .
Depreciation expense---

Net income for the period ..

Income- Prior years.

78 , 397. 43

( 267, 094. 58 )

Total income or ( loss ) . ( 188, 697. 15 )

Undistributed income-

Provision for income tax ?

( 188, 697. 15 )

23 , 061. 86

Balance to surplus------ ( 211, 769. 01 )

1 University City Television Cable Co. , Inc. , revoked their election to be taxed as a

partnership in 1967.
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The balance sheet as of December 31, 1967, reflects the following :

ASSETS

$17, 265. 58

9, 460. 34

Current assets :

Cash

Accounts receivable -

Notes receivable - JLM .

Interest receivable - JLM .

Prepaid expenses .

Inventories

1 , 300.00

47 , 647.00

Total 75 , 672. 92

Fixed assets :

Land

Antenna cable system

Automobiles

Other equipment .

20, 887. 25

1 , 193, 010. 53

24 , 308. 81

19, 961. 77

1 , 258, 168. 36

299 , 549. 06

Total

Depreciation allowance.

Total net------ 958, 619. 30

Other assets :

Investments

Organization expense- 2 , 020. 25

Total 2, 020. 25

Total assets- 1 , 036 , 312. 47

148, 437.50

LIABILITIES

Current liabilities :

Chase Manhattan Bank -

Citizens Bank -Marietta ---

Accounts payable-

Accrued taxes, other ...

Accrued salaries and wages .

Accrued income tax ( net )

Deferred income

34, 015. 75

10, 392. 49

2, 125.00

23 , 061. 86

4, 623. 78

Total 222, 656. 38

Long -term liabilities :

Chase Manhattan Bank .

Shareholders' loans..

414, 062. 50

511 , 352. 60

Total 925 , 415. 10

Capital:

Capital stock issued.

Undistributed income.

100, 000.00

( 211 , 759. 01 )

Total ( 111 , 759. 01 )

1 , 036 , 312. 47Total liabilities ---

1 Notes omitted .
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20. Respecting Harkins, who lives in Sarasota, Fla ., he discussed to

a limited degree the preparation of the University City application

with James L. Milliken who owns 40 shares or 4 percent of the total

aggregate of the outstanding stock of the corporation. In additionto

Milliken, Harkins discussed the University City application with Odes

E. Robinson. He primarily consulted with Robinson relating to

information relative to the legal and financial qualifications of the

University City stockholders. Relativeto the programing proposal of

University City, Harkins testified as follows :

Q. Can you give me the name, sir, of any specific individual in Gainesville

if there are any -- with whom you personally discussed the program schedule prior

to the time that the application was filed ?

A. No, sir.

Q. Can you give me the name of such an individual with whom you discussed

the program schedule after the application was filed ?

A. No, sir.

In addition , more information relative to Harkins will be found in

paragraph 25, infra.

21. As mentioned before, Milliken is president of University City

as well as a director but only owns 4 percent ofthe corporate stock

now outstanding which amounts to 40 shares. However, he has an

option to purchase 200 shares of University City stock which will be

discussedin paragraph 26 , infra.

22. Milliken was born on February 26, 1924, in West Virginia, and

after graduation from high school in 1942, heattended West Liberty

College, West Liberty, W. Va. ,during the fall of 1942 and early 1943.

In 1944 he entered the armed services and after graduation from

officers' candidate school at Fort Benning, Ga. , he was commissioned

a second lieutenant in June 1945 , and served as an infantry officer and

as a courier officer in the Pacific theater for approximately 14 months.

Upon return from Army duty he served as anattaché to a member of

the House of Delegates to West Virginia during a legislative session

in January and February 1947. Later he was employed as a sales

representative from 1947to 1950 by Hamburg Brothers, Inc.,an RCA

distributor in Pittsburgh, Pa ., Youngstown, Ohio, and Wheeling,

W. Va. In 1950 he was recalled to duty in the Armyand was honorably

discharged April 1 , 1953. Milliken returned to employment with his

formeremployer and traveled as a radio and television department

sales representative in northern West Virginia and eastern Ohio from

late 1952 until early 1959 .

23. In February 1959, Milliken became manager of newly formed

cable television systems in Marietta, Ohio, Williamstown, St. Marys.

and Sistersville, W. Va. , and supervised the installation and operation

of cable television systems in these four cities. With the principals

of Ohio Valley Cable Corp.,named in paragraph 29, infra,he helped

form the University City Cable Co., Inc., and obtained a CATV

franchise in Gainesvillein March 1963.

- Milliken testified_that_Odes Robinson is an engineering consultant, not a legal con

sultant, residing in Fort Lauderdale, Fla ., and actually prepared the originalapplication

He testified : "***well actually he ( Robinson ) prepared our original application ,
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24. Subsequently, Milliken assisted the University City Television

Cable Co., Inc., principals in obtaining a CATV franchise in Way

cross, Ga. Milliken supervised the construction of the Waycross and

Gainesville systems. The Waycross Cable Co. (Waycross ), was formed

with the Georgia Theatre Co. holding 50 percent of the stock and the

five stockholders of University City ; namely , Messrs. Harkins, Shep

ler, Cutlip, Thorniley, and Milliken, each owning 10 percent. Milliken

resides in and has been a resident of Gainesville since 1963. From a

period in 1963 to early 1965 Milliken devoted his time equally between

Waycross and Gainesville in relation to the cable systems in the

respective cities. Since early 1965 he testified that the Waycross system

had required very little of his time, and that most of his efforts have

been devoted to the CATV system in Gainesville. When he moved to

Gainesville in 1963 he went on the payroll of University City Televi

sion Cable Co., Inc.

25. Milliken testified that if the University City application is

granted this applicant will employ as general manager an experienced

television broadcaster who will be directly under Milliken'ssupervision

as president. The record is silent as to the names or qualifications of

any individuals that University City propose as general manager of

its proposed television facility. However, Harkins testified that he

would assist Milliken attimesin theoperation of the station. Harkins,

however, does not live in Gainesville and testified that he contacted

no one in Gainesville relative to the need and desire of the people of

that community as it relates to programing. He has had no experience

in the operation of a radio or television station . Harkins did, however,

concede that virtually all day -to -day decisions, at least in the begin

ning, will be delegated to the general manager in view of the lack of

experience of University City stockholders. He said on this point:

Q. What are Mr. Milliken's duties going to be with respect to the manager ?

A. He is going to oversee the manager. In other words, be the general overseer.

Q. Have you discussed that in detail with Mr. Milliken ?

A. As much detail as we can , because, as you know, we are not real familiar

with the broadcasting business.

Q. Would I be correct in saying that virtually all of the day -to -day business

would be delegated to the manager in view of your lack of experience ?

A. In the beginning that would certainly be true.

The general manager will serve under Milliken's direction but the

record does not reflect how much time Milliken will devote to the Uni

versity City television facility or the Gainesville and Waycross cable

systems. Milliken, from the testimony, will be responsible for the day

to -day operation of the station although the record does not disclose

that he has had any experience in the operation of a television station .

Both Milliken and Harkinsindicated that Milliken will have to confer

frequentlywiththe Board of Directors or Harkins personally. To be

more specific Milliken testified on this point as follows :

Q. Who would have the responsibility of making the, I will say, major and

important decisions relating to policy of the corporation on the day-to -day basis ?

A. That will be done by me at the direction of the board of directors.

Q. Should you be successful in getting a grant

PRESIDING EXAMINER. Read that question and answer back .

15 F.C.C. 20
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( The record was read by the reporter. )

PRESIDING EXAMINER. The answer then , is the board of directors, is that right ?
The WITNESS. Yes, * *

26. Relative to the Milliken option to purchase 200 shares of Uni

versity City stock referred to inparagraph 21, supra, this option was

executed January 15, 1964, and expires January 15 , 1972.In the event

that the University City application is granted Milliken expects to

exercise his option. It is apparent that Milliken will need approxi

mately $20,000 to exercise the option but the record is void of any

evidence to disclose how Milliken will raise the $ 20,000 to meet the

option. However, Milliken's financial qualifications are not at issue in

this proceeding. ( See issue 1 (a ) and par. 3, supra .)

27. The finding is that theexperience of Milliken as it relates to the

television industry has been limited to sales and possibly the distribu

tion of RCA radio and television equipment. Further, he has had no

experience in the construction, operation, and management of either

a radio or television station.

28. However, Harkins is to besubject to call and will assist Milliken

in making major decisions. No indication was given as to how much

time he will devote to the television operation .

CATV Interests of University City Stockholders

29. The CATV interests of the University City principals are as

follows :

CATV system Location Principal Percent of

ownership

100

100

University City .. Gainesville, Fla .

Five ChannelCable Co..... New Martinsville , W. Va.; Cutlip , Harkins..

Paden City ,W.Va.

Belington TV Cable Co... Belington , W. Va... Cutlip , Harkins..

Ohio Valley cablecorporations. Ohio and West Virginia .. Cutlip , Harkins, Shepler,

(See balance sheets, par. 36, and Thorniley .

infra .)

Tygart Valley Cable Co. Elkins, W. Va... Shepler, Thorniley

Webster Television . Webster Springs, W. Va . Harkins

Waycross Cable Co. Waycross, Ga.. All stockholders ..

Community Cablevision , Inc..... Lakeland, Fla ... Harkins..

100

10

In most cases, at least one University principal is an officer and director

in the CATV corporationslisted above.
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30. The subscribers and potential subscribers for those CATV sys

tems in which University City stockholders have a 50 percent or
greater interest are as follows:

CATV systems Location Sub

scribers

Potential

subscribers

University City .

Ohio Valley cable corporations..

Gainesville, Fla .

Marietta, Ohio..

Parsons, W. Va.

St. Marys , W.Va .

Williamstown, W. Va .

Sistersville, W. Va ..

Crookville, W. Va .

Roseville, W. Va..

Davis, W. Va..

Thomas, W. Va..

Belmont, W. Va.

Waycross, Ga.

Elkins, W. Va .

New Martinsville,W. Va.
Paden City, W. Va .

Webster Springs, W. Va .

Belington , W. Va

8,624

3,395

1 , 100

580

526

399

238

218

173

140

10,000

4,000

1,000

600

550

500

600

500

106 140

5, 200

3,000

2,000

Waycross Cable Co..

Tygart Valley Cable Co ..

Five Channel Cable Co..

Webster Television ..

Belington , W. Va ..

Total.

3, 600

2, 692

1 , 151

840

535

353

600

400

24, 670 29, 190

31. As observed, these CATV systems serve approximately 24,670

subscribers in 17 Florida, Ohio , Georgia, and West Virginia com

munities. As of November 1966, the 16 largest CATV companies in

the United States served subscribers ranging from a high of 90,800

( 30 systems H & B Communications) to 25,159 subscribers ( five sys

tems General Electric Cablevision ) ( “ TV Factbook,” services vol.

37, pp. 54-59, 1967 edition ). Thus, by comparison, the holdings of

University City's principals range among thelargest in the country.

32. The Gainesville CATV system currently originates time and
weather information on one channel. University City has no present

plans tooriginate any other local programs on its Gainesville CATV

system . However, it has no policy which would specifically preclude

the origination of local programs. Moreover, the Gainesville CATV

franchise restricts the station from selling advertising on the system .

Therefore, as Harkins indicated, if the applicant does decide to go

into programing, it would be of a public service nature.

The Financial Issue - No.1

33. Without elaborating in great detail it is sufficient to say that

Messrs. Harkins, Shepler, Thorniley, and Cutlip are successful busi

nessmen and are evidently highly regarded in their respective com

munities. Of the four gentlemen only Harkins, to a limited degree,

collaborated in preparing the University City application. Neither of

these four gentlemen have had any experience in the construction

15 F.C.C. 2a
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and operation of a television facility. The personal balance sheets,

as reflected by the year ended December 31, 1967, are as follows :

Personal balance sheets — J. D. Cutlip, Harry Harkins, Ralph Shepler, and

C.W. Thorniley, Dec. 31, 1967

J.D.

Cutlip

Harry

Harkins

Ralph

Shepler

C.W.

Thorniley

$ 1,000.00 $ 5,000.00$ 1,000.00

85,500.00

127, 838. 15

26 , 800.00

$ 7,500.00

20,000.00

127, 838. 15

26, 800.00

127, 838.15

26, 800.00

25,000.00

127,838.15

26,800.00

25,000.00

350,000.00

1,000.00

ASSETS

Cash in checking -

Cash in savings.

Loans receivable :

University City TV Cable Co.

Waycross Cable Corp ..

C.C.Keys Music Co.

Investments :

Cutlip's, Inc...

Teleprompter Corp.

Grace Co.

Stonewall Jackson Insurance Co..

Davis Trust Co.

Tygart Valley Cable Corp.

Webster TV Cable Co.

Five Channel Cable 1

Belington TV Cable !

Ohio Valley Cable1

Waycross Cable Corp.1

University TV Cable Co.1

Real estate

Total assets..

750.00

275,000.00

1,000 00

275,000.00

218, 000 00

37,000.00

345, 000.00

96,000.00

425,000.00

250,000.00

110,000.00

218,000.00

37,000.00

345,000.00

96,000.00

425,000.00

70,000.00

345, 000.00

96,000.00

425,000.00

85,000.00

1 , 407, 388.00

345,000.00

96,000.00

425,000

60,000.00

1,963, 138.00 1, 483, 138.00 1, 386 , 638 00

LIABILITIES

84,375.00 84 , 375.00

31, 608.00

84, 375.0084, 375.00

12,000.00

5,000.00

9,500.0015, 790.00 19, 736.00 10, 200,00

Notes payable:

Chase Manhattan Bank 2

Home Mortgage .

Davis Trust Co.-Elkins

Income taxes payable

Ohio Valley Cable Corp.

Totalliabilities .

Net worth ......

Totalliabilities and net worth.....

100, 165.00 135, 719.00 110,875.00 94, 575.00

1 , 862, 973.00 1, 292,063.001 , 347, 419.00

1, 483, 138.00

1, 296, 513.00

1 , 407 , 388.001,963, 138.00 1, 386,638.00

I TV cable companies are valued at $ 200 per customer.

2 In addition to the notes payable to the Chase Manhattan Bank above, Cutlip, Harkins, Shepler ,and

Thorniley are jointly and severally liable tothe bank for a loan to the University City TelevisionCable

Co., Inc., Gainesville, Fla. , in theamount of $ 562,500 .
Life insurance $65,000.00 $ 270,000.00

Net income 1964 .

$ 200,000.00 $ 80,000.00

42, 740,00 39, 315.00

Net income 1965

37 , 186, 00 34, 424,00

40,200.00 39, 524.00 25, 128.00

Net income 1966

24, 333.00

58, 175.00 56 , 746.00

Net income (estimated) 1967

52, 483.00 49 , 943.00

95, 400.00 97,300.00 73,800.00 75, 300.00

34. University City will require $273,562 to cover its construction

and first -year operating cost without reliance upon revenue. To obtain

this amount offinancing University City will by necessity rely upon

the availabilityof $ 70,000 each from its four principal stockholders.

35. Messrs. Harkins, Shepler, Thorniley, and Cutlip are jointly and

severally liable for two loans from the Chase Manhattan Bank . These

two loans ? coupled into a single loan of $ 1,200,000 was divided into

& The financial responsibility of James Milliken is not an issue in this proceeding.
? Hereinafter referred toasloan.
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a $ 750,000 loan to University City and $ 450,000 to the four individuals .

Shepler testified respecting the $ 450,000 loan as follows :

Q. Would you explain that liability situation again. I don't believe I under
stood it.

A. I will be glad to. If the joint promissory note with the four signatures of

the four individuals mentioned of which the responsibility or the liability go

to either the two, three, or four remaining if something should happen to the
one or two or three.

Q. This note, I presume is being paid off on some sort of installment basis ?

A. It is paid on a quarterly basis over a 5-year period .

Q. And what is the source of the funds for paying off that, that have been

used thus far for paying off that note ?

A. The source is from the Ohio Valley Cable Corp. of West Virginia and the

Ohio Valley Cable Corp. of Ohio.

Q. How long has that note been outstanding ?

A. It will be paid in its entirety March 31,1971. There is a grace period of 6 or

8 months prior to the first payment and the first payment was made June 30,
1966 .

Q. So there have been approximately six payments on that note ?

A. That is correct.

Q. Has it ever been necessary for anyone of the cosigners on the note to make

a contribution to the regular quarterly payment ?

A. No, sir ; there has not.

Q. In other words, the regular quarterly payments have been made out of the

profits or the income from the Ohio Valley Cable Co. of West Virginia and Ohio ?

A. Yes, sir ; in addition to that, we take $ 80,000 a year out of those two cor

porations for personal income tax payments to four people involved and in

addition to that, there is also a surplus beyond that point to use in rebuilding and

servicing the system .

Q. Are you familiar with the financial setup in the Ohio Valley Cable Co. of

Ohio ?

A. Yes, sir.

Q. And the West Virginia corporation by the same name?

A. Yes, sir ; they are jointly owned by the four individuals ( this does not

include Milliken ) I have just named with equal shares of stock by the four.

Q. Are you familiar with the balance sheet that was supplied for those two

companies ? This is a report which was handed to me along with this joint per

sonal balance sheet.

*

Q. Referring to the Chase Manhattan Bank note where Messrs. Cutlip, Har

kins, Shepler, and Thorniley are all jointly and separately liable, is this note

reflected on the balance sheet of the Ohio Valley Cable Corp. of Ohio or the Ohio

Valley Cable Cor of West Virginia ?

A. No, sir ; it is not .

Q. Would you turn the page to those corporations expenses and tell me if it

was listed as an expense of those corporations rather than a liability ?

A. On the operating statement ?

Q. Yes.

*

Q. I am referring to page 4, which is the balance sheet and page 5, which is

the operating statement of these three cable companies, University City TV Cable

and the two Ohio Valley companies, and my question was the note mentioned on

the joint balance sheet in the amount of $ 84,375 appear anywhere on either the

balance sheet of the two Ohio Valley companies or on the operating statement

of the two Ohio Valley companies ?

15 F.C.C. 2d
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A. It does not, sir.

Q. In other words, these two companies have made some six payments on that

note and it does not show up in their balance sheet ?

A. No, sir ; we are subchapter S corporation. The money that they make goes

to the four individuals. They in turn pay on the note.

Q. Are you liable on the $ 562,000 note to the Chase Manhattan Bank ?

A. Yes, sir.

Q. What is the status of that liability ?

A. Therehas been one payment made since the December 31 statement here.

It was of $ 37,500, as I recall, from memory, sir. There is another payment to be

made March 31 .

Q. These are quarterly payments again ?

A. They are quarterly payments in connection with the personal note pay

ments. They are paid at the same time,

Q. And this note was taken for the purpose of financing the University City

TV Cable Co. ?

A. Yes.

Q. That is also a subchapter 8 corporation so the note would not appear on

their operating statement ?

A. It was as of this statement, yes.

Q. Again, if something should happen to all of the other cosigners of that note

and to the companies whose profits are going to pay that note, you would be

liable on the entire amount, is that correct ?

A. This is true. However, as you understand, there is security under that

$ 750,000.

Q. What is the security ?

A. The stock certificate of the Tygart Valley Cable Corporation, of the Ohio

Valley Cable Corporation , of the University City Cable Corporation .

Q. I am sorry, I don't understand . Let us go back to the first note. That is for

$ 450,000 which is represented on this balance sheet as a liability of $ 84,000,

$ 81,375 for yourself, Mr. Cutlip, Mr. Harkins and Mr. Shepler. Is there security

on that note ?

A. The notes are tied together . The original loan was $ 1,200,000. They were

divided up into a loan to University City of $ 750,000 and a loan to the individuals

for $ 450,000 , making a total of $ 1,200,000, and the loan is tied directly to the

individuals as well as the security which was pledged.

Q. What was the security that was pledged ?

A. The stock certificates of the Tygart Valley Cable Corporation , the Five

Channel Cable Corporation , the Belington TV Cable Corporation, the Ohio Val

ley Cable Corporations of West Virginia and Ohio and the University TV Cable

Corporation. The Waycross Cable Corporation is not a party in any way to the

loan .

Q. Mr. Shepler, how much money have you committed to the proposed televi .

sion station in Gainesville ?

A. Mr. Milliken has been handling that and I think the question should be
directed to him.

Q. How much money have you immediate knowledge ? That is for the construc

tion of the television station in Gainesville ?

A. I don't have the facts and figures before me.

Mr. BARNES. Do you mean him personally ?
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By Mr. BLUMENTHAL :

Q. Personally, you .

A. $ 70,000. I am sorry , I misunderstood your question.

Q. That is all right. How do you propose to raise that $ 70,000 ?

A. I personally proposed to raise it by borrowing it from banks.

Q. Do you have a commitment from a bank ?

A. I do not. But if the banks fail to cooperate and loan me the money, we have

jointly agreed by saying we, I mean the four principals involved , five principals,

let me correct that -five principals involved agreed to sell our stock in the Way

cross Cable Corporation, if it becomes necessary, and the president of that corpo

ration , Mr. John Stembler, has agreed to purchase by option our shares of stock

in order that we might raise the money.

Q. What is the purchase price ?

A. $ 25,000 ( $ 250,000 ).

Q. There are five stockholders ?

A. Yes.

Q. So that would be $ 50,000 apiece ?

A. That is correct .

Q. The stock is listed on your balance sheet at value of $ 96,000, is that not

correct ?

A. That is correct.

Q. This is using the formula of $ 200 per customer, is that correct ?

A. At that time it was. It is now in excess of $ 400,000 per individual. There has

been that much in growth of that system since this statement was issued .

Q. Vow let us assume for a second that you were able to get back a loan of

$ 70,000, would you sell that stock in Waycross Cable Company worth $ 104,000

for $50,000 ?

A. If I was able to get a loan for my $ 70,000, would I sell the stock for $ 50,000 ?

Q. Yes.

A. If the other partners could not come up with their share of the money, I

certainly would be honored by the commitment I made to them.

Q. Even though it would mean a book loss of $ 54,000 ?

A. We have a commitment, but if the stock is put on the market today, sir,

we can get much more than $ 50,000 out of it.

Q. But that is not what the commitment says ?

A. That is correct.

36. In summation, from the evidence, payments on the $ 450,000 loan

are being made by the profits of Ohio Valley cable corporations of

West Virginia and Ohio ,whilethe payments on the $ 750,000 loan are

being made from the profits of University City which liability is noted

on its balance sheet. To the date of the hearing the corporations had

been able to meet their obligations and the four individuals have not

been called upon to contribute to the payments. It is to be noted from

the balancesheets of Ohio Valley Cable Corp. of Ohio and Ohio Val

ley Cable Corp. of West Virginia, as of December 31, 1967, the

combined undistributed income of both corporations amounts to

15 F.C.C. 20
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$ 138,722.16 . Their respective balance sheets are as follows as of

December 31, 1967 :

Ohio Valley

Cable Corp.

of Ohio

Ohio Valley

Cable Corp.

of West Vå.

ASSETS

$ 6 , 234. 10

5 , 700. 87

18, 366. 11

3 , 620. 38

868. 90

4 , 623. 65

$ 26, 203. 93

4,043.28

23, 907.06

5,821.25

180.00

5 , 267.27

39, 414.01 65, 422.79

Current assets :

Cash .

Accounts receivable .

Notes receivable - JLM .

Interest receivable - JLM .

Prepaid expenses .

Inventories.

Total.

Fixed assets :

Land .

Antenna cable system .

Automobiles...

Other equipment..

Total.

Depreciation allowance ..

Total (net) ...

Other assets:

Investments .

Organization expense ..

Total......

Total assets...

13, 396. 50

214 , 891. 56

16 , 966. 70

5 , 606. 16

650.00

124 , 614. 71

3,975.00

250, 860. 92

185, 782. 73

129, 239. 71

110, 880.00

65,078. 19 18,359.71

750.00 300.00

750.00

105, 242. 20 84, 082. 80

LIABILITIES

9,000.00

3, 630.77 2,032.15

1,952.85 d : qui1, 194.31

5,917. 60 1,944. 86

20, 501. 22 5, 101.32

Current liabilities :

Chase Manhattan Bank

Citizens Bank - Marietta .

Accounts payable .

Accrued taxes, other

Accrued salaries and wages

Accrued income tar (net)

Deferred income.

Total..

Long-term liabilities :

Chase Manhattan Bank

Shareholder's loans .

Total......

Capital:

Capital stock issued .

Undistributed income.

Total .....

20,000.00

64 , 740.98

5,000.00

73,981. 18

78, 981. 1884, 740.98

Total liabilities . 105 , 242, 20 84,082.50

37. Additionally, the five stockholders of the Waycross Cable Co.

(Waycross) have received an offer of purchase from the West End

Theatre Co. (West End ) , Atlanta, Ga., for the stock held by these

individuals. The offer of purchase expires December 31 , 1968. As re

lated heretofore West End owns 50 percent of the stock of Waycross

and the five individuals ' just referred to each own 10 percent. The

purchase price under the offer is $ 50,000 to each individual. West End

* See par. 24 , supra.
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has a loan commitment from an Atlanta , Ga. , bank for $ 250,000 to

cover the purchase price. The testimony of three of the witnesses,

Messrs. Harkins, Thorniley, and Shepler indicate that the 50 percent

interest in Waycross wouldbe worth approximately twice the price

offered by West End. The West End Theatre Co. balance sheet as

of November 30, 1967, is as follows:

Assets :

Cash

Votes and accounts receivable

Investments

Fixed assets ( less depreciation )

$50, 307. 10

49, 770. 20

271, 263.00

237, 274 , 71

608, 615. 01

Liabilities and net worth :

Accounts payable ---

Purchase money mortgages..

Capital stock and surplus .

1 , 805. 77

1 , 160.22

605 , 649. 02

608 , 615. 01

38. Turning now briefly as indicated heretofore, and from the

balance sheets referred to in paragraph 33, supra , Harkins testified

at the hearing on March 21, 1968,that his checking account at that

time was approximately $ 3,500, whilehe had a savings account of

$ 35,000. He further testified that he had contacted the Chase Manhat

tan Bank with reference to a bank loan but had not had a firm com

mitment from the bank and would not have one until the construction

permit had been authorized. Further, he would be willing to sell his

10 percent share in the Waycross CATV for the agreement price to

theGeorgia Theatre Co. The evidence is that with the exception of the

liability under the Chase Manhattan Bank loans and the mortgage on

his home, the only other liability he had was income tax payable which

he testified was a liability in the amount of $6,736. He further testi

fied that he had reducedthe income tax liability from that reflected

by a payment on January 15, 1968,which reduced it from the liability

shown on the balance sheet referred to in paragraph 33, supra.

39. RalphShepler testified respecting thebalance sheet referred in

paragraph 33, supra , that he had no money in a savings account with

approximately $ 1,000 in the checking account. His home is unencum

bered and he now shows an income tax liability in the amount of

approximately $ 25,000. These adjustments will bemadeon the balance

sheet referred to in paragraph33, supra, primarily because the Way

cross Cable Corp. loan referred to on hisbalance sheet has been paid

since the date of the balance sheet. Further his cash position is im

proved and his tax liability was paid at the date ofthe hearing. Shep

ſer testified that he could raise additional funds through bank loans

although he had no firm commitment. Also, if necessary he could sell

his interest in the Waycross CATV, heretofore referred to . Addition

ally , Shepler testifiedthat in order to raisehis commitment that his
home, which is now unencumbered , is valued at $ 75,000 , and he could

place a mortgage thereon for additional funds. Further the testimony

1.3 F.C.C. 2d
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of Shepler is that the Ohio Valley cable corporations of Ohio and

West Virginia have in excess of $ 138,000 in undistributed income

which could be distributed to the stockholders.

40. C. W. Thorniley, from his financial statement referredto in

paragraph33, supra, had assets of $ 1,386,638 with total liability of

only $ 94,575 . At the time ofthe hearing the testimony of Thorniley

was that with the exception of the two loans which are coupled with the
Chase Manhattan Bank loan , for which it is jointly and severally li

able, he has no current liabilities. His checking account at the time of

the hearing was approximately $ 5,000 and he had an $ 18,000 savings

account. And Thorniley indicated his willingness to sell his interest in

Waycross Cable, which has heretofore been discussed , to meet his

financial obligation to the applicants.

41. J. D. Cutlip wasunable to attend the hearing and testify due

to his health. The parties agreed to take the testimony of Cutlip by
written interrogatories upon the submission of a doctor's statement on

his health which was presented at theevidentiary hearing on March 21 ,

1968. With the concurrence of all parties Cutlip was not called as a
witness. From the balance sheet referred to in paragraph 33, supra,

his net worth is $ 1,862,973. The evidence further is that with theer

ception of an income tax liability in the approximate amount of

$ 15,000 plus theliability on the Chase Manhattan Bank loans, Cutlip
hasno other liabilities.

42. In summing up the financial positions of Cutlip, Harkins, Shep

ler, and Thorniley, the net worth of these four principals as of De

cember 31, 1967, varies from $ 1,862,973 to $ 1,292,063. The substantial

differences since December 31 , 1967, in the respective net worth of

the four individuals has been discussed briefly in the preceding

paragraphs of this initial decision .

Section 1.65 Issue

43. The Review Board has directed that inquiry be made as to

whether University City or its principals failedto provide accurate

and complete information in its pending application ; whether it

failed to keep its application up to date ; and if so , whether these

deficiencies reflect adversely on the comparative qualification of the

applicant.

14. In its application , University City listed Ralph Shepler as its

vice president, when, in fact, he had resigned from that position and

C. W. Thorniley had been elected in his place. It listed James Milliken

as holding 24 shares of University City stock rather than the correct

figure of 40 shares. In section IV - B of the application incorrectly

listed was the percentage of airtime for news and other programs. It

failed to list the business interests of C. W. Thorniley. It also failed

to provide complete information as to the other business interests of

Messrs. Cutlip , Shepler, Harkins, and Milliken . The precise infor

mation which was omitted from the application is set forth in an

order of the hearing examiner ( FCC 67M - 1672) released October 9.

1967.
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45. University City witnesses explained principally that it did not
have the benefit of legal counsel when its application was being pre

pared for filing with the Commission. Rather, the applicant relied,

in part, upon the services ofan engineer who had previously been a

broadcaster in his own right, and also upon information it had

acquired in the CATV field . Essentially , its position was that the dis

crepancies were inadvertent; that the omissions were caused by over

sight; and that there was no intention to mislead or furnish false

information to the Commission . This issue now is moot because of the

order ( FCC 67M - 1672 ) referred to above.

Suburban Issue

46. The record demonstrates that University City made little effort

to ascertain the community's needs, particularly as it relates to pro

graming. Four of the University Citystockholders holding 96 percent

of the stock do not reside in Gainesville. Three of these stockholders

live in West Virginia, while the fourth is a resident of Sarasota, Fla .

These stockholders made no effort to determine the community's needs

nor did they participate in any substantial degree in the preparation of

the programing materials for the application of University City. None

of the University City stockholders, including James Milliken , has

had any prior experience in the ownership or management of a broad

cast facility . Milliken, who is president and general manager of

University City (cable system ) has resided in Gainesville since July

1963, as heretofore indicated, when he was employed by University

City to organize and construct cable systems in Gainesville, Fla., and

Waycross,Ga. Outside of his experience with Hamburg Bros., Inc.,

as a sales representative, Milliken has been the manager of the CATV

systems in Gainesville, Fla ., and Waycross, Ga . , and previously had

experience as a manager ofCATV systems for about 8 years.

17. In the preparation of the television application of University

City, Milliken consulted with Messrs. Harkins and Odes Robinson,

but for a background of the community needs Milliken relied on his

general knowledgeof the community, where he has lived since 1963.

In its application University City only named three persons; namely,
R. M. Coleman, president of the Gainesville Chamber of Commerce ;

R. W. Neville , president of the Gainesville Ministerial Association,

and Mrs. Raymond Tassinari, president of the Gainesville Women's

Club , who indicated their interest and desire to cooperate in bringing

a local television station to Gainesville. University City's application

shows also that undisclosed persons connected with the University of

Florida and the county educational offices were contacted butthe

record does not identify these individuals or what their reactions

were to the University City proposal. University City contends that

if its application is granted itwould form a Program Advisory Board

to cooperate with the station in programs designed to meet the com

munity needs. Milliken's testimony was that individuals, possibly

five or six a day, would stop in thecable system's office and the pro

posed programing would be discussed with them . In its originalap

• See par. 51 , infra .
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plication University City listed 17 local programs which it proposed

to present ofwhich 15 were briefly described .

48. Sometime after filing its application, upon Commission request,

University City solicited program suggestions from nine individuals

including representatives of the Chamber of Commerce, League of

Women Voters, Women's Club, University of Florida Student Gor

ernment, and, lastly, a citycommissioner who was also directorof the

Vocational Department, SantaFe Junior College. The persons con

tacted were R.W. Coleman, Billy P. Mitchell, Ed Turlington, Mrs.

John K. Mahone, a Mrs. Reeves, a Mrs. Dalton, Mrs. Raymond Tas

sinari, Clarence Sellin, John McVoy, and the Gainesville city man

ager. Significantly, notwithstanding the Commission's explicit request.

University City did not set forth the specific efforts it had already

made to ascertain the program needs of the Gainesville area and the

manner in which its proposed programing would meet those needs.

Moreover, although the persons subsequently contacted did provide

several constructive suggestions concerning program needs, the appli

cant did not amend its program proposal to accommodate those

suggestions.

49. Milliken testified on direct examination that he had contacts

with Ed Turlington who wasthe only one outside the company except

Odes Robinson who discussed with him the proposed program sched

ule. His testimony in that respect is as follows :

Q. Did you have any assistants besides Mr. Robinson on these contacts when

you drew up your program schedule - from anyone else ?

A. Not within the company.

Q. Outside the company ?

A. Yes, one Mr.Ed Turlington .

Q. Who is he ?

A. He is the city commissioner and vocational

PRESIDING EXAMINER . It is reflected on exhibit D.

The WITNESS. I believe his title is vocational director. Anyhow he is connected

with the county education and Santa Fe Junior College. He wrote up a list of

people he felt I should contact or should consider in contacting.

Q. Did you contact those and other people ?

A. I did.

Q. In your application you made some reference to executive program com

mittee. Was this committee ever formally organized ?

A. Not formally . No. But these people, the League of Women Voters, the

Chamber of Commerce, the Women's Club, and so forth , have all agreed to have

someone from their organization serve on that committee in the event we had
one.

Q. Why didn't you organize the committee at the time-- at the time you had

your application, preparing your application ?

A. Other than to get ideas of programing, there was nothing concrete to get a

hold of. We have a pretty high turnover of people in the city. It runs about 30

percent.

Q. What do you mean by that-high turnover ?

A. By that people move in and out of town . It is a university town and we

experience 30 percent turnover in the people. So it seemed to me that I might

be plugged into somebody at that time who would be leaving town, probabls.

So I tried to maintain the contact with the organization more definitely that
with the person involved .

Q. Did people you contacted in the various organizations, and I wish you

would name a few of them for the record today, agree to have their organization

act on this committee when the time came ?

A. Yes.

Q. Could you name a few of these organizations that you contacted ?
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A. The Chamber of Commerce, the Gainesville Women's Club, friends of the

library, the director of the Florida Museum. He was also president of the Rotary

at the time. Dr. Dickenson , Ed Turlington , city commissioner, Santa Fe Junior

College, Mrs. Silverman of City Panhellenic, Reverend Shaw who happens to be

the president of the Ministerial Association of Gainesville right now .

The WITNESS. Reverend Shaw-West Side Baptist Church.

PRESIDING EXAMINER. Do you know what his first name is ?

The WITNESS. No, sir ; I don't. Captain Roberts — he is captain of the city police

force and very active in sportsmen affairs. Mrs. Man , League of Women Voters.

These are all that I specifically have a commitment from . I am sure others,

from talking to them , would.

By Mr. BARNES ( counsel for University City ) :

Q. Did the head of any particular organization agree to serve on your com

mittee when you contacted them ?

A. Yes, they all agreed to serve. Most of them felt that their clubs, however,

should appoint the person to serve .

Q. Did any of the clubs actually appoint any to serve ?

A. No.

50. The substance of Milliken's testimony is that this applicant

contacted 16 civic leaders in Gainesville for program suggestions of

which only 10 10 were contacted before the application was filed but

only four ii were mentioned in the original application. The remain

ing individuals were contacted after the application was filed . Milli

ken further testified that he only had informal notes of conversations

with the few civic leaders thathecontacted but he possessed no definite

notes or memoranda which indicated the basis and results of the

conversations. For instance, he testified :

Q. *** We are talking about the earlier contacts, and you just have testi

fied that the kind of notes which were made from the original notes were

similar to these. Do you have any of the notes ?

A. No, sir.

Q. Do you have anything in writing as to the way of memoranda , or contacts,

program contacts which you made prior to the time the application was filed ?

A. No, sir.

Q. How, exactly, did you use , let us say, a contact with, let us say, Mrs.

Tassinari? Did you see her prior to the time the application was filed ?
A. Yes.

Q. As I understand you, you have no notes whatsoever on your discussion

with her ?

A. No, sir.

Q. After your discussions with Mrs. Tassinari, [President, Gainesville

Women's Club) did your discussion with Mrs. Tassinari reflect itself in the

program proposal which appears in your application ?

A. You are talking about exhibit 13 ( of the application ] ?

Q. I am talking about your application .

A. Right. I kept notes, and again they were not so completely thorough that

they would have meantmuch to anybody, possibly, other than me and perhaps

Otis ( Odes Robinson ). I kept notes on what, for example, Mrs. Tossinari sug.

gested we might have. Everybody said local news, so everybody is in on that.

So when we made up this exhibit

Q. You are using the editorial " we." That loses me. Who is " we " ?

A. Otis ( Odes ) Robinson.

Q. Did he make it up, or did you make it up ?

A. He made it up, he wrote it himself, he wrote it, right.

Q. ( You ] tell me specifically what did you tell Otis (Odes) , or give Otis

( Odes] concerning your conversation with Mrs. Tassinari ?

20 These persons were not identified in the original application .

11 The application only reflects three. See par. 47, supra .
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A. I read from the notes that she wanted news and whatever else it was that

she thought she wanted. In her particular case I remember pretty well what
it was .

Q. Do you have a specific independent recollection at this time as to what Mrs.

Tassinari suggested during your conversation ?

A. I knowof two things that she was very emphatic about. There were other

lesser emphasized things, but the two things she emphasized were local news

and programs of interest to the women . She elaborated more on programs of

interest to the women .

Q. After you told Otis (Odes] about that, what did he do ?

A. He made up this exhibit that we turned in with our application, and we

tried to cover, and I think we did cover, all of the desires that had been indi

cated by the people that I contacted . Then he put various headings that would

cover those desires . One heading, for example, "Local News," would cover the

desires of everybody . “Local Schools," we had only two people say anything about
school programs.

Q. Let us stick to Mrs. Tassinari.

A. All right.

Q. Did you review what Otis (Odes] put down in this exhibit ?

A. Yes.

Q. Would you please take a quick look at this exhibit, and indicate to me

where, other than the local news which you say everybody asks for, any

recommendation of Mrs. Tassinari appears ?

A. As a recommendation of Mrs. Tassinari, as such ? What page are we on
here ?

Q. I am looking at exhibit 13, paragraph 1-C, section IV-B .

PRESIDING EXAMINER. Of the application.

By Mr. GAGUINE :

Q. Yes, of the application .

A. To be specific, I am sure I know Mrs. Tassinari made a very strong issue

of the news. She also made an issue of programs of local interest , particularly

among women. Now that I read it, she was also mentioning that we should

have something having to do with local musical groups.

Q. Looking at exhibit 13 ( of the application ] has refreshed your recollection

on that, is that correct ?

A. Yes, sir.

Q. Is it your testimony that the University of Florida Music Appreciation
Hour flowed directly from the recommendation of Mrs. Tassinari ?

A. I think she was probably the first one that made a point of it.

Q. Let us take a quick look at exhibit D. I see Mrs. Tassinari's name at two

places, Local News and Sports, and I see her Women's Clubs, Women Voters,

et cetera . There is no reference, am I correct, to the women's clubs programs

in your original application ?

A. Probably not as such , no.

Q. When did you first put down on a piece of paper the titles Women's Clubs,

Garden Clubs, Women Voters at 7 p.m. Tuesday ?

A. I think when Otis [Odes) and I were trying to come up with something to

base a general outline on .

Q. Where is the general outline ?

A. I call this exhibit 13 [of the application ) a general outline, actually. In

my judgment it was a generaloutline. Itmay not be as such .

Q. And will you and I agree that the general outline in exhibit 13 (of the

application ] doesn't have any programs Women's Clubs, Garden Clubs, and

Women Voters ?

A. Unless you want to take item 4, Day in Gainesville. I would say that would

certainly probably be in the ball park. But there is nothing specific, you are

correct, yes , sir.

Q. And again, to go back to myquestion, when did the titles Women's Clubs,

Garden Clubs, League of Women Voters first come up as program titles ?

A. I think those titles, which may have been revised tosome extent, came up

while we were preparing the overall program information which ended up in

this. This is exhibit 13 of the application.
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Q. But again , as I understand it , whatever was that preliminary material ,

you didn't keep it ?

A. That is correct.

Milliken testified that the rough draft originally prepared for the

application was changed in part.

51. After the filing of the application by University City, Milliken

prepared a simple survey form for which residents couldmake pro

gram suggestions and left them on the counter of the offices of the cable

system in the Gainesville office. Additionally, this applicant had local

college students filling out forms on the basis of interviews made on

the streets but the record does not disclose any analyses of these surveys

made by this applicant and likewise the record is void of any testimony

that reflects that University City checked the responses of these surveys

against its program schedules or changed its programs as the result

of any survey. There has not been ananalysis or description of the

proposedprograms offered in the recordby University City and in at

least two instances Milliken could not testify definitely that he had done

the groundwork for the proposed programs.

52. University City exhibit C that was received in evidence at the

evidentiary hearing on March 21, 1968, is the program schedule of

University City which this applicant proposedly will follow if its

application is granted. This exhibit was prepared on the night of

March 20, 1968, the day before the exhibit was offered in evidence.

The evening portion of the schedule was based primarily on the forth

coming ABC network season . Exhibit C, the current proposal for

programing of this applicant ,is at sharp variance with the program

ing proposed in the original application which was subsequently

amended. For instance, on cross -examination Milliken testified as

follows:

Q. One other item . At no time prior to the filing of this application was there

a schedule prepared of the type reflected in exhibit C, with program titles and

descriptions for each proposed hour of operation ?

A. No, sir.

Actually at the hearing on March 21, 1968, Milliken further testified :

We didn't have the morning network shows, so we didn't know what to put

down. We got this other from ABC yesterday or day before yesterday, as the

case may be. ( Emphasis supplied . ]

53. Respecting exhibitC, whichpurports tobe the ultimate program

ing to be presented by the new University City station, Milliken was

asked the following question by the hearing examiner :

PRESIDING EXAMINER. That is not the question that was asked and answered .

My question is, University City exhibit C that we have before us now, you did

not have that before you at any time to present to anyone ?

The WITNESS . No, no .

54. And finally,on re -cross -examination Milliken testified as follows:

Q. Let me invite your attention to University City exhibit C. Let me place my

questions in a frame of reference . Let us take only contacts, program contacts

prior to the time that the application was filed . With respect to those program

contacts, how did you make an appointment ?

A. I picked up the telephone and called them, or walked over to their office.

Q. Let us take a typical contact . What documents, if any, did you take when

you went to see this person ?
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A. Just notes, very loose notes, I must admit .

Q. Did you take notes with you, or did you make notes ?

A. No, I made notes after I got there. I took a yellow sheet of paper there,

like this.

Q. Did you make notes of your conversations after every so -called program

contact conversation ?

A. Not complete notes, no, sir. Some, but not complete.

Q. Do you have any of the notes which you made?

A. I am sorry, I don't.

Q. What did you do with the notes ?

A. After putting the contents of the notes down on paper, like, you know,

putting them down as to what they turned out to be, I threw them away.

Q. Do you have any of those so-called papers , on which you put the contents

down ?

A. None other than what we have here.

55. The entire record concerning community needs, particularly

programing, is so fragmentary, incomplete, and inconsistent that it

boils down to the simple fact that University City did not resolve what

its programing schedule would bein finality until the night before the

evidentiary hearing on March 21, 1968.

56. This applicant's exhibit D is of little, if any, value tosupport

its position on the contacts and programing. For instance, Milliken
testified respecting the program titles reflected on exhibit D :

* the program title in most cases was picked by me as a result of the de

sires these people over here pointed out.

However, Milliken also testified that at least six of the persons listed

on University City exhibit D were not contacted until after the appli

cation was filed. Milliken further testified that among the contacts

reflected on University City exhibit D, Joe Wilson of the Chamber of

Commerce was not actually contacted. As to another alleged contact ;

namely, Mrs. Nathan Gammon, the witness testified :

I don't recall to have contacted her before. I know she was on the list to

contact .

57. Milliken produced as an exhibit University City exhibit F con

sisting of four sheetswith some dozen odd names of personsthat he

allegedly contacted relating to specific suggestions but the exhibit does

not reflect what these suggestions were nor did the witness testify that

any particular suggestions were incorporated in the original program

ing filed with theapplication.As a matter offact, at least one page of

exhibit F bears a date of September 12, 1967. This page contains seven

names. Respecting this page Milliken testified as follows:

Q. Mr. Milliken , with respect to University City exhibit F for identification ,

the first page, I will ask you when did you make the hand -penned notes on that

first page ?

A. This was made as is dated September 12, 1967, immediately before a meet

ing I had with these people.

Q. When was the application filed, sir ?

A. December 24 , 1966. Isn't that the date we just gave ?

Q. Yes, therefore, this first page of University City exhibit F - these notes

were made on a date subsequent to the filing of the application - is that correct ?

A. After this one here, yes.

Mr. EDMUNDSON . By thisone he was referring to University City exhibit F ,
the first page .
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Then as to page 2 of University City exhibit F, the witness further

testified :

Q. Mr. Milliken, I direct your attention to page 2 of University City exhibit

F for identification and I ask you when the notes that appear thereon were

made ?

A. This was made September 8, 1967, in conjunction with a meeting I was

having with these other people. In other words, one and two would go with W

and Hto do with the same thing. [ The transcript is incoherent on this answer. ]

Q. That, too, would be at a date subsequent to the date of the filing of the

application, is that correct ?

A. Yes.

Q. University City exhibit F for identification, page 3, when were the notes

that appear on that page made ?

A. I believe these were prior to the application. I remember talking to these

two boys about student housing and sports and so forth , or were, I don't think

they are at the University anymore now.

Q. Youthink these were made prior to the filing of the application — what is

that based on ?

A. Knowledge, just remembering. I feel certainly sure they were.

Q. How many times did you talk with Mr. Selin ?

A. Twice. If I recall correctly, twice, and the same with Mr. McAvoy.

PRESIDING EXAMINER . The names of Clarence Selin and John McAvoy also

appear on exhibit D.

The WITNESS. I don't know whether something should be corrected or not, but

I think something should be understood by all , if I may.

PRESIDING EXAMINER. I will hear you.

The WITNESS. The notice here under contacts, Reverend Neville and Reverend

Shaw, on exhibit D, Reverend Neville is no longer in Gainesville . Reverend

Shaw was not contacted before the applicationwas made for the main and simple

reason that he was not the president of the Ministerial Association at that time.

But he is now , and I put it on here. Maybe I should not have put it on here, but

just for clarification , that is why it is on here.

Then, as to the fourth page of University City exhibit F, Milliken
testified :

A. I don't recall exactly when these were made. I don't recall whether they

were all even made at the same time. These again are people whose names I

kept in my little file to be in contact with formy program advisory group.

Q. Therefore, you could not say whether they were made before or after the

filing of the application, is that correct ?

A. That is correct. That is correct.

Q. Directing your attention to University City exhibit F, page 3, for identifi

cation, can you tell me whether you are sure that those notes were made before

you filed the application ?

A. No, not this particular note. No.

Thus, it is patently clear that grave doubt is cast as to the contacts

maderelative to programing prior to the filing of the University City

application. It is, of course,clear that the four stockholders that own

96 percent of the stock made no contacts in Gainesville to determine

the community needsand interests.

58. From the evidence adduced on behalf of University City it is

evident that this applicant made little, if any, effort to ascertain the

community needs and interests of the area to be served by its proposed

facility. The evidence in this respect deals only in generalities and

those generalities relate primarily to the fact that Milliken had ac
quired some knowledgeand acquaintances through his management

of the University City Cable System in Gainesville in recent years. As
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previously pointed out, outside the time and weather, no local pro

grams are presented on the Gainesville CATV system owned by

University City.

CONCLUSIONS

1. The twoapplicants here are seeking a constructionpermit for

a new UHF television station to operate on channel 20 in Gainesville,

Fla . Both applicants propose to construct their antennas about 5 miles

northwest of the center of Gainesville at sites approximately 0.2 mile
apart. Minshall Broadcasting would operate with an effective radiated

power of 137 kilowatts and anantenna height of 690 feet above aver

age terrain , while University City proposes to operate its station with

an effective radiated power of 17 kilowatts andan antenna height of

680 feet above average terrain .

2. Gainesville, Fla. islocated about 60 miles northwest of Jackson

ville, Fla., and nearly 90 miles northwest of Daytona Beach . The

Commission's designation order, paragraph 6, found Minshall Broad

casting qualified to construct,own and operate its proposed new tele

vision broadcast station, but added certain issues respecting University

City relating to its qualifications which are found in issues 1 ( a ) and

( b ). Subsequently , the Review Board added an issue known as the

section 1.65 issue directed to University City, and still later, the Com

mission enlarged the issues by the addition of a suburban issue also

directed to University City. Gainesville has a population of 29.701

persons, while the county in which it is situated, Alachua, has a total

population of 74,074 persons. Gainesville is the county seat of this

county. The only operating television facility in Gainesville is WTFT

on channel 5 which is a noncommercial educational station . The chan

nel here sought by both applicants is the only assigned commercial

channel in the city. Gainesville is within the grade B contours of sta

tions WJXT, channel 4 and WFGA-TV, channel 12 , located in Jack

sonville and is in the predicted grade A contour ofWOTG - TV (CP )

now scheduled for completion in September 1968. The city of Gaines

ville has one daily and one weekly newspaper in addition to the

non - commercial educational station WUFT onchannel 5. There is pub

lished a daily student newspaper by the University of Florida which

is located in Gainesville. The applicant University City operates a

cable system in Gainesville but carries no locally originated programs

other than time and weather. The cable system franchise prohibits it

from selling advertising on its system .

Minshall Broadcasting's Coverage Advantage

3. As a result of the higher effective radiated power employed,

Minshall Broadcasting's predicted gradeB contour will envelop all

the area within University City's grade B contour. University City's

grade B contour encompasses 100,383 persons in 2,085 square miles.

Minshall Broadcasting's grade B contour not only includes all of this

population and area but also an additional 60,519 persons in 2,746

square miles so that total grade B coverage will extend to 160,902

persons in 4,831 square miles. In the grade B differential area that
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would be served by Minshall Broadcastingbut not by University City,

there are 3,239 persons in466 square miles not within the grade B

contour of any authorized commercial television station and 7,235
persons in 693 square miles within the grade B contour of one author

ized commercial television station . Thus, only Minshall Broadcasting

will furnish grade B coverage to a total of 10,474 persons and a 1,159

square-mile area that receives either no grade B coverage or coverage

from only one station . Therefore, Minshall Broadcasting's proposal
represents a more efficient use of the channel in terms of providing
service and satisfying the need for service.

Experience of William E. Minshall

4. Although the Commission in its designation order found Minshall

Broadcasting Co. qualified to construct,own and operate the proposed

new television station , it is deemed significant at this juncture to relate

something particular about this applicant and more especially about

William E. Minshall who is president, a director and 100 percent

stockholder of Minshall Broadcasting Co. , Inc. He is a graduateof
the University of Tulsa with a major in radio and television. He

has had extensive experience in theindustry. Duringhis college career

he served as an announcer for KWGS (FM ) , KOME, and KVOO, all

in Tulsa. Following graduation from the University of Tulsa , after

military service, hewas employed for 13years by radio station KRMG

in Tulsa. As a matter of fact, he joined KRMG when it went on the

air in 1949 and remained with that station until 1962. His employ

ment there began as a salesman after which he was later promoted

to sales manager and was involved in many management decisions

concerning not only programing but the overall operationof the

station. When he was at Tulsa he was active in civic affairs . In 1961

he, along witha partner, filed anapplicationfor a construction permit

for a new radio station in Sapulpa, Okla. The Creek County Broad

casting Co. was organized after the merger with another applicant

for the same frequency and William E. Minshall was named presi

dent . Creek County became permittee and licensee of KREK in

Sapulpa , which went on the air in June 1962. Minshall designed and

supervised construction of the offices and studios, purchased and

supervised the installation of equipment and put the station on the

air. Subsequently, Minshall disposed of his interests in Creek County

and was appointed general manager of radio station WGGG in

Gainesville, Fla. His residency was in Gainesville fromsometime in

1962 until the latter part of 1964. For a short period in 1963 Minshall

was with station WCPO in Cincinnati, as sales manager but returned

to Florida in 1964. Since the filing of the instant application hehas

been in Gainesville about 18 times over a period of approximately 3
years and spent a total of 40 or more days in Gainesville during that

period of time. Whenhe was general manager of the Gainesville radio

station he had virtually complete authority over program innovations

and changes subject only to generalpolicy.

5. With members of his family Minshåll organized a corporation ,

the Indian River Television, Inc., which applied for a new ÚHF sta
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tion in Fort Pierce, Fla. That corporation becamethe licensee of

WTVX which went on the air in April 1966. It is a CBS affiliate and

Minshall is general manager, chief executive officer, director and ma

jority stockholder of the corporation.Fort Pierce has a population

of approximately 40,000 persons and is located on the east coast of

Florida

6. Inhis capacity as chief officer of WTVX, Minshall has been

responsible for theoperation of the station and forthe conception

and execution of the locally produced programscarried by the station .

WTVX competes via cable with larger televison stations in West

Palm Beach and Miami, Fla . William E. Minshall contends that

WTVX locally produced programs must be competitive with the

West Palm Beach and Miami stations in order to attract local cable

viewers. While the question of programing is not anissue in this

proceeding as it relates to Minshall Broadcasting Co., Inc., asection
ÎV analysis of theWTVX promiseversus performance record, based

on the 1967 composite week , reflects the following:

WTV X type analysis

Proposed Performance

Percent Hours Percent Hours

87:44Entertainment.

Religious..

(3 ) Agricultural.

(4) Educational

( 5 ) News.

(6) Discussions (panel, forums, etc.).

Talks (included here all conversation programswhichdonot

fall under points (2) , ( 3 ) , (4 ), ( 5 ) , or (6 ), above, including

sports ...

Total ....

75.4

2.5

1.0

3.5

7.1

2.0

65:44

2:10

0:52

3:03

6:37

1:44

763

2.6

1.2

29

7.0

26

3:19

2 : 3

8.5 7:24 8:28

100.0 87 : + 1000 114 : +

The WTVX 1967 composite week also analyzed according to the

requirements of the new section IV - B television reporting form is as

follows:

1967 composite week type and source analysis

Category Hours Minutes

Percent

total time

on air

News.

Public affairs .

Allother programs, exclusive of entertainment and sports..

6

4

11

59

04

31

23

101

Source category

Time Local Network Recorded

8 a.m. to 6 p.m...

6 p.m. to 11 p.m.

All other hours .

0:30

5:03

2:24

51:16

27:47

2:11
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7. William E. Minshall has been active in civic affairs at Fort

Pierce and if the instant Minshall Broadcasting application is granted,

he will move to Gainesville with his family to supervise and participate

personally in the construction of the new station. He willspendfull

time in the day-to-day operation of the proposed facility in Gaines

ville and estimates that in the beginning he will spend in excess of 48
hours per week at the new station. As to the affairs of the Fort Pierce

station, Minshall expects to only exercise nominal supervision over its

operation, but, as mentioned, will pursue the day-to-day duties atthe

new Gainesville station. Outside of the Fort Pierce station, Minshall

apparently has no other broadcast interests. As to local ownership and

management, a decided preference must be accorded Minshall Broad

casting Co., Inc.

The Section 1.65 Issue

8. The Review Board added the so -called 1.65 issue which actually

relates to certain errors, discrepancies, and omissions in the original

application of University City. On September 20, 1967, University

City filed a petition for leaveto amend its application and on Sep

tember 28, 1967, the Broadcast Bureau filed its comments interposing

no objection to a grantof the requested relief. By order released

October 9, 1967 (67M – 1672 ), the hearing examiner granted the peti
tion for leave to amend the application of University City and ac

cepted the tendered amendment. The result of this action rendered

moot the section 1.65 issue. Notwithstanding the action of the hearing

examiner in the order just referred to, there was evidence introduced

in the proceeding which briefly sums up the fact that the errors, dis

crepancies, or omissions involved in the original application of Uni

versity City were inadvertent and insome cases an oversight as this

applicant did not have the advice of legal counsel in the preparation

of its original application. Rather the applicant relied in part upon

the services of an engineer and on possible information that it had

acquired through its cable system operations. The conclusion is that

there was no intention or effort on the part of University City and

its principals to mislead or to furnish false information to the
Commission .

University City Television Cable Co., Inc., Financial Issue

9. The financial issue directed to the University City application

reads as follows :

1. To determine, with respect to the application of University City Television

Cable Co. , Inc.

( a ) Whether Ralph Shepler, Harry H. Harkins, and C. W. Thorniley

have liquid and current assets ( as defined in sec. III, par. 4 ( d ) , FCC form

301 ) in excess of current liabilities in sufficient amounts to meet their re

spective commitments to loan $ 70,000 each to the applicant.

( b ) Whether, in the light of the evidence adduced pursuant to the fore

going, University City Television Cable Co. , Inc. , is financially qualified.

The Review Board by an order released November 16, 1967 ( FCC

67R - 479 ), amended issue 1 ( a) to the extent that in addition to Messrs.

15 F.C.O. 2a
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Shepler, Harkins,and Thorniley it added another individual; namely,
J.D. Cutlip .

10. The stockholders, officers, and directors of University City are

Thorniley, Harkins, Shepler, Cutlip ,and James L. Milliken . The
financial qualifications of James L. Milliken are not at issue in this

proceeding. Messrs. Thorniley, Harkins, Shepler, and Cutlip jointly

own 96 percent of the stock of the corporation. There are 1,000shares
of stock issued and these four gentlemen together hold an aggregate

of 960 shares with theremaining40sharesbeing owned byMilliken.
11. The record demonstrates that the net worth as of December 31 .

1967,ofCutlip was $ 1,862,973 ; Harkins $ 1,347,419 ; Shepler $ 1,296,513;

and Thorniley $1,292,063. University City will require $273,562 to

cover its construction and first- year operating cost without reliance

upon revenue. To obtain this amount of financing University City
by necessity will have to rely upon the availability of approximately

$70,000 each from its four principal stockholders holding 96 percent

of the stock outstanding. At the present time these four stockholders

are jointly and severally liable on two loans from the Chase Manhattan

Bank. These are coupled together in a single loan totaling $ 1,200,000 .

Of this amount $ 750,000 to University City is carried on the books

of the corporation as a liability and isbeing paid off by the corpora

tion . The December 31, 1967, balance sheet shows a long-term liability

to Chase Manhattan Bank in the amount of $ 414,062.50. This loan is

secured by the stock of University City and the stock of the several

other cable companies owned by the individuals which is referred to

in paragraph 30 of the "Findings of Fact.” The liability of Messrs.

Harkins, Shepler, Thorniley,and Cutlip on the $ 750,000 loanis in

the form of additional guarantee ofpayment thereof. Respecting the

loan of $ 450,000 it was made directly to the four individuals and is

not carried on the books of any of the cable companies listed in para

graph 29of the “Findings of Fact. ” This loan , as is the $ 750,000 loan,

is secured by the stock ofcable companiesheldby the four individuals

or their interests therein , with the exception of the stock of the Way

cross Cable Co., of Waycross, Ga. The Ohio Valley cable corporations,

owned 100 percent by Messrs. Cutlip, Harkins, Shepler, and Thorniley,

had to the date of the hearing made all of the payments on the $ 450,000

loan and as indicated by the December 31, 1967, balance sheets, the

undistributed income of the Ohio Valley Cable Corp. of Ohio and the

Ohio Cable Co. of West Virginia was $138,722.16.

12. Without reviewingin detail the finances of Messrs. Harkins,

Shepler, Thorniley, and Cutlip , it is sufficient to say that therecord

is replete with evidence that these four gentlemen , individually and

severally, could raise sufficient funds to meet the $ 70,000 loan commit

ments of each to this applicant. Three of the witnesses which did not

include Cutlip, testified in detail as to how they would raise their

commitmentsand in the case of Cutlip , theundisputed evidence is his

net worth is $ 1,862,973 and he has no liabilities except an income tax

liability in the approximate amount of $15,000, besides his liability
on the Chase Manhattan Bank loans which have been heretofore dis

cussed in detail . For instance, the Cutlip balance sheet as of December
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31 , 1967, shows a savings account of over $ 85,000. The evidence is

abundantly clear that University City has sustained the burden of
proof in meeting the financial issue directed to it .

Management and Integration of Ownership

13. William E. Minshall is president, a director, and 100 -percent

stockholder of Minshall Broadcasting Co., Inc., which is seeking a

construction permit for a new UHF station on channel 20 at Gaines

ville, Fla. If this application is granted, Minshall will move to Gaines

ville and serve on afull-time basis as president andgeneral manager

of the station and be completely responsible for the day -to -day opera

tion of the station. He has had experience with both radio and tele
vision stations and, as indicated by the record , is at the present time

general manager, chief executive director, and majority stockholder

of the corporation which is the licensee of station WTVX in Fort

Pierce, Fla. This station went on the air in 1966 and as part of his

background, Minshall lived and operated a radio station (WGGG)

in Gainesville from 1962 until late 1964 except for a short period of

time in 1963when he wassalesmanager ofa radio station in Cincinnati.

14. The four principal stockholders, Messrs. Cutlip, Shepler, Thor

niley , and Harkins of University Citydo not reside in Gainesville.

Thefirst three-named gentlemen live in West Virginia ,while Harkins

lives in Sarasota, Fla . Neither Cutlip, Shepler , nor Thorniley will

participate in the day -to -day managementof the University City

station and Harkins' participation will be only to a limited degree.

Cutlip, Shepler, Thorniley, and Harkins who own 96 percent of the

stockof this corporation along with Milliken, whoowns the remain

ing 4 percent, have had no experience in the operation, ownership, or
management of either a radio or television station .

15. Milliken ,who now resides in Gainesville and isthe manager of

the University City CATV systems in Gainesville, Fla. , and Way.

cross , Ga., testified that if theUniversity City application is granted

he will employ as general manager an experienced television broad

caster who will bedirectly under Milliken's supervision . Milliken is

president of University City. Thegeneral manager will serve under

Milliken's direction but the record does not show how much time Milli

ken will devote to the University City television facility nor to the

Gainesville, Fla., or Waycross, Ga., cable systems. Likewise, the record

is silent as to the names or qualifications of any individuals that

University City proposes as general manager of its proposed UHF

station .

The Suburban Issue

16. The suburban issue was directed to University City in an order

released February 28 , 1968. The record is sketchy, incomplete, and

conflicting as to the efforts, if any, generally made by University City

to ascertain the community needs and interests of the area to be

served and the means by which the applicant proposed to meet those

needs. Milliken testified that Odes Robinson, an engineering consult

ant from Fort Lauderdale, actually prepared the original application.
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It appears from the evidence that Harkins discussed with Robinson

primarily the legal and financial qualifications of University City

stockholders. The other three stockholders, along with Harkins, who

own 96 percent ofthe stock , did not participate in the preparation of

the University City, application and neither Cutlip, Shepler, nor

Thornileywillparticipate in theday -to-day operation if the University

City application is granted . Neither Cutlip, Shepler, Thorniley, Har

kins, nor Milliken have had any experience in the operation , owner.

ship, or management of aradio or television station. As tothe original

application Milliken, on direct examination ,testified that he contacted

only one individual outside ofthe stockholders; namely, Ed Turling

ton besides Odes Robinson of Fort Lauderdale relative to the pro

posed program schedule . The original application named only three

individuals in Gainesville who indicated and expressed a desire to

cooperate in bringing a local television station to Gainesville. The

original application did reflect that certain undisclosed persons con

nected withthe University of Florida and the city educational offices

were contacted but the record does not identify any ofthese individu

als. Likewise, the record is silent as to what the reactionsto the Univer

sity City proposal were of these unidentified persons. Sometime after

filing its application, upon Commission request, University City

solicited programs from nine individuals including representatives

of the Chamber of Commerce, League of Women Voters, Women's

Club of Florida, Student Government, and a city commissioner who

also was director of the Vocational Department of the Sante Fe

Junior College. These persons contacted included at least two individa

als named in the original application and another person ; namely,
Ed Turlington, who is the individual that Milliken referred to as

having talked to previously. However, it is pointedly obvious that this

applicant did not set forth by amendment or otherwise any useful

suggestions concerning programing needs that were received from

the individuals that it contacted . Milliken's testimony as observed

in the " Findings of Fact” is so hazy and inconclusive that it leads to

the inescapable conclusion that this applicant has not sustained the

burden of proof as to the suburban issue. Without being repetitious,

it is sufficient to say that Milliken kept very few notes, if any, of con

tactsthat he had made relative to the community needs and interests

of the persons that he allegedly interviewed . What University City

generally relies upon is that since itwas operating a CATV system
in Gainesville, Milliken became familiar with the needs of the com

munity through his position with the CATV. Yet the record is void

of any evidence suggesting programs which were proposed as a result

of Milliken's familiarity with the cable system contacts. The applicant

simply failed onthis issue.

17. After the filing of the application Milliken prepared a survey

form for customers containing program suggestions which were left

on the counters of the office of the cable system and a second thing

that was done after the filing of the application was that this appli

cant employed local college students to fill out forms by interviewing

individuals on the streets but the evidence does not reflect that Univer:

sity City or its stockholders checked the responses of these surpris
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and molded any program schedule or changed any program schedule

as a result of the survey conducted by college students or the com

pleted forms left on the counters of the cable system .

18. The real fallacy, however, of its programing was University

City exhibit C, which was received at the evidentiary hearing on

March 21 , 1968. This is the program schedule that University City

proposes to follow if the application is granted. Thisexhibit, without

anybackup whatsoever, was prepared on the night ofMarch20, 1968,

theday before the exhibit was offered in evidence. The evening portion

of University City exhibit C was that it contained the forthcoming

ABC network season schedule, aswell as listing network programing

in the morning schedule of exhibit C. There is nothing in the record

to indicate that University City or its principals had any commit

ment, contract, or negotiations with anynetwork respecting network

programing. Exhibit C is at sharp variance with the original program

schedule in the application. The program schedule in the original

application was amended and thatdoes not conform in the slightest

degree with exhibit C. The fallacy of the program planning by Univer

sity City can easily be determined by Milliken's testimony which is :

Q. One other item . At no time prior to the filing of this application was there

a schedule prepared of the type reflected in exhibit C , with program titles and

descriptions for each proposed hour of operation ?

A. No, sir.

Actually at the hearing on March 21, 1968, Milliken further testified :

We didn't have the morning network shows, so we didn't know what to put

down. We got this other from ABC yesterday or day before yesterday, as the

case may be. ( Emphasis supplied. )

19. And then further compounding the weakness in the programing

proposal , when Milliken was asked whether he had presented exhibit

C to anyone for consideration, his answer was “ No, no. ” Finally, when

asked if he had any notes that would reflect the preparation of exhibit

C , his answer was " I'm sorry, I don't.” The inescapable conclusion is

that University City has not met theburden of proof as it relates to

the suburban issue because it has failed to demonstrate that its pro

graming proposal ( exhibit C ) would satisfy the needs and interests of

the community. Its showing with respect to its contacts with citizens

of the community is so sketchy, remote, and vague that very little, if
any , reliance can be placed thereon .

26. There is one matter that is not clear from the record and that is

the option heretofore referred to in which it is alleged that Milliken

has an option to purchase 240 shares in the University City corporation .

In the first place, Milliken's financial qualifications are not at issue in

this proceeding, and second, from whom he is to buy the 240 shares,
and lastly how hearranges to finance them is not shown in the record.

His option to acquirethese additional shares, which option was exer

cised on January 15, 1964, expires on January 15, 1972 .

21. It is to be observed that the Commission in its orderof designa

tion (FCC 67–853) released August 1 , 1967, provided that in the event

of a grant of the application ofMinshall Broadcasting this applicant's

request pursuant to section 73.613 ( b ) of the Commission's rules to

15 F.C.C. 2d
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locate its main studios outside the corporate limits of Gainesville, Fla .,

shall be granted .

22. Inview of the foregoing "Findings of Fact ”and “ Conclusions

ofLaw " and upon considerationof the entire recordin thisproceeding,

it is concluded that a grant of the application of MinshallBroadcast

ing Co., Inc. , Gainesville, Fla., would serve the public interest,

convenience, andnecessity.

Accordingly,It isordered, That unless an appealto theCommission

from this initial decision istaken by any of theparties or the Commis

sion reviews the initial decision onits own motion in accordance with

the provisions of section 1.276 of the rules, the application of Minshall

Broadcasting Co., Inc., for a construction permit for a new UHF

station on channel 20 in Gainesville, Fla ., Is granted and the applica

tion of University City Television Cable Co., Inc. , for the same

facilities at Gainesville, Fla. , 18 denied .

15 F.C.O. 2d
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FCC 69R - 24

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Application of

NORRISTOWN BROADCASTING Co. , Inc. Docket No. 14952

(WNAR ), NORRISTOWN, PA. File No. BP - 12902

For Construction Permit

MEMORANDUM OPINION AND ORDER

(Adopted January 14, 1969 )

BY THE REVIEW BOARD :

1. Norristown Broadcasting Co., Inc. (Norristown ), requests leave

to amend its application and substitute WNAR, Inc., as the applicant
in place of Norristown.

2. This proceeding involves the application of Norristown for

authorityto make proposed changes inthe facilities of station WNAR

at Norristown, Pa. The application was designated for hearing by

memorandum opinion andorder, FCC 67–186, 6 FCC 2d 718, under

areas and populations, and section 307 (b ) suburban community issues.

On May 13, 1968, after hearing and close of the record, an initial de

cision (FCĆ 68D -35 )was released proposing to grant the application .”

On November 19, 1968 , the Commissionapprovedthe assignment of the

license of station WNAR from Norristown to WNAR,Inc., and the

assignment was consummated on December 2, 1968. The sole purpose

of the proposed amendment is to substitute the new owner ofstation

WNAR as the applicant in this proceeding.

3. The petition for leave to amend and substitute parties was not

accompanied by a showingas to WNAR, Inc.'s financial qualifications

and its proposed programing, although petitioner states that it is in
the process of preparing anamendment to reflect these matters. The

Review Board therefore cannot evaluate the merits of the petition for

leave to amend, and we will afford the applicant 15 days additional

time from the release date of this memorandum opinion and order

in which tosupply informationas to WNAR, Inc.'s financial quali

ficationsand proposed programing. Opposition and reply pleadings

may be filed within the period specified by rule 1.294 ( b ) . Cf. North

land Broadcasting Corp. (KWÈB) , FCC 64R -488, 3 R.R. 2d 793 .

1 The petition for leave to amend and substitute parties was filed on Dec. 26, 1968. No
responsive pleadings have been filed .

By order, FCC 68R -520, released Dec. 17, 1968, the Review Board ordered that excep
tions to the initial decision shall be filed on or beforeJan. 16, 1968.

15 F.C.C. 2d
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4. Accordingly, It is ordered, That action on thepetition for leave

to amend, filed December 26, 1968 , by Norristown Broadcasting Co.,

Inc., Is held in abeyance for 15days from the release date of this docu

ment pending the receipt of additional pleadings.

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary.

15 F.C.O. 2d
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FCC 69R-15

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

NORTH AMERICAN BROADCASTING Co., Inc., Docket No. 18310

BOYNTON BEACH , FLA . File No. BP - 17843

RADIO BOYNTON BEACH , INC., BOYNTON Docket No. 18311

BEACH , FLA. File No. BP - 17999

BOYNTON BEACH COMMUNITY SERVICES, INC., Docket No. 18312

BOYNTON BEACH , FLA . File No. BP - 18000

J. STEWART BRINSFIELD, Sr., J. STEWART Docket No. 18313

BRINSFIELD, Jr. , J. LUTHER CARROLL, AND File No. BP - 17991

Max R. CARROLL, DOING BUSINESS AS RADIO

VOICE OF NAPLES, NAPLES, FLA .

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Adopted January 10, 1969)

BY THE REVIEW BOARD : BOARD MEMBER NELSON ABSENT.

1. This proceeding involves the mutually exclusive applications of

North American Broadcasting Co., Inc. (North American ), Radio

Boynton Beach, Inc. (RadioBoynton ), and Boynton Beach Com

munity Services, Inc. ( Community ), each requesting an authorization

to construct a standard broadcast station at Boynton Beach, Fla.; and

the mutually exclusive application of J. Stewart Brinsfield, Sr. ,

J. Stewart Brinsfield , Jr. , J. Luther Carroll, and Max R. Carroll, doing

business as Radio Voice of Naples ( Naples) , seeking a construction

permit for a new standard broadcast station at Naples, Fla. By mem

orandum opinion and order, FCC 68–904, released September 11, 1968,

these applications were designated for consolidated hearing on various

issues, including section 307 (b ) and contingent comparative issues.

Presently before the Review Board is a petition to enlarge issues, filed

October 2, 1968, by Naples which seeks the addition of a character

qualifications issue against Community ; financial qualification issues

against North American; a legal qualifications issue against Radio

Boynton ; and suburban community issues against each ofthe Boynton

Beach applicants.

The Suburban Community Issues

2. In support of theaddition ofsuburban community issues against

each of the Boynton Beach applicants, Naples alleges that each of

1 Also under Board consideration are : (a ) Opposition, filed Oct. 15, 1968, by North

American ; (6 ) opposition, filed Oct. 16 , 1968, by Radio Boynton ; ( c ) opposition, filed

Oct. 18, 1968 , by Community; ( d ) comments, Aled Oct. 16 , 1968, by the Broadcast Bureau;

and ( e ) supplement to opposition, filed Oct. 23, 1968, by Radio Boynton . A search of Com.

mission files fails to disclose a reply pleading filed by Naples.

15 F.O.C. 2d
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these applicants propose sites within the geographic boundaries of

Palm Beach County, Fla.; that, according to an engineering affidavit

submitted with thepetition, their 5 -mv/ m contourspenetrate the cor

porate limits of West Palm Beach , Fla.; and that populations of

Boynton Beach and West Palm Beach are 10,467 and 56,208, respec

tively. Petitioner contends that this showing warrants the addition of

the requested issues under the suburban community policy statement. ?

In opposition, the Boynton Beach applicants argue that the facilities

requested are essentially the same asthose previously occupied by sta

tion WZZZ, Boynton Beach ; 3 that their applications were accepted by

the Commission for expedited consideration in an effort to restore the

deleted service at Boynton Beach ; and that the Commission , having

reviewed the respective engineering proposals, recognized that the

new station could not conform to current Commissionrules and there

fore waived the provisions of rules 1.571 ( c ) and 73.37 ( a ),+ and did

not specify suburban community issues against any of the applicants

in the instant designation order .

3. The Broadcast Bureau, in opposing the addition of the requested

suburban community issues, submits that petitioner has used theoreti

cal, figure M - 3 calculations in its engineering exhibit. The Bureau

contends that a review of the license file of deleted station WZZZ re

veals (a) that the field intensity measurement taken on that station in

a direction of 10° true places its 5 mv / m at a distance of 3.7 miles north

of the transmitter site ; and ( b ) that West Palm Beach , Fla. , is located

7.9 miles north of the transmitter site of station WZZZ. Accordingly,

the Bureau avers that the 5 -mv / m contour of station WZZZ fell 4.2

miles short of West Palm Beach ; and inasmuch as the three Boynton

Beach applications specify antenna and site proposals substantially

similar tothose of former station WZZZ, the Bureau argues that the

5-my/m contours of the three proposals will also fail to penetrate the

boundaries of West Palm Beach. The Bureau's allegations and sup

portingmeasurement data, which are uncontested, have been reviewed

by the Board and found to be substantially accurate. Since the Bu

reau's determinations are based on actual measured performance

which takes precedence over theoretical determinations, we find that

the 5 -mv/m contours of the Boynton Beach applicants will not pene

trate West Palm Beach, and petitioner's allegations must be deemed

inadequate to support the addition of these issues.

The Character Qualifications Issue

4. Naples requests issues to determine : ( a ) Whether Community and

its president, Joseph De Marco, have made misrepresentations to the

2 Policy statementon sec. 307 ( b ) Considerations for standard Broadcast Facilities

Involring Suburban Communities, 2 FCC 20 190 , 6 R.R. 2d 1901 ( 1965 ), reconsideration

denied 2FCC20 866, 6 R.R. 2d 1908. Therein , the Commission called for an examination to

determine " whether the applicant's proposed 5 -mv/ m daytime contour would penetrate the

geographic boundaries of any community with a population of over 50.000 persons and

having at least twice the population of the applicant's specified community ." "If such cir

cumstances exist, a presumption arises that the applicant realistically proposes to serve the

larger community.

3 Station WZZZ had been silent since September 1965. On May 4 , 1967, the Commission

returned its renewal application ; reconsideration of this action was subsequently denied .

Opponents cite public notice, FCC 67-1176, released Oct. 27. 1967, wherein thecom

mission waived rules 73.37 and 1.571( c ) to permit acceptance and expeditious considera .

tion of applications to reestablishto deleted station WZZZservice .

15 F.C.C. 2d
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Commission regarding a May1965 judgment obtained againstJoseph

De Marco by one JosephineSperry; (5 ) whether Joseph De Marco's

failure to file a personal balance sheetwas done with intent to conceal

certain assets or liabilities which might reflect uponthe character or

financial qualifications of Community ; and (c) in light of the evi

dence adduced under (a) and ( 6 ) , whether this applicanthas the requi

site qualifications to be a Commission licensee. Petitioner avers that,

contrary to Community's representation in its application that the

judgment obtained by Sperry in May 1965 was " satisfiedand settled

in full onNovember24, 1967, " an affidavit from a clerk ofthe circuit
court in Palm Beach County indicates that, as of September 25, 1968,

the judgment remained unsatisfied ." Petitioner also notes thatJoseph

De Marco failed to file a personal balance sheet and instead submitted

a balance sheet of the De Marco Tractor & Implement Co. Naples

argues that by this act of omission, “ it is apparent that the applicant is

attempting to conceal his personal financial standing — and perhaps
to conceal other outstanding judgments against him ."

5. Attached to Community's opposition is an executed " satisfaction

of judgment” in which Josephine T.Sperry acknowledges full pay

ment and satisfaction of theJoseph De Marco judgment. The satis

faction is dated July 19, 1965. Community explains that, due to an

error not of De Marco's making, the satisfaction was recorded in the

official record book but not in the judgmentbook . It nonetheless appears

that the judgment was satisfied less than 2 months after final judg

ment in thatproceeding, and almost 21/2 years prior to the filing of the

instant application. Under these circumstances, no further inquiry will

be required. Furthermore, Community submits that Joseph De Marco

is thesole proprietor of the De Marco Tractor & Implement Co., and

although the balance sheet submitted by Joseph De Marco is headed

“ Dealer's Financial Statement," it is a personal financial statement

of the subject principal . The Board is satisfied by these representations.

On the basis of these representations, the Board further believes that

the allegation that perhaps other outstanding judgments have been

concealed by the filing of the financial statement in this form is en

tirely speculative and conjectural. The request for issues against Com
munity will be denied .

The Financial Issue

6. Petitioner avers that North American proposes to finance its

construction and operation with a $ 60,000 bank loan and three $5,000

stock subscriptions. Naplesargues thatthe commitment letter fromthe

Commerce Union Bank of Nashville, Tenn ., does not contain the terms

of repayment of the $ 60,000loan,and fails to state the security re

quired. Petitioner questions the ability of the applicant to satisfy any

collateral demands of the bank and requests issues to determine

whether such collateral will be required, and the terms of repayment

5 Petitioner also argues that if, in fact, the judgmentwas satisfied on Nov. 24, 1967, such

satisfaction came only6 days before the filing of the instant application ; and a question
as to De Marco's character is thereby raised by his " deliberately flaunting the order of the

Courtby refusing topay until faced withthe necessity of filing his application requiring

a disclosure of the judgment." An issue broad enough to permit an investigation as to all

judgments cited in the Community application is requested.

15 F.C.C. 2d
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of the loan. In addition, Naples submits that the balance sheet of

Richard D. Huneycutt (one of the three stock subscribers) shows

liquid assets of only $510.10 and a note payable toGMAC of$ 1,246.50.

An issue to determine the amount of liquid assets available to this ap

plicant is requested. In opposition, North American argues that Noel

Ball, a stock subscriber , and not the Commerce Union Bank, has

agreed to lend the corporation $ 60,000, asneeded . Accordingto North

American, the bank has agreed to lend Ball $ 60,000. It isthe appli

cant's contention that Ball is financially qualified to lend $ 60,000 to

the corporation "whether he borrows the money from the Commerce

Union Bank or not.” Furthermore,North American avers that Rich

ard Huneycutt's ability to fulfill his $ 5,000 stock commitment is im

material to a determination of whether North American is financially

qualified. Thus, the applicant argues that the corporation would be
financially qualified even without the Huneycutt contribution and

therefore a financial qualifications issue should not be added . The

Broadcast Bureau supports the addition of an issue regarding the

bank loan . According to the Bureau, a resolution of this issue will

determine the applicant's financial qualifications, and an issue as to
Huneycutt's ability to meet his stock commitment is therefore

unnecessary.

7. North American's revised financial plane reflects that it will

require a minimum of $41,472 to construct and operate its station for

1 year, and that such sumswill be met by $ 15,000 in stock subscriptions

and a $ 60,000 loan from Noel Ball . Although North American contends

that Ball's loan commitment can be effectuated without reliance on

the bank loan,a review of Ball's personal balance sheet does not reveal

readily identifiable liquid assets in an amount sufficient to meet his

stock and loan commitments to the applicant. While Ball reports ap

proximately $8,000 in cash on hand, the liquidity of his remaining assets

has not been demonstrated and the various property valuations have

not been substantiated . Thus, it appears that Ball will be required to

rely on the bank loan in order to meet hiscorporate obligations. How

ever, contrary to the position of the petitioner and the Bureau , the

July 17, 1967, letter from the Commerce Union Bank does represent

a satisfactorycommitment to lend the funds required. The letter clearly

indicates the bank's willingness to extenda $ 60,000 loan to Ball and

specifies that the bank is “ holding for [ Ball's] account collateralfar in

excess of what would be needed to extend this credit.” Finally, it should

be noted that the repayment obligation on the loan will be on Ball

personally, rather than on the corporate applicant. Under these cir

cumstances, reasonable assurance of the availability of the loan has
been established .

8. Having determined that no substantial question has been raised

regarding the availability of the $60,000 bank loan, it is unnecessary

to resolve the problem ofwhether Richard D. Huneycutt has sufficient

& An amendment to the North American application specifying changes in its financial
proposal was filed prior to designation on May 21 , 1968 .

In sec. III of the revised application , North American indicates that $ 3,000 will be

required to acquire land and it is unclear whether this amountisincluded with thetotal
expenses indicated above.

* However,even in circumstances where an applicant itself was the debtor, the absence

of specific terms of repayment did not preclude a finding that the loan would be available

Athens Broadcasting Company, Inc., FCC 67R -489 , 10 FCC 2d 697 .
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liquid assets tomeet his $ 5,000 stock commitment to the applicant . As

noted above, North American will require approximately $41,472 to
construct and operate its station for one year; the applicant has

demonstrated the availability of over $ 70,000 ( bank loan of $60,000

and two $ 5,000 stock commitments ), with which tomeet these expenses.

North American would thereforeappear to be financially qualified,
even without the Huneycutt contribution . An issue with respect to the

matter is unjustified .

The Legal Qualifications Issue

9. Naples requests an issue to determine whether Radio Boynton is

legally qualified to be a Commission licensee in light ofthe laws of the

State of Florida which provide that the president of a corporation

may not be the secretary of that corporation. Petitioner submits that,

in contravention of section 608.40 of the Florida Statutes Annotated ,"

Radio Boynton's president , Ed H. Bunce, is also the secretary of the

applicant. Naples contends that this violation could cause every act of

the corporation to be void. In opposition, Radio Boynton has sub

mitted à letter from Florida counsel which states that no cases have

been found in which corporate acts were deemed void or voidable in

the circumstances described by petitioner; and the law which requires

that the secretary and president not be thesame person is merely to

insure that the secretary can attest to the signature of the president .

Radio Boynton also points out that a petition for leave to amend has

been filed which seeks authority to change its application to reflect the

resignation of Ed H. Bunce as secretary, and the election of Mrs.

Ed H. Bunce to that position .

10. On December 3, 1968, the examiner granted Radio Boynton's

petition for leave to amend and accepted an amendment specifying

the change in the corporate officers noted above. (FCC 68M - 1607,

released Dec. 3, 1968. ) This action would seemingly moot any question

concerning the prospective corporate activity of Radio Boynton. With

regard to the status of any previous corporate action , the Commission

has traditionally declined to interfere in questions of alleged State

law violations where no challenge has been made in the State courts

and the determination is one that is more appropriately a matter of

State resolution. Farragut Television Corporation, FCC 65R – 309,

6 R.R. 2d 219. No such challenge has been made in the instant case ;

petitioner has failed to demonstrate thatthe subject statute has been

previously interpreted ; and, having failed to file reply comments,

Naples has not shown that the new corporate structure would, in any

way, adversely affect Radio Boynton's qualifications to be a respon

sible licensee. The issue will therefore not be added .

11. Accordingly, It is ordered, That the petition to enlarge issues,

filed October 2, 1968, by Radio Voice of Naples, Is denied.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary .

> Petitioner states that sec. 608.40 reads in part :

“ Every corporation shall have a president, who shall be a director, a secretary, and a
treasurer * . Any person may hold two or more offices, except that the president may

not also be the secretary or assistant secretary."

15 F.C.C. 20



984 Federal Communications Commission Reports

FCC 6

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

NORTH AMERICAN BROADCASTING Co. , INC. , Docket No. 18

BOYNTON BEACH , FLA. File No. BP - 1

RADIO BOYNTON BEACH, INC ., BOYNTON Docket No. 18:

BEACH , FLA. File No. BP - 1

BOYNTON BEACH COMMUNITY SERVICES, INC. , Docket No. 183

BOYNTON BEACH , FLA. File No. BP-1 €

J. STEWART BRINSFIELD, Sr., J. STEWART Docket No. 183

BRINSFIELD , Jr. , J. LUTHER CARROLL, AND | File No. BP-17991
Max R. CARROLL, DOING BUSINESS AS

Radio VOICE OF NAPLES, NAPLES, FLA.

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Adopted January 10, 1969 )

BY THE REVIEW BOARD : BOARD MEMBER NELSON ABSENT.

1. This proceeding involves the above -captioned , mutually exclu

sive Boynton Beach applications, each requesting an authorization to

construct a new standard broadcast station utilizing the deleted facili

ties ( 1510 kHz, 1 kw, Day ) of former station WZZZ at Boynton Beach ,

Fla.; and the mutually exclusive application of J. Stewart Brinsfield,

Sr. , J. Stewart Brinsfield , Jr. , J. Luther Carroll and Max R. Carroll,

doing business as Radio Voice of Naples ( Voice) ? seeking a construc

tionpermit for a new standard broadcast station at Naples, Fla. By

memorandum opinion and order, FCC 68-904, released September 11 ,

1968, these applications were designated for consolidated hearing on

various issues, including areas and populations, financial, suburban,

transmitter site and air hazard issues against Voice, and section 3071b )

and contingent standard comparative issues. Presently before the Re

view Board is a motion to enlarge issues, filed October 2, 1968, by Ra

dio Naples, Inc. ( Naples ) , which seeks the addition of rule 1.zo,

1 The Voice application was originally tendered on Dec. 4, 1967 (which was the cute

date for the Boynton Beach applications ), but was returned as not acceptable because

the prohibited overlap whichwould result from a grant of its proposal. The application :

resubmitted on Feb. 1, 1968, with appropriate engineering modification and, in the

designation order of this proceeding, was accepted for filing nunc pro tune the original
tender date .

2 Naples, licensee of station WNOG , and FM station WNFM, Naples, Fla ., was made 1

party to this proceeding by the examiner. Memorandum opinion and order, FCC 6SM - 1494

released Nov. 5 , 1968.

3 Rule 1.526 requires, in part, that

"Every applicant for a construction permit for a new station in the broadcast serviers
shall maintain for public inspection a file for such station containing (1) # ༤༥ པ་

of every application tendered for filing by the applicant for suchstation, ( d) Te

Ale shall be maintained at the mainstudio of thestation , or at any accessible place sock

asa public registryfor documents or anattorney'soffice ) in the community to which t5

station is or is proposed to be licensed , and shall be available for public inspection at aby

time during regular business hours. "

15 F.C.C. 2a
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rule 1.65, lack of candor, ineptness, trafficking, site availability, and

suitability issues and an additional financial inquiry, against Voice.

The Rule 1.526 Issue

2. Petitionercontends that, in contravention of rule 1.526, Voice has

failed to make its application available for localpublic inspection. Af

fidavits submitted with the petition state that the alleged depository,

305 Wedge Drive, Naples, Fla ., is theprivate residence of one OrionL.

Parker, Jr.; that subsequent to the designation of this proceeding for

hearing, three unsuccessful attempts weremade to inspect the applica

tion atsaid residence; and that said residence appears to have been

unoccupied for the summer. In response , Voice argues that rule 1.526

(a ) appliesonly to pending applications and that its application was

not accepted for filing by the Commission prior to designation.In any

event, Voice contends, subsequent to designation, its application has

at all times been on file at 305 Webb Drive ,Naples, Fla .; that the brief

lapse in the time when the file was unavailable " occurred solely be

cause the owner of the residence was on vacation" ;that a new filing lo

cation has since been selected; and that petitioner was not prejudiced

by its failure to see the file as evidenced by its ability to prepare the

instant petition.

3. Asnoted by the Broadcast Bureau in its argument in support of

the requested issue, there is an inconsistency between the address

specified as the filing location (305 Webb Drive), and the residence

visited by petitioner's affiant ( 305 Wedge Drive) . While petitioner's

allegations would therefore ordinarily be rendered inadequate, Voice
concedes in its opposition that its actual file location wasunoccupied

for at least a portion of the critical period after its application had

been accepted for filing.? A substantial question is therefore raised,

and an appropriate issue will be specified to determine whether Voice's

applicationwas, in fact , available for public inspection as required by

rule 1.526 . Neither the allegation that a new filing site has been selected

nor that petitioner has not been prejudiced obviates the need for the

specified inquiry.
Brinsfield Broadcast Interests

4. A clear understanding of theBoard's disposition of therequested

1.65, lack of candor, ineptness, and trafficking issues, will be facilitated

by a brief review of the broadcast activitiesof J. Stewart Brinsfield,

Sr. , and Jr., as described by Naples in its petition .

Catonsville, Md. - Christian Broadcasting Co. (of which the

Brinsfields are principals) received a construction permit for

8

4 Also before the Review Board are : ( a ) Opposition, filed Nov. 21, 1968, by Voice ; (b )

comments, filed Nov. 22, 1968, by the Broadcast Bureau; ( c) reply to opposition ,' filed

Oct. 31, 1968, by Naples ; and ( d ) reply to comments, filed Dec. 2 , 1968, by Naples.

& The Broadcast Bureau supportsthe addition of a rule 1.526 issue and opposes the re

maining requests in their entirety. Concluding par. 19of the Bureau's pleading is not in
accord with the remainder of the pleading and has been disregarded .

. In the public notice submitted withVoice's affidavit of publication ( filed Oct. 10, 1968) ,

305 Webb Dr., Naples, Fla ., is designated as the file location.

: With respect to Voice's argument that rule 1.526 applies only to “ pending " applica
tions,see footnote 11, infra.

The data submitted by petitioner was allegedly obtained from Commission files and its
substantial accuracyhasnot been challenged by Voice .

15 F.C.O. 20



986 Federal Communications Commission Reports

WCBC -FM on January 10 , 1962, and program test authorization was

granted onNovember 15, 1963. On December 19, 1967, a contract for

sale of this station to Key Broadcasting Corp. was signed, and con

sent to the assignment was granted by the Commission on March 1 ,

1968. On February 15, 1965, the application of Catonsville Broad

casting Co. (owned by the Brinsfields) for a standard broadcast sta

tion in Catonsville was designated for hearing. Said applicationwas

ultimately dismissed for failure to prosecute on January 1 , 1967.

Beckley, W. Va.-A construction permit was granted on July 13,

1966,toChristianBroadcasting Corp.(in which the Brinsfields have
a 45- percent interest) for a standard broadcast station and a license

ultimately issued on January 1, 1967.

Herndon,Va . - ChristianBroadcasting Corp.has acquired100 per

cent ownership of Three Towers, Inc., licensee of station WHRN. The

assignment of license was granted by the Commission on August 31 ,

1967 .

Oil City and Corry, Pa.- Assignment of the licenses of stations

WKRZ andWDJR, Oil City , Pa. , and WOTR, Corry, Pa., to J. Stew .

art Brinsfield, Sr. , and J. Stewart Brinsfield, Jr., doing business as

Brinsfield Broadcasting Co., were conditionally granted by the Com

mission on July 26 , 1968. By letter dated September 17, 1968, counsel

for Brinsfield Broadcasting Co. advised the Commission that the

assignors of these stations had refused to consummate the transfers,

and that it was the intention of the Brinsfields to file mutually exclu

sive applications for these facilities while their renewal applications

are pending.

Raytown, Mo.-On June 3, 1968, Brinsfield Broadcasting Co. filed

anapplication for a construction permit for a new FM broadcaststa

tion at Raytown,which application is still pending.

La Plata, Md . - On September 16 , 1968, an application was filed

with the Commission for assignmentof station WSMD - FM to B & M

Broadcasters ( in which the Brinsfields are principals). The agreement

to purchase WSMD-FM is dated June 27, 1968, and is conditioned on

Commission approval of a change in location of the station. An appli

cation for a construction permit to change and move the facility was

accepted for filing on September 26 , 1968.

Peoria, Ill. - On October 29, 1968, an application was tendered by
the Brinsfields for an FM broadcast station in Peoria.

The Rule 1.65 and Visrepresentation Issues

5. Naples submits that despite Voice's obligation to insure that its

application is substantiallyaccurate and complete, the Voice applica
tion continues to reflect a Brinsfield interest in WCBC - FM , Catons

ville, Md ., and in a pending application for a new Catonsville stand

ard broadcast station, although, as indicated above, the license of

WCBC-FM has been transferred and its standard broadcast station

application has been dismissed. In addition, Naples notes that the

Voiceapplication fails to mention the Brinsfieldactivities in Oil City

and Corry, Pa .; Raytown, Mo.; or La Plata, Md, Petitioner argues

that a disclosure of all of the Brinsfield interests is critical to a resolu

15 F.C.C. 2a
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tion of the financial qualifications issue designated against Voice. In

opposition, Voice argues that rule 1.65 only applies topending appli
cations ; that its subject application was not pending until it was

accepted for filing by the Commission's designation order of Septem

ber 11, 1968 ; ' and that supplemental information concerning Brins

field interests was timely filed on October 7, 1968.10

6. Substantial questions have been raised as to Voice's compliance

with rule 1.65 and theaccuracy of the representations contained in

the Voice application. Thus, theresubmitted application, filed byVoice

on February 1, 1968, fails to indicate that on December 20, 1967, an

application was filed withthe Commission requesting approval of an

assignment of its Catonsville FM station. In addition, although con
sentto such assignment was granted by the Commission on March 1,

1968, an amendment reflecting the transfer was not filed until Octo

ber 7, 1968.11 Furthermore, the application states that Catonsville

Broadcasting Co. (in which the Brinsfields are directors, officers, and

stockholders) is an applicant for a new standard broadcast station at

Catonsville, although that application was dismissed for failure to

prosecute 1 month prior to the refiling of the instant application.

Finally, as notedabove, current information concerning Brinsfield

ventures in Oil City and Corry, Pa., Raytown,Mo., and La Plata ,

Md. , was not furnished formore than7 months after the Voice appli

cation had been resubmitted . For these reasons both rule 1.65 and non

disclosure issues will be specified against this applicant .

Fitness To Be Licensee

7. Petitioner seeks an issue to determine the fitness of Voice to be

a licensee or, in the alternative, an issue to determine whether this ap

plicant is so inept and careless that it should not be entrusted with a

license. In support of these requests, petitioner avers that ( a) a rule

1.65 issue has previously been sought against Catonsville Broadcasting

Co. ( in which the Brinsfields are principals) in the Lebanon Valley

Radio proceeding; ( b) petitions for approval of agreement filed by

Catonsville Broadcasting Co. were twice denied by the Board primar

ily because ofa failure to comply with the 5 -day requirement of section
1.525 ( a ) of the Commission's rules ; ( c ) in October 1966, Christian

Broadcasting Co. (in which the Brinsfields are principals) , was

ordered to forfeit $250 for various rule violations ; and ( d ) contrary to

• Voice notes that rule 1.65 states that :

“ For the purposes of this section (rule 1.65 ) , an application is pending before the Com

mission from the time it is accepted for filing by the Commission until a Commission grant

or denial of the application is no longer subject to reconsideration by the Commission or to
review by any court."

16 Current information regarding Brinsfield interests in facilities located in Catonsville,

Md.; Herndon, Va.; Beckley, W.Va.; Oil City and Corry, Pa.; Raytown, Mo.; and La
Plata, Md ., is contained in an amendmentinformally tendered to the examiner on Oct.7,

1968, and formally filed Oct. 21 , 1968. On Nov. 14 , 1968, an additional amendment was filed

indicating that applications have been filed by Brinsfield Broadcasting Co. for new standard
broadcast stations in Corry and Oil City, Pa., and for a new FM broadcast station in
Peoria , Ill . Both amendments have been accepted by the examiner .

11 In the Board's view . Voice may not successfully arguethat rule 1.65 was not appli

cableprior to Sept. 11,1968 (the date of theinstantdesignation order ) ,having previously
contended initspetition for reconsideration, filed Feb. 1, 1968, that its application was

* both complete and meritorious as originally filed " and should therefore be accepted nunc

pro tunc as of the original date. TheCommission's subsequent grant of therequested relief

and nunc pro tunc acceptance of the application conferredupon this applicant various

rights and responsibilities as of the original filing date ; including a continuing responsi

bility to maintain the accuracy of its application pursuant to rule 1.65 .

106-522—69_ - 10
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the representations made by the applicant in the instant application,

the station ownership file for station WCIR, Beckley, W. Va., reveals

that the Brinsfields hold subscribed but not issued stock in that cor

porate licensee. Petitioner argues that this conduct, considered to

gether with that described in support of the other requested issues,

warrants the addition of the fitness issues.

8. Initially, it should be recognized that the petition whichsought

the addition of a rule 1.65 issue against Catonsville Broadcasting Co.

in theLebanon Valley Radio proceeding was dismissed by the Review

Board ( Lebanon Valley Radio, 9 FCC 2d 762, 11 R.R.2d 64 ( 1967 ) ),

and the merits of the allegations in that petition were never con

sidered. As such, that petition can have no bearing on the disposition

of the instant request.12 With respect to the status of the stock held

by the Brinsfields in station WCIR, Beckley, W. Va. , it appears that

the representations of ownership contained in the Voice application

are consistent with the Brinsfields' actual stock interest in that com

pany ; and a corrected ownership report has been filed for station

WCIR reflecting such interest. Petitioner's remaining allegations,

viewed jointly or severally , are not sufficient to warrant the addition

of either disqualifying fitness or ineptness issues against Voice. The

violations cited by petitioner are not, of themselves, so serious as to

warrant the disqualification of this applicant and fail to evidence a

pattern of misconduct which would warrant such a result.13 These
issues will therefore not be added .

Trafficking

9. Contrary to petitioner's contention , the above-described broad

cast activity of the Brinsfields' fails to justify the addition of a

trafficking issue against this applicant. " Trafficking in broadcast

operations occurs when a licensee ( or its principals) acquiresand or

operates a station for the primary purpose of selling or otherwise

disposing of it for profit rather than for the primary purpose of serv

ing the public interest * * *." Ilarriman Broadcasting Compar.

(WXXL) , FCC 67-925 , 9 FCC 2d 731. While, as petitioner notes

" the Brinsfields have engaged in numerous transactions in broadcast

authorizations, such activity alone does not constitute proscribed

conduct. Thus, petitioner has not alleged that the Brinsfieldshare

concealed their intentions to request the relocation of the La Plata

station. Cf. J. W. Furr (WMBC), 10 FCC 2d 354, 11 R.R. 2d 407

( 1967 ) . Nor is there any indication that the Brinsfields have or had

any improper speculative intent with regard to any of its station

licenses or applications. Cf. Edina Corp., 4 FCC 2d 36 , 7 R.R. 21

767 (1966 ).14 À trafficking issue is therefore not justified .

12 Naples does not profess to have personal knowledge of the facts alleged in supporto

the earlier petition , and does not adopt the allegations contained therein in the instant
motion .

13 However,with respect to theforfeiture ordered in Christian Broadcasting Company,
FCC 66-938, 5 FCC 2d 352, adopted Oct. 20 , 1966 , if petitioner is ableto make aprires

facie showing that this violation is indicative of an usually poor Brinsfield broadcast
record , these violations may be considered under the contingent comparative issue pre

viously specified. Such a showing,however, must be presented initially to the examiner

14 Asnoted by Voice station WCBCis the only broadcast station or broadcast interest
which has ever been sold or otherwise disposed ofby the Brinstields, and such sale occurred

only after the station had been operated for more than 4 years.
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Financial Issue

10. Naples requests that the financial issue specified against Voice

be modified and expanded to include an inquiry intothe basis used

by Naples in estimating its allocation for other costs . Petitioner sub

mits that Naples ' original application estimated an amount of $ 2,500

for other costs which included fees, furnishing and fixtures, miscel

laneous, and contingencies; and although Voice's refiled application
contains a new engineering showing for a newly designed directional

radiation pattern,no change in the estimate for other costs has been

offered . Petitioner argues that Voice's estimate thus fails to reflect

the double engineering and additional legal expenses which will be

incurred by this applicant due to the revision ofits engineering pro

posal and the forthcoming comparative hearing. In opposition , Voice

argues that professional fees are not a normal part of the cost of

constructionof a radio station. The applicant alleges that its prin

cipals are all employed and can be expected to continue to pay these

fees out of their income, without reliance on capital assets.

11. Contrary to Voice's contention, sumsexpended for professional,

legal, and engineering fees have traditionally been included within an

applicant's construction cost estimates. Thus, section III, paragraph

1 ( a ), indicates that " costs of items such as professional fees **

should be included under 'Other Items' below.” While Voice's appli

cation does indicate that its fees are included within other costs, its

instant opposition suggests that such fees are not included within its

estimated costs and are satisfied, on a continuing basis, by the per

sonal assets of its principals. Inasmuch as an issue hasalready been

specified against this applicant to determine whether its principals

will have the necessary net available current liquid assets to meet their

respective commitments, and in light of the ambiguity in the appli

cant's provision for fees discussed above, an additional financial issue

will be specified.

Site Availability and Sufficiency Issues

12. Arguing in favor of the addition of these issues, Naples submits

the affidavit of its president, who states that the owner of the site

told him that Voice has no binding contract or agreementto purchase

the land specified as its proposed site . In addition, petitioner avers

that the available property, which was originally 660 feet wide, has a

present width of only 340 feet available for use, due to a sale of a

portion of the property and the existence of a high power line on the

site . In opposition , Voice indicates that it has filed a petition for leave

to amend to change slightly the configuration of its ground system so

that the directional antennasystem can be accommodated on the por

tion of the site which is available. Subsequent to the filing and accept

ance of said amendment (memorandum opinion and order , FCC

68M - 1491 , released November 5, 1968), Naples filed a reply in which

it argues that Voicehas not shown that the property will be available

at the conclusion of this proceeding 15 or that the proximity of the

powerline will permit the proposed operation.18

15 In an affidavit attached to the reply, Naples' president states that on or about Oct. 10.

1968, a principal of Voice secured a 90-day option on the land specified in its revised

application.

16 The latter allegation lacks the specific allegations of fact required by sec. 1.229 ( c ) of
the rules.

15 F.C.C. 2d
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13. Petitioner's allegations are insufficient . The revised engineering

data submitted by Voice contemplates an available site with a width

of approximately 338 feet. Even according to petitioner's computa

tions,such an area is still available for purchase. Thus, Naples indi

cates that of the original 660 feet available, approximately 212 feet

have been sold and 110 feet are occupied by a high tension line.

According to petitioner's calculations then, “ a width of 339 feet

remains available for use ;" and it therefore appears that applicant's

site, as amended, is available and is dimensionally suitable to accom

modate the directional antenna system . In addition, the Commission

has repeatedly held that absolute assurance of site availability is not

requiredbut only that there be a showing of reasonable assurance of

site availability made in good faith,Lorenzo W.Milam d Jeremy D.

Lansman , 4 FOC 2d 610, 7 R.R. 2d 765 ( 1966 ) . Petitioner's affidavits

of October 23 and October 2, 1968, indicate respectively that the prin

cipals of Voice have secured a 90-day option on the specified property

and that the land is now available for sale to any prospective pur

chaser." Aside from the fact that petitioner relies entirely on hearsay

and no affidavit from persons with personal knowledge has been sub

mitted , no allegation has been made that the property will not be

available to this applicant as represented. The requested issues will

therefore be denied .

14. Accordingly , It is ordered , That the motion to enlarge issues,

filed October 2,1968, by Radio Naples, Inc. , 18 granted to the extent
indicated below and Ts denied in all other respects ; and

15. It is further ordered. That the issues in this proceeding Are

enlarged by the addition of the following issues :

( 1 ) To determine whether Radio Voice of Naples has maintained a copy of its

application available for public inspection as required by section 1.526 ( a ) ( 1 ) of

the rules.

( 2 ) To determine whether Radio Voice of Naples submitted complete and

accurate information in response to the Commission's application form , form 301,

and has continued to keep the Commission advised of " substantial and significant

changes" as required by section 1.65 of the Commission's rules.

( 3 ) To determine, in light of the evidence adduced under the foregoing issues,

whether Radio Voice of Naples possesses the comparative and / or requisite quali

fications to be a Commission licensee .

16. It is further ordered, That designated issue 3 , 18 modified to

read as follows :

3. To determine, with respect to the application of Radio Voice of Naples-

( a ) Whether the individual partners will have the necessary net avail

able current liquid assets to meet their respective loan and contribution

commitments.

( 6 ) Whether the Gates equipment agreement line of credit is available to

the applicant.

( c ) The basis for its estimated other costs described in section III , para

graph 1 , FCC form 301.

( d ) The manner in which the applicant will obtain additional funds to

construct and operate the proposed station for 1 year.

( e ) Whether, in light of the evidence adduced pursuant to ( a ) , ( b ) , ( c ) ,

and ( d ) above, the applicant is financially qualified .

17. It is further ordered ,That the burden of proceeding with the

introduction of evidence Shall be on Radio Naples, Inc., and burden of

proof under the issues added herein Shall be on Radio Voice of Naples.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary .

15 F.C.C. 2d
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FCC 69R-11

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

ORANGE COUNTY BROADCASTING, INC. , MONTE

E. LIVINGSTONE, EDWARD D. TISCH, FRANK
Docket No. 18295

L. BRET, THOMAS WALKER, AND RICHARD S.
Files Nos. BPCT

STEVENS, DOING BUSINESS AS ORANGE
4018 , 18296, 18297,

COUNTY BROADCASTING Co.,

CALIF. , ET AL.
18298, 18299, 18300.

For Construction Permit for New Televi

sion Broadcast Station

ANAHEIM ,,

MEMORANDUM OPINION AND ORDER

( Adopted January 8, 1969 )

BY THE REVIEW BOARD :

1. This proceeding involves six applications, each seeking a con

struction permit fora new televisionbroadcast station at Anaheim ,

Calif. By order, FCC 68-856 , 14 FCC 2d 389, released August 30,

1968, the Commission designated the applications for hearing. Now

before the Review Board is a petition to enlarge issues, filed Septem

ber 30 , 1968, by Golden Orange Broadcasting Co., Inc. (Golden

Orange), requesting the addition of the following issues :( 1 ) To deter

mine whether Harry Goldbergeris financially qualified tomeet his

commitment to Orange County Communications (Orange County ) ;

( 2 ) to determine whether Orange County is financially qualified ;(3)

to determine whether Orange County has complied with section 1.65

of the Commission's rules ; ( 4 ) to determine whether Harry Gold

berger has displayed a lack of candor with respect to his financial

status, and ( 5 ) to determine whether Orange County possesses the

requisite character qualifications to be a Commission licensee .

2. In its application, Orange County estimates total construction

and firstyear operating costs of $ 1,631,400.The applicant proposes to

finance these expenses witha credit from the General Electric Co. of

$417,385 and a loan of$1,300,000 from Harry Goldberger, a 79.5 per

cent stockholder. Petitioner points outthat Orange County submitted

a list of real property in which Goldberger allegedly has an equity

interest of $2,875,000 , and that, to show the liquidity of the property,
Orange County submitted a letter from a real estate broker stating

that he has a client willing to buy the properties for $ 1,500,000. Golden

Orange alleges that the schedule of real property holdings fails to

1 Other related pleadings before the Board are : ( a ) Verified statement, filed on Oct. 16,
1968, by Golden Orange ; (b ) Broadcast Bureau's comments, filed Oct. 17, 1968 ; (c ) reply

(properly an opposition ), kled Nov. 7, 1968, by Orange County ; and ( d ) reply , fled

Dec. 16, 1968 , by Golden Orange.

15 F.C.C. 2d
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reflect the existence of numerous encumbrances against the property.

Petitioner relates the amounts of various mortgages against the prop

erty , and states that the existence of these encumbranceswas discovered

through its investigations of the records in the office of the assessor of

Orange County. Taking these encumbrances into account, Golden

Orange estimates Mr. Goldberger'sequity interest to be substantially

less than thevalue represented in Orange County's application. Peti

tioner also alleges that the letter from the real estatebroker does not

give assurance of the liquidity of the property since there is no indi

cation that the client is awareof the existence or extent of the encum

brances against the properties. Additionally, Golden Orange requests

the addition of issues concerning lack of candor by Harry Goldber

ger, Orange County's compliance with section 1.65 of the Commission's

rules and character qualifications. The basis for these requests is

Orange County's failure to reflect the existing encumbrances in Gold

berger's balance sheet, which was submitted to the Commission .

3. In opposition, Orange County contends that the petitioner has

underestimated the value of Goldberger's property. In support,

Orange County submits an affidavit from a real estate appraiser, in

which the affiant states that the practice of the county tax assessor

in Orange and Riverside Counties ( upon which its estimate in its

application is based ) is to assess real property for taxpurposes at 25

percent of its market value. Based upon this calculation, Orange

County estimates that Mr. Goldberger's properties are actually worth

$ 5,201,278, after taking the trust deeds and interest into account, and

asserts that Goldberger has therefore demonstrated in excess of the

amount necessary to finance the proposed facility. Moreover, Orange

County argues that in view of the value of the properties involved,

the knowledge of the broker's client is immaterial since “ * * * it is

a bargain either way at $1.5 million.” Finally, Orange County notes

that Golden Orange has failed to support its allegations with sub

stantiating affidavits in compliance with section 1.229 (c ) of the Com

mission's rules, The Broadcast Bureau , in its comments, also notes

that although the allegations raise substantial questions, the petition

is improperly substantiated. In its reply, Golden Orange submits

verified copiesof deeds of trust and verified copies of documents iden

tified at “ 1967-68 Extended Assessment Roll of Property in the

County of Orange California ," which reflect both the full cash value

and the total net tangible taxable value of the Goldberger properties.

Total net tangible value, petitioner avers, is the sum resulting from

the assessment of the property at 25 percent of its full cash value.

Golden Orange indicates that the figures it utilized in its petition

represented the full cash value, and concludes, therefore, that the

affidavit filed by Orange County, although accurate concerning tax

procedures, does not cast doubt on the values set forth in the Golden

Orange petition .

4.Although Golden Orange's allegations were not adequately sub
stantiated in the petition , Orange County does not deny the existence

of the outstanding encumbrances andGolden Orange submitted ample

substantiation with its reply pleading. Under these circumstances
and in view of the serious questions raised in the petition, the Board

15 F.C.C. 2d
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will consider the merits of the allegations. The pleadings present

conflicting allegations as to the meaning and use of termsof valua
tion in the tax records. The Review Board is unable to determine the

actual value of the properties on the basis of the pleadings. Moreover,
Orange County did not clarify the position of the real estate broker

or his client and since there is no way of ascertaining from the plead

ings herein whether or not the prospective buyer is aware of the en

cumbrances, an evidentiary inquiryis warranted. It is not disputed
that Orange County failed to report the encumbrances which all bear

Goldberger's signature, to the Commission. Since we cannot deter

mine the actual value and liquidity of this property , we are also un

able to determine the significanceof this omission. No adequate ex

planation is given as towhy the encumbrances were not reported to

the Commission in the application or in subsequent filings. In light
of these circumstances an issue concerning submission of complete and

accurate information to the Commission, and compliance with sec
tion 1.65 of the Commission's rules will be added .

5. Accordingly, It is ordered , That the petition to enlarge issues,

filed September 20, 1968, by Golden Orange Broadcasting Co., Inc.,

Is granted , and that issues in this proceeding Are enlarged by the

addition of the following issues :

( 1 ) To determine whether Harry Goldberger has sufficient cash and/or

liquid assets to meet his commitment to Orange County Communications, and

in light thereof, whether Orange County Communications isfinancially qualified.

( 2 ) To determine whether Orange County Communications submitted com

plete and accurate information in response to the Commission's application

form , FCO 301, and has continued to keep the Commission advised of substantial

and significant changes as required by section 1.65 of the Commission's rules.

( 3 ) To determine in light of the evidence adduced under issue 2 whether

Orange County Communications possesses the requisite and/or comparative

qualifications to be a licensee of the Federal Communications Commission.

6. It is further ordered, That the burden of proceeding with the

introduction of evidence and burden of proof under issue ( 1 ) shall

be upon Orange County Communications; the burden of proceeding

with the introduction of evidence under issue ( 2 ) will be on Golden

Orange Broadcasting Co., Inc.; and the burden of proof under issue

( 2 ) will be on Orange County Communications.

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

? Petitioner points out that at least one ofthe deeds of trust was executed on the same

date as themost recent balance sheetfor Goldberger contained inOrange County's applica
tion.

15 F.C.C. 20
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FCC 69-37

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

DOUGLAS LYSTRA CRADDOCK AND LACY PHIL Docket No. 17886

WICKER, DOING BUSINESS AS OUTER BANKS File No. BP - 16917

Radio Co., WANCHESE, N.C.

J. M. FARLOW AND WILLIAM D. Mills, DoING Docket No. 17887

BUSINESS AS ONSLOW COUNTY BROAD- File No. BP-17272

CASTERS , MIDWAY PARK, N.C.

For Construction Permits

MEMORANDUM OPINION AND ORDER

( Adopted January 15, 1969 )

BY THE COMMISSION : COMMISSIONER ROBERT E. LEE DISSENTING IN

PART AND CONCURRING IN PART AND ISSUING A STATEMENT; Com

MISSIONER WADSWORTH DISSENTING.

1. The present matter involves the applications of two intervenors,

Seaboard Broadcasting Co.' and Onslow Broadcasting Corp., for re

view of the ReviewBoard's memorandum opinion andorder,released

June 11, 1968, 13 FCC 2d 385 , which denied their petitions to add a

suburban community issue against the application for Midway Park.

N.C., of Onslow County Broadcasters (hereinafter Onslow ).

2. The Review Board found that the intervenors had failed to show :

That a city - suburb relationship exists between the larger city, Jack

sonville, and Midway Park ; that there is an economic relationship to

and dependence upon Jacksonville by Midway Park ; or that Onslow's

proposal would be inconsistent with the Policy Statement on Section

307 ( 6 ) Considerations for Standard Broadcast Facilities Involving

Suburban Communities, 2 FCC 2d 190, 6 R.R. 2d 1901 ( 1965 ) , as re

flected in V.W.B., Inc., 8 FCC 2d 744, 10 R.R. 2d 563 ( 1967 ) , and

Babcom , Inc., 12 FCC 2d 306 , 12 R.R. 2d 998 (Rev. Bd. 1968 ) . In a

concurring statement, Board members Kessler and Slone stated that

they would have added a suburban broadcasters programing issueson

the Board's own motion. However, the remaining members of the

Board & concluded that Onslow's showing had obviated any need for

such an issue.

1 Licensee of WLAS, Jacksonville, N.C.

2 Licensee of WJNC, Jack nville, N.C.

3 Applications for review were fledon June 24 , 1968 , by both WLAS and WJXC. AR

opposition was filed on July 1 , 1968 , by Onslow ; comments were filed on July 19, 1968. by

the Broadcast Bureau ; a reply was filed on July 31, 1968, by WLAS ; and a reply wasfiled
onAug. 5 , 1968, by WJNC.

* This holding was based on the Board's findings that Onslow could have applied for

Jacksonville originallywithout causing prohibited overlap and that Jacksonville was only

threetimesthe size of Midway Park rather than 10 to 12 timeslargeras the population
figures submitted by the intervenors assert,

See Suburban Broadcasters, 30 FCC 1021, 20 R.R. 951 ( 1961 ) .

• Board member Nelson not participating.

15 F.C.C. 2d
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3. The intervenors contend, however that the Review Board erred

in its determination that no questionexists as to whether Onslow realis

tically intends to serve Midway Park or Jacksonville, N.C. In support

of this contention, the intervenors argue : ( a ) That Onslow's proposed

1,000 w of power and its antenna height will project its 5-mv/m day

time contour over 79 percent of Jacksonville while 250 wof power

would be sufficient to serve Midway Park ; (b ) that Onslowcould

not have applied for Jacksonville without prejudicing its positionin

this hearing's section 307 ( b) comparison with the application of Outer

Banks Radio Co.? andrendering its own application mutually exclu

sive with that of 1530 Radio, Inc., BP - 17270, for Chapel Hill, N.C .; 8
and ( c) that Jacksonville is now 10 to 12 times larger than Midway

Park, which is only a military housing area for CampLejeune without

civic or service organizations, schools, banks,newspapers, or police and

fire departments."

4. The intervenors also contend that a city -suburb relationship is not

a prerequisite for the designation of a surburban community issue but

is merely one factor to consider in determining whether å sufficient

threshold showing has been made. The intervenors further assert that,

contrary to the Board's findings, they have shown thata Midway Park

station will have a rely in great part upon Jacksonville for its adver

tising revenues.10 The intervenors assert finally that Onslow's pro

graming survey 11 was not sufficient under the standards set forth in

Minshall Broadcasting Co., Inc., 11 FCC 2d 796, 12 R.R. 2d 502 ( 1968 ) ,

and thus that a programing issue should also be designated against

Onslow .

5. Onslow, in opposition, argues that the threshold showing re

quired to raise a suburban community issue was not met by the inter

venors. It urges that a failure to designate a surburban community

issue in this instance is not inconsistent with the interpretation of the

307 ( b ) policy statement as reflected in V.W.B.,Inc. , and Babcom , Inc.,

becausethese two cases are clearly distinguishable on their facts. In

both of those cases, the applicant specified a small community and

proposed power capable of serving a nearby community manytimes

the size of its specifiedcommunity, while here Jacksonville is only

three times the size of Midway Park ,12 Onslow's 5 -mv / m daytime con

tour will cover only 79 percent of Jacksonville, and its transmitter is

located on the east side of Midway Park away from Jacksonville.

6. Onslow also asserts that not only is Midway Park not economi

1 Onslow's application is mutually exclusive with that of Outer Banks Radio Co., which

proposes a first service for Wanchese, N.C., whereasa number of broadcast stations have
already been allocated to Jacksonville .

8 An applicationfor Jacksonville would not be entitled to the benefit of theprovisions of

sec. 73.37 (b ) of the rules , and the scope of this sec. 307 ( b ) hearing would have been

necessarily expanded to include the Chapel Hill application. See the order designating this

proceeding for hearing, FCC 67–1291, released Dec. 19, 1967.

. The intervenors claim that Midway Park's population has been reduced to 1,700

persons based on estimates supplied by thehousing , officerof Camp Lejeune. These

estimates were rejected by the Review Board, citing Babcom , Inc., supra, on grounds that

unofficial population data shouldnot be considered.

10 The intervenors claimthat Midway Park contains only one small business, that there

is very little commercial development in the area around Midway Park other than Jackson

ville Township , and that Onslow's advertising commitments are unverified .

11 The intervenors point out that Onslowclaims to have interviewed 50 local residents,

but that It has identified only eight,ofwhom only onelivesin Midway Park.

12 This assertion is based on the 1960 census report whichshowed Jacksonville's popula

tion as 13,491 persons and Midway Park's population as 4,164 persons.
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cally dependent upon Jacksonville but that both of these communities

are dependent upon Camp Lejeune, which is the most important entity

in the area and thatthere are many businesses that maintain offices

outside of Jacksonville. Finally, Onslow contends that the Board was

correct in not designating a suburban broadcasters programing issue

since its showing on this point was sufficient to meet the Commission's

requirements.

7. In its comments, the Broadcast Bureau notes that Jacksonville

and Jacksonville Township grew 300 percent and 400 percent, respec

tively, from 1950 to 1960, while WhiteOak Township ,which includes

Midway Park, grew only 10 percent during this period. The Bureau
agrees with the intervenors that a city-suburb relationship is not neces

sary for the specification of a suburban community issue, since other

factors such as the amount of proposed power, the proposed program

ing, use of a directional antenna,and the location of the transmitter

may justify the designation of this issue. Nevertheless, the Bureau

concludes that an issue should not be added merely because a 5 -mv/m

signal is placed over alarger community and that the facts of this case

do not warrant the addition of a suburban community issue.13

8. We agree with the Bureau that a suburban community issue

should not be specified merely because a 5 -mv/ m signal is projected

over a more populous city, but this is not to say that the request for

such anissueshould be denied simply because it does not appear that

the smaller community is an ordinary suburb of the larger city . The

relationship of the communities is merely one of the many factors to

be considered, and a sufficient showing may be made to warrant an

issue even though the smaller community is not a suburb. See , for

example, Babcom , Inc., 12 FCC 2d 306, 12 R.R. 2d 998 (1968 ), where
the Review Board added a suburban community issue in spite of the

facts that the specified community was located 20 miles from the

larger city and that it was claimed to be an entity unto itself. In this

proceeding the facts that Midway Park is removed from Jacksonville

and that it is a housing developmentfor a military base support the

Review Board's conclusion that Midway Park is not a suburb of
Jacksonville.

9. Nevertheless, the intervenors have made substantial allegations

that Midway Park has no independent existence and that it is de

pendent upon Jacksonville for civic, social , and business activities. In

view of the undisputedassertions that there is only one small business

within Midway Park, that there is very little commercial development

in the area around Midway Park, other than in Jacksonville Iown

ship, and that Onslow's advertising commitments are unverified, there

is a serious question as to whether there are sufficient advertising rere.

nues to support Onslow's proposed station without reliance upon

advertising revenues from Jacksonville. It must also be noted that

13 Although theBureaualsourges that reviewshould be deferred on this interlocutory
matter, citing Bay Broadcasting Co., 10 FCC 20 331, 11 R.R. 28 429 (1967) , we are

persuaded that the arguments raisedbythe intervenorsare fundamental and thatther
affect the conduct of the entire proceeding as required by the noteto sec. 1.115 (e ) of the
rules, since the arguments relate to Onslow'sbasic qualifications and since a furtber

hearing would be requiredif the Board's refusal to add a suburban community issue were

reversed after the final decision. Accordingly, review atthistime is consistent with the

desire expressed in Bay Broadcasting topromote orderly and efficient bearing procedures.
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there was substantial motivation for Onslow to specify a community

without a local transmission service when its application was filed in

light of the competing application specifying a first local transmission

serviceforWanchese ,N.C., and the pending application for thesame
frequency in Chapel Hill, N.C.Under these circumstances, it is entirely

unrealistic to assume that Onslow has no interest in serving Jackson

ville merely because the application did not specify that city," and,

thus,this situation is not unlike thesubstandard central city proposals

which the 307 (b) policy statement is designed to uncover.
10. In view of the further facts that Onslow proposes to serve at

least 79 percent of Jacksonville with its 5 -mv/m contour, that there are

substantial questions of fact concerning Midway Park's present popu

lation 15 and its existence as an independent entity, and that Onslow's

programing showing does not give any indicationthat it was designed

to serve the distinctneeds of Midway Park, we are convinced that a

sufficient threshold showing 16 has been made to warrant a full evi

dentiary hearing to determine whether Onslow will provide a realistic

local transmission service for Midway Park or merely an additional

service for Jacksonville. In light of Onslow's minimal showing that

its programing proposal is responsive to the needs and interests of

the area to be served, we are also persuaded that Onslow has not com

plied with the standards set forth in Minshall and that a suburban

broadcasters programing issue should be specified in this proceeding

so that Onslow can demonstrate its efforts to ascertain the community

needs and interests of the Midway Park area and the manner in which

it proposes to meet those needs and interests.

11. Accordingly, It is ordered,

A. That theapplications for review filed June 24, 1963 , by Seaboard

Broadcasting Co. and by Onslow Broadcasting Corp. Are granted to

the extent indicated herein and Are denied in all other respects; and

B. That the issues in this proceeding Are enlarged as follows :

( i ) To determine whether the proposal of Onslow County Broadcasters will

realististically provide a local transmission facility for its specified station

location or for another larger community , in light of all the relevant evidence,

including, but not necessarily limited to , the showing with respect to

( a ) The extent to which the specified station location has been ascer

tained by the applicant to have separate and distinct programing needs ;

( 6 ) The extent to which the needs of the specified station location are

being met by existing standard broadcast stations ;

( c ) The extent to which the applicant's program proposal will meet the

specific, unsatisfied programing needs of the specified station location ;

and

14 While it may be technically true that Onslow could have applied for Jacksonville,

there has been no showing that such anapplication could have been filed without causing
prohibited overlap.

15 The Review Board cited Babcom , Inc., supra , in rejecting the intervenors' estimates

of Midway Park's present population . Babcom involved a claim that the larger community

hadan actual population in excess of 50,000 persons and that the presumption of the

307 ( b ) policy statement should be invoked automatically, but the Review Board refused

to consider such speculative data for that purpose. While we agree with the Board that

census data is the most objective measurement in determining the application of the policy

statement, we are persuaded that the estimates in this proceeding, which were made by

the military housing officer, are sufficient to raise a question of fact as to the present

population of Midway Park and to the disparity between its population and that of
Jacksonville .

16Inthe 307 (b) policy statement, we stated that the presumption of service to a larger

city could be invoked, even though the larger community, ashere, lacks the required

population, if a sufficient threshold showing were made. See also V.W.B., Inc. , & FCC 2d
744 , 10 R.R. 20 563.
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( d ) The extent to which the projected sources of the applicant's adver

tising revenues within the specified station location are adequate to support

its proposal, as compared with its projected sources from all other areas.

( ii) To determine the efforts made by Onslow County Broadcasters to ascer

tain the community needs and interests of the area to be served and the means

by which the applicant proposes to meet those needs and interests.

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary .

STATEMENT OF COMMISSIONER ROBERT E. LEE DISSENTING IN PART

AND CONCURRING IN PART

I dissent to the addition of the suburban programing issue and con

cur in adding the suburban community issue. This proceeding concerns

conflicting applications for new stations at Wanchese (1960 popula

tion , 600) and Midway Park ( 1960 population, 4,164) both in North

Carolina . This is not a case where we are required to consider the

comparative qualifications of twoapplicants for the samecommunity

and accordingly programing evidence would not be admissible FCC

v. Allentown Broadcasting Corp., 319 U.S. 358 ( 1955 ) . Thus, the

Commission set these applications for hearing on the standard section

307 (b ) issue, which issue would not permit evidence on programing.

This was the posture of the case until the two intervenors entered the

proceeding who, as you might suspect , are the licensees of the only

broadcasting facilities at Jacksonville, N.C., WJXC (AM -FM ) and

WLAS. Jacksonville had a 1960 population of 13,491 and is approxi

mately 5 airline miles from Midway Park.

The intervenors have presented factswhich raise a question in my

mind whether the Midway Park application might not actually be the

third AM facility at Jacksonville rather than the first at liidway

Park . Since important and perhaps decisional consequences flow from

the actual location of this station, I concur in the majority decision

insofar as it adds the suburban community issue. The measure of

proof required to meet the suburban community issue must be gor

erned by thePolicy Statement on Suburban Communities : 2 FC 2d

190,6 R.R. 2d 1901asthis policy has been implemented by I'WB, Inc .;

8 FCC 2d 744, 10 R.R. 2d 563 ( 1965 ) ; and Babcom . Inc., 12 FCC 2d

306 , 12 R.R. 2d 998 ( Rev. Bd. 1968 ) .

The suburban programing issue requires a higher degree of proof

than the suburban community issue in that here a specific showing of

needs and interests to be fulfilled is required. This policy has been

interpreted in a number of recent cases and a public notice forexample:

Chapman Radio and Television Co., 7 FCC 2d 213, 9 R.R. 2d 635

( 1967), Azalea Corp., FCC 67-756, 10 R.R. 2d 717 ( 1967 ), Vinshall

Broadcasting, Co., Inc., 11 FCC 2d 796, 12 R.R. 2d 502( 1968 ), Andy
Valley Broadcasting Systems, Inc., 12 FCC 2d 3, 12 R.R. 2d 691, and

the Commission's Public Notice on Ascertainment of Community

Needs by Broadcast Applicants, FCC 68–847, 13 R.R. 2d 1903. Each

1 Originally a third application was involved for Maysville , x.C. This application

(docket No. 17,888 ) was dismissed by memorandum opinion and order of the Review

Board released Sept. 12, 1968 (FCC 68 R - 373) .

Seemy dissentto this public notice at 13 R.R. 2d 1905.
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of the cases listed above deals with conflicting applications for the

same city or within the same urbanized area - Chapman , three appli

cants for Birmingham , Ala., and one for Homewood, Ala.; : Azalea,

four applications for Mobile, Ala .; Minshall, two applications for

Gainesville, Fla.; and Andy Valley, a single applicant for Auburn,

Maine.

In the instant case, the majority is seeking to apply the Minshall

doctrine to one of two competing applicants proposing to serve two

entirely different markets. This produces an incongruous result here

in that the main thrust of the proceeding will be changed from a

307 (b ) issue to a programing issue. Further, I have reviewed the ap

plications at issue here, as contained in the hearing file, and I find

that Midway Park has submitted responsive answers, including the

results of surveys on public need, to section IV - A of the application

form whereasthe Wanchese applicant has submitted only the former

section IV of the application and has included no information on

surveys or any other information which would suggest that this ap

plicant has made any check of public need. Yet we now require the

applicant who has at least prima facie fulfilled the requirement of our

new programing form to meet the added proof required under a pro

graming issue.At this point, it appears wehave lost the original reason

for this hearing, injected a one-sided programing issue into a proceed

ing involving separate communitiesandare, in fact, entertaining a

backdoor type of resolution of the Carroll 5 issue where the proof is

on the applicant and not the protestant.

a Homewood is in the Birmingham urbanized area. See p . 2–19 PC ( 1 ) 2 A Ala . “ U.S.
Census of 1960 Population ."

A programing issue is not appropriate since this would convert this hearing from a

comparison of the two respective towns involved to a comparison of applicants.

17 R.R. 2066 .

15 F.C.C. 2d
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FCC 69-34

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of

Show Low AREA TV SERVICE, Show Low , File No. BPTTV

ARIZ.
3458

For Construction Permit for New Tele

vision Broadcast Translator Station

MEMORANDUM OPINION AND ORDER

(Adopted January 8, 1969 )

BY THE COMMISSION :

1. The Commission has before it for consideration the above

captioned application of Show Low Area TV Service, a nonprofit com

munity organization, requesting a construction permit for a new 1 -w

VHF television broadcast translator station to serve the Show Low,

Ariz ., area by rebroadcasting station KGUN - TV, channel 9, Tucson,

Ariz. (ABC ), on output channel 6 ; informal objections, filed pur

suant to section 1.587 of the Commission's rules, by Vumore Co., on

August 14, 1968, and an opposition thereto, filed September 11 , 1968,

by the applicant.

2. Vumore Co. owns and operates three low-band five -channel com

munity antenna television (CATV ) systemsin the same area proposed

to be served by the translator. The CATV provides service to ap

proximately 1,080 subscribers on cable channels 2 to 5 with the pro

graming of the following television stations :

KTVK - TV (ABC) , channel 3 , Phoenix , Ariz.

KOOL - TV (CBS) ,channel 10, Phoenix, Ariz.

KTAR - TV (NBC ), channel 12, Phoenix, Ariz.

KPHO-TV (Ind. ) , channel 5 , Phoenix, Ariz.

Vumore proposes to inaugurate serviceon cable channel 6 with the pro

gramingof noncommercial educational television station KAET - TV .

channel *8 , Phoenix, and alleges that operation of the proposed

translator on output channel 6 would cause interference to reception

by the subscribers on cable channel 6 .

3. It appears that there are no VHF channels available for the

translator's use which would not cause similar problems with respect

to the CATV system or cause interference to receptionof a television

broadcast service. The applicant cannot use channel 7 or 8 because
translator station KØ7FP, Show Low, Ariz., operates on channel 7

rebroadcasting station KVOA - TV , channel 4, Tucson , Ariz. ( NBC ) ;

channel 9 cannot be used because it is cochannel to the proposed trans

1 Vumore receives its input signals via point-to-point microwave relay .
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lator's input channel and channel 10 is precluded because it is adja

cent ; channel 11 is cochannel to the applicant's recently granted ? trans

lator station K11JA, Show Low Area , Ariz ., which rebroadcasts

station KOLD - TV , channel 13, Tucson (CBS ) ; channel 12 is adja

cent to both the output and inputsignalsof station K11JA ;and chan

nel 13 is cochannel to station K11JA's input. If the translator is to

be operated at all , therefore, it must be on achannel between 2 and 6 .

4. The CATV system provides service to the homes of approxi

mately 1,080 subscribers ; the proposed translator would provide off

the- air television service to approximately 1,320 homes. It would bring

to the area a television service which is not now received and would

constitute the third off-the-air network television service . The area is

not within the predicted grade B contour of any television broadcast

station and, for the most part, the populace depends on translators

for their television broadcast service. Contrary to the objector's con

tentions, grant of this application need not preclude the CATV sys

tem's offering of a noncommercial educational television service. By

the objector's own admission, the system can be re -engineered to change

the cable channels on which the various stations' signals are carried.

Furthermore, the objector states that it is in the process of replacing

its lines with high quality heavily shielded cable and we believe that,

with the cooperation of the applicant, effective measures can be taken

tomimimize,ifnot eliminate, the expected interference.

5. In view of the foregoing, we believe that the public interest

would be served by our grant of the application, notwithstanding the

potential interference to subscribers' reception on the CATV's cable.

Prescott T.V. Booster Club, Inc., FCC 68-1220, released December 26 ,

1968.Weexpect the applicant to cooperate with Vumore, to the extent

possible, in minimizing objectionable interference so that the two

systems can exist in the area harmoniously. Whitesburg Television

ỉ ranslator,Inc., 11 FCC 2d 275, 11 R.R. 2d 1262.

6. We find that no substantial or material questions of fact have

been raised by the pleadings. We further find that the applicant is

qualified to construct, own, and operate the proposed newtranslator

station and that a grant of the application would serve the public

interest, convenience and necessity.

Accordingly, It is ordered, That the informal objections filed herein

by Vumore Co., Are denied, and the above -captioned application of
Show Low Area TV Service Is granted in accordance with specifica

tions to be issued .

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

2 Show Low's application (BPTTV - 3459 ) for a new VHF translator to operate on

output channel 11 was unopposed and was granted Nov. 7, 1968. It has not yet commenced
operation .
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FCC 69R - 18

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

SUNDIAL BROADCASTING Co. , INC., PARMA, Docket No. 18368

OHIO File No. BP - 17121

HOWARD L. BURRIS , WARREN, OHIO Docket No. 18369

For Construction Permits File No. BP - 17574

MEMORANDUM OPINION AND ORDER

(Adopted January 10, 1969 )

BY THE REVIEW BOARD : BOARD MEMBER NELSON ABSENT.

1. The above -captioned mutually exclusive applications for new

standard broadcast stations were designated for hearing by Commis

sion order ( FCC 68-1082, released Nov. 6 , 1968 ) which specified , inter

alia , suburban issues against both applicants.Now before the Review

Board is a petition to delete issues, filed November 25, 1968, by

Howard L.Burris(Burris) seeking deletion of the suburban issue as

it relates to his application .?

2. In supportof his request, Burris contends that the designation of

a suburban issue against him resulted from the Commission's " failure

to consider and properly evaluate” exhibits 3-5 of the original ap

plication and the supplement thereto contained in an amendment filed

August 5, 1968. Arguing that Minshall Broadcasting Company, 11
FCC 2d 796, 12 R.R. 2d 502 ( 1968 ) and the subsequent Commission

policy statement have " significantly altered” the showing required

under form 301, part IV - A, petitioner contends that his submission

compares favorably with the showing deemed acceptable in Andy Val

ley Broadcasting System , Inc., 12 FCC 2d 3, 12 R.R.2d 691 ( 1968 ).

Petitioner statesthat, in his original application, he proposed to main
tain contact with thecommunity to beserved; that the comprehensive

amendment of August 5, 1968, prepared in response to such commit

ment contains the suggestions actually received and petitioner's evalu
ation thereof, as well as alterations in program proposals responsive

thereto ; and that, therefore, the application , as amended, satisfies
every facet of the Commission's requirements. Claiming that the sur

vey contained in the August 5, 1968 amendment encompassed 40 per

sons including the mayorof Warren,the director of thelocal YMCA,

a bank president, and a judge, and that programs were developed in
response to suggestions received, petitionercontends that the Com

mission's action in designating the issue is incapable of being sub

stantiated and that, therefore, the issue should be deleted .

1 Also before the Board are : ( a ) Broadcast Bureau opposition, Bled Dec. 9 , 1968 ; (* )

opposition , filed Dec. 10 , 1968, by SundialBroadcasting Co., Inc.( Sundial ) ; and ( c) repls.

fled Dec. 20 ,1968, by Burris.
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3. The Review Board agrees with the Broadcast Bureau and Sun

dial that the issue should not be deleted . The Board has repeatedly

held that it will not delete specified issues in the absence ofunusual

or extenuating circumstances, such as where the Commission failed

to consider information before it. Petitioner's contention that the Com

mission overlooked material in his application as originally filed and

in the August 5, 1968, amendment appears to be based on nomore than

his own evaluation of his application ; as such, the contention must be

rejected. Indeed, the Commission, in the designation order, made spe

cific reference to the survey material in the application and the amend

ment, evaluated such material, and found it lacking. Therefore, not

only have no unusual circumstances been established to warrant dele

tion of the issue, see, e.g., Orange-Nine, Inc., 8 FCC 2d 637, 10 R.R.

2d 489 ( 1967 ) but to do so would be contrary to the well-established

principle that where the Commission has specifically considered and

passed upon a particular matter, the Review Board cannot and should

not undo what the Commission has already done, Atlantic Broadcast

ing Company, 5 FCC 2d 717, 721 , 8 R.R. 2d 991, 996 ( 1966 ) ; Fidelity

Radio, Inc., 1FCC 2d 661 , 6 R.R. 2d 140 ( 1965) :

4. Accordingly, It isordered, That thepetition to delete issue, filed

November 25, 1968, by Howard L. Burris, Is denied .

FEDERAL COMMUNICATIONS COMMISSION,

BEN F. WAPLE, Secretary.

2 See designation order, FCC 68-1082 , par. 5 .

15 F.C.C. 2d
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FCO 69R - 35

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applications of

KENNETH S. BRADBY AND GILBERTL.GRANGER, Docket No. 17605

DOING BUSINESS AS VIRGINIA BROAD- File No. BP - 16829

CASTERS, WILLIAMSBURG, VA.

Rosa MAE SPRINGER, DOING BUSINESS AS Docket No. 17606

SUFFOLK BROADCASTERS, SUFFOLK,VA. File No. BP-17274

JAMES RIVER BROADCASTING CORP., NORFOLK , Docket No. 18375
VA. File No. BP - 17268

For Construction Permits

MEMORANDUM OPINION AND ORDER

( Adopted January 21 , 1969 )

BY THE REVIEW BOARD :

1. This proceeding involves the mutually exclusive applications of

Kenneth S. Bradby and Gilbert L. Granger doing business as Virginia

Broadcasters ( Virginia ), Rosa MaeSpringer, doing business as Suf

folk Broadcasters (Suffolk ), and James River Broadcasting Corp.

( James River ), seeking construction permits for a new standard broad

cast station at Williamsburg, Suffolk, and Norfolk, Va., respectively.

These applications were designated for consolidated hearing on a
financial issue against Virginia ; financial and suburban issues against

James River ; and areas and populations, section 307 (b ) and contin

gent comparative issues. Presently before the Review Board is a

petition to enlarge issues, filed on December 2 , 1968 , by James River,

which seeks the addition of financial and rule 1.65 issues against Suf

folk, and suburban issues against both of the competing applicants.

The Suburban Issues

2. James River contends that its program showing is infinitely bet

ter than that of either Virginia or Suffolk ; and since a suburban issue

was specified against James River, similar issues must perforce be

1 Suffolk was originally a partnership consisting of Charles and Rosa Mae Springer
This partnership was dissolved upon the death of Charles E. Springer, leaving Rosa Mae

Springer as the sole surviving partner of the applicant. An amendment reflecting this
change in ownership was accepted by the examiner in an order, FCC 67M - 1613 , released

Sept. 28, 1967.
By memorandum opinion and order, FCC 67-850, released July 31 , 1967, the Com

mission designated the Suffolk and Virginia applications for bearing , and returned the

James River application as unacceptable for filing. Subsequently, the James River appli

cation was accepted for filing and was designated for hearing in this consolidated pro

ceeding. (Memorandum opinion and order , FCC 68-1097,released Nov. 15, 1968.)

3 Also under Board consideration are : (a ) Comments, filed Dec. 16. 1968, by the Broad

cast Bureau ; ( ) opposition , filed Dec. 17, 1968, by Suffolk ; (c ) partial opposition ( Vir

ginia supports the request for issues against Suffolk ), filed Dec. 23, 1968, by Virginia

(d) reply, filed Dec. 26, 1968, byJames River ; and ( e ) supplement to opposition ,filed

Jan. 7 , 1969 , by Suffolk .
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added against the other two applicants. Petitioner argues that Vir

ginia's application, originally filed July 21, 1965, on unrevised form

301 , contains no information which indicates that the applicant con

ducted a program survey of any kind. With respect to the Suffolk

application, James Riversubmits that the persons allegedly contacted

by this applicant are, for the most part, unidentified , and that the

application does not contain any indication of the information de

rived from these contacts or the method by which such information

was evaluated. The Broadcast Bureau supports the addition of the

requested issues on the basis ofthe argument outlined above.

3. In opposition, Virginia avers that the instant petition does not

contain adequate allegations of fact or controlling case precedent

which wouldrequire the addition of the requested issue. Virginia con

tends that its application was filed when the old programing form,

section IV, FCC form 301 was in use and that it therefore has no

obligation to furnish the data required by the Commission's Policy

Statement on Ascertainment of Community Needs, FCC 68–847, 13

R.R. 2d 1903, and Minshall Broadcasting Company, 11 FCC 2d 796,

12 R.R. 2d 502 ( 1968 ). Nevertheless, Virginia submits with its oppo

sition an affidavit designed to amplify the program exhibit in its appli

cation. In this supplementary data, Virginia alleges that the program

ing needs and tastes of its specified station location were ascertained

( 1) through personal contacts with various community leaders and

residents during the normal course of its principals business and

personal lives, and (2 ) through the personalknowledge and observa

tions of its principals,who are longtime residents of the area. Virginia

submits a list of 27 persons allegedly contacted duringthe last 4years;

however, due to the lapse of time, Virginia explainsthat it is difficult

"to decipher just what suggestions and comments were offered by a

particular person from the records that remain .” The applicant also

lists the community activities in which its principals have been in
volved and the various awards which they have received during their

residence.

4. In its opposition, Suffolk concedes that its present programing

showing is based on earlier Commission programing criteria. In an

effort to update its application, Suffolk avers that it has recently

reassessed the needs and interests of the Suffolk area.A copy of an

amendment which reflects such reassessment is submitted with the

opposition , and the applicant argues that acceptance of this amend
ment would moot the instant request for a suburban issue. The amend

ment lists six community leaders allegedly contacted by Suffolk , their

suggestions, the applicant's evaluation of such suggestions, and the
programs proposedto satisfy these expressed programing needs and

interests. In reply, James River argues that Suffolk's survey data is

inadequate ( in that only six community leaders were contacted) and

fails to identify the specific proponent of any of the suggestions
received.

5. A suburban issue will be specified against Virginia. Initially, the

Board rejects Virginia's contention that it should not be held to the

Minshall standard because it filed its application on the unrevised

form . In Risner Broadcasting, Inc., 13 FCC 2d 781, 13 R.R. 2d 912

15 F.C.C. 2a
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( 1968) , the Board specified a suburban issue against an applicant

who failed to meet the requirements set forth in the Minshall case ,

supra, even though that applicant initially utilized the unrevised

form.í Virginia's affidavit, designed to amplify the programing ex

hibit filed with its application , does not obviate the need for the

requested issue. Thus, further information regarding the local resi

dence of the Virginia principals and their involvement in community

activities does not constitute a satisfactory suburban showing. In

Andy Valley Broadcasting System, Inc., 12 FCC 2d 3, 12 R.Ř . 2d

691 ( 1968 ) , the Commission stated that “applicants, despite long

residence inthe area , may no longer be considered, ipso facto, familiar

with the programing needs and interests of the community." In addi

tion , although the applicant lists 27 individuals allegedly contacted

during the preceding4 years, Virginia concedes that these contacts

were not part of any specific program survey, and that Virginia is

presently unable to determine what suggestions and comments were

specifically offered by particular persons. Finally, the affidavit sub

mitted with the opposition concedes that this applicant is unable to

describe the " mental processes * * * which went into formulating the

program proposal submittedwith the application ." Under these cir

cumstances, Virginia has failed to demonstrate that it has complied

with the requisite Commission standards enunciated in Minshall

Broadcasting Company, Inc., supro, and Public Notice, FCC 68-947 ,

13 R.R. 2d 1903 , released August 22, 1968, entitled " Ascertainment of

Community Needs by Broadcast Applicants." A suburban issue will

therefore be specified .

6. Suffolk properly recognizes that the programing portion of its

application is based on earlier Commission criteria , and that it there

fore suffers from many of the same infirmities previously described

with respect to the Virginia showing; i.e. , although a listof commu

nity leaders is submitted, Suffolk has not reported the specific sugges

tions offered by these individuals, the applicant's evaluation of these

suggestions, and the specific programs designed to satisfy these ex

pressed community needs. In an effort to conform to present stand

ards, the applicant on December 17, 1968, filed an amendment to its

application reflecting a reassessment of community needs and inter

ests. The petition for leave toamend has not beenacted upon by the

examiner. However, even if that amendment is ultimately accepted,

the questions raised by the instant petition would remain substantially

unresolved . Suffolk's new survey consists of interviews with six com

munity leaders, each of whom appears to be either a government

4 Cf. North American Broadcasting Company, Inc. , FCC 68R-531. FCC 20

released Dec. 23, 1968 , where the Board held that it would not delete a suburban issue

because the petitioner's application was filed several months before the Minshall opinion

was adopted .

5 Exhibit No. 7 of Virginia's application is a four-sentence , general statement apparently
designed to explain the manner in which its program schedule was formulated. After

briefly indicating, the residence and professional experience of its two principals , the

remainder of Virginia's statement reads :

“ The programing plans and proposals are based upon their (the Virginia principals

knowledge of the needs of the area acquired as the result of their being residents of the

area and having been in constant contact with the people in the area by virtue of their

respective professions. "

15 F.C.C. 2d
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official or government employee. While Suffolk evaluated their sug

gestions, and the programs proposed seem responsive to their sugges

tions, the individuals contacted do not , in the Board's view , represent

the cross section of community leadership contemplated by the Com

mission's public notice, FCC 68–847, supra. Therein, the Commission

stated that the revised requirements call for " consultation with leaders

in community life - public officials, educators, religious, the entertain

ment media, agriculture, business, labor, professional and eleemosy
nary organizations, and others who bespeak the interests which make

up the community.” Inasmuch as the 1960 population of Suffolk , Va. ,

was 12,609, and Suffolk's application reveals the existence of various

commercial, social , educational and religious institutions in the area ,

the Board is not persuaded that Suffolk has adequately demonstrated

that the six individuals contacted represent the full spectrum of

Suffolk community life . Cf. Sundial Broadcasting Co., Inc., FCC 68–

1082, 15 FCC 2d 58. Therefore, a suburban issue will be also added

against this applicant .

The Financial Issue

7. While James River does not challenge Suffolk's cost estimates,

petitioner avers that this applicant will require $81,373 in order to

construct and operate the proposed station for 1 year ; that the balance

sheet submitted by the late Charles Springer shows current assets of

only $ 80,000, or $ 1,373 less than required tomeet the station's expenses ;

and that no balance sheet for Rosa Mae Springer has been furnished

which establishes her ability to meet the expenses of the Suffolk pro

posal. A financial issue is therefore requested by petitioner and

recommended by the Broadcast Bureau.In opposition, Suffolk relies

on a January 2, 1969 , balance sheet of RosaMae Springer which is

contained in a supplement to the December 17 petition for leave to

amend. Suffolk argues that this data demonstrates that the applicant

is financially qualified to construct and operate the proposed station .

8. It is clear that, absent the financial amendment filed by Suffolk ,

it would not be possible to determine whether this applicant is finan

cially qualified inasmuch as no data had been furnished regarding the

financial competence of the sole surviving Suffolk partner - Rosa Mae

Springer.However, even if the amendment is accepted, it would not

resolve all questions as to this applicant's financial qualifications.

While Mrs. Springer's January 1969, balance sheet reflects readily

identifiable liquid assets of $80,000 ( cash on deposit) ,the liquidity of

her remaining assets has not beendemonstrated andthe various stock

and property valuations have not been substantiated . Mrs. Springer's

liquid assets would therefore be inadequate to meet Suffolk cost esti

mates. Furthermore, Suffolk has neither identified Mrs. Springer's

current liabilities nor is there any balance sheet reference to Mrs.

Springer's financial obligation to stationWEEW , Washington, N.C.

(see par. 9, infra . ) . A limited financial issue will therefore be

specified.

& The individuals allegedly contacted were : the city manager ; captain , rescue squad ;

chief, police department ; chief, fire department ; chief, probation and parole officer , and

superintendent, welfare department.

The January 1969 balance sheet fails to itemize and identify the shares of stock

presently owned by Mrs.Springer. TheBoard istherefore unable to verifythe valuation

submitted .

15 F.C.C. 2d
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Rule 1.65 18sue

9. James River requests an issue to determine whether Suffolk has

complied with the provisions of rule 1.65 , which requires an applicant

to amend its application within 30 days when the information con

tained therein is no longer substantially accurate and complete in all

significant respects. James River avers that on October 8, 1968, Mrs.

Springer filed an application to acquire a 49.7 percent stock interest

in standard broadcast station WEEW , Washington, N.C.; 8 and that

the application to date, has not been amended. Petitioner argues

that this new broadcast obligation bears on the applicant's financial

qualifications in the instant proceeding,' and the failure to report

such interest requires the addition of a rule 1.65 issue . In op

position, Suffolk recognizes that this interest should have been

reported , but argues that on October 23, 1968 , the Commission

advised Mrs. Springer that her short form application was unac

ceptable and that it would be necessary to submit form 315 for said

transfer. Suffolk alleges that this long form application is in prepa

ration and will be filed shortly, and that therefore James River's re

quest is premature. In Reply, James River argues that Mrs.

Springer's original application is on file and has not been returned,

and that she has failed to update this application as required. The

Bureau supports the addition of an issue .

10. As noted above, on October 8, 1968, an application was filed

with the Commission requesting approval of Mrs. Springer's acqui

sition of a controlling stock interest in station WEEW , Washington,

N.C. The executed agreement which contemplates the transfer of

said interest was submitted with the application , andis dated Sep

tember 11 , 1968. Contrary to Suffolk's implications, this transfer appli
cation was not returned by the Commission as unacceptable for filing.

The Commission's letter of October 23, 1968, indicated that " in order

to process the application * * * ” additional information, required

by FCC form 315, would be necessary ; the Commission requested that

the filing of the additional information be given the applicant's

prompt attention. To date, further information has not been sub

mitted, and an amendment reflecting the station WEEW transaction

was not submitted until December 17, 1968. Inasmuch as Mrs.

Springer's monetary obligation to station WEEW could potentially

affect Suffolk's financial qualifications herein, the applicant's failure to

inform the Commission of these transactions becomes increasingly

significant , and a rule 1.65 issue, relevant to this applicant's requisite

and comparative qualifications, will therefore be specified . Radio

Stations KNND and KRKT, 11 FCC 2d 364, 12 R.R. 2d 91 ( 1968 ) .

11. Accordingly, It is ordered, That the petition to enlarge issues,

filed December 2, 1968, by James River Broadcasting Corp., Is

granted ; and

8 Mrs. Springer already owns 49.7 percent of the licensee of station WEEW, and there
fore would own 99.4 percent of thestockif the application isgranted .

• The agreement to purchase thestock of WEEW provides that Mrs. Springer will pay
a total of $ 10,000 for tħis stock interest.

15 F.C.C. 20
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12. It is further ordered , That the issues in this proceeding Are

enlarged by the addition of the following issues:

( 1 ) To determine the efforts made by Kenneth S. Bradby and Gilbert L.

Granger, doing business as Virginia Broadcasters and Rosa Mae Springer,

doing business as Suffolk Broadcasters to ascertain the community needs and

interests of the areas to be served by such applicants and the means by which

such applicants propose to meet those needs and interests ;

( 2 ) To determine, with respect to the application of Rosa Mae Springer,

doing business as Suffolk Broadcasters

( a ) Whether Rosa Mae Springer will have the necessary net available

current liquid assets to meet her obligations to the applicant ;

( 0 ) Whether, in light of the evidence adduced, pursuant to subpart ( a )

of this issue, the applicant is financially qualified ;

( 3 ) ( a ) To determine whether Rosa Mae Springer, doing business as Suffolk

Broadcasters, failed toamend or attempted to amend her application within 30

days after substantial changes were made, as required by rule 1.65 ;

( b ) To determine the effect of the facts adduced pursuant to subpart ( a ) of

this issue on this applicant's requisite and comparative qualifications to receive

a grant of its application .

13. It is further ordered, That the burden of proceeding with the

introduction of evidence and the burden of proof on the issues added

herein shall be upon Kenneth S. Bradby and Gilbert L. Granger,

doing business as Virginia Broadcasters and Rosa Mae Springer,
doing business as Suffolk Broadcasters, respectively.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69R - 19

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

WARWICK BROADCASTING CORP. , WARWICK , Docket No. 18274
N.Y. File No. BP - 16957

BLUE RIBBON BROADCASTING , Inc., PITTS- Docket No. 18275

FIELD , Mass. File No. BP - 17054

EVERETTE BROADCASTING Co. , Inc. , WALDEX, Docket No.18276

N.Y. File No. BP - 17480

ROBERT K. McCONNELL AND EDWARD H. Docket No. 18277

PEENE, Jr., Doing BUSINESS AS TACONIC File No.BP - 17499

BROADCASTERS, PITTSFIELD, Mass .

For Construction Permits

MEMORANDUM OPIXION AND ORDER

( Adopted January 10, 1969 )

BY THE REVIEW BOARD : BOARD MEMBER PINCOCK ABSTAINING . BOARD

MEMBER NELSON ABSENT.

1. This proceeding involves four applications for new standard

broadcast stations which were consolidated and designated for hear

ing by order ( FCC 68–792, 33 F.R. 11371, released Aug. 6 , 1968 ) .

In the designation order, the Commission stated that the Warwick

Broadcasting Corp. (Warwick) application is mutually exclusire

with the application of Everette Broadcasting Co., Inc. ( Everette ),

due to reciprocal overlap of the 0.05-mv/m and 1-mv / m contours, that

the Everette proposal is mutually exclusive with the two applications

for Pittsfield due to overlap of the 0.5 -mv/m Pittsfield contours with

the 0.025-my / m Everette contour, but that the Warwick proposal is not

mutually exclusive with either of the Pittsfield applications. The

Commission specified , inter alia , a limited financial issue as to War

wick , a 307 ( b ) issue and a contingent comparative issue. Now before

the Review Board is a joint petition for approval of merger agreement,

filed October 29, 1968, by Warwick and Everette , looking toward dis

missal of the Everette application, acquisition by Everette's two stock

holders of an interest in the Warwick application , and severance and

grant of that application.

2. The Review Board is faced with a threshold question as to

1 Also before the Board are : ( a ) Broadcast Bureau opposition , filed Nov. 20, 1968 : ( b !

joint reply , filed Dec. 16, 1968. Warwick also has submitted a petition for leave to amend

which, if the merger agreement is approved , will providefor the consequentchanges inthe
Warwick application .

Petitioners make a preliminary showing that good cause exists for the failure to sile

the petition within the 5daysallotted pursuant to rule 1.525 ( b ) ; the Bureauconcedes the
existenceof good cause for such delay.Wewill, therefore, considerthepetition on its
merits .

15 F.C.C. 2d
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whether the agreement sets forth a bona fide merger or is no more than

a vehicle forindirect excessive reimbursement of the Everette princi

pals in consideration for the dimissal of that application. With regard

to this question, petitioners note that there are but two Everette

stockholders (Everette principals) ; that, under the merger agree

ment, the Everette principals will receive no cash reimbursement

for expenses previously incurred, but will acquire an aggregate of

200 shares of Warwick stock (representing 20 percent of the issued

and outstanding stock ) at $1 per share. In addition ,one of the Ever

ette principals is granted anoption, exercisable within 1 year after

the grant of the Warwick application, to acquire 60 additional War

wick shares at $ 100 per share, and the agreement expressly provides

that one of the Everette principals shall become vice president and

musical director, and the other shall become vice president and tech

nical director of Warwick. Petitioners contend that the projected

value of the 20 percent interest to be acquired by the Everette princi

pals is more than offset by the expenses incurred by such applicants

in the prosecution of the Everette application . Petitioners submit a

balance sheet for Warwick dated October 20 , 1968, and note that,

according to such balance sheet, the company has net assets ( capital

contributions and cash less accounts payable) of $ 17,946 and, if pre

operating expenses are added , a net worth (exclusive of goodwill)

of approximately $ 32,000. Petitioners, therefore, value the Everette

principals' 200 shares at $ 3,600 if measured by net assets, and $6,400

if measured by net worth. Submitted with the joint petition is an

itemization of expenses incurred by Everette totaling $5,254.51 ; such

itemization,according to petitioners, does not include the value of serv

ices rendered by the Everette principals. One of the Everette principals

performed engineering functions for Everette, conservatively valued

by petitioners atapproximately $ 4,500 ; the other principal's contribu

tion cannot be satisfactorily reduced to a dollar value,but is estimated

by petitioners to be worth more than $ 10,000. Distinguishing Central

Broadcasting Corporation, FCC 65R - 177, 5 R.R. 2d 729 on the bases

that in the instant case (a ) there is no cash reimbursement in

volved ; ( b ) the value of the stock interest does not exceed the legiti

mate expenses incurred ; and (c ) the Everette principals will take

an active part in the affairs of the surviving applicant, petitioners

urge that the totality of the proposal be considered and conclude that

the merger is bona fide and not violative of the proscription of section

311 ( c) .

3. The Broadcast Bureau, in its opposition, contends that the merger

will result in the Everette principals obtaining a profit for the dis
missal of their application. It notes that, among the expenses itemized

by Everette, are certain costs incurred for office equipment, and con

tends that these items have a resale or salvage value and that the entire
cost cannot, therefore, be justified as out-of-pocket expenses . The

Bureau also claims that a $ 500 payment to one of the Everette prin

cipals for out-of-pocket expenses should be itemizedin greaterdetail.

3 Petitioners acknowledge that the existing majority Warwick stockholders paid $0.10

per share for their present interests , and that the existing minority Warwick stockholders

paid $ 100 per share .

15 F.C.C. 2a
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The Bureau contends that the book value of the 200 shares to be

acquired by the Everette principals will exceed the cost thereof plus

the allowable expenses incurred . The Bureau computes the net worth

of Warwick, based on the October 20, 1968, balance sheet, at $ 32,052,

after acquisition by the Everette principals of their 200 shares. Thus,

according to the Bureau, the Everette principals' 200 shares would be

worth approximately $ 6,200 in excess of the purchase price ; since,

even if out-of-pocket costs were allowed in full, the worth of the 200

shares would exceed the allowable expenses," the Bureau concludes

that the merger represents a windfall to the Everette principals, and

is therefore contrary to the mandate of section 311 ( c ). The Bureau

notes, however, thatif that stock option to acquire 60 additional shares

at $ 100 per share, granted to one of the Everette principals, were exer

cised immediately, the mergerwould be bona fide. The net worth of

the company would then be $38,062,and the 260 shares owned by the

Everette principals would have an aggregate book value of $ 9,893, and

a value in excess ofpurchase price of $ 3,693.5 Since, according to the

Bureau, there are allowable expenses of at least approximately $ 3,900,

the merger in these circumstances, would not result in a profit to the

Everette principals. Finally, the Bureau observes that both of the

Everette principals are to be employed by Warwick, but that no details

as to the terms of employment are provided, and argues that, therefore,

the employment arrangements may be objectionable, citing Sunset

Broadcasting Co. , 8 FCC 2d 642,10 Ř.R. 2d 464 ( 1967 ).

4. In reply, petitioners submit an affidavit from Warwick's president

reciting, in essence, that precise details of the employment arrange
ments between Warwick and the Everette principals have not vet

been worked out, but that any compensation paid would be commen

surate with services rendered and consistent with the prevailing finan

cial condition of the company. Petitioners thus urge that the

employment arrangements do not detract from a finding that the

merger is bona fide. Petitioners also contend that the use of the book

value analysis by the Bureau is restrictive and not proper in these

circumstances; that, because the situation is not of the ordinary reim

bursement type, consideration should be given by the Board to the

substantial time and money expended by the Everette principals, as

* Claimed out -of-pocket expenses, $5,254.51 ; book value of 20 percent interest, $ 6,200 .
6 Computed as follows :

( a ) Net worth shown on Oct. 20, 1968, balance sheet $ 32,052

Plus $6,000 paid on exercise of option. 6. ( W)

Total net worth 38. 012

( 6 ) Book value per share.-- 1,000 shares issued and outstanding equals

$ 38.05 per share. Thus the 260 shares heldbythe Everette

principals would have an aggregate book value of $9.893 .

( c ) Excess ofbook value over purchase price of Everette interest
Purchase price :

200 at $ 1

60 at $ 100 .

Total 6. 200

9. 93Aggregate book value .

Aggregate purchase price

Total 3, 693

15 F.C.O. 2d
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well as the itemized expenses shown , and that serious consideration of

the surrounding circumstances support petitioners claim that the

merger does not representan indirectpayoff to the Everette principals.

Alternatively , petitioners attempt to satisfy the book value analysis

urged by the Bureau. An affidavitby the Everetteprincipal who holds

the stock option on the 60 shares is submitted withthe reply. The op

tion holder states in the affidavit that he " intend [ s] to exercise my

stock option *** after the grant of the Warwick application has

become final ***," and the affidavit further describes the funds

which he intends to utilize for this purpose. Based upon this affidavit,

the petitioners contend that the Board may adopt the book value

analysis andnonetheless find the merger tobe bona fide, since if the op

tion is considered , the book value of the 260 shares would be exceeded

by the sum ofallowable expenses plus the cost of the shares.

5. Although the matter is not without difficulty, we conclude that

the agreement does notprovidefor a bona fide merger and that, there

fore,thepetition must be denied. Initially, to give consideration to the

time and energy expended by the Everette principals, as petitioners

ask would be inconsistent with the congressional mandate expressed in

section 311 ( c ) ; the section, by its terms, confines permissible reim

bursement, whether direct oras here indirect, to sums actually ex

pended. SeeS.R. Doc. No. 1857, 86th Cong. second sess. 3 (1960 ) ; cf.

Notice of Proposed Rule_Makingon Assignment and Transfer of
Construction Permits, 33 F.R. 12678 ( published September 4 , 1968 ) .

Nor are we persuaded to depart from this well-established doctrine,

see e.g., Robert J. Martin , 65R-77, 4 R.R. 2d647, simply because the

Everette principals would take an active part in the affairs ofthe non

dismissing applicant. Forsuch services, the Everette principals would ,

according to petitioners themselves, be compensated . Thus, in assess

ing the value of the Everette interests, we will not include the ascribed

value of the time and energy of the principals, certain sums expended

for general educational purposes, those items of expense having salvage

or resale value, and the $500 item of out-of-pocketcosts, which as the
Bureau notes, has not been sufficiently detailed.? Accordingly, we fix

the Everette expenses at approximately $3,800.

6. Against this expense value of $ 3,800 we mustmeasure the value

of the interest in Warwick to be received by the Everette principals.

To the extent that the value of the interest to be received ( in excess

of the purchase price) would exceed the value of the expenses incurred ,

the agreement represents prohibited reimbursement to the Everette

principals. We think that in the circumstances here, the interest to be

received can only be measured by its book value. There is manifestly

no public market value for the Warwick stock ; petitioner's surround

ingcircumstances approach is too vague to warrant serious considera

© Petitioners have attempted to meet the Bureau's objection that this employment

arrangement might. of itself, provide a means of indirect payoff. While the terms of

employmenthave still not been precisely fixed , we do not find that theemployment arrange

ment, of itself, warrants a denial of the petition in light of theaffidavits supplied with

petitioners' replypleading . Werecognizethedifficultyoffixing compensation andemploy
ment terms at such an early stage in the corporation's existence.

* Because petitioner has failed to detail the $500 item, it is impossible to determine

Ererette's allowable expenses with precision. Although a precise computation would be far

preferable, it is not essential to our resolution of the question .

15 F.C.C. 20
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tion; and the net asset approach urged in the petition is, in essence, a

liquidation valuation of the interestto be received by the Everette prin

cipals, hence at odds with thebasic concept that the Warwick applica

tion would be granted and the station would become operative. We

believe that thebook value approach is extremely favorable to petition

ers here since, as computed from the October 20 , 1968, balance sheet, it
excludes entirely any allocation for goodwill or the ongoing value of

the broadcast license ;cf. Central Broadcasting, supra . Petitioners have
not attempted to show that the stock is, in fact, worth less thanits book

value. The book value of the Everette principals' 200 shares is, as the

Bureau and petitioners agree, $ 6,200 in excess of the purchase price.
Thus, the value to be received by the Everette principals is $2,100 in

excess of the substantiated expenses incurredin the prosecution of the

Everette application, and the agreement therefore provides for a
prohibited reimbursement to the Everette principals.

7. At the Bureau's suggestion, petitioners seek to eliminate this

profit element by assurances that the stock option will be exercised

and that, with the inclusion of the shares under option, the sub

stantitated expenses of prosecuting the Everette application plus the

purchase price to the Everette principals of the shares exceed the

value of such shares. We are of the view , however, that the option

cannot be considered in the determination of whether the merger is

bona fide . Initially, inclusion of the option entails a projected valua

tion of the Everette interests at some indeterminable future time

and assumes a static position in Warwick's financial condition. We

have no way of determining what assets ( or their value) the corpora

tion will hold when and if the option is exercised, or what the book

value of the shares will then be, and we have no reason to assume that

the net worth of the company willremain unchanged. Secondly, not

withstanding the option holder's affidavit submitted with the reply, the

stock option remains just that: the affidavit does not convert the option

into a legally enforceable stock subscription ; and neither the corpora

tion nor theCommission can compel the holder to exercise the option.

Thus, any attempt to include the value of the option in assessing the

bona fides of the agreement involves projection upon information

patently insufficient to support a rational result. Because, therefore,

the stock option cannot beconsidered, and because thebook value ofthe

200 shares to be acquired by the Everette principals exceeds the ex

pense value of the Everette application plus the cost of such stock , we

conclude that the petition must be denied. It is, accordingly, unneces

sary for us to consider the additional issues raised by the pleadings.

8. It is ordered , That the joint petition for approval of agreement,

filed October 28, 1968, by Warwick Broadcasting Corp. and Everette

Broadcasting Co., Inc., I 8 denied.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

* Resale of Warwick stock is to be restricted, as between existing stockholders and third

persons, under a provision in the bylaws of the corporation which will give a repurchase

refusal option first to the company and then to the existing shareholders. This repurcha

optionis, however, exercisable at the same price and on the same terms as would govern a

saleto a personnot a stockholder . The restriction thus affords no basis for measuring the

value of the stock .

By the terms of the agreement, the option is exercisable within 1 year after the grant

of the application ; the affidavitstates that the option holder intends to exercise it after

such grant, therefore at, presumably, some indetinable point within the 1 -year period .

15 F.C.C. 20
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FCC 69R-22

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHIXGTON, D.C. 20554

In re Applications of

WARWICK BROADCASTING CORP., WARWICK , Docket No. 18274

N.Y. File No. BP-16957

Blue Ribbon BROADCASTING Co., Inc., PITTS- Docket No. 18275

FIELD, Mass. File No. BP - 17054

EVERETTE BROADCASTING Co., Inc. , WALDEN , Docket No. 18276

N.Y. File No. BP - 17480

ROBERT K. McConNELL AND EDWARD H. Docket No. 18277

PEENE, Jr., DOING BUSINESS AS TACONIC File No. BP-17499

BROADCASTERS, PITTSFIELD, Mass.

For Construction Permits

MEMORANDUM OPINION AND ORDER

(Adopted January 14, 1969 )

BY THE REVIEW BOARD : BOARD MEMBER NELSON NOT PARTICIPATING ..

1. Taconic Broadcasters ( Taconic) and Blue Ribbon Broadcasting

Co., Inc. ( Blue Ribbon ), are mutually exclusive applicants for a new
standard broadcast station at Pittsfield, Mass.; the applications were

designated for hearing ? by Commission order ( FCC 68-792, released

Aug. 6, 1968) which specified , inter alia, a limited financial issue as

to the ability of Blue Ribbon's majority stockholders to meet their

respective commitments under the proposal . Now before the Review

Board is a petition to enlarge issues, filed August 26, 1968, by Taconic,a

seeking addition of the following issues :

( a ) Whether each of Blue Ribbon's stockholders has sufficient liquid assets

to meet his or her commitment to the applicant;

( b ) The basis of Blue Ribbon's estimates of construction and first-year

operating costs ;

( c ) Whether, in light of issues ( a ) and ( b ) , Blue Ribbon is financially

qualified ;

( d ) To determine the employment status and residence of Herbert M. Levin

[ Blue Ribbon's president and single largest stockholder ] and whether he has

entered into any contractual obligations which may bear on Blue Ribbon's

proposal; and

( e ) Whether Blue Ribbon's application has been kept current as required by

rule 1.65.

The requests will be considered seriatum .

1 Also consolidated and designated were mutually exclusive applications for Walden and

Warwick , N.Y., of which the Walden application is also mutually exclusive with these Pitts

field applications because of prohibited overlapof contours.

* Also before the Board are : ( a ) Broadcast Bureau comments filed Oct. 18, 1968 ; ( b ) .

opposition, filed Oct. 18, 1968, by Blue Ribbon ; and ( c ) reply , filed Dec. 6, 1968, by Taconic :.

15 F.C.C. 2d
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Availability of Funds

2. Taconic notes that the Commission specified a limited financial

issue because Blue Ribbon's three controlling stockholders failed to

establish that they had sufficient liquid assets to meet their financial

commitments to the applicant; it contendsthat the balance sheets of

Blue Ribbon's other four stockholders, who have in the aggregate

committed $ 10,250 to the company, fail to show that such stockholders

have sufficient liquid assets to honor their commitments. In response,
Blue Ribbon relies on an amendment to its application containing,

among other things, updated balance sheets for all of its stockholders.

The amendment wasacceptedbythe hearing examiner by order FCC

68M-1479, released November i , 1968. Blue Ribbon argues that the

updated balance sheets establish the liquidity of the Blue Ribbon

stockholders to provide the companywith theneeded funds. Taconic,

however, presses the attack in its reply, claiming that the amendment

does not resolve the question presented. It contends that the balance

sheets do not disclose noncurrent obligations of the stockholders as

required by form 301 , and also do not disclose the nature of the out

standing obligations. Taconic also points out that the updated bal.

ance sheets indicate certain discrepancies in the financial position of

the Blue Ribbon stockholders, which, of themselves, mandate enlarge

ment of the issues. Thus, one minority stockholder showed $ 10,500 in

assets as of May 15, 1968, but $ 33,630 in assets as of October 15, 1968,

when the amendment was filed. Similarly, another minority stock

holder showed an increase of $16,000 in liquid assets in a 6 -month

period. Taconic therefore urges inclusion ofthe issue.
3. The requested issue will be added . The balance sheets submitted

with the amendment are not adequately detailed to afford us a basis

for determining whether the BlueRibbon stockholders have sufficient
liquidity to meet their commitments. Form 301 requires the disclosure
of all liabilities and a description of the nature of such obligations.

Such a descriptionmay often becritical in the assessment of theextent

of a principal's ability to meet his commitment, see Louis Vander
Plate , FCC 68R -390, 14 R.R. 2d 309, released September 20, 1968.

Here, each of the balance sheets contains a statement that it does not

include liabilities secured by unlisted assets . However, without details

as to the nature and value of the unlisted assets and liabilities, it cannot

be determined what, if any, effect such liabilities have on the abilities

of the principals to meet their respective commitments. In addition,

Blue Ribbon has not explained thedramatic changes in the financial

condition of certain of its stockholders as evidenced by the successive

balance sheets which have been submitted ; in the absence of such ex

planations, we think that the inclusion of the issue is called for. Al

though, asboth Blue Ribbon and the Bureaupoint out, the funds to be

put up by Blue Ribbon's controlling stockholders would be more than
sufficient to meet its estimated construction and first -year operating

costs, we note that the ability of the controlling stockholders to meet

this obligation has already been called into question. A broader inquiry

into Blue Ribbon's ability to finance its proposal is therefore war

ranted and issue 3 designated herein will be amended accordingly .

TheBureau , in comments filed before the Blue Ribbon amendment was submitted , sup
ports Taconic's request.

15 F.C.C. 20
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Estimated Construction and Operating Costs

4. Taconic, in support of its second requested issue, asserts that Blue

Ribbon's estimate of construction costs and first -year operating ex

penses is unreasonably low and that the basis for this estimate is not

adequately shown. It argues that there is no rational explanation for

Blue Ribbon's estimate of $ 35,184 of first - year operating costs, when

Taconic itself has projected its own costs at $66,000. Taconic submits

an affidavit by Edward H. Peene, a Taconic partner, who is also general

manager of a radio station in the Pittsfield area. Peene recites that his

estimates were developed from his experience as general manager.

Taconic points out that, basedupon Peene's projection, Blue Ribbon's

first-year operating expenses, before consideration of salary and per

sonnel costs, will, atthe very minimum , approach $ 21,000. Peene con

tends that Blue Ribbon's staff'ing cost will aggregate approximately

$ 12,000 , assuming eight employees as Blue Ribbon proposes, at an

average of $ 100 per week. Taconic also assails the accuracy of Blue

Ribbon's estimated construction costs. Based on Peene's statement that

construction costs (exclusive of special wiringand soundproofing)

average $20 per square foot. Taconic claims that Blue Ribbon's alloca

tion of $ 2,450 for building construction will be barely sufficient to house

its transmitter , much less its studio . Also understated , according to

Taconic, is Blue Ribbon's estimate ofmiscellaneous expenses, including

professional fees, nontechnical studio furnishings, etc., which Blue

Ribbon has fixed at $3,000 (increased to $ 4,000 by the amendment).

5. In opposition, Blue Ribbon claims that it has $77,000 available to

meet construction and first -year operating costs and that it is axiomatic

that a 1 -kw station, as proposed, can be built and operated for that

amount. Blue Ribbon points out that the major difference between

Peene's estimate of first -year costs and Blue Ribbon's estimate turns

on the question of staffing costs. Peene assumes eight full-time em

ployees; Blue Ribbon, however, claims that it can use a contract en

gineer and some part-time personnel because of its proposed nondirec

tional antenna, and that its general manager (the principal

stockholder ) and bookkeeper will serve without compensation until

revenues are sufficient to permit payment. With respect to construction

costs, Blue Ribbon points out that it proposesremote -control opera

tion ; that studio space will be obtained under a trade-out arrangement

in exchange for advertising time ; and that, therefore, the proposal, as

amended , only contemplates the construction of transmitter housing,

at $ 1,879 (reduced from $2,450 by the amendment). Blue Ribbon notes

that this amount is conceded by Taconic to be sufficient to cover such

construction cost. As to the claimed deficiency in miscellaneous costs,

Blue Ribbon contends that professional fees are to be deferred and

that, in any event, there is an ample cushion to cover any unforeseen

or underestimated expense .

6. Taconic replies that, even as explained, Blue Ribbon's estimates

are unrealistic. Taconic argues that it strains credulity to assume that

the general manager can forgo compensation for any length of time,

given his present financial obligations and circumstances ; that the low

staffing cost estimate is inconsistent with Blue Ribbon's ambitious

15 F.C.C. 2d
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program proposal; and that the staffing cost is at odds with published

VAB figures showing average payrolls of $ 50,300 for markets com

parable in size to Pittsfield. Taconic also claims that the construction

costs still have been shoehorned to fit available funds by overlooking

such expenses as site clearance and office furniture and equipment.

Similarly, Taconic claims that the deferral of professional fees dis

torts the true picture and is impermissible under Commission prec

edent . It concludes that the issue should be added .

7. We do not think that the second requested issue has been shown

to be warranted. We cannot require applicants to project costs and ex

penses with computerlike precision, and we are here impressed by the

fact that both the Blue Ribbon and Peene estimates of Blue Ribbon's

costs and expenses were prepared by experienced broadcasters, and

except for adequately explained differences, are remarkably close.

Thus, regarding first-year expenses,Peene projects salary requirements

at approximately $ 18,000 higher than Blue Ribbon's estimate, but Blue

Ribbon explains that, because of the nature of its proposal, its staffing

demands will not be as extensive as Peene projects. The explanation

appears eminently reasonable. Another difference between the two

estimates relates to music license fees but, as Blue Ribbon points out,

these fees depend on the adjusted gross income of the station; simi

larly, property taxes will depend upon the amount of land owned , and

Taconic has not shown that Blue Ribbon's estimate is without factual

basis. Thefew remaining differences, which are not great, are explained

by differences in operation between Blue Ribbon's proposed station and

the station with which Peene is connected . As to construction costs,

Blue Ribbon has shown that it has allocated more than enough money

to construct its transmitter housing, and Taconic has not shown that

the $ 4,000 for other items will not be sufficient to cover such other addi

tional expenses ( site clearance, foundation, wiring) which, may or

may not be incurred .? In sum , based upon the information before us,

wefind no substantial question as to whether the Blue Ribbon estimates

of construction costs and first-year expenses are unreasonably low ,

and, therefore, the issue has not been shown to be warranted.

Legal Qualifications

8. The last two issues requested by Taconic derive from the fact

that Herbert Levin , Blue Ribbon's principal stockholder, president

* We are not shown that the proposal cannot be fully effectuated using part -time and

contract personnel as proposed . In addition, as Blue Ribbon notes, the general manager and

bookkeeper willbe compensated only as income is generated . While Blue Ribbon does not

relyon first- year revenue to finance the station, it is axiomatic that some income will be

produced, and that, therefore, these persons will not be entirely without a source of income

during the first year.

5 The NAB figures, while indicative of generally prevailing salary requirements, do not

of themselves,establish a benchmark with regard to the requirements of a particular station
in its first year of operation .

* For example , Blue Ribbon explains the difference between Peene's estimate of $ 2,179

for electricity and its estimate of $ 1,500 by noting that it takes far less electricity to

operate a 1-kw station , as it proposes, than the 5 -kw station upon which Peene based his
estimate.

* The deferral of the professional fees does not warrant the addition of an issue. The

Commission has expressed disapproval of the deferral of substantial fixed charges ( 4-1

Broadcasters, 10 FCC 2d 256, 11 R.R. 2d 359 ( 1967 ) ) because of the distortive etrect such

deferral has on the projection of costs and expenses. The deferral of professional fees,

anot uncommon practice among applicants, does not seriously distort the projections bere

cf. Radio Nevada , FCC 68R -496, par. 11 .

1
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and general manager, formerly lived and was employed inProvidence,
R.I.Taconic claims that he now resides, and isemployed by a radio

station in Florida, but that this change has not been reported to the
Commission. Taconic contends that these circumstances raise ques

tions as to whether Levin has entered contractual employment com

mitments having impact on the Blue Ribbon proposal, and whether
there has been a violation of rule 1.65. Blue Ribbon , in opposition,

submits an affidavit by Levin stating that he was transferred to Flor

ida by his employer as apart of a promotion,that the employer knows

of the Blue Ribbon application, and that he is under no obligation to

remain withhis present employer. An affidavit by Blue Ribbon's coun

sel is submittedstating that counsel was promptly informed of the

change in circumstances, and claiming that thechange isnot substan

tial so as to warrant reporting underrule 1.65. In reply, Taconic con
tends that the Levin's residence and employment arrangements may

have significant effects on Blue Ribbon'sability to survey the program

needs of the community since Levin is the only principal with broad

casting experience. Noting that Levin and hiswifeown 64 percent of

Blue Ribbon's stock and are , respectively, president-treasurer and

assistant treasurer , Taconic arguesthat their residence will also be of

decisional importance in the consideration of such comparative factors

as integration of ownership and management.

9. The Review Board stated in Sumiton Broadcasting Co., Inc., 14

FCC 2d 208 , 13 R.R. 2d 1086 ( 1968 ) that in certain circumstances

changes of employment might be of decisional significance, hence re

portable under rule 1.65, but we find nothingin the facts presented to

conclude that such circumstances exist here . The move to Florida, in

the Board's view , does not, of itself, detract from BlueRibbon's rep

resentation in its application that Levin will serve as full -time general

manager when andif the application is granted, and Levin's uncon

troverted affidavitthat he is under no obligation to remainin Florida

affirmatively establishes that such representation can be fulfilled . Thus,

Taconic's assertion about the significance of the move in terms of the

comparative factors of the proceeding is mere speculation. Similarly,
we see no necessary connection between Levin's present residence and

Blue Ribbon's representation that it will continueto survey the pro

gram needs of the community. In short, the mere fact that Levin has

moved, and that this move wasnot reported to the Commission, is not

of itself sufficient to warrant the inclusion of the requested issues.

10. Accordingly , It is ordered , That the petition to enlarge issues,

filed August 26, 1968,by TaconicBroadcasters Is granted to the extent

hereinafter indicated,and Is denied in all other respects; and that is

sue 3in this proceeding, as specified in the designation order, Is
amended to read, in full , as follows:

To determine, with respect to the application of Blue Ribbon Broadcasting

Co. , Inc. , whether each of the stockholders has the necessary net available cur

rent assets to meet his or her commitment to such applicant; and to determine,

on the basis of the foregoing, whether the applicant is financially qualified.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69R -31

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Applications of

JOHN WEIGEL ASSOCIATES (A JOINT VEN- Docket No. 18323

TURE ) , RACINE, Wis. File No. BPCT - 3759

UNITED BROADCASTING CORP ., RACINE, Wis. Docket No. 18324

For Construction Permit for New Televi. File No. BPCT - 3846

sion Broadcast Station

MEMORANDUM OPINION AND ORDER

( Adopted January 16, 1969 )

BY THE REVIEW BOARD : BOARD MEMBER KESSLER ABSENT.

1. John Weigel Associates ( a joint venture) (hereinafter Weigel)

and United Broadcasting Corp. (hereinafter United ) are mutually

exclusive applicants seeking authorization to construct a new television

broadcast station to operate on channel 49 at Racine, Wis. By order,

FCC68–951, released September 24, 1968, the applications were desig

nated for consolidated hearing on financial and suburban issues with

regard to the Weigel application and suburban and concentration of

control issues with regard to the United application. On December 3,

1968, the applicants filed a joint petition for approval of agreement,

which contemplates dismissal of the Weigel application in return for

compensation of expenses incurred in the prosecution of its

application .

2. The joint petition includes the affidavits of both parties to the

argreement setting forth the exact nature of the consideration involved ,

the details of the initiation and history of the negotiations, and the

reasons why the agreement is considered to be in the public interest:

i.e., it would simplify the proceeding by eliminatingvarious issues,

thereby expediting the inauguration of a first television broadcast

service to Racine in the event that United's application is granted.

Thus, except to the extent indicated below , petitioners have complied

in all respects with section 1.525 of the rules.

3. The agreement states that Weigel will be reimbursed in the

amount of $7,500 or such smaller sum as may be approved by the

Commission. The Broadcast Bureau , in its comments, points out that

among the listed expenditures isan item of $810 for legal expenses

and that there is no substantiation for this item . In reply Weigel

1 Other pleadings before the Review Board for consideration are : ( a ) Broadcast Bureau's

comments. filled Dec. 17, 1968, and (b ) reply , Alled Dec. 30,1968, by Weigel. On Jan , 10.
1969. United submitted a statement pursuant to rule 1.65 which reflects an agreementto
transfercontrol ofthe Journal- Times Co., one of its principal stockholders.

? The joint petitioners request waiver ofthe5 -dayprovision of sec .1.525 of the Com

mission's rules. Petitioners have adequately explained the slight delay which has occurred

and the Review Board will consider the petition as if timely filed.

15 F.C.C. 2d
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submits a letter from the lawyer, who states that he is unable to specify

the exact sum incurred in the prosecution of this application, but

gives the sum incurred for various legal services, including the instant

one, over a 2-year period. Absent more detailed and accurate substan

tiation, this sum must be disallowed . Also listed as claimed expendi

tures are $ 125 for trips to Muskegon, Detroit, andJackson, Mich. , to

study operations, and$250 for various trips to and from Racine and

Lake Forest, Ill . , in connection with the proposed operations. Weigel

has failed to show the relationship of these trips to the preparation

and prosecution of its application . Consequently, these sums must also

be disallowed . The remaining expenditures have been adequately
substantiated, and therefore reimbursement in an amount of $ 5,943.83

will be allowed.

4. Accordingly, It is ordered, That the joint petition for approval

of agreement, filed December 3, 1968, by John Weigel Associates ( a

joint venture) and United Broadcasting Corp., Is granted ; that the

agreement Is approved to the extent indicated herein ; that the appli

cation (BPCT-3759) ofJohn Weigel Associates ( a joint venture )

Is dismissed, with prejudice; and that the application (BPCT - 3846)

of United Broadcasting Corp. Is retained in hearing status.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

3 Cf. Western Broadcasting Co., FCC 67R -409 , 10 FCC 20 180 ( 1967 ) .

15 F.C.C. 2a
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FCC 69-72

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In the Matter of

LIABILITY OF WFTL BROADCASTING Co.,

LICENSEE OF STATION WFTL , FORT LAUDER

DALE, FLA.

For Forfeiture

MEMORANDUM OPINION AND ORDER

( Adopted January 22, 1969 )

BY THE COMMISSION : COMMISSIONERS WADSWORTH AND H. REX LEE

ABSENT.

1. The Commission has under consideration ( 1 ) its notice of appar

ent liability dated May 24, 1968, addressed to WFTL , Fort Lauder

dale, Fla., and ( 2 ) licensee's response to the notice of apparent

liability dated July 2, 1968 .

2. The notice of apparent liability in this proceeding was issued

because ofthe licensee's apparent willful or repeated failure to observe

the provisions of section 73.47 ( b ) of the Commission's rules in that

the results of WFTL's equipment performance measurements were

not on file and available for examination as required between July

29, 1967, and October 31, 1967. The notice provided that , pursuant

to section 503 (b ) of the Communications Act of 1934, as amended, the

licensee was subject to an apparent forfeiture liability in the amount
of $ 200 .

3. In response to the notice of apparent liability the licensee asserts

that it did not violate section 73.47 (a ) of the Commission's rules and,

therefore, requests that it be relieved of liability . Licensee maintains

that even though WFTL's equipment performance measurements

were not made at intervals of no less than 365 days, such measurements

were made within a reasonable period of time; that the Commission's

rules do not require that measurements be made every 365 days ; that

the Commission has imposed forfeitures "*** only when substantially

more than 1 year has elapsed since the preceding proof," and that

**** the 3 -month alleged delinquency here involved is the shortest

period which *** [licensee was] able to find in reported Commission

decisions.” Alternatively, licenseemaintains that "*** even assuming
that a violation of section 73.47 ( b ) of the rules took place, that

violation was neither willful nor repeated .” Licensee states in this
respect that it did not knowingly commit the violation and that ****

there was, at most, [only ] a failure to perform a yearly duty * * *".

15 F.C.C. 2d
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4. We have carefully considered licensee's response and the cir

cumstancessurrounding the violations in this proceeding, but we are

not persuaded by licensee's arguments either to remit or reduce the

amount of its apparent liability for forfeiture. Section 73.47 ( a) of

the rules, as worded at the time of the Commission's inspection of

WFTL, required that equipment performance measurements be made

at least at yearly intervals. As we stated in Mt. Sterling Broadcasting

Co., 12 FCC 2d 571 ( 1968 ) , " [t ] he simple construction of this rule

requires such measurements to be made once a year at dates no more

than 12 months apart.” Even under the later amendment to section

73.47 ( a ), the licensee here would have been in violation of the rule,

since its measurements were made more than 14 months apart. See

Amendment of Part 73 of the Commission's Rules and Regulations,

14 FCC 2d 230 ( 1968 ). Section 73.47 (b ) of the rules requires that the

data required by section 73.47 ( a ) shall be kept on file at the trans

mitter, retainedfor a period of 2 years, and on request shall bemade

available during that timeto any duly authorized representative of

the Commission . When WFTL was inspected on September 29, 1967,

the only equipment performance measurements on file and available

for examination were dated July 28, 1966, and the licensee did not

complete new measurements until October 31, 1967. It is evident,

therefore, that the licensee was in violation of section 73.47 ( b) each

day from July 29, 1967, the date new equipment performance measure

ments should have been completed and made available for inspection ,

to October 31 , 1967 , the date new measurements were completed and

made available, and that the violation was repeated. Friendly Broad

casting Co., 23 R.R. 375 ( 1962) .

In view of the foregoing, It is ordered , that WFTL Broadcasting
Co. Forfeit to the United States the sum of $ 200 for repeated failure

to observe the provisions of section 73.47 ( b ) of the rules. Payment of

the forfeiture may be made by mailing to the Commissión a check or
similar instrument drawn to the order of the Treasurer of the United

States. Pursuant to section 504 ( b ) of the Communications Act of

1934, as amended, and section 1.621 of Commission rules, an applica

tion for mitigation or remission of forfeiture may be filed within 30

days of the date of receipt of this memorandumopinion and order.

it is further ordered . That the Secretary of the Commission send a

copy of this memorandumopinion and order by certified mail - return

receipt requested to WFTL Broadcasting Co. licensee of station

WFTL, Fort Lauderdale, Fla.

FEDERAL COMMUNICATIONS COMMISSION .

REN F. WAPLE, Secretary.

15 F.C.C. 2d
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FCC 69-22

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON , D.C. 20554

In re Cease and Desist Order To Be

Directed Against the Following CATV

Operator
Docket No. 17604

WILLMAR VIDEO, INC. , OPERATOR OF A COM

MUNITY ANTENNA TELEVISION SYSTEM AT

WILLMAR, Minn.

MEMORANDUM OPINION AND ORDER

( Adopted January 9, 1969 )

BY THE COMMISSION : COMMISSIONER BARTLEY CONCURRING IN PART

AND DISSENTING IN PART AND ISSUING A STATEMENT.

1. Before the Commission for consideration are its memorandum

opinion andorder, FCC 68–1090, released November 8,1968, a petition

for reconsideration and a motion for stay filed by Willmar Video,

Inc., on December 9, 1968.1

2. In its petition for reconsideration, Willmar alleges that the Com

mission has imposed upon it obligations not contemplated by section

74.1103 of the rules, and that the Commission has directed Willmar

to comply with an order which exceeds the scope of section 74.1103( f)

of the rules. Alternatively Willmar requests that the Commission

clarify its order to delete any apparent requirement that Willmar con

tinue to afford KCMT nonduplication protection on programs er

roneously specified by KCMT. In its motion for stay , Willmar

incorporates its petition for reconsideration , and alleges irreparable

injury if the Commission's memorandum opinion and order, which was

released on November 8, 1968, is enforced .

3. We do not believethat any extended discussion of this matter is

called for. Willmar Video makes the assertion that the Commission's

order directs it “ * * * to delete programs in accordance with KCMT :
erroneous request, despite the fact that it would result in deletion of

whichever program appeared in the time slot specified by the station

whether ornot it is a duplicating program within the meaning of see

tion 74.1103 ” ( Pet. for Rec. , p . 4 ) . Our order does nothing of the

kind. The order is perfectly clear in setting out ( 1 ) that KCMT:

notification procedure did not meet the rule, “ since it frequently simply

specified the network program to be protected and the time it was

being presented on KCMT, without specification of the time distant

stations were also carrying the program ” ( par. 6 ) ; ( 2 ) that KCMT

most recent method of notification described in paragraph6 , does meet

the rule requirements; ( 3 ) that KCMT is to make its notification re

quests in that form " and to strive conscientiously to avoid errors"

1 Central Minnesota Television Co., Inc. ( KCMT ) , filed an opposition to the motion for

stay on Dec. 16 , 1968. Central stated that it would respond to the merits of the petition for

reconsideration in a subsequent pleading. In view of the Commission'sdispositionofboth

of Willmar's submissions, it is not necessary to await any further pleading by Centra !

15 F.C C. 20
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( par. 7) ; and (4 ) “upon receipt of such notifications, Willmar Video

is to afford immediate same-day nonduplication requests ” ( par. 7 ) .

We wenton to state : " If an occasional error occurs on KCMT's part,

which Willmar Video itself recognizes as a normal possibility, Will
mar Video is not to cease affording nonduplication protection. We

expect such errors to be rare ; ifthey occur with any significant fre
quency, the CATV system may bring the matter to theattention of

theCommission,and we shall take appropriate remedialaction to deal

with any unjustifiable inconveniencing of the viewing public” (par. 7 );
4. The clear thrust of the above -quoted material is that frequent

errors by KCMT must cease but that a rare error does not meanthat

Willmar Video is to cease affording general nonduplication protection

to KCMT. Of course it need not afford nonduplication protection to a

particular specification which it finds to be in error. But the overall

determination of whether nonduplication protection generally is to

be afforded KCMT because of errors by KCMT is no longer to be

made by Willmar Video . If such errors occur other than on a rare

basis — and we do not believe that they will in view of our clear ad

monition to KCMT and the fact that in these circumstances such a

careless way of proceeding, to the detriment of the viewing public,

would reflect seriously upon KCMT's qualifications — the Commission

should be promptly notified andthe Commission stands ready to take

appropriate remedial action to deal with any such wholly “ unjustifi
able inconveniencing of the viewing public" ( par. 7 ) .

5. Finally, we stress again , in view of this latest round of pleadings,
that what is called for - and'immediately - is " the good faith , reason

able cooperation of the broadcaster and the CATV operator, for the

common good of the partiesandof the viewing public intheir com
munities ” (par. 9 ) . Our order thus did not exceed our rules, require

any unreasonable action by Willmar Video, or create any irreparable
injury.

6. Accordingly, It is ordered, That Willmar's motion for stay Is

denied and that its petition for reconsideration Is granted to the extent

reflected herein and specifically our order is clarified as follows:

( a ) Willmar must afford nonduplication for any programs where properly

requested ( see par. 6, Nov. 8 memorandum opinion and order ) , but if there are

erroneous requests for nonduplication, Willmar need not provide protection in

those specific instances of error. However, the fact of such error ( s ) shall not be

a basis for cessation by Willmar of its responsibility to afford nonduplication

protection for all other programs as to which there is no erroneous request.

( b ) In those instances where erroneous requests are made Willmar should

immediately notify KCMT and send a copy of the notification to the Commission .

( C ) KCMT is to make every effort to be sure that its requests are error free.

If documented errors are brought to the Commission's attention indicating that

KOMT is not acting in a responsible fashion , appropriate remedial action will be

taken by this Commission.

FEDERAL COMMUNICATIONS COMMISSION ,

BEN F. WAPLE, Secretary.

STATEMENT OF COMMISSIONER ROBERT T. BARTLEY CONCURRING IN

PART AND DISSENTING IN PART

I concur in granting the petition to the extent that it clarifies the

November 8 order ( but see my dissent to adoption of the said order,

15 FCC 2d 113, 116 ) .

15 F.C.C. 2d



1026 Federal Communications Commission Reports

FCC 69R - 21

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Applicationsof

WSTE - TV , INC. (WSTE ), FAJARDO, P.R.

For Extension of Time Within Which To

Construct

WSTE - TV, INC. (WSTE) , FAJARDO, P.R.

For Modification of Construction Permit

Docket No. 18048

File No.

BMPAT -5777

Docket No. 18049

File No.

BMPCT -6029

MEMORANDUM OPINION AND ORDER

(Adopted January 14, 1969 )

BY THE REVIEW BOARD :

1. Presently before the Review Board is an appeal from a series of

examiner's rulings 1 restricting the scope of cross-examination in a

proceeding involving the applications of WSTE - TV, Inc. (WSTE ) ,

Fajardo, P.R., for extension of time within which to construct its

station and for modification of its construction permit. The applica

tions were designated for hearing by the Commission (FCC 68-277,

released Mar. 11, 1968, 11 FCC 21 1013, 12 R.R. 2d 605 ) on several

issues including, interalia, a UHF impact issue. WAPA -TV Broad

casting Corp. (WAPA ), licensee of VHF television station WAPA

TV, San Juan, P.R.; Telemundo, Inc. , licensee of VHF television

station WKAQ - TV, San Juan ; and Telesanjuan, Inc. ( Telesanjuan ),
licensee of UHF television station WTSJ, San Juan , oppose a grant

of WSTE's applications and were made parties respondent in the
designation order.

2. WSTE appeals from several evidentiary rulings, all relating to

the scope ofWSTE's cross-examination , made by the examiner at a

hearing conference held on November 14 , 1968. On that day, Telesan

juan presented evidence under the UHF impact issue, showing

among other things, that its expenses exceeded its revenues during

1966, 1967, and the first 9 months of 1968. On cross-examination.

WSTE's counsel asked Telesanjuan's witness, Joseph P. Cooney,

comptroller for Telesanjuan, to identify the advertisers who had sup

1 The pleadings before the Review Board are : ( 1 ) Appeal from adverse rulings of

ding officer, filed Nov. 20, 1968, by WSTE ; ( 2 ) opposition ,filed Nov. 29, 1965. by

: ,
( 4 ) opposition , filed Dec. 10, 1968, by the Broadcast Bureau ; and ( 5 ) reply , filed Dec. 20 .

1968, by WSTE,

* The UHF impact issue ( issue 4 ) reads as follows : " To determine whether à grant of the

application would impair the ability ofauthorized and prospective l'HF television broad

cast stations in the area to compete effectively, or would jeopardize, in whole or in part

the continuation of existingUHF television service," Telesanjuan , Telemundo , Inc.. and

WAPAbeartheburdenofproceeding and the burden of proof under this issue.

15 F.C.C. 20
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plied the broadcast revenues about which he had testified . Objections

to these questions were sustained by the examiner on the ground that

WSTE had not shownthe necessity at the time of disclosing what the

examiner characterized as inherently confidential information. How

erer, the rulings were made without prejudice to the question being

reasked, if it seems appropriate after we have seen more of ( Telesan

juan's] direct case. In its instantappeal filed pursuant to section 1.301

of the Commission's rules, WSTE maintains that the examiner erred

in restricting WSTE's cross -examination of Telesanjuan's witness,

that it is necessary to ascertain the sources of the revenues in order

to test the significance of the revenues figures, and that, under the

circumstances of this case, the matter is fundamental and affects the

conduct of the entire case. WSTE requests the Board to reverse the ex

aminer's adverse rulings and to direct Telesanjuan to furnish to

WSTE thenames of the advertisers and advertising agencies from

whom broadcast revenues were obtained in 1967 and the first 9 months

of 1968. WAPA, Telesanjuan and the Broadcast Bureau oppose the

appeal.

3. WSTE's appeal will be denied. In a note to rule 1.301, the Com

mission has specified that, “ unless the ruling complained of is funda

mental and affects the conduct of the entire case, appeals should be

deferred and raised as exceptions." Stated otherwise, “ interlocutory

appeals are not favored by the Commission and *** will be enter

tained only if the interlocutory ruling is one which is fundamental

and affects the conduct of theentireproceeding* * * . ” “ What the

Bible Says, Inc.," 12 FCC 2d 610, 611, 12 R.R.2d 1210, 1211 ( 1968 ) .

The Review Board is of the view that WSTE has not shown that the

rulings complained of are fundamental and affect the conduct of the

entire case . The assertions that the information sought to be elicited is

relevant to the issues, and that the rulings complained of have frus

trated the preparation of a rebuttal case do not persuade us otherwise.

The test under the note to rule 301 is not whether the disputed testi

mony is relevant ; and , as pointed out by the Broadcast Bureau, in its

ospposition, there appear to be other sources of information available

toWSTE ( e.g. , advertising agencies in San Juan ) from which WSTE

could test the significance of the revenues figures . Moreover, appel

lant has not specifically alleged , and we find nobasis for concluding,

that the examiner's restriction of the scope of WSTE's cross -examina

tion was unauthorized or a manifest abuse of discretion . See Bay

3 Duringhis direct examination, Cooney gave the broadcast revenues and expenses of

station WTSJ for theperiodin question. Through him , the station'sform324's(Annual

Financial Report of Broadcast Station Licensees) for 1966 and 1967 were offered in

evidence .

* At an Apr. 18, 1968, prehearing conference, the examiner denied deposition and dis

covery requests made by WSTE which, among other things, sought documents relating to

the broadcast operations of the respondents' television stations, including advertising rate

cards and individual advertising contracts. The examiner, in denying the requests, noted

thatsuch documents are traditionally regarded as sensitive business material, of particular

valne to competitors. The examiner's rulingwasaffirmed by theReview Board . FCC 68R

270.releasedJune27. 1968 , 13 FCC 2d 848, 13 R.R.2d593.

SWSTE does not question the reliability of Telesanjuan's revenue figures.

15 F.C.C. 20
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Broadcasting Co., 10 FCC 2d 331, 11 R.R.2d 429 ( 1967). See also

Chapman Radio and Television Co., 6 FCC 2d 768, 769, 9 R.R. 2d

595, 597 ( 1967 ) . Thus, the examiner's rulings that he would not per

mit cross-examination to elicit the names of specific advertisers were

made without prejudice to a renewed request for such information

if subsequent events revealed the necessity for this information . There

after, by memorandum opinion and order, FCC 68M -1703, released

December 27 , 1968, the examiner granted WSTE's request for the

production of program logs, noting that “ the logs are wanted as an

indirect method ofidentifying the advertisers onWTSJ.” Under these

circumstances, we find no adequate basis for overturning the exam

iner's rulings, and the appeal will be denied .

4. Accordingly, It Isordered , That the appeal from adverse rulings

of presiding officer, filed November 20, 1968, by WSTE -TV , Inc.

(WSTE ), is denied .

FEDERAL COMMUNICATIONS COMMISSION ,

Ben F. WAPLE, Secretary.

& In Bay Broadcasting , the Commission pointed out that if it "Is to have any kind of

orderly and efficient hearing process, pleadings essentially interlocutory in nature must be

considered and ruled upon bythe hearing examiner, and, except where there is manifest

abuse of discretion or clearlyunauthorizedaction , ' shouldnot be reviewed by the com
mission or Review Board until the hearing has been completed and a report or decisioa

made or the record transferred to the Review Board or Commission" ( 10 ÉCC 20 331 , 332

11 R.R. 2d 429, 430 ) .

15 F.C.C. 2d
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The following are notations of Commission actions which are not

printed in full.

on

AMENDMENT OF RULES

Amendment of sec . 43.42 concerning re- Amateur Rules to measure the output

ports pensions and benefits, of power of amateur stations, denied,

adopted , Nov. 20 , 1968. Dec. 5 , 1968.

American Radio Relay League, Inc. , Amendment of Part 97 concerning

petition to suspend the amendment of Novice Class amateur radio license,

part 97, denied , Nov. 26, 1968. denied, Dec. 12, 1968.

Mid -Columbia Radio Club, petition for Amendment of sec . 73.253 ( a ) and

rulemaking to amend part 95 to re- 73.553 ( a ) ( note 2 ) , effective date of

serve a citizens radio frequency for requirement concerning SCA modu

emergency communications, denied , lation monitors, adopted , Dec. 12,

Nov. 26, 1968. 1968.

Marshall, Joseph , petition to amend Amendment of sec . 74.951 ( a ) ( 1 ) , In

Amateur Radio Service Rules to re- structional TV fixed Service, adopted,

serve frequencies for experimenta- Dec. 12, 1968 .

tion , denied, Nov. 26, 1968. Amendment of sec. 73.202 , FM table of

Thomas, Earl R., petition to amend assignments, adopted, Dec. 12, 1968.

APPARENT LIABILITY FOR FORFEITURE

Western Oklahoma B / cing Co. , KWDE, | Henryetta Radio Co. , KHEN, Henry

Clinton , Okla . , violation of pre-sun- etta , Okla . , violation of sec . 73.93 ( b ) ,

rise conditions of license, amount of 73.56, 73.40 ( b ) ( 3 ) ( iv ) , 73.113 ( a )

$ 500 , Dec. 12, 1968. ( 6 ) , amount of $ 1,000 , Jan. 22, 1969 .

WSJM, Inc. , WSJM (FM ) , St. Joseph , Sandia B /cing Corp., 'KABQ, ' Albu

Mich . , violation of sec . 73.281 ( a ) , querque, N. Mex. , violation of sec.

amount of $ 500 , Dec. 18, 1968. 73.93 ( b ) , amount of $ 500, Jan. 22,

Northeast Wyoming B / cers, Inc. , KASL, 1969 .

Newcastle, Wyo. , violation of sec. Logan Cnty. B/cing Co. , KCCL, Paris,

73.93 ( e ) , amount of $ 1,000, Dec. 23, Ark. , violation of sec. 73.87 and 73.99,

1968 . amount of $ 1,000 , Feb. 5, 1969.

WPAR, Inc., WPAR, Parkersburg, Quincy Valley B /cers, KPOR, Quincy,

W. Va. , violation of sec . 73.67 ( a ) ( 4 ) , Wash ., violation of sec. 73.87 , amount

amount of $ 1,000 , Jan. 15, 1969. of $ 500 , Feb. 5 , 1969.

McAlester B/cing Co., Inc. , KTMC, Mc- Holland B / cing Co. , WHTC -AM -FM ,

Alester, Okla. , violation of Holland, Mich. , violation of

73.93 ( b ), amount of $500, Jan. 15, 73.57 ( a ) and 73.267 ( b ) ( 1 ) , amount

1969 . of $750, Feb. 5 , 1969.

Basin B/cing Corp. KRSC, Othello, Faulkner Radio , Inc. , WBTR - FM , Car

Wash ., violation of sec. 73.47 ( a ) , rollton , Ga . , violation of sec . 73.299 ,

73.111 ( a ) , 73.39 ( d ) ( 1 ) ( vii ) , amount amount of $ 3,000 , Feb. 5, 1969.

of $ 650, Jan. 15, 1969.

sec . sec .

APPLICATIONS ACCEPTED FOR FILING

KZUN, Inc. , KZUN, Opportunity, Joellen B/cing Corp., KOTN -FM , Pine

Wash. , Nov. 20, 1968. Bluff, Ark. , Dec. 5 , 1968.

Town and County Radio, Inc., WYFE, Citrus B /cing Co., WYSE, Inverness,

Nov. 20, 1968. Fla. , Dec. 5, 1968.

Indian Nation B /cing Co.,Poteau, Okla. , Jackson , Phil D. , Eureka , Calif. , Dec.

Nov. 20 , 1968. 12, 1968.

Brinsfield B /cing Co., Oil City, Pa. , Nov.

26 , 1968.

15 F.C.C. 2d
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ASSIGNMENT OF LICENSE & TRANSFER OF CONTROL

License of WNNR -AM -FM & CP for tian B/cing Network, Inc., granted,

WJMR - TV, New Orleans, La . , from Dec. 18, 1968.

Supreme B/cing Co. , Inc. , to Summit Station KISW (FM ) , Seattle, Wash. ,

B / cing Co. , Inc. , granted, Nov. 20, from Lippencott, Ellwood W. , to Se

1968 . attle, Portland , and Spokane Radio .

License of KXKX - FM , San Francisco, granted , Dec. 19, 1968.

Calif. , and SCA, from San Francisco | Air Capitol , Inc., WMAD , Madison,

Theological Seminary to Bay Area
Wis. , from Searles, Neil K. , to Hud

Educational TV Association , granted, son B / cing Corp., Dec. 20 , 1968.

Nov. 20, 1968. Station WMCR , Oneida , N.Y. , from

Capital City TV Corp., KBLL & KBLL
C&U B/cing Corp., to Warren B/cing

TV, Helena , Mont., from McAdam ,
Co. , Inc. , granted , Dec. 19, 1968.

Paul, and Scribner, A. W., to Babcock ,
Station KTHI-TV, Spokane, Wash. ,

from Pembina B/cing Co., Inc., to

Tim , granted , Dec. 18, 1968.
Spokane TV, Inc. , granted , Jan. 22,

Station WEIV - FM , WJIV - FM , WMIV- 1969.

FM , WBIV - FM , and CP for WBIV- | Bigham, Allen C. , Jr. , KCTY, Salinas,

FM , from C & U B/cing Corp., to Chris- Calif. , to Jeco, Inc., Jan. 22, 1969.

AUTHORIZATION

Comsat, authorization to participate in | Staff authorized to grant individual re

granting the manager authority to quests for extension of time to com

proceed with procurement of long lead ply with +5Kc/s frequency deviation ,

items, granted , Dec. 13, 1968. Jan. 13, 1969.

Cosmopolitan B /cing Corp.,WHBI -FM , Midwest TV , Inc. , KFMB -TV, San
Newark , N.J. , authorization to move Diego, Calif. , parties authorized to file

transmitter site, granted, Jan. 9, 1969 . replies, Jan. 29, 1969 .

Cosmopolitan B / cing Corp.,WHBI- FM , University of Arizona , application in

Newark, N.J. , remote control author- experimental service, Chief Engineer

ity, granted, Jan. 9, 1964. given authority to grant application

Mineral King B / cers, Tulare, Calif ., in- and subsequent similar applications,

terim authority to operate facilities Feb. 5, 1969.

previously operated by station KDFR

(FM ) , granted, Jan. 9, 1969 .

CATV

Midwest TV, Inc. , KFMB -TV, San | Buckeye Cablevision , Inc. , Toledo, Ohio,

Diego, Calif. , request for postpone- prohibited from providing signals of

ment of reporting date, partially Detroit-Windsor TV station to addi

granted , Dec. 5, 1968. tional subscribers, Dec. 23 , 1968.

CEASE AND DESIST ORDER

New York Telephone Co. , New York,

N.Y. , additional information

quested , Dec. 18, 1968.

re

CONCENTRATION OF CONTROL

New B/cing Corp., Charlevoix, Mich. ,

data required on concentration of

control question, Jan. 8, 1969.

15 F.C.C. 2d
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CONSTRUCTION PERMIT

Borgen , Obed S. , Wisconsin Dells, Wis. , Percypeny Radio , Parsippany Troy

granted, Nov. 20, 1968. Hills, N.J. , granted , Dec. 18, 1968.

Fritts B/cing, Inc. , Indianola , Miss. , Trans-Florida Radio, Inc. , Bartow, Fla . ,

granted, Nov. 20, 1968. granted, Jan. 8 , 1969.

Garryowen Butte T.V. , Inc. , KXLF- TMF Comm ., Inc. , New Prague, Minn. ,

TV, Helena , Mont., granted , Nov. 26, granted , Jan. 8 , 1969.

1968. Custer B/cing Corp., Miles City, Mont.,

California Enterprises, Inc. , San Fran- granted , Jan. 8, 1969.

cisco , Calif. , granted, Nov. 20 , 1968. Bd . of Ed ., Jefferson Cnty ., Ky. , WFPK

New B / cing Corp., Charlevoix, Mich ., TV, Louisville, Ky. , granted , Jan. 8,

granted , Nov. 20, 1968. 1969.

State Mutual B /cing Corp., Worcester, WKAP, Inc., Bethlehem , Pa . , granted,

Mass ., granted, Dec. 5, 1968. Jan. 15, 1969.

KHEY B /cing, Inc. , KHEY, El Paso, Williston Enterprises, Inc., Williston ,

Tex ., granted , Dec. 18, 1968. N. Dak. , granted, Feb. 5 , 1969 .

Cranje B/cing Co., Inc. , Catskill , N.Y. ,

granted, Dec. 18, 1968 .

DENIAL OF WAIVER

Antelope B/cing Co. , Lancaster, Calif. , | Pacific & Southern B/cing Co. , Inc. ,

waiver of 73.207 ( a ) , denied, Nov. 20 , Honolulu , Hawaii, waiver of 74.602

1968. ( h ) , 74.631 ( c ) , 74.632 ( a ), and 74.637

Richardson, J. Ned. , Chico, Calif. , ( a ) , denied , Nov. 26, 1968.

waiver of 73.315 ( a ), denied, Nov. 20 , Metropolitan Atlanta Radio , Atlanta ,

1968. Ga. , waiver of 1.569, denied, Dec. 12,

1968.

Maizels, Albert D. , Vienna, Va. , waiver

of 1.569 ( b ) ( 2 ) ( i ) , denied , Nov. 26 ,
Kernersville B/cing Co. , Inc. , Kerners

1968.
ville, N.C. , waiver of 1.569 ( b ) ( 2 ) ( i ) ,

denied , Dec. 12, 1968 .
Pacific B/cing Corp., Honolulu, Hawaii, McLendon Pacific Corp., KABL -AM &

waiver of 74.602 ( h ) , 74.631 ( c ) , 74.632 FM, Oakland-San Francisco, Calif. ,

( a ) , and 74.637 ( a ), denied , Nov. 26, waiver of 73.30 ( a ), denied , Dec. 18,

1968 . 1968 .

Western Telestations, Inc. , Honolulu , Plough B /cing Co. , Inc. , WMPS, Mem

Hawaii , waiver of 74.735 ( d ), denied, phis, Tenn. , waiver of 73.37, denied ,

Nov. 26, 1968. Jan. 8, 1969.

DESIGNATION FOR HEARING

Snake River Valley TV, Inc. , Wampa, Atlantic Video Corp., WRTV, Newark,

Idaho, Nov. 20 , 1968. N.J. , Dec. 12, 1968.

KZNG B/cing Co., Hot Springs, Ark ., Gale B/cing Co. , Inc. , WFMT, Chicago,

Nov. 26 , 1968. Ill . , Jan. 9, 1969.

Chaconas, Nick J. , WHMC, Gaithers- Mineral King B / cers, Tulane, Calif. ,

burg, Md. , Dec. 5, 1968. Jan. 9, 1969.

McBee, Howard M., Lawton, Okla. , Dec.

5, 1968.

EXTENSION OF TIME

Time for filing comments and reply com- Diego, Calif. , date of filing progress

ments in rulemaking proceeding, reports postponed , Jan. 13, 1969.

docket No. 18261 and 18262, extended, National Cable TV Assn . , Inc. , time for

Nov. 20, 1968. filing in re amend. of part 73, ex

Midwest TV , Inc. KFMB -TV, San tended , Jan. 22, 1969.

FAIRNESS DOCTRINE

Letter to Zapple, Nicholas, Communica

tions Counsel, U.S. Senate Committee

on Commerce, concerning application

of fairness doctrine to CATV, Nov. 20,

1968.

15 F.C.C. 2d
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NOTICE OF INQUIRY

Third Notice of Inquiry relating to

preparation for a World Administra

tive Radio Conference of the ITU on

matters of radio astronomy and space

services, adopted, Nov. 14, 1968.

NOTICE OF PROPOSED RULE MAKING

Amendment of part 21 concerning appli- translator and booster stations, Jan.

cations in the Domestic Public Point- 9, 1969.

to-Point Microwave Radio Service in- Amendment of sec . 73.81, hours of op

volving TV relay service to CATV sys- eration , Jan. 15, 1969.

tems, adopted , Nov. 20, 1968. Amendment of part 73, subpart E. re

Amendment of Sec. 21.101 concerning mote control of TV B/c operation .

transmitter frequency tolerance re- Jan. 15, 1969.

quirements, Nov. 26, 1968. Amendment of sec. 73.606, Flagstaff,

Amendment of sec. 73.202, FM table of Ariz. , Jan. 15, 1969.

assignments, Nov. 26, 1968. Amendmentof sec. 73.202, Chesapeake

Amendment of sec. 73.606 ( b ) , TV table Virginia Beach , Va ., Jan. 15, 1969.

of assignments, Nov. 26, 1968. Amendment of sec. 73.202, Albion , Bat

Amendment of parts 73 and 74, reten- tle Creek , Fremont, and Zeiland,

tion of records kept by stations, Nov. Mich . Jan. 15, 1969.

26, 1968. Amendment of part 2, sale , import, ship

Amendment of part 87, Civil Air Patrol ment of devices causing interference,

participation in search and rescue Jan. 15 , 1969 .

operations, Dec. 12, 1968. Amendment of sec. 73.606 , Annapolis,

Amendment of parts 81 and 83, ITU Md ., and Seaford , Del., Jan. 22 , 1969.

manual, Jan. 8, 1969. Amendment of sec. 73.606 (b ) , Williams

Amendment of sec. 74.1031 ( c ) and port, Pa. , Jan. 22, 1969.

74.1105 ( a ) and ( b ), Jan. 8 , 1969. Amendment of part 2, 1437–1537 MHz

Amendment of part 74 , low power FM withdrawn , Feb. 5, 1969 .

ORAL ARGUMENT

Oral argument scheduled for Nov. 18, CATV, argument scheduled , Jan. &

in the matter of amendment of sec . 1969.

0.457, cancelled , Nov. 14 , 1968. Star Stations of Indiana , Inc. , WIFE

Star Stations of Indiana , Inc., WIFE
additional time granted , Jan. 9, 1969.

AM -FM , argument scheduled, Dec.18, Columbia B / cing System , Inc. , oral ar

1968.
gument in WBBM - TV inquiry sched

uled for March 3, 1969, Jan. 9, 1969.

Roach , John C. , Calhoun ,Ga., argument Amendment of part 74 relative to CATT.

scheduled , Dec. 18, 1968.
allocation of time clarified , Jan. 15 .

Amendment of Part 74 relative to 1969.

PROPOSED RULE MAKING

Amendment of sec . 73.606 , Waukegan

and Danville, Ill . , denied , Jan. 15,

1969.

Amendment of part 74 , TV Camera Syn

chronizing Signals, denied, Jan. 15.

1969.

Amendment of Sec. 73.202, Panama

City, Fla . , denied , Jan. 22, 1969 .

RECONSIDERATION PETITION

National Ed. Foundation, Inc., Wash-Florida-Georgia TV Co., Inc., Jackson

ington , D.C., denied , Nov. 26, 1968. ville, Fla . , dismissed, Jan. 8 , 1969 .

Cedar Valley Radio, Cedartown, Ga., Raybin , George Nims, denied , Jan.

denied, Nov. 26, 1968. 1969.

15 F.C.C. 2d
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RENEWALS

Radio Enterprises of Ohio, WREO, Ash - l. Calif. , short-term license renewed ,

tabula , Ohio, granted, Nov. 26, 1968. Jan. 22, 1969.

Bigham , Allen C. , Jr. , KCTY, Salinas,

REPORT AND ORDER

First Report and Order, amendment of Report and Order, amendment of sec .

sec . 73.202, FM table of assignments, 73.606 (b ) , TV table of assignments ,

adopted, Dec. 12, 1968. adopted, Jan. 8, 1969.

REVIEW

Cornbelt B/cing Corp., Lincoln , Nebr., Akron Telerama , Inc. , Akron , Ohio, mo

denied, Nov. 26, 1968. tion for review, dismissed, Dec. 18,

Moline TV Corp., WQAD-TV, Moline , 1968.

Ill . , denied, Dec. 5, 1968. Orange Nine, Inc. , Orlando, Fla . , denied,

Kentucky Central TV , Inc. , WKYT-TV, Jan. 8, 1969.

Lexington, Ky. , denied , Dec. 2, 1968.

RULES, WAIVER OF

KZUN, Inc. , KZUN , Opportunity, Citrus B/cing Co., WYSE, Inverness,

Wash.. waiver of 1.569 ( b ) ( 2 ) ( i ) , Fla ., waiver of 1.571 , Dec. 5 , 1968.

Nov. 20, 1968. Alaska Aviation Radio, Inc., waiver of

Town and Country Radio, Inc., WYFE, 87.297 ( d ) , Dec. 12, 1968.

waiver of 1.569, Nov. 20, 1968. Jackson , Phil D. , Eureka , Calif. , waiver

Indian Nation B/cing Co., Poteau, of 1.569 ( b ) ( 2 ) ( i ) , and 73.37 ( a ), Dec.

Okla. , waiver of 73.207 ( a ) , Nov. 20, 12, 1968.

1968. Cosmopolitan B/cing Corp. , WHBI -FM ,

Garryowen Butte T.V. , Inc. , KXLF-TV, Newark, N.J. , waiver of 73.210 ( a )

Helena , Mont., waiver of 74.732 ( e ) ( 2 ) , Jan. 9, 1969.

( 2 ) , Nov. 20, 1968. Board of Education , Jefferson County,

California Enterprises, Inc. , San Fran- Ky. ,, WFPK-TV , Louisville, Ky. ,

cisco, Calif. , waiver of 73.685 ( e ) , Nov. waiver of 73.610 ( d ) and 73.698, Jan.

20 , 1968. 8, 1969.

Northern States Power Co. , St. Paul, Station KTHI-TV, Fargo -Grand Forks,

Minn., waiver of 91.254 (b ) ( 30 ) , Dec. N. Dak ., waiver of 1.597 . , Jan. 22 ,

5, 1968. 1969 .

Joellen B/cing Corp., KOTN -FM , Pine Sangre de Cristo B / cing Corp., KOAA

Bluff , Ark. , waiver of 73.211 ( d ) , Dec. TV, Pueblo , Colo. , waiver of 73.652

5, 1968 . ( a ) , Feb. 1969.

SHOW CAUSE ORDER

Ashtabula Telephone Co. , Ashtabula ,

Ohio, Withdrawn, Feb. 5 , 1969.

STAY

Sunset B/cing Corp. , Yakima, Wash . | Cornbelt B/cing Corp. , Lincoln , Nebr. ,

stay vacated, Nov. 26, 1968. petition dismissed , Nov. 26, 1968.

TELEPHONE RATES

American Telephone & Telegraph, peti

tion by Western Union Telegraph Co.

requesting Commission to pressure

A.T. & T. to withdraw certain tariff

revisions, denied, Jan. 29, 1969 .

15 F.C.C. 2a



1034 Federal Communications Commission Reports

MISCELLANEOUS

Staff instructed to make recommenda- | Emergency Action Notification System,

tions concerning improvement of the Third Method Test procedures, re

frequency assignment record -keeping vised, Dec. 18, 1968.

system, Nov. 20, 1968. Report of Mail in Broadcast Bureau for

Existence of unauthorized FM transla- Nov. 1968, noted, Dec. 18, 1968.

tor operating in Helena, Mont., noted , Period for filing comments in response
Nov. 20, 1968. to Third Notice of Inquiry relating

Ohio Bell Telephone Co. , Cleveland, to preparation for a World Adminis

Ohio, depreciation rates modified , trative Radio Conference of the ITC ,

Nov. 20, 1968. extended , Dec. 13, 1968 .

Extension of cut-off date in 150.8–162 Proceeding concerning preparation for

Mc / s band allocation proceeding, Nov. the fifth session of IMCO , terminated ,

20 , 1968. Jan. 8, 1968.

New York Telephone Co. , New York , Radio Columbia, Inc. , Boston , Mass.,

N.Y., depreciation rates modified , Nov.
notification that a trafficking issue is

26, 1968. required, Jan. 8, 1968.

Northwestern Bell Telephone Co. ,
H. & D. Drywall Co. , Charlotte, N.C..

Omaha, Nebr. , depreciation rates
Moore, James G. , Northport, Ala ..

modified , Nov. 26, 1968.
Jones, Toy Bernard, Danville, Va. ,

Columbia B/cing System , Inc., request
applications in Citizens Radio Sert

that a staff memorandum be made
ice, granted , Jan. 15, 1969.

Amendment of sec . 19.735—206 . Ethical
public, denied, Nov. 26, 1968 .

Report ofmail in Broadcast Bureau for Strahan, Dwight, petition requesting
Conduct Regulations, Jan. 15 , 1969.

Oct. 1968, noted, Nov. 26, 1968.
assignment of channel 17 to Robs

RCA Global Comm ., Inc., authority to
town, Tex . , denied , Jan. 22, 1969 .

close point-to -point high frequency ra- Report of Mail in Broadcast Bureau

dio telegraph station at San Juan ,
during December 1968, noted, Jan. 22.

P.R., granted , Nov. 29, 1968.
1969.

Southwestern Bell Telephone Co. , St. Report of Subcommittee No. 5 of the

Louis, Mo., depreciation rates modi House Select Committee on Small

fied , Dec. 12, 1968. Business entitled , " The Allocation of

New B / cing Corp., Charleroix, Mich ., Radio Frequecy and Its Effect on

motion to reconsider and set aside Small Business," noted, Jan. 29, 1969.

previous order granting application , Comments on draft of a proposed Ad

Dec. 12 , 1968.
ministrative Inspection Warrant Act ,

Director of Telecommunications Man- adopted , Jan. 29, 1969.

agement, comments on extracts from Legislative proposal and explanation for

report of the Federal-State Telecom- a proposed amendment to sec . 4 of the

munications Advisory Committee , Comunications Act, adopted , Jan. 29 .

Dec. 18, 1968. 1969.

WPOW , Inc., WPOW , New York, N.Y., Microwave Communications, Inc. , mo

informal objection, dismissed, Dec. 18, tion for official notice and special re

1968. lief, denied, Feb. 5, 1969.

15 F.C.C. 2a
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SUBJECT DIGEST

ADJUDICATION

CONTENTION THAT CASE WAS TREATED AS A RULEMAKING RATHER THAN AN ADJUDICA

TORY PROCEEDING WAS REJECTED SINCE IT WAS NOT AN ADJUDICATORY CASE

REQUIRED BY STATUTE (APA SEC. 554 ( A )), BUT REQUIRED A POLICY JUDGMENT TO BE

MADE FROM EVIDENCE OF RECORD AND COMMISSION EXPERTISE (APA 556 AND 557). MID

WEST TV , INC . 84

AFFIDAVIT NEED FOR

APPROVAL OF A REIMBURSEMENT AGREEMENT DENIED ON GROUNDS THAT THE

WITHDRAWING APPLICANT FAILED TO SUBMIT SUPPORTING AFFIDAVITS TO SUBSTAN

TIATE ITS LEGAL AND ENGINEERING EXPENSES. JEFF . DAVIS B /CING SERVICE 259

AGREEMENT

AGREEMENT BETWEEN APPLICANTS FOR A TV TRANSLATOR STATION , APPROVED.

WLUC, INC . 63

APPROVAL OF A JOINT AGREEMENT WHEREBY ONE APPLICANT WOULD AMEND TO A

NEW FREQUENCY WAS GRANTED NUNC-PRO TUNC WHERE ALL THE REQUIREMENTS OF

SEC . 1.525(A) EXCEPT PRIOR APPROVAL HAVE BEEN COMPLIED WITH . K & R B /CING CORP .

706

AGREEMENT REIMBURSEMENT

A REIMBURSEMENT AGREEMENT WAS APPROVED SINCE SEC. 1.525 HAS BEEN COM

PLIED WITH AND A NEW UHF SERVICE WILL BE EXPEDITED. LEWIS B /CING CORP. 36

APPROVAL OF A REIMBURSEMENT AGREEMENT DENIED ON GROUNDS THAT THE

WITHDRAWING APPLICANT FAILED TO SUBMIT SUPPORTING AFFIDAVITS TO SUBSTAN

TIATE ITS LEGAL AND ENGINEERING EXPENSES. JEFF. DAVIS BICING SERVICE 259

A REIMBURSEMENT AND DISMISSAL AGREEMENT WAS APPROVED WHEREBY ONE OF

THREE APPLICANTS WITHDREW. PUBLICATION (SEC. 1.525(B)) IS REQUIRED SINCE THE

WITHDRAWING PARTY IS THE ONLY APPLICANT FOR ONE OF THE COMMUNITIES. ALMAR

DON , INC . OF FLA. 299

A JOINT PETITION FOR GRANT OF ONE APPLICATION AND DISMISSAL OF THE OTHER ,

HELD IN ABEYANCE PENDING PUBLICATION PURSUANT TO SEC . 1.525 . BERWICK B /CING

CORP. 624

JOINT AGREEMENT FOR REIMBURSEMENT AND DISMISSAL OF ONE OF APPLICANTS,

GRANTED , SINCE THE REQUIREMENTS OF SEC. 1.525(A) HAVE BEEN MET AND PUBLICA

TION UNDER SEC. 1.525(B) NOT REQUIRED. H-B-K ENTERPRISES 683

IN A JOINT REIMBURSEMENT AGREEMENT THE REIMBURSING PARTYS APPLICATION IS

RETAINED IN HEARING STATUS SINCE A QUESTION COMPLIANCE WITH THE COVERAGE

REQUIREMENTS OF SEC . 73.188(B) (2 ) REMAINS . H-B-K ENTERPRISES 683

A JOINT PETITION FOR APPROVAL OF A REIMBURSEMENT AGREEMENT, DENIED SINCE

EXPENSES WERE NOT ADEQUATELY SUBSTANTIATED AND DEFICIENCIES WERE NOT COR

RECTED. CERIES, R. EDWARD 772

REIMBURSEMENT AGREEMENT IN WHICH TWO APPLICANTS MERGE TO FORM A THIRD

CORPORATION TO BE PARTLY OWNED BY A 3RD PARTY, GRANTED . APPLICATION OF NEW

CORPORATION FOR CP, GRANTED. BALTIMORE BICING CO. 857

15 F.C.C. 20
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REIMBURSEMENT AGREEMENT APPROVED AFTER CERTAIN SUMS WERE DISALLOWED

SINCE PETITIONERS HAVE COMPLIED WITH SEC. 1.525 AND HAVE SUBSTANTIATED THE

REMAINING EXPENSES . JOHN WEIGEL ASSOCIATES1020

AIR HAZARDS - ISSUES

APPLICATION DESIGNATED FOR HEARING ON THE FOLLOWING ISSUES, 73.685 (A).

(MINIMUM FIELD INTENSITY) , DE FACTO REALLOCATION TO A DIFFERENT CITY, ZONING

VARIANCE , UHF IMPACT, AND AIR HAZARD ISSUES. WATR ., INC . 103

ALLEGATIONS SUFFICIENCY OF

PETITIONERS ALLEGATION OF CONCENTRATION OF CONTROL, IN THE ABSENCE OF

GRADE B OVERLAP , WAS REJECTED ON THE GROUNDS THAT IT WAS BASED ON APPLI

CANTS ADVERTISING BROCHURE AND NOT FIELD INTENSITY CONTOURS (73.683 (B ) ( 2 )) SUN

SET B/CING CORP. 276

ALLOCATION TV

APPLICATION DESIGNATED FOR HEARING ON ISSUES DIRECTED TO UHF IMPACT, DE

FACTO REALLOCATION OF A CHANNEL , WAIVER OF SEC. 73.610 , ANTENNA HEIGHT, FINAN

CIAL QUALIFICATIONS , AND EFFORTS MADE TO ASCERTAIN COMMUNITY NEEDS AND IN

TERESTS . WLVA, INC. 757

AMATEUR OPERATORS

THE LICENSE OF AN AMATEUR RADIO OPERATOR WAS SUSPENDED FOR 3 MONTHS FOR

VIOLATION OF SEC . 97.67 (OPERATING AT AN INPUT POWER MORE THAN ONE-THIRD

ABOVE THE AUTHORIZED MAXIMUM) . CAMP, RONNIE J. 365

AMERICAN TELEPHONE AND TELEGRAPH

A PETITION , IN THE AT&T RATE HEARING , REQUESTING A SEPARATION OF THE COMMON

CARRIER BUREAU FROM THEDECISIONAL PROCESS BY REQUIRING THE BUREAU TO SUB

MIT TESTIMONY STATING ITS POSITION , IS DENIED . AMER. TEL. & TEL. 29

ANTENNA DIRECTIONAL

A STANDARD BROADCAST CP WAS GRANTED TO ONE OF TWO MUTUALLY EXCLUSIVE

APPLICANTS ON GROUNDS THAT THE PROPOSED DIRECTIONAL ANTENNA OF THE SUC

CESSFUL APPLICANT COULD BE ADJUSTED AND MAINTAINED TO ELIMINATE INTER

FERENCE AND A 307(B ) PREFERENCE . COSMOPOLITAN ENTERPRISES, INC. 650

ANTENNA HEIGHT

APPLICATION DESIGNATED FOR HEARING ON ISSUES DIRECTED TO UHF IMPACT, DE

FACTO REALLOCATION OF A CHANNEL, WAIVER OF SEC. 73.610 , ANTENNA HEIGHT, FINAN

CIAL QUALIFICATIONS , AND EFFORTS MADE TO ASCERTAIN COMMUNITY NEEDS AND IN

TERESTS . WLVA, INC. 757

AN ISSUE WAS ADDED TO DETERMINE WHETHER APPLICANTS PROPOSAL WOULD VIO

LATE SEC . 73.211 (8 ) , MAXIMUM ANTENNA HEIGHT. GEORGIA RADIO , INC. 789

ANTENNA TOWER

LICENSEE IN THE SPECIAL INDUSTRIAL RADIO SERVICE ORDERED TO EITHER DISMAN

TLE OR DETUNE AN ABANDONED TOWER WHICH IT HAD CONSTRUCTED WITHOUT

AUTHORIZATION SINCE THE TOWER IS CAUSING INTERFERENCE TO A RADIO STATION 1000

YARDS AWAY . B & W TRUCK SERVICE 769
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APPEAL FROM EXAMINERS ADVERSE RULING

APPEAL FROM EXAMINERS RULING SETTING A DATE FOR HEARING , DENIED SINCE NO

EVIDENCE WAS PRESENTED INDICATING THAT EXAMINER WAS ARBITRARY OR CAPRI

CIOUS , OR THAT HE EXCEEDED HIS AUTHORITY . ORANGE NINE, INC . 38

REVIEW OF EXAMINERS RULING DENYING REQUEST FOR FURTHER EVIDENCE (SEC .

11.353) , DENIED SINCE THE INQUIRY CONCERNING CONDUCT INVOLVED IN A NLRB HEAR

ING WAS AUTHORIZED IN THE HEARING ORDER UNDER THE STANDARD COMPARATIVE

ISSUE WHICH HAS NOT YET BEEN REACHED IN THE HEARING PROCEDURE . KITTYHAWK

B /CING CORP. 322

A MOTION FOR CORRECTION OF RECORD (1.261 ) ADDRESSED TO THE HEARING EX

AMINER IS MISPLACED SINCE HE IS NO LONGER THE PRESIDING OFFICER AFTER FILING

HIS INITIAL DECISION . SINCE THE PROCEEDING IS BEFORE THE REVIEW BOARD IT WILL

CONSIDER THE MATTER WITH EXCEPTIONS TO THE INITIAL DECISION . CHAPMAN RADIO &

TV CO. 897

APPEAL FROM EXAMINERS ADVERSE RULING PURSUANT TO SEC . 1.301 , DENIED , SINCE

INTERLOCUTORY APPEALS ARE NOT FAVORED UNLESS THE RULING COMPLAINED OF IS

FUNDAMENTAL AND AFFECTS THE CONDUCT OF THE ENTIRE CASE . WSTE - TV, INC.1026

APPLICATION ACCEPTANCE OF

APPLICATION BY A CLASS IV STATION TO INCREASE HOURS WAS ACCEPTED FOR FILING

SINCE THE AM FREEZE WAS NOT INTENDED TO BAR THIS TYPE OF APPLICATION . NOTE 2

OF SEC . 1.571 WAS WAIVED . HICKORY HILL B/CING CO. 907

APPLICATION AMENDMENT OF

APPLICATION WAS AMENDED TO REFLECT THE SUBSTITUTION OF AN OFFICER DUE TO

THE DEATH OF THE PREDECESSOR . LEWIS B/CING CORP. 36

REQUEST FOR AMENDMENT OF APPLICATION TO CHANGE TRANSMITTER SITE WAS DE

NIED ON GROUNDS THAT INITIAL SITE WAS AVAILABLE , PETITIONER HAS NOT PRESENTED

JUSTIFICATION FOR ABANDONMENT OF THAT SITE , AND PROPOSED CHANGE WOULD

DECREASE NIGHTTIME SERVICE . WILKES COUNTY RADIO 292

GOOD CAUSE FOR AN UNTIMELY REQUEST FOR AMENDMENT OF APPLICATION SHOWN

WHERE ISSUE WAS A DISQUALIFYING ONE , ONLY ONE APPLICANT WAS INVOLVED IN

PROCEEDING , AND SLIGHT DELAY RESULTED FROM A MISUNDERSTANDING OF SEC . 1.4(G ) .

WMID, INC . 295

ISSUES WERE ENLARGED TO CONSIDER APPLICANTS ESTIMATE OF COSTS , AVAILABILI

TY OF A LOAN , FAILURE TO AMEND ITS APPLICATION ( 1.65) AND ADEQUACY OF ITS STAFF .

CHRISTIAN VOICE OF CENT. OHIO 303

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON THE

FOLLOWING ISSUES , FINANCIAL QUALIFICATIONS (ULTRAVISION ) , AVAILABILITY OF ANTEN

NA SITE , FAILURE TO AMEND APPLICATIONS PURSUANT TO SEC . 1.65 , ASCERTAINMENT OF

COMMUNITY PROGRAMMING NEEDS , AND A SUBURBAN COMMUNITY 307(B ) ISSUE .

STEPHENSON, HARRY D. 335

AN APPLICATION WAS AMENDED TO REFLECT THE ASSIGNMENT OF A LICENSE . CENTRAL

COAST TV 771

AMENDMENT OF APPLICATION TO REFLECT CHANGES IN THE BOARD OF DIRECTORS

AND CORPORATE OFFICERS OF APPLICANT , ACCEPTED . AMERICANA B/CING CORP. 843

AMENDMENT TO REFLECT A CHANGE OF FORM OF AN APPLICANT FROM A PARTNERSHIP

TO A CORPORATION , ACCEPTED. BLANCETT B/CING CO. 860

A LONE APPLICANT, ORIGINALLY PROPOSING TO SERVE A SMALLER COMMUNITY WHO

FAILED TO REBUT THE PRESUMPTION OF SERVICE TO THE LARGER CITY , WAS REQUIRED

TO INDICATE WITHIN 10 DAYS WHETHER IT WILL AMEND TO SPECIFY THE LARGER COMMU

NITY . CAVALLARO, AUGUSTINE L. , JR . 863

15 F.C.C. 2d



1038 Federal Communications Commission Reports

IN A DECISION DENYING THE APPLICATION , THE BOARD HELD THAT IF THE APPLICANT

ELECTS TO AMEND ITS APPLICATION TO SPECIFY THE LARGER COMMUNITY , THE APPLICA

TION WILL BE RETURNED TO THE PROCESSING LINE . OTHERWISE , THE APPLICATION WILL

BE DENIED . CAVALLARO, AUGUSTINE L., JR . 863

PETITION TO AMEND AN APPLICATION TO SUBSTITUTE ANOTHER PARTY AS APPLICANT

HELD IN ABEYANCE PENDING RECEIPT OF THE NEW PARTYS FINANCIAL QUALIFICATIONS

AND PROPOSED PROGRAMMING . NORRISTOWN B/CING CO., INC. 977

AN ISSUE WAS ADDED TO DETERMINE WHETHER APPLICANT HAS COMPLIED WITH SEC .

1.65 BY FAILURE TO AMEND TO SHOW AN APPLICATION BY ONE OF ITS PRINCIPALS TO

ACQUIRE A 49.70 STOCK INTEREST IN ANOTHER STANDARD BROADCAST STATION . VIR .

GINIA B/CERS1004

APPLICATION GRANTED

A CONSTRUCTION PERMIT FOR A NEW TV BROADCAST STATION WAS GRANTED WITH

CONDITIONS CONCERNING MEDIA OWNERSHIP . STATE MUTUAL B/CING CORP. 736

APPLICATION RENEWAL OF

RENEWAL APPLICATION DENIED , INTER ALIA , WHERE LICENSEE WAS HELD RESPONSI

BLE FOR THE GROSS MISCONDUCT (INCLUDING FRAUDULENT MISREPRESENTATIONS) OF

ITS STATION MANAGER , WHO CONSTITUTED A PRINCIPAL OF LICENSEE , WHERE IT WAS

SHOWN THAT THE LICENSEE FAILED TO EXERCISE ADEQUATE CONTROL AND SUPERVI

SION OVER THE STATION OPERATOR . CONTINENTAL B/CING, INC. 120

RENEWAL OF LICENSE DENIED INTER ALIA ON THE GROUNDS THAT LICENSEE FAILED TO

MAINTAIN ACCURATE PROGRAM LOGS (73.111 & 73.112) WAS GENERALLY INATTENTIVE TO

THE STATION AND ITS OPERATION . CONTINENTAL B/CING, INC. 120

THE COMMISSION FOUND THAT APPLICANT HAD VIOLATED SEC . 317 (A) ( 1 ) AND SEC

73.119 IN THAT IT FAILED TO ANNOUNCE AN INDIVIDUAL OR AGENCY PURCHASING BROAD

CAST TIME AS SPONSOR , A REQUIREMENT REGARDLESS OF BENEFIT DERIVED BY

PURCHASER . CONTINENTAL B/CING , INC. 120

APPLICATION SUBSTANTIAL CHANGE

APPLICATION DESIGNATED FOR HEARING ON SEC . 1.65 (SUBSTANTIAL CHANGES ) , TRAF

FICKING , FAILURE TO CONSTRUCT , AND EXTENSION OF TIME (SEC . 1.534 ) ISSUES . GROSS

B/CING CO. 76

AREA OF COVERAGE

PETITIONERS ALLEGATION OF CONCENTRATIO CONTROL , IN THE ABSENCE OF

GRADE B OVERLAP , WAS REJECTED ON THE GROUNDS THAT IT WAS BASED ON APPLI

CANTS ADVERTISING BROCHURE AND NOT FIELD INTENSITY CONTOURS (73.683 (B ) (2 )) SUN

SET BICING CORP. 276

ASSIGNMENT INVOLUNTARY

RENEWAL AND INVOLUNTARY ASSIGNMENT OF LICENSE TO TRUSTEE IN BANKRUPTCY

GRANTED WHERE LICENSEE HAD BEEN ADJUDICATED A BANKRUPT . CHARACTER QUALIFI

CATIONS OF LICENSEE PRINCIPALS HAD BEEN DESIGNATED , BUT SINCE BANKRUPTCY THE

BANKRUPT LICENSEE IS DISASSOCIATED FROM THE STATION AND WILL RECEIVE NO

BENEFIT FROM THE TRANSFER . VOLUNTARY ASSIGNMENT TO NEW ASSIGNEE APPROVED

IMAGE RADIO, INC. 317

AUTHORITY DELEGATION OF

SEC . 0.371 WAS AMENDED TO AUTHORIZE THE CHIEF , OFFICE OF OPINIONS AND REVIEW

TO ACT ON REQUESTS TO FILE PLEADINGS IN EXCESS OF THE RULE REQUIREMENTS

WHEN SUCH REQUESTS RELATE TO PLEADINGS TO BE FILED IN HEARING PROCEEDINGS

PENDING BEFORE THE COMMISSION EN BANC . AMENDMENT OF SEC. 0.371 678

15 F.C.C. 20
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BANK LOAN

APPLICATIONS DESIGNATED FOR HEARING ON ISSUES OF AVAILABILITY OF A BANK

LOAN AND THE STANDARD COMPARATIVE ISSUE . HUBBARD, SEABORN RUDOLPH 690

BANKRUPTCY

RENEWAL AND INVOLUNTARY ASSIGNMENT OF LICENSE TO TRUSTEE IN BANKRUPTCY

GRANTED WHERE LICENSEE HAD BEEN ADJUDICATED A BANKRUPT . CHARACTER QUALIFI

CATIONS OF LICENSEE PRINCIPALS HAD BEEN DESIGNATED, BUT SINCE BANKRUPTCY THE

BANKRUPT LICENSEE IS DISASSOCIATED FROM THE STATION AND WILL RECEIVE NO

BENEFIT FROM THE TRANSFER . VOLUNTARY ASSIGNMENT TO NEW ASSIGNEE APPROVED .

IMAGE RADIO, INC . 317

A FINANCIAL ISSUE WAS ADDED SINCE IT APPEARED THAT APPLICANT HAD FILED A PETI

TION IN BANKRUPTCY SUBSEQUENT TO THE FILING OF ITS APPLICATION . HEART OF GEOR

GIA B/CING Co., INC. 905

BILLING PRACTICES, FRAUDULENT

MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON ISSUES IN

CLUDING FAILURE TO DISCLOSE PRIOR BANKRUPTCY PROCEEDINGS , AVAILABILITY OF

LOANS , MISPRESENTATIONS , COMMUNITY SURVEY , A SUBURBAN COMMUNITY 307(B ) IS

SUE , AND FRAUDULENT BILLING PRACTICES . FAULKNER RADIO, INC . 780

BURDEN OF PROOF, FAILURE TO MEET

PETITION FOR RECONSIDERATION OF DECISION DENYING APPLICATION , DENIED ON THE

GROUNDS THAT PETITIONER FAILED TO REBUT THE SUBURBAN COMMUNITY 307(B ) PRE

SUMPTION OF SERVICE TO THE LARGER COMMUNITY AND NO EVIDENCE NOT PREVIOUSLY

BEFORE THE BOARD WAS SUBMITTED . NORTHERN INDIANA B /CERS, INC. 264

BURDEN OF PROOF, ON SPECIFIC FACTS

MOTION TO CHANGE ISSUES AND SHIFT THE BURDENS OF PROOF FROM THE CATV

OPERATOR TO THE TV LICENSEE IN A PROCEEDING CONCERNING CATV CARRIAGE , IS DE

NIED SINCE THE PRESENT ALLOCATION OF BURDENS (74.1109) AFFORDS THE MOST OR

DERLY METHOD OF RESOLVING THE MAJOR MARKET OVERLAP CASE QUESTIONS .

DELAWARE COUNTY CABLE TV CO. 69

SINCE A GRANT OF A PETITION TO CHANGE ISSUES AND SHIFT BURDEN OF PROOF

WOULD THWART THE COMMISSIONS PURPOSE IN CONSOLIDATING THE PROCEEDING BY

CREATING SUBISSUES CONCERNING A SPECIAL MARKET AND A PARTICULAR APPLICANT ,

THE PETITION WAS DENIED . DELAWARE COUNTY CABLE TV CO. 69

BUSINESS RADIO SERVICE

RULEMAKING PROCEEDINGS WERE INSTITUTED TO CONSIDER FREQUENCY COORDINA

TION FOR THE AIR TERMINAL AND CONTROL PROTECTION INDUSTRIES (SEC. 91.8(A) ( 1 ) ( III ) ) .

BUSINESS RADIO SERVICE FREQ. COORD. 627

CATV ECONOMIC IMPACT

PETITION FOR WAIVER OF HEARING PROVISIONS OF SEC . 74.1107 FOR IMPORTATION OF

DISTANT SIGNALS DENIED , AND HEARING ORDERED ON ISSUES CONCERNING PENETRA

TION OF MARKET AND EFFECTS OF CATV SERVICE ON PROPOSED AND POTENTIAL TV STA

TIONS . TOP VISION CABLE COMPANY 413

CATV EXTENSION OF DISTANT SIGNALS BY SYSTEM

PETITIONER FOUND TO HAVE VIOLATED SEC . 74.1105 , BY FAILING TO NOTIFY SCHOOL

AUTHORITIES AND STATE EDUC . TV AGENCIES OF PROPOSAL TO IMPORT DISTANT EDUCA

TIONAL SIGNALS . FIRST ILLINOIS CABLE TV, INC. 256

15 F.C.C. 2d
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PETITION FOR WAIVER OF HEARING PROVISIONS OF SEC . 74.1107 FOR IMPORTATION OF

DISTANT SIGNALS DENIED , AND HEARING ORDERED ON ISSUES CONCERNING PENETRA

TION OF MARKET AND EFFECTS OF CATV SERVICE ON PROPOSED AND POTENTIAL TV STA

TIONS . TOP VISION CABLE COMPANY 413

PROPOSED RULES CONCERN CATV PROGRAM ORIGINATION , TECHNICAL STANDARDS,

REPORTING REQUIREMENTS , AND IMPORTATION OF DISTANT SIGNALS IN MAJOR AND

SMALLER MARKETS . CATV 417

CATV NOTIFICATION OF INTENT TO COMMENCE OPERATION

PETITIONER FOUND TO HAVE VIOLATED SEC . 74.1105 , BY FAILING TO NOTIFY SCHOOL

AUTHORITIES AND STATE EDUC . TV AGENCIES OF PROPOSAL TO IMPORT DISTANT EDUCA

TIONAL SIGNALS. FIRST ILLINOIS CABLE TV, INC. 256

CATV OPERATION IN TOP 100 MARKETS

A REQUEST BY A CATV SYSTEM TO CLARIFY ISSUES CONCERNING DELINEATION OF

GEOGRAPHIC BOUNDARIES OF THE MARKST, CERTIFIED TO THE COMMISSION BECAUSE

OF THE NOVEL POLICY CONSIDERATIONS INVOLVED , TO WIT , THE EXTENT OF THE AREA

AFFORDED PROTECTION TO UHF FROM CATV DEVELOPMENT. CLEAR VISION TV CO. 633

CATV PENETRATION OF MARKET

PETITION FOR WAIVER OF HEARING PROVISIONS OF SEC . 74.1107 FOR IMPORTATION OF

DISTANT SIGNALS DENIED , AND HEARING ORDERED ON ISSUES CONCERNING PENETRA

TION OF MARKET AND EFFECTS OF CATV SERVICE ON PROPOSED AND POTENTIAL TV STA

TIONS . TOP VISION CABLE COMPANY 413

CATV PROGRAM EXCLUSIVITY

PREVIOUS ORDER CLARIFIED TO SPECIFY THAT THE CATV SYSTEM MUST PROVIDE NON

DUPLICATION PROTECTION UPON PROPER NOTIFICATION BY THE TV STATION EVEN IF ER

RORS IN SPECIFICATION OCCUR ON RARE OCCASIONS . WILLMAR VIDEO, INC.1024

CATV PROGRAM EXCLUSIVITY , SAME DAY

A CATV OPERATOR WAS DIRECTED TO AFFORD SAME DAY NONDUPLICATION PROTEC

TION AND TO COMPLY WITH THE REQUIREMENT THAT THE LOCAL SIGNAL MUST BE CAR

RIED WITHOUT MATERIAL DEGRADATION , AND TO INFORM THE COMMISSION OF ITS

REMEDIAL ACTIONS . WILLMAR VIDEO, INC. 113

THE COMMISSION CLARIFIED THE OBLIGATIONS OF THE BROADCASTER AND THE CATV

OPERATOR WITH RESPECT TO PROVIDING SAME-DAY PROGRAM EXCLUSIVITY PROTEC

TION . BROADCASTER REQUIRED TO SPECIFY PROGRAMS TO BE PROTECTED 8 DAYS IN

ADVANCE AND THE TIME OF PRESENTATION BY DISTANT STATIONS . WILLMAR VIDEO , INC.

113

CATV PROGRAM ORIGINATION

PROPOSED RULES CONCERN CATV PROGRAM ORIGINATION , TECHNICAL STANDARDS ,

REPORTING REQUIREMENTS , AND IMPORTATION OF DISTANT SIGNALS IN MAJOR AND

SMALLER MARKETS . CATV 417

CATV PROGRAM ORIGINATION , ADVERTISING

THE COMMISSIONS PROHIBITION OF TV B/C SIGNAL CARRIAGE IF THE CATV SYSTEM

ORIGINATES ADVERTISING , DID NOT VIOLATE THE FIRST AMENDMENT, SINCE THE

PROHIBITION WAS REASONABLY RELATED TO THE PUBLIC INTEREST AND THE COMMIS

SIONS STATUTORY RESPONSIBILITIES . MIDWEST TV, INC . 84
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CATV REQUEST FOR WAIVER OF DISTANT SIGNAL RULE

RECONSIDERATION OF DECISION DENYING CARRIAGE OF DISTANT SIGNALS DENIED ON

THE GROUNDS THAT PETITIONERS WERE NOT ENTITLED TO SAME EXEMPTIONS AS THOSE

GRANTED TO GRANDFATHERED SYSTEMS THEY ARE NOT IN AN ISOLATED COMMUNITY,

AND REQUESTS WERE NOT UNOPPOSED ( 13 FCC 2D AT 502) . MIDWEST TV , INC. 84

RECONSIDERATION OF ORDER , WHICH DENIED A SEC . 74.1107 WAIVER PETITION , WAS

DENIED ON THE GROUNDS THAT THE COMMISSION WAS UNABLE TO DETERMINE FROM

THE RECORD WHETHER THE IMPORTATION OF DISTANT SIGNALS WOULD HAVE AN AD

VERSE EFFECT ON UHF DEVELOPMENT. FIRST ILL. CABLE TV, INC. 256

PETITION FOR WAIVER OF HEARING PROVISIONS OF SEC . 74.1107 FOR IMPORTATION OF

DISTANT SIGNALS DENIED , AND HEARING ORDERED ON ISSUES CONCERNING PENETRA

TION OF MARKET AND EFFECTS OF CATV SERVICE ON PROPOSED AND POTENTIAL TV STA

TIONS . TOP VISION CABLE COMPANY 413

CATV CARRIAGE REQUIREMENTS

RULES WERE PROPOSED TO REQUIRE CATV SYSTEMS LOCATED WITHIN THE GRADE B

CONTOURS OF TELEVISION STATIONS AUTHORIZED TO BROADCAST SUBSCRIPTION PRO

GRAMS , TO CARRY THE SUBSCRIPTION SIGNALS OF THOSE STATIONS. SUBSCRIPTION

TELEVISION 601

CATV GRANDFATHERING RIGHTS

RECONSIDERATION OF DECISION DENYING CARRIAGE OF DISTANT SIGNALS DENIED ON

THE GROUNDS THAT PETITIONERS WERE NOT ENTITLED TO SAME EXEMPTIONS AS THOSE

GRANTED TO GRANDFATHERED SYSTEMS THEY ARE NOT IN AN ISOLATED COMMUNITY,

AND REQUESTS WERE NOT UNOPPOSED ( 13 FCC 2D AT 502) . MIDWEST TV, INC . 84

CATV

IN A NOTICE OF PROPOSED RULEMAKING AND NOTICE OF INQUIRY THE COMMISSION

SUGGESTED VARIOUS POSSIBLE NEW AND REVISED REGULATIONS IN PART 74 , SUBPART

K , FOR CATV , NECESSITATED BY TECHNOLOGICAL ADVANCEMENTS AND NEW USES . CATV ,

REGULATORY POLICY 417

PROCEEDINGS IN DOCKET NO . 15971 ARE TERMINATED , SINCE ANY UNRESOLVED

QUESTIONS WOULD BE MORE APPROPRIATELY RESOLVED IN THE NEWLY INSTITUTED

PROCEEDING (15 FCC 2D 0417) . CATV, DISTRIBUTION OF TV SIGNALS 465

CATV AND TELEVISION RELATIONSHIP

THE COMMISSION CLARIFIED THE OBLIGATIONS OF THE BROADCASTER AND THE CATV

OPERATOR WITH RESPECT TO PROVIDING SAME-DAY PROGRAM EXCLUSIVITY PROTEC

TION . BROADCASTER REQUIRED TO SPECIFY PROGRAMS TO BE PROTECTED 8 DAYS IN

ADVANCE AND THE TIME OF PRESENTATION BY DISTANT STATIONS. WILLMAR VIDEO, INC.

113

CATV NONDUPLICATION REQUIREMENTS

A CATV OPERATOR WAS DIRECTED TO AFFORD SAME DAY NONDUPLICATION PROTEC

TION AND TO COMPLY WITH THE REQUIREMENT THAT THE LOCAL SIGNAL MUST BE CAR

RIED WITHOUT MATERIAL DEGRADATION , AND TO INFORM THE COMMISSION OF ITS

REMEDIAL ACTIONS . WILLMAR VIDEO , INC. 113

PREVIOUS ORDER CLARIFIED TO SPECIFY THAT THE CATV SYSTEM MUST PROVIDE NON

DUPLICATION PROTECTION UPON PROPER NOTIFICATION BY THE TV STATION EVEN IF ER

RORS IN SPECIFICATION OCCUR ON RARE OCCASIONS . WILLMAR VIDEO, INC.1024

15 F.C.C. 2d
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CATV OPERATION WITHIN VHF - TV STA PREDICTED GRADE B CONTOUR

MOTION TO CHANGE ISSUES AND SHIFT THE BURDENS OF PROOF FROM THE CATV

OPERATOR TO THE TV LICENSEE IN A PROCEEDING CONCERNING CATV CARRIAGE , IS DE

NIED SINCE THE PRESENT ALLOCATION OF BURDENS (74.1109) AFFORDS THE MOST OR

DERLY METHOD OF RESOLVING THE MAJOR MARKET OVERLAP CASE QUESTIONS

DELAWARE COUNTY CABLE TV CO . 69

SINCE A CATV SYSTEM PROPOSED TO OPERATE IN A MAJOR MARKET WHOSE GRADE B

CONTOUR OVERLAPS THAT OF ANOTHER MAJOR MARKET, A HEARING WAS ORDERED

PURSUANT TO SEC . 74.1109 (FOOTNOTE 69 , SECOND REPORT) . DELAWARE COUNTY CABLE

TV CO. 902

CATV REPORTS REQUIRED BY COMMISSION

PROPOSED RULES CONCERN CATV PROGRAM ORIGINATION , TECHNICAL STANDARDS.

REPORTING REQUIREMENTS , AND IMPORTATION OF DISTANT SIGNALS IN MAJOR AND

SMALLER MARKETS . CATV 417

CATV INTERFERENCE TO

APPLICATION FOR A VHF TRANSLATOR STATION GRANTED EVEN THOUGH IT WILL CAUSE

INTERFERENCE TO A CATV SYSTEMS SUBSCRIBERS . WHERE NO OTHER VHF CHANNEL IS

AVAILABLE , A CATV SYSTEM IS NOT ENTITLED TO PROTECTION . PRESCOTT TV BOOSTER

CLUB, INC. 733

APPLICATION FOR A VHF TRANSLATOR STATION , GRANTED , SINCE OBJECTING PETI

TIONER CATV SYSTEM CAN OVERCOME OBJECTIONABLE INTERFERENCE CAUSED BY THE

TRANSLATOR . THE TRANSLATOR WILL PROVIDE A NEW SERVICE AND A THIRD NETWORK

TO THE AREA . SHOW LOW AREA TV SERVICE1000

CEASE AND DESIST ORDER

ISSUANCE OF A CEASE AND DESIST ORDER TO PREVENT LICENSEE FROM BROADCAST

ING EDITORIALS ADVERSE TO PETITIONERS CAMPAIGN , DENIED . AN ORDER TO COMPLY

WITH THE FAIRNESS DOCTRINE IS NOT INTENDED TO PREVENT BROADCAST OF A STA

TIONS EDITORIAL ENDORSEMENTS . KING B/CING CO. 828

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

AN ORDER TO SHOW CAUSE WAS ISSUED TO A TELEPHONE COMPANY CONSTRUCTING

CATV DISTRIBUTION FACILITIES WITHOUT FIRST HAVING OBTAINED A CERTIFICATE OF

PUBLIC CONVENIENCE AND NECESSITY PURSUANT TO SEC . 214(A) . ASHTABULA CABLE TV,

INC. 813

CERTIFICATION OF QUESTIONS

A REQUEST BY A CATV SYSTEM TO CLARIFY ISSUES CONCERNING DELINEATION OF

GEOGRAPHIC BOUNDARIES OF THE MARKET, CERTIFIED TO THE COMMISSION BECAUSE

OF THE NOVEL POLICY CONSIDERATIONS INVOLVED , TO WIT, THE EXTENT OF THE AREA

AFFORDED PROTECTION TO UHF FROM CATV DEVELOPMENT . CLEAR VISION TV CO. 633

CHANNEL PROTECTION

APPLICATION BY A CLASS II STATION LICENSEE FOR A CHANGE FROM A 1 -KW NIGHTTIME

NON-DIRECTIONAL FACILITY TO A 50 KW DIRECTIONALIZED FACILITY IS PRECLUDED BY

SEC . 73.25(A ) (5 ) SINCE THE IMPACT ON POTENTIAL USES OF THE CHANNEL WOULD BE

SUBSTANTIAL EVEN THOUGH INTERFERENCE TO THE DOMINANT CLASS 1 -A FACILITY

WOULD NOT BE INCREASED . ARGONAUT B /CING CO. 847

15 F.C.C. 2d
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CHARACTER QUALIFICATIONS

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER AN INTERFERENCE IS

SUE , A FINANCIAL ISSUE , A COVERAGE ISSUE , A CHARACTER ISSUE, AND A SUBURBAN IS

SUE . STONE, WILLIAM D. 53

PETITION TO ENLARGE ISSUES DENIED ON GROUNDS THAT PETITIONER FAILED TO

SHOW VIOLATION OF FRAUD PROVISIONS OF THE INTERNAL REVENUE CODE IN THAT THE

COMMISSION IS NOT THE PROPER FORUM FOR SUCH DETERMINATION . SUMITON BICING

CO., INC. 411

ISSUES WERE ENLARGED TO INCLUDE UNAUTHORIZED TRANSFER OF CONTROL OR

TRANSFER OF A LICENSE , EFFICIENT UTILIZATION OF THE STATION , AND CHARACTER

QUALIFICATIONS ISSUES . COMMUNICATIONS TECH SALES, INC. 776

PETITION TO ADD A CHARACTER QUALIFICATIONS ISSUE , A FINANCIAL ISSUE, A LEGAL

QUALIFICATIONS ISSUE , AND A SUBURBAN COMMUNITY 307(B) ISSUE WAS DENIED . NORTH

AMERICAN B /CING CO., INC. 979

CIVIL AIR PATROL STATIONS

PART 87 AMENDED TO PERMIT CIVIL AIR PATROL (CAP) STATIONS TO COMMUNICATE

WITH AIR FORCE STATIONS PARTICIPATING OR INVOLVED IN CAP ACTIVITIES ON CAP

FREQUENCIES . CIVIL AIR PATROL 899

CLASS 2 -A ASSIGNMENT

APPLICATION GRANTED SINCE PROPOSAL IS CONSISTENT WITH CLASS II -A ALLOCATION

PRINCIPLES AND WOULD NOT CAUSE OBJECTIONABLE INTERFERENCE . APPLICANT FOUND

TO BE FINANCIALLY QUALIFIED SINCE IT DEMONSTRATED ABILITY TO MEET CONSTRUC

TION AND FIRST YEAR OPERATION COSTS . RADIO NEVADA 324

PETITION FOR RECONSIDERATION OF ACCEPTANCE OF APPLICATION AND WAIVER OF

SEC . 1.569(B ) (2 )( I ) TO SHOW THAT APPLICANTS PROPOSAL WOULD PRECLUDE THE AS

SIGNMENT OF A NEW CLASS II -A FACILITY . STEPHENSON , HARRY D. 335

CLASS 4 POWER INCREASE POLICY

WHERE APPLICANT FAILED TO FOLLOW THE TWO STEP PROCESS FOR A CLASS IV STA

TION INCREASE OF POWER TO 1 KW . , PETITIONER IS NOT PRECLUDED BY SEC . 73.24(B)(2 )

AND 73.37 (D ) FROM RAISING OBJECTION TO PROPOSED INTERFERENCE AND ISSUE ON

THIS SUBJECT WILL BE INCLUDED . STONE, WILLIAM D. 53

CLEAR CHANNEL STATIONS

APPLICATIONS AND PETITIONS BY THREE CLASS II STATIONS FOR PRESUNRISE

AUTHORITY BEYOND PERMISSIBLE AUTHORITY UNDER SEC . 73.99(B) ( 1 ) DENIED , SINCE

THEY WOULD CAUSE MASSIVE SKYWAVE INTERFERENCE WITH THE RESPECTIVE CLASS 1

B CLEAR CHANNEL STATIONS . MEREDITH B /CING CO. 927

COAST STATIONS

PART 81 WAS AMENDED TO PROVIDE ADDITIONAL CATEGORIES OF PERSONS ELIGIBLE

FOR LIMITED COAST AND MARINE UTILITY RADIO STATION LICENSES , ( 1 ) MOVABLE BRIDGE

OPERATORS (2 ) SHIPPING AGENTS WHO DOCK OR DIRECT VESSELS IN PORT (3 ) PERSONS

WHO PROVIDE MARITIME SERVICE TO VESSELS . ELIGIBILITY IN MARITIME MOB. SER. 253

COMMON CARRIER BUREAU

A PETITION , IN THE AT&T RATE HEARING , REQUESTING A SEPARATION OF THE COMMON

CARRIER BUREAU FROM THE DECISIONAL PROCESS BY REQUIRING THE BUREAU TO SUB

MIT TESTIMONY STATING ITS POSITION , IS DENIED . AMER. TEL. & TEL. 29

15 F.C.C. 20
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COMMUNITY NEEDS

APPLICATIONS , TWO OF WHICH ARE MUTUALLY EXCLUSIVE AND THE THIRD PRESENTING

A QUESTION OF MULTIPLE OWNERSHIP (SEC . 73.35 ) , ARE DESIGNATED FOR HEARING ON

ISSUES AS TO AREAS AND POPULATIONS , UNDISCLOSED INTEREST , DUOPOLY , COMMUNI

TY NEEDS , FINANCIAL , TRANSMITTER SITE , AND 307(8 ) . O QUINN, FARNELL 393

AN ISSUE CONCERNING COMPARATIVE EFFORTS OF APPLICANTS WAS ADDED WHERE

THERE WAS A SIGNIFICANT DISPARITY IN EFFORTS TO ASCERTAIN COMMUNITY NEEDS

ORANGE COUNTY B/CING , INC . 802

APPLICATION FOR A UHF CP DENIED , ON GROUNDS OF AN INADEQUATE SHOWING ON

THE SUBURBAN ISSUE BY FAILING TO SUMMARIZE STEPS TAKEN TO BECOME INFORMED

OF LOCAL NEEDS , THE SUGGESTIONS IT HAD RECEIVED AND EVALUATION THEREOF , AND

PROGRAMS PROPOSED TO MEET THOSE NEEDS . MINSHALL B/CING CO. , INC. 931

COMMUNITY SURVEY

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON THE

FOLLOWING ISSUES , FINANCIAL QUALIFICATIONS ( ULTRAVISION ) , AVAILABILITY OF ANTEN

NA SITE , FAILURE TO AMEND APPLICATIONS PURSUANT TO SEC . 1.65 , ASCERTAINMENT OF

COMMUNITY PROGRAMMING NEEDS , AND A SUBURBAN COMMUNITY 307 ( B ) ISSUE

STEPHENSON, HARRY D. 335

THE APPROPRIATENESS OF AN ESTATE ACQUIRING BROADCAST LICENSES AND

QUESTIONS OF FACT CONCERNING A COMMUNITY SURVEY NECESSITATE DESIGNATING

FOR HEARING THE APPLICATIONS FOR (A ) TRANSFER OF CONTROL , AND ( 8 ) ASSIGNMENT

OF LICENSE . CRAWFORD, PERCY B. , ESTATE OF 677

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON FINAN

CIAL ISSUES AND WHETHER ONE APPLICANT HAS MADE AN EFFORT TO DETERMINE THE

COMMUNITYS NEEDS AND INTERESTS , KBLI, INC . 709

APPLICATION DESIGNATED FOR HEARING ON ISSUES DIRECTED TO UHF IMPACT , DE

FACTO REALLOCATION OF A CHANNEL , WAIVER OF SEC . 73.610 . ANTENNA HEIGHT , FINAN

CIAL QUALIFICATIONS , AND EFFORTS MADE TO ASCERTAIN COMMUNITY NEEDS AND IN

TERESTS . WLVA , INC . 757

MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON ISSUES IN

CLUDING FAILURE TO DISCLOSE PRIOR BANKRUPTCY PROCEEDINGS . AVAILABILITY OF

LOANS , MISPRESENTATIONS , COMMUNITY SURVEY , A SUBURBAN COMMUNITY 307 ( B ) IS .

SUE , AND FRAUDULENT BILLING PRACTICES . FAULKNER RADIO, INC. 780

A SUBURBAN COMMUNITY 307 ( B ) ISSUE WAS ADDED WHERE THE PROPOSAL WILL

SERVE AT LEAST 79 PERCENT OF THE LARGER COMMUNITY , WHERE THERE ARE QUES

TIONS CONCERNING THE EXISTENCE OF THE SMALLER COMMUNITY AND PROGRAMMING

FOR THE SMALLER COMMUNITY . QUESTIONS . O ER BANKS RADIO CO. 994

A SUBURBAN ISSUE WAS ADDED SINCE APPLICANT HAS NOT MET THE MINIMUM STAN

DARDS SET FORTH IN MINSHALL B /CING CO . INC . ( 11 FCC 2D 796) . OUTER BANKS RADIO

CO. 994

SUBURBAN ISSUES WERE ADDED AGAINST TWO APPLICANTS SINCE THEY ARE TO BE

HELD TO THE MINSHALL STANDARD EVEN THOUGH THE APPLICATIONS WERE FILED ON

UNREVISED FORM 301. VIRGINIA B/CERS1004

COMPARATIVE CONSIDERATIONS

A CP WAS GRANTED TO THE APPLICANT HAVING A PREFERENCE FOR INTEGRATION OF

OWNERSHIP AND MANAGEMENT , FOR PROPOSING A MORE EFFICIENT UTILIZATION OF THE

CHANNEL , AND FOR HAVING FEWER OWNERSHIP INTERESTS IN MEDIA OF MASS COMMU

NICATIONS MINSHALL B/CING CO. , INC. 931

15 F.C.C. 2d
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COMPARATIVE CRITERIA

A STANDARD BROADCAST CP WAS GRANTED TO ONE OF TWO MUTUALLY EXCLUSIVE

APPLICANTS ON GROUNDS THAT THE PROPOSED DIRECTIONAL ANTENNA OF THE SUC

CESSFUL APPLICANT COULD BE ADJUSTED AND MAINTAINED TO ELIMINATE INTER

FERENCE AND A 307(B) PREFERENCE. COSMOPOLITAN ENTERPRISES, INC . 650

AN ISSUE CONCERNING COMPARATIVE EFFORTS OF APPLICANTS WAS ADDED WHERE

THERE WAS A SIGNIFICANT DISPARITY IN EFFORTS TO ASCERTAIN COMMUNITY NEEDS.

ORANGE COUNTY B/CING, INC . 802

COMPETITION

FM APPLICATION DESIGNATED FOR HEARING ON CONCENTRATION OF LOCAL MEDIA

CONTROL ISSUE AND WHETHER APPLICANTS CROSS INTERESTS IN THE LOCAL

NEWSPAPER DIMINISH FREEDOM OF THE STATION TO COMPETE COMMERCIALLY OR TAKE

DIFFERING EDITORIAL OPINIONS. WHBL , INC . 111

COMSAT TERMINAL STATIONS

COMSAT AUTHORIZED TO PARTICIPATE IN PROPOSED LAUNCH AND TESTING OF THE

SECOND FLIGHT MODEL OF THE INTELSAT III SERIES OF SATELLITES THROUGH OPERA

TION OF THE ETAM , W.VA. AND CAYEY , P.R. , EARTH STATIONS . COMSAT 774

COMSAT AUTHORIZATION

REQUEST FOR AUTHORITY TO OPERATE THE TRANSPORTABLE EARTH STATION FACILITY

AT ANDOVER , ME . IN EMERGENCIES , TO PROVIDE AND MAINTAIN CONTINUITY OF

AUTHORIZED COMMERCIAL SERVICE , WAS GRANTED. COMSAT 380

APPLICATION TO TRANSFER AND ASSIGN A TRANSPORTABLE EARTH STATION CP FROM

JOINT OWNERS TO COMSAT AT PAUMALU , HAWAII GRANTED. COMSAT 382

COMSAT AUTHORIZED TO PARTICIPATE IN PROPOSED LAUNCH AND TESTING OF THE

SECOND FLIGHT MODEL OF THE INTELSAT III SERIES OF SATELLITES THROUGH OPERA

TION OF THE ETAM , W.VA. AND CAYEY , P.R. , EARTH STATIONS. COMSAT 774

COMSAT TRANSPORTABLE EARTH STATION

APPLICATION FOR TRANSFER OF THE OUTSTANDING CP AND THE OWNERSHIP INTEREST

OF THE ANDOVER TRANSPORTABLE EARTH STATION FROM JOINT GRANTEES TO COMSAT,

GRANTED TO PROVIDE TELEMETRY , COMMAND & CONTROL, MONITORING AND TRACKING

SERVICES TO THE INTELSTAT III SERIES SATELLITES. COMSAT 65

REQUEST FOR AUTHORITY TO OPERATE THE TRANSPORTABLE EARTH STATION FACILITY

AT ANDOVER , ME . IN EMERGENCIES , TO PROVIDE AND MAINTAIN CONTINUITY OF

AUTHORIZED COMMERCIAL SERVICE , WAS GRANTED . COMSAT 380

APPLICATION TO TRANSFER AND ASSIGN A TRANSPORTABLE EARTH STATION CP FROM

JOINT OWNERS TO COMSAT AT PAUMALU , HAWAII GRANTED. COMSAT 382

CONCENTRATION OF CONTROL

FM APPLICATION DESIGNATED FOR HEARING ON CONCENTRATION OF LOCAL MEDIA

CONTROL ISSUE AND WHETHER APPLICANTS CROSS INTERESTS IN THE LOCAL

NEWSPAPER DIMINISH FREEDOM OF THE STATION TO COMPETE COMMERCIALLY OR TAKE

DIFFERING EDITORIAL OPINIONS. WHBL, INC . 111

ADDITION OF A CONCENTRATION OF CONTROL ISSUE , DENIED , WHERE SECOND APPLI

CATION , WHICH MAY RAISE AN OVERLAP ISSUE , HAS NOT REACHED HEARING STATUS ,

THERE IS AN ABUNDANCE OF COMPETITIVE MEDIA , AND NO GRADE B OVERLAP EXISTS ,

THIS ASPECT HAVING BEEN DISPOSED OF IN THE DESIGNATION ORDER . SUNSET B /CING

CORP. 276

337-140 O- LT - 70 - 4
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PETITIONERS ALLEGATION OF CONCENTRATION OF CONTROL, IN THE ABSENCE OF

GRADE B OVERLAP , WAS REJECTED ON THE GROUNDS THAT IT WAS BASED ON APPLI

CANTS ADVERTISING BROCHURE AND NOT FIELD INTENSITY CONTOURS (73.683 (B ) ( 2 )) SUN

SET B/CING CORP. 276

CONSTRUCTION ADDITIONAL TIME

APPLICATION DESIGNATED FOR HEARING ON SEC . 1.65 (SUBSTANTIAL CHANGES) , TRAF

FICKING , FAILURE TO CONSTRUCT, AND EXTENSION OF TIME (SEC . 1.534 ) ISSUES. GROSS

B/CING CO. 76

UNDER SEC . 309(D) ( 1 ) , 309(B) , AND 309(C) (2 ) (D) , A PETITION TO DENY DOES NOT LIE

AGAINST AN APPLICATION FOR AN EXTENSION OF TIME WITHIN WHICH TO COMPLETE

CONSTRUCTION . HOWEVER , PETITIONERS PLEADINGS WERE CONSIDERED AS INFORMAL

OBJECTIONS UNDER SEC . 1.587 . CHANNEL 16 OF R.I., INC . 893

APPLICATION FOR EXTENSION OF TIME TO COMPLETE CONSTRUCTION DESIGNATED

FOR ORAL AUGUMENT TO DETERMINE WHETHER FAILURE TO COMPLETE CONSTRUCTION

WAS DUE TO CAUSES BEYOND THE CONTROL OF PERMITTEE AND WHETHER FURTHER EX

TENSION UNDER SEC . 319(B) AND 1.534(A) IS WARRANTED . CHANNEL 16 OF R.I., INC . 893

CONSTRUCTION PERMIT TRANSFER

APPLICATION FOR TRANSFER OF THE OUTSTANDING CP AND THE OWNERSHIP INTEREST

OF THE ANDOVER TRANSPORTABLE EARTH STATION FROM JOINT GRANTEES TO COMSAT,

GRANTED TO PROVIDE TELEMETRY , COMMAND & CONTROL, MONITORING AND TRACKING

SERVICES TO THE INTELSTAT III SERIES SATELLITES . COMSAT 65

CONTROL ASSIGNMENT UNLAWFUL

A SHORT TERM AUTHORIZATION WAS GRANTED WHERE AN UNAUTHORIZED ASSIGN

MENT OF A DOMESTIC PUBLIC RADIO SERVICE LICENSE WAS MADE IN VIOLATION OF SEC .

310(B ) SINCE THE ASSIGNMENT DID NOT INVOLVE A SUBSTANTIAL CHANGE IN OWNERSHIP

AND THE PUBLIC INTEREST REQUIRED THE SERVICE . LIMA TELEPHONE CO. 792

CONTROL ISSUE

RENEWAL APPLICATION DENIED , INTER ALIA , WHERE LICENSEE WAS HELD RESPONSI

BLE FOR THE GROSS MISCONDUCT (INCLUDING FRAUDULENT MISREPRESENTATIONS ) OF

ITS STATION MANAGER , WHO CONSTITUTED A PRINCIPAL OF LICENSEE , WHERE IT WAS

SHOWN THAT THE LICENSEE FAILED TO EXERCISE ADEQUATE CONTROL AND SUPERVI

SION OVER THE STATION OPERATOR . CONTINENTAL B /CING , INC. 120

LATE FILED PLEADING WAS ACCEPTED AND AN ISSUE WAS ADDED TO CONSIDER

QUESTION OF DE FACTO CONTROL RESULTING FROM FINANCIAL INTERESTS NEWLY

ACQUIRED BY ONE OF THE STOCKHOLDERS CONTRARY TO SEC . 310(8 ) . CORNBELT B /CING

CORP. 315

REQUESTED ISSUES WERE ADDED CONCERNING WHETHER THE FILING OF AMEND

MENTS CONSTITUTED CORPORATE CHANGE , NEW PRINCIPALS , AND TO DETERMINE

WHETHER A FINANCIAL INTEREST CONSTITUTES DE FACTO CONTROL OF THE APPLICANT .

THE REASONABLENESS OF CONSTRUCTION COSTS WAS PUT IN ISSUE . VANDER PLATE ,

LOUIS 747

CONTROL TRANSFER OF

APPLICATION DESIGNATED FOR HEARING TO DETERMINE WHETHER THE LICENSEE IS

ENGAGED IN TRAFFICKING OF WHETHER A WAIVER OF THE 3-YEAR RULE (SEC . 1.507) IS

WARRANTED . VALLEY B/CING CO. 840
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CORPORATE ARTICLES, INTERPRETATION OF

REQUEST TO ADD A LEGAL QUALIFICATIONS ISSUE WAS DENIED, SINCE PETITIONER

FAILED TO SHOW THAT APPLICANTS QUALIFICATION TO DO BUSINESS IN ANOTHER STATE

IS MORE THAN A PROCEDURAL (MINISTERIAL) REQUIREMENT. NORTH AMERICAN B /CING

CO. , INC . 261

COST CONSTRUCTION

APPLICATION DESIGNATED FOR HEARING ON THE FOLLOWING ISSUES , CONSTRUCTION

AND FIRST YEAR OPERATING COSTS , DEPENDENCE ON AND ESTIMATE OF FIRST YEAR

REVENUES , STAFF ADEQUACY , AND AVAILIBITY OF FUNDS . DEARBORN CNTY B /CERS 247

REQUESTED ISSUES WERE ADDED CONCERNING WHETHER THE FILING OF AMEND

MENTS CONSTITUTED CORPORATE CHANGE , NEW PRINCIPALS, AND TO DETERMINE

WHETHER A FINANCIAL INTEREST CONSTITUTES DE FACTO CONTROL OF THE APPLICANT.

THE REASONABLENESS OF CONSTRUCTION COSTS WAS PUT IN ISSUE . VANDER PLATE ,

LOUIS 747

ISSUES WERE ENLARGED TO DETERMINE AVAILABILITY OF APPLICATION FOR PUBLIC IN

SPECTION SEC . 1.526 (A) ( 1 ) , WHETHER SEC . 1.65 HAS BEEN COMPLIED WITH , AND WHETHER

APPLICANT HAS INCLUDED PROFESSIONAL FEES IN ITS ESTIMATE OF CONSTRUCTION

COSTS . NORTH AMERICAN B /CING CO. , INC. 984

A CHANGE OF RESIDENCE OF AN APPLICANTS PRINCIPAL STOCKHOLDER IS NOT OF

DECISIONAL SIGNIFICANCE AND DOES NOT HAVE TO BE REPORTED UNDER RULE 1.65 .

REQUEST FOR AN ISSUE CONCERNING ESTIMATED CONSTRUCTION AND OPERATING

COSTS WAS HELD TO BE UNWARRANTED. WARWICK B /CING CORP.1015

COVERAGE ISSUE

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER AN INTERFERENCE IS

SUE , A FINANCIAL ISSUE , A COVERAGE ISSUE , A CHARACTER ISSUE , AND A SUBURBAN IS

SUE . STONE, WILLIAM D. 53

APPLICATIONS, TWO OF WHICH ARE MUTUALLY EXCLUSIVE AND THE THIRD PRESENTING

A QUESTION OF MULTIPLE OWNERSHIP (SEC . 73.35) , ARE DESIGNATED FOR HEARING ON

ISSUES AS TO AREAS AND POPULATIONS , UNDISCLOSED INTEREST, DUOPOLY , COMMUNI

TY NEEDS , FINANCIAL, TRANSMITTER SITE , AND 307 ( B ). O QUINN, FARNELL 393

COVERAGE PRINCIPAL CITY

IN A JOINT REIMBURSEMENT AGREEMENT THE REIMBURSING PARTYS APPLICATION IS

RETAINED IN HEARING STATUS SINCE A QUESTION COMPLIANCE WITH THE COVERAGE

REQUIREMENTS OF SEC . 73.188(B )(2) REMAINS . H-B-K ENTERPRISES 683

SEC . 73.315(A) WAIVED SINCE NEITHER APPLICANT WILL BE ABLE TO PROVIDE A 3.16-MV

/M SIGNAL OVER THE ENTIRE PRINCIPAL CITY DUE TO THE SHAPE OF THE COMMUNITY .

ALLEN , LESTER H. 767

CROSS INTEREST

FM APPLICATION DESIGNATED FOR HEARING ON CONCENTRATION OF LOCAL MEDIA

CONTROL ISSUE AND WHETHER APPLICANTS CROSS INTERESTS IN THE LOCAL

NEWSPAPER DIMINISH FREEDOM OF THE STATION TO COMPETE COMMERCIALLY OR TAKE

DIFFERING EDITORIAL OPINIONS . WHBL, INC. 111

PETITION FOR RECONSIDERATION OF ORDER DENYING REQUEST TO REOPEN THE

RECORD DISMISSED SINCE PETITIONER DID NOT HAVE STANDING AND APPLICANT WAS

NOT IN VIOLATION OF COMMISSIONS MULTIPLE OWNERSHIP AND CROSS INTEREST POL

ICY , NOR DID IT VIOLATE SEC. 1.65 . CLEVELAND BICING , INC. 311

15 F.C.C.20
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CUT-OFF RULES

THE COMMISSION EXTENDED THE CUT-OFF DATE IN ORDER TO ACCOMODATE APPLICA

TIONS FOR PRESENTLY UNASSIGNABLE SPECTRUM TO THEDOMESTIC PUBLIC LAND MO

BILE RADIO SERVICE . ALLOC. OF FREQ. Ⓡ150. 8-162 MC/SØ 117

DECISION EFFECTIVE DATE

EFFECT OF COMMISSIONS DECISION VOIDING INVALID TARIFF PROVISIONS, STAYED AS

TO REQUIREMENT THAT TARIFF FCC NO. 263 BE VACATED , EXCEPT AS TO INTERCONNEC

TION OF CUSTOMER PROVIDED MOBILE RADIO TELEPHONE SYSTEMS. CARTERFONE 31

DECISION MODIFICATION

PETITIONERS REQUEST FOR A NEW SET OF FINDINGS , BASED ON THE BOARDS FAILURE

TO INCLUDE IN ITS DECISION EXAMINERS FINDINGS OF FACT ON ENGINEERING ISSUES ,

WAS DENIED , BUT THE BOARD AMENDED ITS DECISION BY ADOPTING , IN THIS DOCUMENT ,

THE EXAMINERS ENGINEERING FINDINGS . NORTHERN INDIANA B/CERS, INC. 264

DEGRADATION OF SERVICE

A CATV OPERATOR WAS DIRECTED TO AFFORD SAME DAY NONDUPLICATION PROTEC

TION AND TO COMPLY WITH THE REQUIREMENT THAT THE LOCAL SIGNAL MUST BE CAR

RIED WITHOUT MATERIAL DEGRADATION , AND TO INFORM THE COMMISSION OF ITS

REMEDIAL ACTIONS . WILLMAR VIDEO, INC . 113

DISCLOSURE FULL

PETITION FOR ADDITION OF A FULL DISCLOSURE ISSUE, DENIED IN LIGHT OF APPLI

CANTS PROMPT AMENDMENT AND EXPLANATION OF ITS INADVERTENCE IN FAILING TO IN

CLUDE PAST BROADCAST INTEREST IN ITS APPLICATION . SUNSET B/CING CORP. 276

ISSUES WERE ENLARGED TO DETERMINE AVAILABILITY OF APPLICATION FOR PUBLIC IN

SPECTION SEC . 1.526(A) ( 1 ) , WHETHER SEC . 1.65 HAS BEEN COMPLIED WITH , AND WHETHER

APPLICANT HAS INCLUDED PROFESSIONAL FEES IN ITS ESTIMATE OF CONSTRUCTION

COSTS . NORTH AMERICAN B /CING CO. , INC. 984

AN ISSUE WAS ADDED TO DETERMINE WHETHER APPLICANT HAS COMPLIED WITH SEC.

1.65 BY FAILURE TO AMEND TO SHOW AN APPLICATION BY ONE OF ITS PRINCIPALS TO

ACQUIRE A 49.70 STOCK INTEREST IN ANOTHER STANDARD BROADCAST STATION . VIR
GINIA B /CERS1004

DOMESTIC PUBLIC LAND MOBILE RADIO SERVICE

THE COMMISSION EXTENDED THE CUT-OFF DATE IN ORDER TO ACCOMODATE APPLICA

TIONS FOR PRESENTLY UNASSIGNABLE SPECTRUM TO THE DOMESTIC PUBLIC LAND MO

BILE RADIO SERVICE . ALLOC. OF FREQ . Ⓡ150. 8-162 MC/SØ 117

ISSUES WERE ENLARGED TO INCLUDE UNAUTHORIZED TRANSFER OF CONTROL OR

TRANSFER OF A LICENSE, EFFICIENT UTILIZATION OFTHE STATION, AND CHARACTER
QUALIFICATIONS ISSUES . COMMUNICATIONS TECH SALES, INC . 776

DOMESTIC PUBLIC POINT-TO-POINT MICROWAVE RADIO SERVICE

ONE OF TWO MUTUALLY EXCLUSIVE APPLICATIONS FOR A MICROWAVE LINK WAS

GRANTED SINCE ITS OPERATING COSTS AND REVENUE REQUIREMENTS ARE LOWER

COSTS TO CARRIERS USING THE SYSTEM WILL BE LOWER , MAINTENANCE WILL BE MORE

EFFICIENT , AND SINCE THE APPLICANT WILL BE A PRIMARY USER OF THE SYSTEM . ALL

AMERICA CABLES& RADIO , INC. 1

IN GENERAL , COMMON CARRIERS SHOULD OWN THE FACILITIES THEY USE TO SERVE

THE PUBLIC UNLESS THERE IS SOME ADVANTAGE IN UTILIZING THE FACILITIES OF

ANOTHER CARRIER OR OTHER ENTITY . ALL AMERICA CABLES & RADIO, INC. 1

15 F.C.C. 20
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RULE 21.15(C) (4) REQUIRING A MICROWAVE APPLICANT TO SUBMIT PROOF OF

FRANCHISE OR OTHER LOCAL AUTHORIZATION WAS TEMPORARILY WAIVED TO PERMIT

BOTH APPLICATIONS TO BE CONSIDERED IN A HEARING . COMMUNICATIONS ENGINEERING ,

INC . 644

APPLICANTS FOR MICROWAVE FACILITIES IN ALASKA PURSUANT TO PART 21 ARE NOT

REQUIRED TO COMPLY WITH PART 85 (SHOWING GOVERNMENT/NON-GOVERNMENT USE

OF FREQUENCIES) . COMMUNICATIONS ENGINEERING , INC. 644

DOMESTIC PUBLIC RADIO SERVICE

A SHORT TERM AUTHORIZATION WAS GRANTED WHERE AN UNAUTHORIZED ASSIGN

MENT OF A DOMESTIC PUBLIC RADIO SERVICE LICENSE WAS MADE IN VIOLATION OF SEC .

310(B) SINCE THE ASSIGNMENT DID NOT INVOLVE A SUBSTANTIAL CHANGE IN OWNERSHIP

AND THE PUBLIC INTEREST REQUIRED THE SERVICE . LIMA TELEPHONE CO. 792

DUAL CITY IDENTIFICATION

RECONSIDERATION OF GRANT OF A WAIVER OF SEC . 73.652(A) DENIED SINCE A TRI-CITY

IDENTIFICATION WILL MAKE POSSIBLE THE GRANT OF A NEW UHF STATION AND AID ITS

ECONOMIC VIABILITY . LOOK TV CORP. 718

EFFICIENT USE OF STATION

ISSUES WERE ENLARGED TO INCLUDE UNAUTHORIZED TRANSFER OF CONTROL OR

TRANSFER OF A LICENSE , EFFICIENT UTILIZATION OF THE STATION , AND CHARACTER

QUALIFICATIONS ISSUES . COMMUNICATIONS TECH SALES, INC . 776

EQUIPMENT PERFORMANCE MEASUREMENTS

FORFEITURE OF 500 ORDERED FOR REPEATED VIOLATION OF SEC . 73.93(B) (IM

PROPERLY LICENSED OPERATOR ) AND 73.47(A) AND (B) (EQUIPMENT PERFORMANCE MEA

SUREMENTS) . O FALLON-O CONNOR BICING CO., INC . 729

FORFEITURE OF 1000 ORDERED FOR REPEATED VIOLATIONS OF SEC . 73.93(A) AND 73.47 .

CENTENNIAL RADIO CORP. 817

FORFEITURE OF 200 ORDERED FOR REPORTED VIOLATIONS OF SEC. 73.47 (A) AND

73.116(B ) CONCERNING AVAILABILITY OF EQUIPMENT PERFORMANCE MEASUREMENTS .

INTERSTATE BICING CO. 908

FORFEITURE OF 200 ORDERED FOR REPEATED VIOLATION OF SEC . 73.47(B) CONCERN

ING AVAILABILITY OF EQUIPMENT PERFORMANCE MEASUREMENTS . WFTL B /CING CO.1022

EQUITABLE DISTRIBUTION OF BROADCAST FACILITIES

A STANDARD BROADCAST CP WAS GRANTED TO ONE OF TWO MUTUALLY EXCLUSIVE

APPLICANTS ON GROUNDS THAT THE PROPOSED DIRECTIONAL ANTENNA OF THE SUC

CESSFUL APPLICANT COULD BE ADJUSTED AND MAINTAINED TO ELIMINATE INTER

FERENCE AND A 307(B ) PREFERENCE . COSMOPOLITAN ENTERPRISES, INC. 650

EVIDENCE ADDITIONAL

THE RECORD WAS REOPENED AND A SUPPLEMENTAL ENGINEERING STATEMENT WAS

RECEIVED INTO EVIDENCE SINCE NO CONTENTION WAS MADE THAT THE EVIDENCE WAS

INACCURATE OR THAT IT WOULD NECESSITATE FURTHER HEARING . GEORGIA RADIO , INC.

791

EVIDENCE NEWLY DISCOVERED

RECONSIDERATION OF DECISION DENYING CARRIAGE OF DISTANT SIGNALS , DENIED ON

THE GROUNDS THAT PETITIONER FAILED TO PARTICIPATE IN THE EARLY STAGES OF THE

PROCEEDING ( 1.106 ( B )) AND FAILED TO PRESENT NEWLY DISCOVERED EVIDENCE ( 1.106 ( C )

& 405 ). MIDWEST TV, INC. 84

15 F.C.C. 2d
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EXPENSES PRELIMINARY

REQUEST FOR APPROVAL OF MERGER AGREEMENT, DENIED, SINCE THE BOOK VALUE

OF THE SHARES TO BE ACQUIRED BY MERGED APPLICANT EXCEEDS THE EXPENSES IN

CURRED BY THAT APPLICANT AND THUS REPRESENTS A WINDFALL CONTRARY TO SEC .
311 (C) . WARWICK B /CING CORP.1010

FAIRNESS DOCTRINE

PENDING A SUPREME COURT DECISION REGARDING THE PERSONAL ATTACK AND EDI

TORIALIZING RULES (SEC . 73.123 , 73.300 , & 73.679) ; LICENSEES WILL BE EXPECTED TO

COMPLY WITH THE RULES AND THE COMMISSION WILL ENTERTAIN AND RULE UPON COM

PLAINTS , SUBJECT TO JUDICIAL REVIEW AND ENFORCEMENT . PERSONAL ATTACK RULES 32

FAIRNESS DOCTRINE CONTRASTING VIEWPOINT DUTY TO ENCOURAGE

LICENSEE HELD NOT TO HAVE VIOLATED THE FAIRNESS DOCTRINE , SINCE IT HAD

DEVOTED A SUBSTANTIAL AMOUNT OF B/CING TIME TO PRESENTATION OF THE OPPOSING

VIEWPOINTS AND HAD REPRIMANDED AN ANNOUNCER FOR MAKING A REMARK SUB

SEQUENT TO A PAID ANNOUNCEMENT AS WELL AS PROMISING TO BROADCAST A MAKE

GOOD ANNOUNCEMENT . LERNER, HARRY 75

A BROADCASTER HAS A DUTY TO MAINTAIN A STANDARD OF FAIRNESS TO MAKE AN AF

FIRMATIVE REASONABLE EFFORT TO PRESENT CONTRASTING VIEWPOINTS ON CON

TROVERSIAL ISSUES, BUTTHISDOES NOT MEAN AN ABSOLUTE EQUALITY IN THE ALLOCA
TION OF TIME . CHAMBERS, PAUL 386

FAIRNESS DOCTRINE CONTROVERSIAL ISSUE

A BROADCASTER HAS A DUTY TO MAINTAIN A STANDARD OF FAIRNESS TO MAKE AN AF

FIRMATIVE REASONABLE EFFORT TO PRESENT CONTRASTING VIEWPOINTS ON CON

TROVERSIAL ISSUES , BUT THIS DOES NOT MEAN AN ABSOLUTE EQUALITY IN THE ALLOCA

TION OF TIME . CHAMBERS, PAUL 386

FAIRNESS DOCTRINE EDITORIALIZING BY LICENSEE

REVIEW OF RULING FINDING NON-COMPLIANCE WITH FAIRNESS DOCTRINE DENIED

WHERE STATION BROADCAST TWENTY -FOUR 20-SECOND EDITORIALS ADVERSE TO COM

PLAINANT AND ALLOWED ONLY SIX 20-SECOND SPOTS FOR REPLY . NO BASIS FOR DETER

MINING THE REASONABLENESS OF THIS RESTRICTION WAS PRESENTED BY THE STATION

KING B/CING CO. 828

ISSUANCE OF A CEASE AND DESIST ORDER TO PREVENT LICENSEE FROM BROADCAST

ING EDITORIALS ADVERSE TO PETITIONERS CAMPAIGN , DENIED . AN ORDER TO COMPLY

WITH THE FAIRNESS DOCTRINE IS NOT INTENDED TO PREVENT BROADCAST OF A STA

TIONS EDITORIAL ENDORSEMENTS . KING B/CING CO. 828

PENDING A SUPREME COURT DECISION REGARDING THE PERSONAL ATTACK AND EDI

TORIALIZING RULES (SEC . 73.123 , 73.300 , & 73.679) , LICENSEES WILL BE EXPECTED TO

COMPLY WITH THE RULES AND THE COMMISSION WILL ENTERTAIN AND RULE UPON COM

PLAINTS , SUBJECT TO JUDICIAL REVIEW AND ENFORCEMENT . PERSONAL ATTACK RULES 32

FAIRNESS DOCTRINE LICENSEE DISCRETION AREA OF

A BROADCASTER HAS A DUTY TO MAINTAIN A STANDARD OF FAIRNESS TO MAKE AN AF

FIRMATIVE REASONABLE EFFORT TO PRESENT CONTRASTING VIEWPOINTS ON CON

TROVERSIAL ISSUES , BUT THIS DOES NOT MEAN AN ABSOLUTE EQUALITY IN THE ALLOCA

TION OF TIME . CHAMBERS, PAUL 386

15 F.C.C. 20
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FAIRNESS DOCTRINE LICENSEE OBLIGATION

REVIEW OF RULING FINDING NON-COMPLIANCE WITH FAIRNESS DOCTRINE DENIED

WHERE STATION BROADCAST TWENTY-FOUR 20-SECOND EDITORIALS ADVERSE TO COM

PLAINANT AND ALLOWED ONLY SIX 20-SECOND SPOTS FOR REPLY. NO BASIS FOR DETER

MINING THE REASONABLENESS OF THIS RESTRICTION WAS PRESENTED BY THE STATION .

KING B /CING CO. 828

FAIRNESS DOCTRINE OVERALL PERFORMANCE STANDARD

LICENSEE HELD NOT TO HAVE VIOLATED THE FAIRNESS DOCTRINE, SINCE IT HAD

DEVOTED A SUBSTANTIAL AMOUNT OF B/CING TIME TO PRESENTATION OF THE OPPOSING

VIEWPOINTS AND HAD REPRIMANDED AN ANNOUNCER FOR MAKING A REMARK SUB

SEQUENT TO A PAID ANNOUNCEMENT AS WELL AS PROMISING TO BROADCAST A MAKE

GOOD ANNOUNCEMENT . LERNER , HARRY 75

FAIRNESS DOCTRINE PRESENTATION OF POINT OF VIEW

LICENSEE HELD NOT TO HAVE VIOLATED THE FAIRNESS DOCTRINE , SINCE IT HAD

DEVOTED A SUBSTANTIAL AMOUNT OF B/CING TIME TO PRESENTATION OF THE OPPOSING

VIEWPOINTS AND HAD REPRIMANDED AN ANNOUNCER FOR MAKING A REMARK SUB

SEQUENT TO A PAID ANNOUNCEMENT AS WELL AS PROMISING TO BROADCAST A MAKE

GOOD ANNOUNCEMENT . LERNER, HARRY 75

FCC FORMS

A FINANCIAL ISSUE WAS SPECIFIED WHERE APPLICANT FAILED TO COMPLETE PARA

GRAPH 1 , SECTION III OF FCC FORM 301. STONE, WILLIAM D. 53

FIELD INTENSITY REQUIREMENTS

APPLICATION DESIGNATED FOR HEARING ON THE FOLLOWING ISSUES , 73.685 (A) ,

(MINIMUM FIELD INTENSITY) , DE FACTO REALLOCATION TO A DIFFERENT CITY, ZONING

VARIANCE , UHF IMPACT, AND AIR HAZARD ISSUES . WATR ., INC. 103

FILING FAILURE TO

FORFEITURE OF 200 ORDERED FOR VIOLATION OF SEC . 1.539 ( A ), ( FILING OF RENEWAL

APPLICATION . ) AND SEC . 1.0621 (B) , FAILURE TO REPLY . PAYNE, JACK LEE 731

FINANCIAL DATA

A FINANCIAL ISSUE WAS AMENDED TO BROADEN ITS SCOPE SINCE APPLICANTS

AMENDED BALANCE SHEETS DO NOT DISCLOSE ITS NON- CURRENT ASSETS OR THEIR NA

TURE AS REQUIRED BY FORM 301. WARWICK B / CING CORP .1015

FINANCIAL ISSUE

A FINANCIAL ISSUE WAS SPECIFIED WHERE APPLICANT FAILED TO COMPLETE PARA

GRAPH 1 , SECTION III OF FCC FORM 301. STONE, WILLIAM D. 53

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER AN INTERFERENCE IS

SUE , A FINANCIAL ISSUE , A COVERAGE ISSUE , A CHARACTER ISSUE , AND A SUBURBAN IS

SUE . STONE, WILLIAM D. 53

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER THE FOLLOWING IS

SUES , INTERFERENCE , FINANCIAL QUALIFICATIONS , SUBURBAN ISSUE , SUBURBAN 307 (8)

ISSUE , TRANSMITTER SITE , AND ANTENNA PARAMETERS . SUNDIAL B/CING CO., INC. 58

APPLICATION DESIGNATED FOR HEARING ON THE FOLLOWING ISSUES , CONSTRUCTION

AND FIRST YEAR OPERATING COSTS , DEPENDENCE ON AND ESTIMATE OF FIRST YEAR

REVENUES , STAFF ADEQUACY , AND AVAILIBITY OF FUNDS . DEARBORN CNTY B / CERS 247

15 F.C.C. 2d
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MUTUALLY EXCLUSIVEAPPLICATIONS WERE DESIGNATED FOR HEARING ON FINANCIAL
AND SUBURBAN ISSUES . VIKING TV , INC. 288

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON FINAN

CIAL ISSUES AND WHETHER ONE APPLICANT HAS MADE AN EFFORT TO DETERMINE THE
COMMUNITYS NEEDS AND INTERESTS. KBLI, INC . 709

A JOINT AGREEMENT PROVIDING FOR A MERGER OF TWO MUTUALLY EXCLUSIVE APPLI

CANTS INTO A NEW CORPORATION ADOPTING ONE OF THE APPLICANTS PROPOSALS.

GRANTED . A FINANCIAL ISSUE WAS ADDED AGAINST THE MERGED APPLICANT. SUNBURY

BICING CORP. 742

REQUESTED ISSUES WERE ADDED CONCERNING WHETHER THE FILING OF AMEND

MENTS CONSTITUTED CORPORATE CHANGE , NEW PRINCIPALS, AND TO DETERMINE

WHETHER A FINANCIAL INTEREST CONSTITUTES DE FACTO CONTROL OF THE APPLICANT .

THE REASONABLENESS OF CONSTRUCTION COSTS WAS PUT IN ISSUE . VANDER PLATE,

LOUIS 747

A FINANCIAL ISSUE WAS ADDED SINCE IT APPEARED THAT APPLICANT HAD FILED A PETI

TION IN BANKRUPTCY SUBSEQUENT TO THE FILING OF ITS APPLICATION . HEART OF GEOA

GIA B/CING Co., INC. 905

A FINANCIAL ISSUE WAS ADDED SINCE APPLICANTS PROPOSED FINANCIAL AMENDMENT

DOES NOT INDICATE SUFFICIENT LIQUID ASSETS TO MEET COST ESTIMATES . VIRGINIA

B/CERS1004

A FINANCIAL ISSUE WAS AMENDED TO BROADEN ITS SCOPE SINCE APPLICANTS

AMENDED BALANCE SHEETSDO NOT DISCLOSE ITS NON- CURRENT ASSETS OR THEIR NA
TURE AS REQUIRED BY FORM 301. WARWICK B/CING CORP.1015

FINANCIAL QUALIFICATIONS

APPLICATIONS, TWO OF WHICH ARE MUTUALLY EXCLUSIVE AND THE THIRD PRESENTING

A QUESTION OF MULTIPLE OWNERSHIP (SEC . 73.35) , ARE DESIGNATED FOR HEARING ON

ISSUES AS TO AREAS AND POPULATIONS , UNDISCLOSED INTEREST, DUOPOLY, COMMUNI

TY NEEDS , FINANCIAL, TRANSMITTER SITE , AND 307(8) . O QUINN, FARNELL 393

PETITION TO ENLARGE ISSUES GRANTED TO INCLUDE ON ISSUES AS TO WHETHER AP

PLICATION WAS FILED TO OBSTRUCT OR DELAY . REQUEST FOR ISSUES AS TO REAL

PARTY IN INTEREST, FINANCIAL QUALIFICATIONS AND MISREPRESENTATION DENIED. SU

MITON B/CING CO., INC. 400

APPLICATION DESIGNATED FOR HEARING ON ISSUES DIRECTED TO UHF IMPACT, DE

FACTO REALLOCATION OF A CHANNEL, WAIVER OF SEC . 73.610, ANTENNA HEIGHT, FINAN

CIAL QUALIFICATIONS , AND EFFORTS MADE TO ASCERTAIN COMMUNITY NEEDS AND IN

TERESTS . WLVA, INC. 757

PETITION TO ADD A CHARACTER QUALIFICATIONS ISSUE , A FINANCIAL ISSUE , A LEGAL

QUALIFICATIONS ISSUE , AND A SUBURBAN COMMUNITY 307(B) ISSUE WAS DENIED. NORTH

AMERICAN B /CING CO., INC. 979

FINANCIAL QUALIFICATIONS-ULTRAVISION

APPLICATION GRANTED SINCE PROPOSAL IS CONSISTENT WITH CLASS II -A ALLOCATION

PRINCIPLES AND WOULD NOT CAUSE OBJECTIONABLE INTERFERENCE . APPLICANT FOUND

TO BE FINANCIALLY QUALIFIED SINCE IT DEMONSTRATED ABILITY TO MEET CONSTRUC

TION AND FIRST YEAR OPERATION COSTS . RADIO NEVADA 324

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON THE

FOLLOWING ISSUES , FINANCIAL QUALIFICATIONS (ULTRAVISION) , AVAILABILITY OF ANTEN

NA SITE , FAILURE TO AMEND APPLICATIONS PURSUANT TO SEC. 1.65 , ASCERTAINMENT OF

COMMUNITY PROGRAMMING NEEDS , AND A SUBURBAN COMMUNITY 307 ( 8 ) ISSUE

STEPHENSON, HARRY D. 335

PETITION TO DENY UHF APPLICATION WAS DISMISSED AS UNTIMELY FILED (SEC. 1.580

( L ) ( 1 ) ) . HOWEVER , THE PETITION WAS CONSIDERED ON ITS MERITS AS INFORMAL OBJEC

15 F.C.C. 2d
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TIONS (SEC. 1.587) AND APPLICATION GRANTED UPON FINDING THAT ULTRAVISION

REQUIREMENTS HAVE BEEN MET. MIDWESTERN BICING CO ., INC . 720

CONSTRUCTION PERMIT GRANTED WHERE THE ONLY REMAINING ISSUE WAS FINANCIAL

SINCE APPLICANT WAS FOUND FINANCIALLY QUALIFIED TO CONSTRUCT AND OPERATE A

STATION FOR ONE YEAR. LITTLE DIXIE RADIO , INC. 794

FINDINGS

PETITIONERS REQUEST FOR A NEW SET OF FINDINGS, BASED ON THE BOARDS FAILURE

TO INCLUDE IN ITS DECISION EXAMINERS FINDINGS OF FACT ON ENGINEERING ISSUES ,

WAS DENIED, BUT THE BOARD AMENDED ITS DECISION BY ADOPTING , IN THIS DOCUMENT,

THE EXAMINERS ENGINEERING FINDINGS. NORTHERN INDIANA B /CERS, INC. 264

FOOTNOTE 69, SECOND REPORT

SINCE A CATV SYSTEM PROPOSED TO OPERATE IN A MAJOR MARKET WHOSE GRADE B

CONTOUR OVERLAPS THAT OF ANOTHER MAJOR MARKET, A HEARING WAS ORDERED

PURSUANT TO SEC . 74.1109 (FOOTNOTE 69, SECOND REPORT). DELAWARE COUNTY CABLE

TV CO. 902

FORFEITURE

LICENSEE ORDERED TO FORFEIT 200 FOR VIOLATION OF SEC. 1.539 (A ) AND FAILURE TO

REPLY TO THE NOTICE OF APPARENT LIABILITY (1.621 ) . ANDERSON BICING SERVICE 618

LICENSEE ORDERED TO FORFEIT 200 FOR VIOLATION OF SEC. 73.114 AND FAILURE TO

REPLY TO THE NOTICE OF APPARENT LIABILITY (1.621 ) . ARMAK B /CERS, INC. 620

LICENSEE ORDERED TO FORFEIT 200 FOR VIOLATION OF SEC. 73.47(B) AND FAILURE TO

REPLY TO THE NOTICE OF APPARENT LIABILITY (1.621 ) . ALVIN , INC . 622

VIOLATION OF SEC. 1.539 (FILING RENEWAL APPLICATION ) AND FAILURE TO REPLY (SEC.

1.621 ) RESULTED IN A FORFEITURE OF 400. KEAN RADIO , INC . 712

VIOLATION OF SEC . 73.93(8) , OPERATION OF TRANSMITTER BY AN UNLICENSED OPERA

TOR , RESULTED IN A FORFEITURE OF 500. KOKE, INC. 714

FORFEITURE OF 500 ORDERED FOR REPEATED VIOLATION OF SEC. 73.93 ( B ) (IM

PROPERLY LICENSED OPERATOR) AND 73.47(A) AND (B) (EQUIPMENT PERFORMANCE MEA

SUREMENTS). O FALLON - O CONNOR B /CING CO., INC . 729

FORFEITURE OF 200 ORDERED FOR VIOLATION OF SEC . 1.539 ( A ), (FILING OF RENEWAL

APPLICATION .) AND SEC. 1.0621 (B) , FAILURE TO REPLY. PAYNE, JACK LEE 731

FORFEITURE OF 1000 ORDERED FOR REPEATED VIOLATIONS OF SEC. 73.93 (A ) AND 73.47 .

CENTENNIAL RADIO CORP. 817

FORFEITURE OF 500 ORDERED FOR REPEATED VIOLATION OF SEC . 73.93, HAVING AN IM

PROPERLY LICENSED OPERATOR IN CHARGE OF THE TRANSMITTER . PRAIRIE STATES B/C.

ING CO., INC . 838

FORFEITURE OF 1000 ORDERED FOR VIOLATION OF THE TERMS OF THE STATIONS

LICENSE AND FOR VIOLATIONS OF SEC. 73.922 , 73.112(A)(4) , AND 73.47 (A) . ANDERSON B/C.

ING SERVICE 844

FORFEITURE OF 200 ORDERED FOR REPORTED VIOLATIONS OF SEC. 73.47(A) AND

73.116(B ) CONCERNING AVAILABILITY OF EQUIPMENT PERFORMANCE MEASUREMENTS.

INTERSTATE B /CING CO. 908

FORFEITURE OF 200 ORDERED FOR REPEATED VIOLATION OF SEC . 73.47(B) CONCERN

ING AVAILABILITY OF EQUIPMENT PERFORMANCE MEASUREMENTS. WFTL B /CING CO.1022

15 F.C.C. 2d
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FORFEITURE NINETY DAY RULE

FORFEITURE OF 50 WAS ORDERED FOR VIOLATION OF SEC. 1.539( A ), FAILURE TO FILE

FOR RENEWAL WITHIN THE SPECIFIED TIME, AND FAILURE TO REPLY PURSUANT TO SEC.

1.621 . HASTINGS B /CING , INC . 681

FRAUD

PETITION TO ENLARGE ISSUES DENIED ON GROUNDS THAT PETITIONER FAILED TO

SHOW VIOLATION OF FRAUD PROVISIONS OF THE INTERNAL REVENUE CODE IN THAT THE

COMMISSION IS NOT THE PROPER FORUM FOR SUCH DETERMINATION . SUMITON B /CING

CO., INC. 411

FREE SPEECH, RIGHT OF

THE COMMISSIONS PROHIBITION OF TV B/C SIGNAL CARRIAGE IF THE CATV SYSTEM

ORIGINATES ADVERTISING , DID NOT VIOLATE THE FIRST AMENDMENT, SINCE THE

PROHIBITION WAS REASONABLY RELATED TO THE PUBLIC INTEREST AND THE COMMIS

SIONS STATUTORY RESPONSIBILITIES. MIDWEST TV , INC . 84

FREQUENCY COORDINATION

RULEMAKING PROCEEDINGS WERE INSTITUTED TO CONSIDER FREQUENCY COORDINA

TION FOR THE AIR TERMINAL AND CONTROL PROTECTION INDUSTRIES (SEC. 91.8 (A )(1/(UK )).

BUSINESS RADIO SERVICE FREQ . COORD. 627

PART 87 OF THE RULES WAS AMENDED TO MAKE PROVISION FOR THE ESTABLISHMENT

OF AN INDUSTRY FREQUENCY ADVISORY COMMITTEE FOR COORDINATION OF FREQUEN

CIES IN THE 1435-1535 MC/S BAND. FREQUENCY COORD., 1435-1535 MC/S 831

FREQUENCY CHANGE OF

APPROVAL OF A JOINT AGREEMENT WHEREBY ONE APPLICANT WOULD AMEND TO A

NEW FREQUENCY WAS GRANTED NUNC-PRO TUNC WHERE ALL THE REQUIREMENTS OF

SEC . 1.525(A) EXCEPT PRIOR APPROVAL HAVE BEEN COMPLIED WITH . K & R BICING CORP.

706

PARTS 2 , 81 , AND 83 CONCERNING STATIONS IN THE MARITIME SERVICES WERE

AMENDED TO PROVIDE FOR THE ORDERLY TRANSITION OF SHIP AND COAST RADIOTELE

GRAPH STATIONS FROM PRESENT FREQUENCY ASSIGNMENTS TO THOSE WITHIN ALLOT

MENTS AND/OR FREQUENCY USAGE AS ADOPTED BY THE ITU WORLD ADMINISTRATIVE

RADIO CONFERENCE . MARITIME SERVICE REGULATIONS 915

GRANT CONDITIONAL

REQUEST BY THE PARTIES TO A COMPARATIVE PROCEEDING FOR INTERIM AUTHORITY

TO OPERATE THE FACILITIES OF AN EXISTING STATION UNDER A CONDITIONAL GRANT

PURSUANT TO SEC. 1.592(B ) , GRANTED . COMMUNITY FIRST CORP. 822

APPLICATION FOR INTERIM AUTHORITY TO OPERATE THE FACILITIES OF AN EXISTING

STATION UNDER A CONDITIONAL GRANT PURSUANT TO SEC. 1.592 ( B ) GRANTED . CON

SOLIDATED NINE, INC. 825

HEARING CONSOLIDATION OF

SINCE A GRANT OF A PETITION TO CHANGE ISSUES AND SHIFT BURDEN OF PROOF

WOULD THWART THE COMMISSIONS PURPOSE IN CONSOLIDATING THE PROCEEDING BY

CREATING SUBISSUES CONCERNING A SPECIAL MARKET AND A PARTICULAR APPLICANT.

THE PETITION WAS DENIED . DELAWARE COUNTY CABLE TV CO . 69

APPLICATIONS, TWO OF WHICH ARE MUTUALLY EXCLUSIVE AND THE THIRD PRESENTING

A QUESTIONOF MULTIPLE OWNERSHIP (SEC . 73.35) , ARE DESIGNATED FOR HEARING ON

ISSUES AS TO AREAS AND POPULATIONS, UNDISCLOSED INTEREST, DUOPOLY, COMMUNE
TY NEEDS , FINANCIAL, TRANSMITTER SITE , AND 307 (B ). O QUINN , FARNELL 393

15 F.C.C. 2d
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HEARING DESIGNATION FOR

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER AN INTERFERENCE IS

SUE , A FINANCIAL ISSUE , A COVERAGE ISSUE , A CHARACTER ISSUE, AND A SUBURBAN IS

SUE . STONE, WILLIAM D. 53

APPLICATION DESIGNATED FOR HEARING ON SEC. 1.65 (SUBSTANTIAL CHANGES) , TRAF

FICKING , FAILURE TO CONSTRUCT, AND EXTENSION OF TIME (SEC. 1.534 ) ISSUES. GROSS

BICING CO. 76

FM APPLICATION DESIGNATED FOR HEARING ON CONCENTRATION OF LOCAL MEDIA

CONTROL ISSUE AND WHETHER APPLICANTS CROSS INTERESTS IN THE LOCAL

NEWSPAPER DIMINISH FREEDOM OF THE STATION TO COMPETE COMMERCIALLY OR TAKE

DIFFERING EDITORIAL OPINIONS . WHBL, INC . 111

HEARING EXAMINER, AUTHORITY

SINCE THE HEARING EXAMINER HAS INITIAL JURISDICTION OVER PETITIONS FOR LEAVE

TO AMEND , A RULING BY THE REVIEW BOARD ON THE PROPRIETY OF AMENDMENTS

DESIGNED TO MEET SUBURBAN ISSUES WOULD BE PREMATURE . NORTH AMERICAN B /C

ING CO. , INC . 727

HEARING NECESSITY FOR

SINCE APPLICANT HAS RECENTLY BEEN INVOLVED IN MISLEADING PROGRAMMING AND

SINCE IT APPEARS THAT A TRAFFICKING ISSUE WOULD BE REQUIRED, AN ASSIGNMENT OF

LICENSE CANNOT BE MADE WITHOUT A HEARING . WHUT B /CING CO., INC . 811

HEARING PROCEDURE

A PETITION , IN THE AT&T RATE HEARING , REQUESTING A SEPARATION OF THE COMMON

CARRIER BUREAU FROM THE DECISIONAL PROCESS BY REQUIRING THE BUREAU TO SUB

MIT TESTIMONY STATING ITS POSITION , IS DENIED. AMER. TEL. & TEL. 29

REQUEST FOR AN EXPEDITED HEARING IN A PROCEEDING CONCERNING FAILURE TO

CONSTRUCT STATION DENIED IN VIEW OF THE DESIGNATED ISSUES (SEC . 1.534 ( A )) AND IN

SUFFICIENT REASONS ADVANCED TO JUSTIFY DEPARTURE FROM THE NORMAL HEARING

PROCEDURE . BAY VIDEO, INC . 118

REVIEW OF EXAMINERS RULING DENYING REQUEST FOR FURTHER EVIDENCE (SEC .

11.353 ) , DENIED SINCE THE INQUIRY CONCERNING CONDUCT INVOLVED IN A NLAB HEAR

ING WAS AUTHORIZED IN THE HEARING ORDER UNDER THE STANDARD COMPARATIVE

ISSUE WHICH HAS NOT YET BEEN REACHED IN THE HEARING PROCEDURE . KITTYHAWK

B /CING CORP. 322

HEARING REOPENING OF

PETITION TO REOPEN THE RECORD AND ENLARGE ISSUES DENIED WHERE THE

PROCEEDING IS PENDING BEFORE THE EXAMINER . THE EXAMINER SHOULD CONSIDER

SUCH A PETITION IN THE FIRST INSTANCE . LIBERTY TV 716

HEARING EXPEDITED

REQUEST FOR AN EXPEDITED HEARING IN A PROCEEDING CONCERNING FAILURE TO

CONSTRUCT STATION DENIED IN VIEW OF THE DESIGNATED ISSUES (SEC . 1.534(A) ) AND IN

SUFFICIENT REASONS ADVANCED TO JUSTIFY DEPARTURE FROM THE NORMAL HEARING

PROCEDURE . BAY VIDEO, INC . 118

HOURS OF OPERATION

APPLICATION BY A CLASS IV STATION TO INCREASE HOURS WAS ACCEPTED FOR FILING

SINCE THE AM FREEZE WAS NOT INTENDED TO BAR THIS TYPE OF APPLICATION. NOTE 2

OF SEC . 1.571 WAS WAIVED . HICKORY HILL B /CING CO. 907

15 F.C.C. 2d
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INFORMATION FILING OF

ISSUES WERE ADDED TO DETERMINE WHETHER ONE OF THE PRINCIPALS CAN MEET HIS

LOAN COMMITMENT AND WHETHER THE APPLICANT HAS SUBMITTED ALL RELEVANT IN

FORMATION REQUIRED BY SEC . 1.65 . ORANGE COUNTY BICING CO. 991

INTELSAT

APPLICATION FOR TRANSFER OF THE OUTSTANDING CP AND THE OWNERSHIP INTEREST

OF THE ANDOVER TRANSPORTABLE EARTH STATION FROM JOINT GRANTEES TO COMSAT.

GRANTED TO PROVIDE TELEMETRY , COMMAND & CONTROL, MONITORING AND TRACKING

SERVICES TO THE INTELSTAT III SERIES SATELLITES . COMSAT 65

INTERFERENCE

WHERE APPLICANT FAILED TO FOLLOW THE TWO STEP PROCESS FOR A CLASS IV STA

TION INCREASE OF POWER TO 1 KW . , PETITIONER IS NOT PRECLUDED BY SEC . 73.24( B)(2)

AND 73.37 (D ) FROM RAISING OBJECTION TO PROPOSED INTERFERENCE AND ISSUE ON

THIS SUBJECT WILL BE INCLUDED . STONE, WILLIAM D. 53

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER AN INTERFERENCE IS

SUE , A FINANCIAL ISSUE , A COVERAGE ISSUE , A CHARACTER ISSUE , AND A SUBURBAN IS.

SUE . STONE, WILLIAM D. 53

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER THE FOLLOWING IS

SUES , INTERFERENCE , FINANCIAL QUALIFICATIONS, SUBURBAN ISSUE , SUBURBAN 307 (B )

ISSUE , TRANSMITTER SITE , AND ANTENNA PARAMETERS. SUNDIAL B /CING CO., INC. 58

INTERFERENCE OBJECTIONABLE

APPLICATION GRANTED SINCE PROPOSAL IS CONSISTENT WITH CLASS H - A ALLOCATION

PRINCIPLES AND WOULD NOT CAUSE OBJECTIONABLE INTERFERENCE . APPLICANT FOUND

TO BE FINANCIALLY QUALIFIED SINCE IT DEMONSTRATED ABILITY TO MEET CONSTRUC

TION AND FIRST YEAR OPERATION COSTS . RADIO NEVADA 324

LICENSEE IN THE SPECIAL INDUSTRIAL RADIO SERVICE ORDERED TO EITHER DISMAN

TLE OR DETUNE AN ABANDONED TOWER WHICH IT HAD CONSTRUCTED WITHOUT

AUTHORIZATION SINCE THE TOWER IS CAUSING INTERFERENCE TO A RADIO STATION 1000

YARDS AWAY . B & W TRUCK SERVICE 769

WHERE PETITIONER HAD FORMERLY RECEIVED INTERFERENCE FROM A STATION NOW

SILENT AND WHERE THE OVERLAP RULE (73.37) HAD BEEN WAIVED TO EXPEDITE

REESTABLISHMENT OF THE DELETED STATION , AN ISSUE TO DETERMINE WHETHER OB

JECTIONABLE INTERFERENCE WOULD RESULT WAS DENIED. NORTH AMERICAN B /CING

CO., INC. 799

INTERFERENCE NIGHTTIME

APPLICATIONS AND PETITIONS BY THREE CLASS II STATIONS FOR PRESUNRISE

AUTHORITY BEYOND PERMISSIBLE AUTHORITY UNDER SEC . 73.99(8)( 1 ) DENIED , SINCE

THEY WOULD CAUSE MASSIVE SKYWAVE INTERFERENCE WITH THE RESPECTIVE CLASS

B CLEAR CHANNEL STATIONS . MEREDITH B/CING CO. 927

INTERFERENCE WILLFUL

UNAUTHORIZED USE OF A STATIONS FACILITIES BY EMPLOYEE TO BROADCAST A

PRIVATE DISPUTE AND CLOSING DOWN THE STATION PRIOR TO THE END OF ITS BROAD

CAST DAY CONSTITUTES INTERFERENCE AS PROVIDED IN SEC . 13.69 . RECONSIDERATION

DENIED . WICHROWSKI, STEPHEN A., JR. 754

15 F.C.C. 20
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INTERIM OPERATION

REQUEST BY THE PARTIES TO A COMPARATIVE PROCEEDING FOR INTERIM AUTHORITY

TO OPERATE THE FACILITIES OF AN EXISTING STATION UNDER A CONDITIONAL GRANT

PURSUANT TO SEC. 1.592(B) , GRANTED . COMMUNITY FIRST CORP . 822

APPLICATION FOR INTERIM AUTHORITY TO OPERATE THE FACILITIES OF AN EXISTING

STATION UNDER A CONDITIONAL GRANT PURSUANT TO SEC . 1.592(B) GRANTED. CON

SOLIDATED NINE, INC. 825

INTERIM AUTHORITY GRANTED TO ONE OF TWO COMPETING APPLICANTS TO OPERATE A

STATION WHICH HAS LOST ITS LICENSE SINCE ONLY ONE APPLICANT REQUESTED

AUTHORIZATION . ORDER TO BE EFFECTIVE ONLY IF A STAY ISSUED BY THE COURT OF AP

PEALS IS DISSOLVED . MINERAL KING B/CERS 835

INTERLOCUTORY RULING, APPEAL FROM

APPEAL FROM EXAMINERS ADVERSE RULING PURSUANT TO SEC . 1.301, DENIED , SINCE

INTERLOCUTORY APPEALS ARE NOT FAVORED UNLESS THE RULING COMPLAINED OF IS

FUNDAMENTAL AND AFFECTS THE CONDUCT OF THE ENTIRE CASE . WSTE -TV, INC . 1026

INTERLOCUTORY ORDER, RECONSIDERATION OF

REQUEST FOR WAIVER OF RULE 1.106(A) (RECONSIDERATION OF INTERLOCUTORY OR

DERS) , GRANTED , SINCE THE CITED ORDER WAS INITIATED ON THE BASIS OF A LETTER

REQUEST ON WHICH PETITIONERS HAD NO OPPORTUNITY TO ADDRESS THEMSELVES.

AMER. TEL. & TEL . 29

INVESTIGATION

AN INVESTIGATION WAS INSTITUTED INTO THE LAWFULNESS OF NEW MATTER CON

TAINED IN TARIFF REVISIONS OFFERING 48-KHZ, LEASED-CHANNEL SERVICE. ITT WORLD

COMM. 694

INVESTIGATION , BY FCC

AN INVESTIGATION WAS ORDERED INTO THE LAWFULNESS OF TARIFF REVISIONS FOR

PICKUP AND DELIVERY OF INTERNATIONAL MESSAGES AND CUSTOMER TIELINES WITHIN

METROPOLITAN AREAS RATHER THAN CORPORATE LIMITS (201 (B) AND 202(A) ) . TROPICAL

RADIO TELEGRAPH CO. 100

ISSUE CHANGE OF

MOTION TO CHANGE ISSUES AND SHIFT THE BURDENS OF PROOF FROM THE CATV

OPERATOR TO THE TV LICENSEE IN A PROCEEDING CONCERNING CATV CARRIAGE , IS DE

NIED SINCE THE PRESENT ALLOCATION OF BURDENS (74.1109) AFFORDS THE MOST OR

DERLY METHOD OF RESOLVING THE MAJOR MARKET OVERLAP CASE QUESTIONS .

DELAWARE COUNTY CABLE TV CO. 69

SINCE A GRANT OF A PETITION TO CHANGE ISSUES AND SHIFT BURDEN OF PROOF

WOULD THWART THE COMMISSIONS PURPOSE IN CONSOLIDATING THE PROCEEDING BY

CREATING SUBISSUES CONCERNING A SPECIAL MARKET AND A PARTICULAR APPLICANT,

THE PETITION WAS DENIED . DELAWARE COUNTY CABLE TV CO. 69

ISSUE CLARIFICATION OF

A REQUEST BY A CATV SYSTEM TO CLARIFY ISSUES CONCERNING DELINEATION OF

GEOGRAPHIC BOUNDARIES OF THE MARKET, CERTIFIED TO THE COMMISSION BECAUSE

OF THE NOVEL POLICY CONSIDERATIONS INVOLVED , TO WIT, THE EXTENT OF THE AREA

AFFORDED PROTECTION TO UHF FROM CATV DEVELOPMENT. CLEAR VISION TV CO. 633

15 F.C.C. 2d
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ISSUE DELETION OF

PETITION TO DELETE A SUBURBAN ISSUE DENIED SINCE NO EXTENUATING CIRCUM

STANCES WERE PRESENT. THE REQUIREMENTS SET FORTH IN THE MINSHALL CASE ( 11

FCC 2D 796) WERE ADOPTED MORE THAN 6 MONTHS PRIOR TO DESIGNATION FOR HEAR

ING . NORTH AMERICAN B /CING CO. , INC. 727

REQUEST FOR DELETION OF A SUBURBAN ISSUE WHERE APPLICANT HAD SUBMITTED

AN AMENDMENT WAS DENIED SINCE THE AMENDMENT FAILED TO MAKE A MEANINGFUL

EVALUATION OF THE COMMUNITY SURVEY. STONE, WILLIAM D. 808

PETITION FOR DELETION OF A SUBURBAN ISSUE DENIED, SINCE NO UNUSUAL CIRCUM

STANCES HAVE BEEN ESTABLISHED . SUNDIAL B/CING CO. , INC. 1002

ISSUE ENLARGEMENT OF

ENLARGEMENT OF ISSUES TO INCLUDE A COMPARATIVE PROGRAMMING ISSUE , DENIED.

SINCE PETITIONER FAILED TO MAKE A PRIMA FACIE SHOWING THAT THERE ARE SIGNIFI

CANT DIFFERENCES IN THE PROPOSED PROGRAMMING . PORT JERVIS B /CING CO., INC . 44

REQUEST TO ADD A LEGAL QUALIFICATIONS ISSUE WAS DENIED , SINCE PETITIONER

FAILED TO SHOW THAT APPLICANTS QUALIFICATION TO DO BUSINESS IN ANOTHER STATE

IS MORE THAN A PROCEDURAL (MINISTERIAL) REQUIREMENT. NORTH AMERICAN B /CING

CO. , INC . 261

ADDITION OF AN ISSUE TO DETERMINE WHETHER A PENDING MERGER AGREEMENT

SERVES THE PUBLIC INTEREST WAS DENIED ON GROUNDS THAT THE BOARD LACKED JU

RISDICTION TO CONSIDER MORE THAN THE BONA FIDES OF THE AGREEMENT AS TO REIM

BURSEMENT FOR DISMISSAL , NOT WHETHER IT WILL SERVE THE PUBLIC INTEREST. SUN

SET B/CING CORP. 276

SINCE APPLICATION WAS UNAVAILABLE FOR INSPECTION AT THE PUBLISHED

REFERENCE POINT A SEC . 1.594 (APPLICATION TO BE MADE AVAILABLE FOR PUBLIC IN

SPECTION ) ISSUE AND AN ISSUE TO DETERMINE WHETHER APPLICATION SHOULD BE

DISMISSED OR A COMPARATIVE DEMERIT ASSESSED WERE DESIGNATED . VANDER PLATE,

LOUIS 285

JURISDICTION

PETITION FOR RECONSIDERATION OR FOR REHEARING OF MEMORANDUM OPINION AND

ORDER DENYING PETITION FOR RECONSIDERATION , DENIED ON GROUNDS THAT THE PETI

TION WAS FILED LATE , AND THE STATUTORY PERIOD OF JURISDICTION HAVING EXPIRED

THE REVIEW BOARD IS WITHOUT AUTHORITY TO ACT . LORAIN COMMUNITY BICING CO. 388

LEGAL QUALIFICATIONS

REQUEST TO ADD A LEGAL QUALIFICATIONS ISSUE WAS DENIED, SINCE PETITIONER

FAILED TO SHOW THAT APPLICANTS QUALIFICATION TO DO BUSINESS IN ANOTHER STATE

IS MORE THAN A PROCEDURAL (MINISTERIAL ) REQUIREMENT. NORTH AMERICAN B / CING

CO. , INC . 261

ADDITION OF AN ISSUE CONCERNING COMPLIANCE WITH SEC. 1.65 HELD NOT WAR

RANTED SINCE THE CHANGE IN BROADCAST INTERESTS WAS A REALINEMENT OF OWNER

SHIP INTERESTS BETWEEN TWO STOCKHOLDERS OF APPLICANT. LAWRENCE CNTY. B /C

ING CORP. 910

PETITION TO ADD A CHARACTER QUALIFICATIONS ISSUE , A FINANCIAL ISSUE , A LEGAL

QUALIFICATIONS ISSUE , AND A SUBURBAN COMMUNITY 307(8 ) ISSUE WAS DENIED . NORTH

AMERICAN B /CING CO., INC . 979

A CHANGE OF RESIDENCE OF AN APPLICANTS PRINCIPAL STOCKHOLDER IS NOT OF

DECISIONAL SIGNIFICANCE AND DOES NOT HAVE TO BE REPORTED UNDER RULE 1.65

REQUEST FOR AN ISSUE CONCERNING ESTIMATED CONSTRUCTION AND OPERATING

COSTS WAS HELD TO BE UNWARRANTED . WARWICK B /CING CORP.1015

15 F.C.C. 2d
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LICENSE ASSIGNMENT OF

THE APPROPRIATENESS OF AN ESTATE ACQUIRING BROADCAST LICENSES AND

QUESTIONS OF FACT CONCERNING A COMMUNITY SURVEY NECESSITATE DESIGNATING

FOR HEARING THE APPLICATIONS FOR (A) TRANSFER OF CONTROL, AND (B) ASSIGNMENT

OF LICENSE . CRAWFORD , PERCY B. , ESTATE OF 677

SINCE APPLICANT HAS RECENTLY BEEN INVOLVED IN MISLEADING PROGRAMMING AND

SINCE IT APPEARS THAT A TRAFFICKING ISSUE WOULD BE REQUIRED, AN ASSIGNMENT OF

LICENSE CANNOT BE MADE WITHOUT A HEARING . WHUT B /CING CO., INC. 811

AN APPLICATION WAS AMENDED TO REFLECT THE ASSIGNMENT OF A LICENSE. CENTRAL

COAST TV 771

LICENSE RENEWAL OF

RENEWAL AND INVOLUNTARY ASSIGNMENT OF LICENSE TO TRUSTEE IN BANKRUPTCY

GRANTED WHERE LICENSEE HAD BEEN ADJUDICATED A BANKRUPT. CHARACTER QUALIFI

CATIONS OF LICENSEE PRINCIPALS HAD BEEN DESIGNATED , BUT SINCE BANKRUPTCY THE

BANKRUPT LICENSEE IS DISASSOCIATED FROM THE STATION AND WILL RECEIVE NO

BENEFIT FROM THE TRANSFER . VOLUNTARY ASSIGNMENT TO NEW ASSIGNEE APPROVED .

IMAGE RADIO , INC. 317

RENEWAL WITHOUT HEARING DENIED SINCE THE DEPARTURE OF THOSE PERSONS

CHARGED WITH MISCONDUCT DOES NOT RELIEVE THE LICENSEE OF RESPONSIBILITY FOR

THEIR MISCONDUCT. IMAGE RADIO, INC. 317

APPLICATION FOR RENEWAL OF LICENSE FOR SHIP RADIO STATION DISMISSED ON

GROUNDS THAT COMMISSION POLICY IS TO ELIMINATE SHIP RADIO STATIONS LOCATED

ON PERMANENTLY MOORED VESSELS OPERATING AS COAST STATIONS BY HANDLING

SHIP-TO-SHORE MESSAGE TRAFFIC . MONTI, JOSEPH, AND MARINO, JOSEPH 390

LICENSE SHORT TERM

A SHORT TERM AUTHORIZATION WAS GRANTED WHERE AN UNAUTHORIZED ASSIGN

MENT OF A DOMESTIC PUBLIC RADIO SERVICE LICENSE WAS MADE IN VIOLATION OF SEC.

310(B ) SINCE THE ASSIGNMENT DID NOT INVOLVE A SUBSTANTIAL CHANGE IN OWNERSHIP

AND THE PUBLIC INTEREST REQUIRED THE SERVICE. LIMA TELEPHONE CO. 792

LICENSE SUSPENSION OF

THE LICENSE OF AN AMATEUR RADIO OPERATOR WAS SUSPENDED FOR 3 MONTHS FOR

VIOLATION OF SEC . 97.67 (OPERATING AT AN INPUT POWER MORE THAN ONE-THIRD

ABOVE THE AUTHORIZED MAXIMUM) . CAMP, RONNIE J. 365

LICENSE TRAFFICKING IN

THE GRANT OF A TV CONSTRUCTION PERMIT WAS REINSTATED AFTER AN INITIAL DECI

SION LIMITED TO A TRAFFICKING ISSUE , UPON A CONCLUSION THAT THE PRINCIPAL

CHARGED HAD NOT ENGAGED IN TRAFFICKING . THE COMMISSION CONCURRED AND THE

INITIAL DECISION WAS PERMITTED TO BECOME EFFECTIVE. SUNSET B /CING CORP . 347

LICENSEE ELIGIBILITY

THE APPROPRIATENESS OF AN ESTATE ACQUIRING BROADCAST LICENSES AND

QUESTIONS OF FACT CONCERNING A COMMUNITY SURVEY NECESSITATE DESIGNATING

FOR HEARING THE APPLICATIONS FOR (A) TRANSFER OF CONTROL, AND (B) ASSIGNMENT

OF LICENSE . CRAWFORD, PERCY B. , ESTATE OF 677

15 F.C
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LICENSEE MISCONDUCT

RENEWAL APPLICATION DENIED, INTER ALIA, WHERE LICENSEE WAS HELD RESPONSI

BLE FOR THE GROSS MISCONDUCT (INCLUDING FRAUDULENT MISREPRESENTATIONS ) OF

ITS STATION MANAGER , WHO CONSTITUTED A PRINCIPAL OF LICENSEE , WHERE IT WAS

SHOWN THAT THE LICENSEE FAILED TO EXERCISE ADEQUATE CONTROL AND SUPERVI

SION OVER THE STATION OPERATOR . CONTINENTAL B /CING , INC. 120

RENEWAL AND INVOLUNTARY ASSIGNMENT OF LICENSE TO TRUSTEE IN BANKRUPTCY

GRANTED WHERE LICENSEE HAD BEEN ADJUDICATED A BANKRUPT. CHARACTER QUALIFI

CATIONS OF LICENSEE PRINCIPALS HAD BEEN DESIGNATED , BUT SINCE BANKRUPTCY THE

BANKRUPT LICENSEE IS DISASSOCIATED FROM THE STATION AND WILL RECEIVE NO

BENEFIT FROM THE TRANSFER. VOLUNTARY ASSIGNMENT TO NEW ASSIGNEE APPROVED.

IMAGE RADIO, INC. 317

RENEWAL WITHOUT HEARING DENIED SINCE THE DEPARTURE OF THOSE PERSONS

CHARGED WITH MISCONDUCT DOES NOT RELIEVE THE LICENSEE OF RESPONSIBILITY FOR

THEIR MISCONDUCT. IMAGE RADIO, INC. 317

LICENSED OPERATOR , FAILURE TO EMPLOY

VIOLATION OF SEC . 73.93(8) , OPERATION OF TRANSMITTER BY AN UNLICENSED OPERA

TOR , RESULTED IN A FORFEITURE OF 500. KOKE, INC. 714

LICENSEE RESPONSIBILITY

RENEWAL APPLICATION DENIED , INTER ALIA , WHERE LICENSEE WAS HELD RESPONSI

BLE FOR THE GROSS MISCONDUCT (INCLUDING FRAUDULENT MISREPRESENTATIONS) OF

ITS STATION MANAGER , WHO CONSTITUTED A PRINCIPAL OF LICENSEE , WHERE IT WAS

SHOWN THAT THE LICENSEE FAILED TO EXERCISE ADEQUATE CONTROL AND SUPERVI

SION OVER THE STATION OPERATOR . CONTINENTAL B / CING , INC . 120

RENEWAL OF LICENSE DENIED INTER ALIA ON THE GROUNDS THAT LICENSEE FAILED TO

MAINTAIN ACCURATE PROGRAM LOGS (73.111 & 73.112) WAS GENERALLY INATTENTIVE TO

THE STATION AND ITS OPERATION . CONTINENTAL BICING, INC. 120

RENEWAL WITHOUT HEARING DENIED SINCE THE DEPARTURE OF THOSE PERSONS

CHARGED WITH MISCONDUCT DOES NOT RELIEVE THE LICENSEE OF RESPONSIBILITY FOR

THEIR MISCONDUCT . IMAGE RADIO, INC . 317

LOAN COMMITMENT, ABILITY TO MEET

ISSUES WERE ADDED TO DETERMINE WHETHER ONE OF THE PRINCIPALS CAN MEET HIS

LOAN COMMITMENT AND WHETHER THE APPLICANT HAS SUBMITTED ALL RELEVANT IN

FORMATION REQUIRED BY SEC . 1.65 . ORANGE COUNTY BICING CO. 991

LOAN COMMITMENT, TERMS OF

ISSUES WERE ENLARGED TO CONSIDER APPLICANTS ESTIMATE OF COSTS , AVAILABILL

TY OF A LOAN , FAILURE TO AMEND ITS APPLICATION ( 1.65) AND ADEQUACY OF ITS STAFF

CHRISTIAN VOICE OF CENT. OHIO 303

LOGS MAINTENANCE OF

REQUEST TO DELETE THE REQUIREMENTS FOR MAINTAINING STATION RECORDS

(74.481) FOR REMOTE PICKUP STATIONS WAS DENIED . LOGGING REQS -REMOTE PICKUP
STATIONS 81

SEC . 74.481 WAS AMENDED TO CLARIFY THE REQUIREMENTS FOR MAINTAINING STATION

RECORDS FOR REMOTE BROADCAST PICKUP STATIONS . LOGGING REQS -REMOTE PICKUP

STATIONS 81

RENEWAL OF LICENSE DENIED INTER ALIA ON THE GROUNDS THAT LICENSEE FAILED TO

MAINTAIN ACCURATE PROGRAM LOGS (73.111 & 73.112 ) WAS GENERALLY INATTENTIVE TO

THE STATION AND ITS OPERATION . CONTINENTAL BICING, INC. 120

15 F.C.C. 20
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LOGS PROGRAM

FORFEITURE OF 1000 ORDERED FOR VIOLATION OF THE TERMS OF THE STATIONS

LICENSE AND FOR VIOLATIONS OF SEC 73.322. 73.112 /A 4 ). AND 73.4714].ANDERSON B / C
ING SERVICE 844

MARINE UTILITY STATIONS, LAND

PART 81 WAS AMENDED TO PROVIDE ADDITIONALCATEGORIES OF PERSONS ELIGIBLE

FORLIMITEDCOASTAND MARINEUTILITY RADIO STATION LICENSES.( 1)MOVABLEBRIDGE

OPERATORS (2) SHIPPING AGENTS WHO DOCKOR DIRECT VESSELSIN PORT(3) PERSONS

WHOPROVIDE MARITIME SERVICE TO VESSELS. ELIGIBILITY IN MARITIME MOB. SER.253

MARITIME MOBILE SERVICE

PART 81WASAMENDEDTO PROVIDE ADDITIONALCATEGORIES OF PERSONS ELIGIBLE
FOR LIMITED COASTAND MARINE UTILITY RADIO STATION LICENSES.(1)MOVABLEBRIDGE

OPERATORS (2) SHIPPING AGENTSWHODOCKOR DIRECT VESSELSIN PORT (3) PERSONS

WHO PROVIDE MARITIME SERVICE TO VESSELS. ELIGIBILITY IN MARITIME MOB. SER.253

MARITIME SERVICE

PARTS 2, 81 , AND 83 CONCERNING STATIONS IN THE MARITIME SERVICES WERE

AMENDED TO PROVIDE FOR THE ORDERLY TRANSITION OF SHIP AND COAST RADIOTELE

GRAPH STATIONS FROM PRESENT FREQUENCY ASSIGNMENTS TO THOSE WITHIN ALLOT

MENTS AND/OR FREQUENCY USAGE AS ADOPTED BY THE ITU WORLD ADMINISTRATIVE

RADIO CONFERENCE . MARITIME SERVICE REGULATIONS 915

MASS MEDIA, CONTROL OF

FM APPLICATION DESIGNATED FOR HEARING ON CONCENTRATION OF LOCAL MEDIA

CONTROL ISSUE AND WHETHER APPLICANTS CROSS INTERESTS IN THE LOCAL

NEWSPAPER DIMINISH FREEDOM OF THE STATION TO COMPETE COMMERCIALLY OR TAKE
DIFFERING EDITORIAL OPINIONS . WHBL, INC . 111

A CONSTRUCTION PERMITFOR A NEW TV BROADCAST STATION WAS GRANTED WITH

CONDITIONS CONCERNING MEDIA OWNERSHIP. STATE MUTUAL B / CING CORP. 736

A CP WAS GRANTED TO THE APPLICANT HAVING A PREFERENCE FOR INTEGRATION OF

OWNERSHIP AND MANAGEMENT, FOR PROPOSING A MORE EFFICIENT UTILIZATION OF THE

CHANNEL, AND FOR HAVING FEWER OWNERSHIP INTERESTS IN MEDIA OF MASS COMMU

NICATIONS . MINSHALL B/CING CO., INC. 931

MERGER

A JOINT AGREEMENT PROVIDING FOR A MERGER OF TWO MUTUALLY EXCLUSIVE APPLI

CANTS INTO A NEW CORPORATION ADOPTING ONE OF THE APPLICANTS PROPOSALS ,

GRANTED. A FINANCIAL ISSUE WAS ADDED AGAINST THE MERGED APPLICANT . SUNBURY

BICING CORP. 742

AS A RESULT OF THE MERGER OF TWO MUTUALLY EXCLUSIVE APPLICATIONS, A THIRD

APPLICATION FOR A CHANGE OF DAYTIME OPERATIONS WAS SEVERED AND GRANTED

SINCE THE INTERFERENCE QUESTION WAS REMOVED . SUNBURY BICING CORP. 742

MERGER AND DROP OUT CASES

ADDITION OF AN ISSUE TO DETERMINE WHETHER A PENDING MERGER AGREEMENT

SERVES THE PUBLIC INTEREST WAS DENIED ON GROUNDS THAT THE BOARD LACKED JU

RISDICTION TO CONSIDER MORE THAN THE BONA FIDES OF THE AGREEMENT AS TO REIM

BURSEMENT FOR DISMISSAL , NOT WHETHER IT WILL SERVE THE PUBLIC INTEREST , SUN

SET B/CING CORP. 276

REIMBURSEMENT AGREEMENT IN WHICH TWO APPLICANTS MERGE TO FORM A THIRD

CORPORATION TO BE PARTLY OWNED BY A 3RD PARTY , GRANTED . APPLICATION OF NEW

CORPORATION FOR CP , GRANTED . BALTIMORE B/CING CO. 857

337-140 O- LT - 70 - 5
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REQUEST FOR APPROVAL OF MERGER AGREEMENT, DENIED, SINCE THE BOOK VALUE

OF THE SHARES TO BE ACQUIRED BY MERGED APPLICANT EXCEEDS THE EXPENSES IN

CURRED BY THAT APPLICANT AND THUS REPRESENTS A WINDFALL CONTRARY TO SEC.

311 (C) . WARWICK B /CING CORP.1010

MICROWAVE RELAY FACILITIES

ONE OF TWO MUTUALLY EXCLUSIVE APPLICATIONS FOR A MICROWAVE LINK WAS

GRANTED SINCE ITS OPERATING COSTS AND REVENUE REQUIREMENTS ARE LOWER,

COSTS TO CARRIERS USING THE SYSTEM WILL BE LOWER , MAINTENANCE WILL BE MORE

EFFICIENT , AND SINCE THE APPLICANT WILL BE A PRIMARY USER OF THE SYSTEM . ALL

AMERICA CABLES & RADIO , INC. 1

IN GENERAL , COMMON CARRIERS SHOULD OWN THE FACILITIES THEY USE TO SERVE

THE PUBLIC UNLESS THERE IS SOME ADVANTAGE IN UTILIZING THE FACILITIES OF

ANOTHER CARRIER OR OTHER ENTITY . ALL AMERICA CABLES & RADIO , INC. 1

MISREPRESENTATION

RENEWAL APPLICATION DENIED, INTER ALIA , WHERE LICENSEE WAS HELD RESPONSI

BLE FOR THE GROSS MISCONDUCT (INCLUDING FRAUDULENT MISREPRESENTATIONS) OF

ITS STATION MANAGER , WHO CONSTITUTED A PRINCIPAL OF LICENSEE , WHERE IT WAS

SHOWN THAT THE LICENSEE FAILED TO EXERCISE ADEQUATE CONTROL AND SUPERVI

SION OVER THE STATION OPERATOR . CONTINENTAL B /CING , INC. 120

PETITION TO ENLARGE ISSUES GRANTED TO INCLUDE ON ISSUES AS TO WHETHER AP

PLICATION WAS FILED TO OBSTRUCT OR DELAY. REQUEST FOR ISSUES AS TO REAL

PARTY IN INTEREST , FINANCIAL QUALIFICATIONS AND MISREPRESENTATION DENIED. SU .

MITON BICING CO., INC. 400

MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON ISSUES IN

CLUDING FAILURE TO DISCLOSE PRIOR BANKRUPTCY PROCEEDINGS, AVAILABILITY OF

LOANS , MISPRESENTATIONS, COMMUNITY SURVEY, A SUBURBAN COMMUNITY 307 (B ) IS

SUE , AND FRAUDULENT BILLING PRACTICES . FAULKNER RADIO , INC . 780

MULTIPLE OWNERSHIP

APPLICATIONS, TWO OF WHICH ARE MUTUALLY EXCLUSIVE AND THE THIRD PRESENTING

A QUESTION OF MULTIPLE OWNERSHIP (SEC. 73.35) , ARE DESIGNATED FOR HEARING ON

ISSUES AS TO AREAS AND POPULATIONS , UNDISCLOSED INTEREST, DUOPOLY, COMMUNI

TY NEEDS , FINANCIAL, TRANSMITTER SITE , AND 307 (B ). O QUINN, FARNELL 393

MULTIPLE OWNERSHIP RULES

PETITION FOR RECONSIDERATION OF ORDER DENYING REQUEST TO REOPEN THE

RECORD DISMISSED SINCE PETITIONER DID NOT HAVE STANDING AND APPLICANT WAS

NOT IN VIOLATION OF COMMISSIONS MULTIPLE OWNERSHIP AND CROSS INTEREST POL

ICY , NOR DID IT VIOLATE SEC. 1.65 . CLEVELAND B /CING , INC . 311

NATIONAL LABOR RELATIONS BOARD

REVIEW OF EXAMINERS RULING DENYING REQUEST FOR FURTHER EVIDENCE (SEC.

11.353) , DENIED SINCE THE INQUIRY CONCERNING CONDUCT INVOLVED IN A NLRB HEAR

ING WAS AUTHORIZED IN THE HEARING ORDER UNDER THE STANDARD COMPARATIVE

ISSUE WHICH HAS NOT YET BEEN REACHED IN THE HEARING PROCEDURE . KITTYHAWK

B /CING CORP. 322

NETWORK INTEREST

COMMISSION EXPRESSED ITS CONTINUING CONCERN WITH PROBLEMS RAISED BY LACK

OF COMPARABLE NETWORK FACILITIES IN VARIOUS TV MARKETS . AMERICAN B /CING COS.

19
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NIGHTTIME SERVICE

PETITION FOR RECONSIDERATION OF COMMISSION ACTION MAKING EDITORIAL

CHANGES IN PARTS 73 AND 74 OF THE RULES REDEFINING NIGHTTIME (SEC. 73.7) , DENIED

SINCE THE RULE CHANGE MERELY REFLECTS SETTLED COMMISSION POLICY AND RU

LEMAKING WAS NOT NECESSARY . ARGONAUT B /CING CO. 847

APPLICATION BY A CLASS II STATION LICENSEE FOR A CHANGE FROM A 1 -KW NIGHTTIME

NON -DIRECTIONAL FACILITY TO A 50 KW DIRECTIONALIZED FACILITY IS PRECLUDED BY

SEC . 73.25(A)(5) SINCE THE IMPACT ON POTENTIAL USES OF THE CHANNEL WOULD BE

SUBSTANTIAL EVEN THOUGH INTERFERENCE TO THE DOMINANT CLASS 1 -A FACILITY

WOULD NOT BE INCREASED . ARGONAUT B /CING CO. 847

NONDUPLICATION CONDITIONS

APPLICATION FOR A COMMUNITY-OWNED NON-PROFIT UHF TRANSLATOR GRANTED

WITHOUT NONDUPLICATION CONDITIONS SINCE THE PRINCIPAL COMMUNITY TO BE

SERVED IS 25 MILES BEYOND PETITIONERS GRADE B CONTOUR AND SINCE NEW SIGNALS

WILL BE RECEIVED BY 23,000 PERSONS. PEOPLES TV ASSN ., INC . 41

APPLICATION FOR A UHF TRANSLATOR STATION GRANTED SINCE A NEED WAS

ESTABLISHED AND SINCE IT HAD THE REQUIRED REBROADCAST CONSENT (325(A) ) . A NON

DUPLICATION CONDITION IS INAPPROPRIATE FOR UHF TRANSLATOR STATIONS . LEE EN

TERPRISES, INC. 912

NOTICE COMMISSION ACTIONS

SINCE APPLICATION WAS UNAVAILABLE FOR INSPECTION AT THE PUBLISHED

REFERENCE POINT A SEC . 1.594 (APPLICATION TO BE MADE AVAILABLE FOR PUBLIC IN

SPECTION ) ISSUE AND AN ISSUE TO DETERMINE WHETHER APPLICATION SHOULD BE

DISMISSED OR A COMPARATIVE DEMERIT ASSESSED WERE DESIGNATED . VANDER PLATE ,

LOUIS 285

NOTICE OF INQUIRY

IN A NOTICE OF PROPOSED RULEMAKING AND NOTICE OF INQUIRY THE COMMISSION

SUGGESTED VARIOUS POSSIBLE NEW AND REVISED REGULATIONS IN PART 74, SUBPART

K, FOR CATV , NECESSITATED BY TECHNOLOGICAL ADVANCEMENTS AND NEW USES . CATV ,

REGULATORY POLICY 417

OBJECTION , INFORMAL

PETITION TO DENY DISMISSED AS PROCEDURALLY DEFECTIVE UNDER SEC. 1.580 ( 1) (UN

SUPPORTED ALLEGATION ) . HOWEVER , THE PETITION WAS CONSIDERED AS AN INFORMAL

OBJECTION UNDER SEC . 1.587 . STEPHENSON, HARRY D. 335

PETITION TO DENY UHF APPLICATION WAS DISMISSED AS UNTIMELY FILED (SEC. 1.580

(L) ( 0) ) . HOWEVER , THE PETITION WAS CONSIDERED ON ITS MERITS AS INFORMAL OBJEC

TIONS (SEC . 1.587) AND APPLICATION GRANTED UPON FINDING THAT ULTRAVISION

REQUIREMENTS HAVE BEEN MET. MIDWESTERN B/CING CO., INC. 720

PETITIONERS OBJECTIONS WERE CONSIDERED ON THEIR MERITS AS AN INFORMAL OB

JECTION DUE TO BELATED FILING ( 1.587) . FAULKNER RADIO , INC. 780

UNDER SEC . 309 ( D ) ( 1 ), 309 ( B ), AND 309(C) (2) (D) , A PETITION TO DENY DOES NOT LIE

AGAINST AN APPLICATION FOR AN EXTENSION OF TIME WITHIN WHICH TO COMPLETE

CONSTRUCTION. HOWEVER , PETITIONERS PLEADINGS WERE CONSIDERED AS INFORMAL

OBJECTIONS UNDER SEC . 1.587. CHANNEL 16 OF R.I., INC . 893

OFFICE OF OPINIONS AND REVIEW

SEC . 0.371 WAS AMENDED TO AUTHORIZE THE CHIEF, OFFICE OF OPINIONS AND REVIEW

TO ACT ON REQUESTS TO FILE PLEADINGS IN EXCESS OF THE RULE REQUIREMENTS

15 F.C.C. 2d
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WHEN SUCH REQUESTS RELATE TO PLEADINGS TO BE FILED IN HEARING PROCEEDINGS

PENDING BEFORE THE COMMISSION EN BANC . AMENDMENT OF SEC. 0.371 678

OPERATOR LICENSE

FORFEITURE OF 1000 ORDERED FOR REPEATED VIOLATIONS OF SEC . 73.93(A) AND 73.47 .

CENTENNIAL RADIO CORP. 817

FORFEITURE OF 500 ORDERED FOR REPEATED VIOLATION OF SEC . 73.93 , HAVING AN IM

PROPERLY LICENSED OPERATOR IN CHARGE OF THE TRANSMITTER . PRAIRIE STATES B/C

ING CO. , INC . 838

OPERATOR REQUIREMENTS

FORFEITURE OF 500 ORDERED FOR REPEATED VIOLATION OF SEC . 73.93 ( B ) (IM

PROPERLY LICENSED OPERATOR) AND 73.47(A) AND (B ) (EQUIPMENT PERFORMANCE MEA

SUREMENTS) . O FALLON - O CONNOR B/CING CO. , INC. 729

ORDERS TO SHOW CAUSE

AN ORDER TO SHOW CAUSE WAS ISSUED TO A TELEPHONE COMPANY CONSTRUCTING

CATV DISTRIBUTION FACILITIES WITHOUT FIRST HAVING OBTAINED A CERTIFICATE OF

PUBLIC CONVENIENCE AND NECESSITY PURSUANT TO SEC . 214(A) . ASHTABULA CABLE TV ,

INC. 813

OVERLAP

APPLICATION FOR STANDARD BROADCAST CP DISMISSED SINCE THE PROPOSED

OPERATION INVOLVES PROHIBITED OVERLAP (SEC . 73.37) WITH AN EXISTING STATION .

COASTAL FLORIDA RADIO B/CERS 642

OVERLAP RULE

ADDITION OF A CONCENTRATION OF CONTROL ISSUE , DENIED , WHERE SECOND APPLI

CATION , WHICH MAY RAISE AN OVERLAP ISSUE , HAS NOT REACHED HEARING STATUS ,

THERE IS AN ABUNDANCE OF COMPETITIVE MEDIA , AND NO GRADE B OVERLAP EXISTS .

THIS ASPECT HAVING BEEN DISPOSED OF IN THE DESIGNATION ORDER . SUNSET B /CING

CORP. 276

PETITIONERS ALLEGATION OF CONCENTRATION OF CONTROL, IN THE ABSENCE OF

GRADE B OVERLAP, WAS REJECTED ON THE GROUNDS THAT IT WAS BASED ON APPLI

CANTS ADVERTISING BROCHURE AND NOT FIELD INTENSITY CONTOURS (73.683( B ) ( 2 )) SUN

SET B /CING CORP. 276

WAIVER OF SEC . 73.37 DENIED SINCE AREAS OF OVERLAP CAUSED AND AREAS OF

OVERLAP RECEIVED MUST BE CONSIDERED SEPARATELY . AN APPLICANT CANNOT OFFSET

ONE AGAINST THE OTHER TO SHOW A NET DECREASE . KAFY, INC. 704

OWNERSHIP AND MANAGEMENT, INTEGRATION OF

A CP WAS GRANTED TO THE APPLICANT HAVING A PREFERENCE FOR INTEGRATION OF

OWNERSHIP AND MANAGEMENT, FOR PROPOSING A MORE EFFICIENT UTILIZATION OF THE

CHANNEL , AND FOR HAVING FEWER OWNERSHIP INTERESTS IN MEDIA OF MASS COMMU

NICATIONS . MINSHALL B /CING CO. , INC. 931

OWNERSHIP MULTIPLE , FACTOR IN APPLICATION

ADDITION OF AN ISSUE CONCERNING COMPLIANCE WITH SEC . 1.65 HELD NOT WAR

RANTED SINCE THE CHANGE IN BROADCAST INTERESTS WAS A REALINEMENT OF OWNER .

SHIP INTERESTS BETWEEN TWO STOCKHOLDERS OF APPLICANT. LAWRENCE CNTY. B/C.

ING CORP. 910
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OWNERSHIP OF STATIONS, LIMITATIONS ON

THE INTERIM POLICY CONCERNING APPLICATIONS RESULTING IN COMMON OWNERSHIP

OF MORE THAN ONE FULL - TIME STATION IN A SINGLE MARKET MODIFIED TO DESIGNATE

THOSE APPLICATIONS FOR HEARING , AND IF PREFERRED . TO BE HELD IN HEARING

STATUS PENDING THE OUTCOME OF THE RULEMAKING PROCEEDING . HUBBARD, SEABORN
RUDOLPH 690

OWNERSHIP REPORTS

PETITION FOR ADDITION OF A FULL DISCLOSURE ISSUE , DENIED IN LIGHT OF APPLI

CANTS PROMPT AMENDMENT AND EXPLANATION OF ITS INADVERTENCE IN FAILING TO IN

CLUDE PAST BROADCAST INTEREST IN ITS APPLICATION . SUNSET B /CING CORP. 276

OWNERSHIP COMMON

THE INTERIM POLICY CONCERNING APPLICATIONS RESULTING IN COMMON OWNERSHIP

OF MORE THAN ONE FULL-TIME STATION IN A SINGLE MARKET MODIFIED TO DESIGNATE

THOSE APPLICATIONS FOR HEARING , AND IF PREFERRED . TO BE HELD IN HEARING

STATUS PENDING THE OUTCOME OF THE RULEMAKING PROCEEDING . HUBBARD, SEABORN

RUDOLPH 690

PARTICIPATION

INTERIM AUTHORITY GRANTED TO ONE OF TWO COMPETING APPLICANTS TO OPERATE A

STATION WHICH HAS LOST ITS LICENSE SINCE ONLY ONE APPLICANT REQUESTED

AUTHORIZATION. ORDER TO BE EFFECTIVE ONLY IF A STAY ISSUED BY THE COURT OF AP

PEALS IS DISSOLVED . MINERAL KING B /CERS 835

PARTICIPATION IN HEARING, RIGHT TO

RECONSIDERATION OF DECISION DENYING CARRIAGE OF DISTANT SIGNALS, DENIED ON

THE GROUNDS THAT PETITIONER FAILED TO PARTICIPATE IN THE EARLY STAGES OF THE

PROCEEDING (1.106(B )) AND FAILED TO PRESENT NEWLY DISCOVERED EVIDENCE ( 1.106 (C )

& 405) . MIDWEST TV , INC . 84

PETITION FOR RECONSIDERATION , TIME FOR

PETITION FOR RECONSIDERATION OR FOR REHEARING OF MEMORANDUM OPINION AND

ORDER DENYING PETITION FOR RECONSIDERATION , DENIED ON GROUNDS THAT THE PETI

TION WAS FILED LATE, AND THE STATUTORY PERIOD OF JURISDICTION HAVING EXPIRED

THE REVIEW BOARD IS WITHOUT AUTHORITY TO ACT . LORAIN COMMUNITY BICING CO. 388

PETITION TO DENY

PETITION TO DENY DISMISSED AS PROCEDURALLY DEFECTIVE UNDER SEC. 1.580 (0) (UN

SUPPORTED ALLEGATION ) . HOWEVER , THE PETITION WAS CONSIDERED AS AN INFORMAL

OBJECTION UNDER SEC . 1.587 . STEPHENSON , HARRY D. 335

UNDER SEC . 309 ( D ) ( 1 ), 309( B ), AND 309(C) (2 ) (D) , A PETITION TO DENY DOES NOT LIE

AGAINST AN APPLICATION FOR AN EXTENSION OF TIME WITHIN WHICH TO COMPLETE

CONSTRUCTION . HOWEVER , PETITIONERS PLEADINGS WERE CONSIDERED AS INFORMAL

OBJECTIONS UNDER SEC . 1.587. CHANNEL 16 OF R.I., INC. 893

PLEADING LENGTH

SEC . 0.371 WAS AMENDED TO AUTHORIZE THE CHIEF , OFFICE OF OPINIONS AND REVIEW

TO ACT ON REQUESTS TO FILE PLEADINGS IN EXCESS OF THE RULE REQUIREMENTS

WHEN SUCH REQUESTS RELATE TO PLEADINGS TO BE FILED IN HEARING PROCEEDINGS

PENDING BEFORE THE COMMISSION EN BANC . AMENDMENT OF SEC. 0.371 678

15 F.C.C. 2d
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PLEADING TIME FOR

LATE FILED PLEADING WAS ACCEPTED AND AN ISSUE WAS ADDED TO CONSIDER

QUESTION OF DE FACTO CONTROL RESULTING FROM FINANCIAL INTERESTS NEWLY

ACQUIRED BY ONE OF THE STOCKHOLDERS CONTRARY TO SEC. 310 ( B ). CORNBELT BICING

CORP. 315

POLICY STATEMENTS

A PRESUMPTION OF NEED FOR A FIRST LOCAL TRANSMISSION SERVICE WAS FOUND TO

BE OUTWEIGHED BY THE 307(B) PRESUMPTION OF SERVICE TO THE LARGER COMMUNITY

(POLICY STATEMENT , 2 FCC 2D 190) . NORTHERN INDIANA B /CERS, INC . 264

THE INTERIM POLICY CONCERNING APPLICATIONS RESULTING IN COMMON OWNERSHIP

OF MORE THAN ONE FULL-TIME STATION IN A SINGLE MARKET MODIFIED TO DESIGNATE

THOSE APPLICATIONS FOR HEARING , AND IF PREFERRED , TO BE HELD IN HEARING

STATUS PENDING THE OUTCOME OF THE RULEMAKING PROCEEDING . HUBBARD, SEABORN

RUDOLPH 690

POLITICAL BROADCAST, EQUAL OPPORTUNITY, ELIGIBLE CLAIMANT

REFUSAL TO GRANT EQUAL TIME TO ONE CLAIMING TO BE A CANDIDATE FOR THE OF

FICE OF GOVERNOR OF MARYLAND , TO BE ELECTED BY THE MARYLAND GENERAL AS

SEMBLY IS NOT UNREASONABLE SINCE THIS IS NOT AN ELECTION BY THE VOTERS.

POSNER, LESTER 807

POLITICAL BROADCAST, EQUAL OPPORTUNITY, EXEMPT NEWS INTVIEW

A CHALLENGED PROGRAM WAS HELD TO BE A BONA FIDE NEWS INTERVIEW ENTITLED

TO THE SEC . 315 (9 ) (2) EXEMPTION . IN ADDITION , COMPLAINANTS CONGRESSIONAL DIS

TRICT LIES OUTSIDE OF THE STATIONS COVERAGE AREA. DICHTER , DAVID 95

A PRESS CONFERENCE WITH VICE PRESIDENT HUMPHREY, IN WHICH THE PROBLEMS OF

A PARTICULAR CITY WERE DISCUSSED, WAS HELD NOT AN EXEMPT BONA FIDE NEWS IN

TERVIEW UNDER SEC . 315(9 ) SINCE IT WAS NOT A REGULARLY SCHEDULED PROGRAM . SO

CIALIST LABOR PARTY 98

POLITICAL BROADCAST, LICENSEE RESPONSIBILITY

WHERE 2 MINUTES AND 50 SECONDS OF THE VIDEO PORTION OF A DEBATE WAS LOST

DUE TO DEFECTIVE TAPING , THE LICENSEE SUBSTANTIALLY COMPLIED WITH THE

REQUIREMENTS OF SEC . 315 BY BROADCASTING THE AUDIO PORTION . STATION WISH - TV

47

THE COMMISSION ISSUED A PUBLIC NOTICE TO INFORM LICENSEES OF THEIR RESPON

SIBILITY TO MAKE THEIR FACILITIES AVAILABLE TO POLITICAL CANDIDATES, EVEN

THOUGH IT REQUIRES MODIFICATION OF NORMAL STATION FORMAT. POLITICAL B / C ,

LICENSEE RESPONS. 94

POLITICAL BROADCAST, REQUEST FOR EQUAL OPPORTUNITY

A CANDIDATE WHO SUBMITTED ITS REQUEST 16 DAYS AFTER THE INITIAL USE OF THE

STATION BY A CANDIDATE FOR THE SAME OFFICE , BUT 4 DAYS PRIOR TO APPEARANCE BY

A THIRD CANDIDATE , WAS HELD ENTITLED TO EQUAL OPPORTUNITY UNDER SEC. 315 AND

SEC . 73.657(E ) (SEVEN DAY RULE) . SOCIALIST WORKERS PARTY 96

POLITICAL BROADCAST, SEVEN DAY RULE

A CANDIDATE WHO SUBMITTED ITS REQUEST 16 DAYS AFTER THE INITIAL USE OF THE

STATION BY A CANDIDATE FOR THE SAME OFFICE , BUT 4 DAYS PRIOR TO APPEARANCE BY

A THIRD CANDIDATE , WAS HELD ENTITLED TO EQUAL OPPORTUNITY UNDER SEC. 315 AND

SEC . 73.657(E ) (SEVEN DAY RULE) . SOCIALIST WORKERS PARTY 96

15 F.C.C. 20
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POLITICAL BROADCAST, USE OF STATION BY CANDIDATE

THE COMMISSION ISSUED A PUBLIC NOTICE TO INFORM LICENSEES OF THEIR RESPON

SIBILITY TO MAKE THEIR FACILITIES AVAILABLE TO POLITICAL CANDIDATES, EVEN

THOUGH IT REQUIRES MODIFICATION OF NORMAL STATION FORMAT. POLITICAL B / C ,

LICENSEE RESPONS. 94

A CANDIDATE WHO SUBMITTED ITS REQUEST 16 DAYS AFTER THE INITIAL USE OF THE

STATION BY A CANDIDATE FOR THE SAME OFFICE , BUT 4 DAYS PRIOR TO APPEARANCE BY

A THIRD CANDIDATE , WAS HELD ENTITLED TO EQUAL OPPORTUNITY UNDER SEC. 315 AND

SEC. 73.657(E ) (SEVEN DAY RULE) . SOCIALIST WORKERS PARTY 96

A PRESS CONFERENCE WITH VICE PRESIDENT HUMPHREY, IN WHICH THE PROBLEMS OF

A PARTICULAR CITY WERE DISCUSSED, WAS HELD NOT AN EXEMPT BONA FIDE NEWS IN

TERVIEW UNDER SEC . 315(9) SINCE IT WAS NOT A REGULARLY SCHEDULED PROGRAM . SO

CIALIST LABOR PARTY 98

POWER INCREASE OF

AN INCREASE IN POWER WAS GRANTED SINCE APPLICANT SUCCESSFULLY REBUTTED

THE SUBURBAN COMMUNITY 307 ( B ) PRESUMPTION AND WILL SERVE A RAPIDLY GROWING

POPULATION IN ITS AREA OF SERVICE . KACY, INC . 33

POWER OPERATING

THE LICENSE OF AN AMATEUR RADIO OPERATOR WAS SUSPENDED FOR 3 MONTHS FOR

VIOLATION OF SEC . 97.67 (OPERATING AT AN INPUT POWER MORE THAN ONE-THIRD

ABOVE THE AUTHORIZED MAXIMUM) . CAMP, RONNIE J. 365

PRESIDING OFFICER

A MOTION FOR CORRECTION OF RECORD (1.261 ) ADDRESSED TO THE HEARING EX

AMINER IS MISPLACED SINCE HE IS NO LONGER THE PRESIDING OFFICER AFTER FILING

HIS INITIAL DECISION . SINCE THE PROCEEDING IS BEFORE THE REVIEW BOARD IT WILL

CONSIDER THE MATTER WITH EXCEPTIONS TO THE INITIAL DECISION . CHAPMAN RADIO &

TV CO. 897

PREMATURE REQUEST

SINCE THE HEARING EXAMINER HAS INITIAL JURISDICTION OVER PETITIONS FOR LEAVE

TO AMEND , A RULING BY THE REVIEW BOARD ON THE PROPRIETY OF AMENDMENTS

DESIGNED TO MEET SUBURBAN ISSUES WOULD BE PREMATURE. NORTH AMERICAN B /C

ING CO., INC . 727

PRESUNRISE OPERATION

CLASS II STATION IS PERMITTED TO CONTINUE ITS 1 -KW NIGHTTIME OPERATION AT THE

SAME TIME AS THE CLASS I-A STATION ON THAT CHANNEL UNTIL 30 DAYS AFTER A DECI

SION IN THE RULEMAKING PROCEEDING IN DOCKET 18421 (SEC. 73.81 ) . ARGONAUT BICING

CO. 847

APPLICATIONS AND PETITIONS BY THREE CLASS II STATIONS FOR PRESUNRISE

AUTHORITY BEYOND PERMISSIBLE AUTHORITY UNDER SEC. 73.99(B)( 1 ) DENIED , SINCE

THEY WOULD CAUSE MASSIVE SKYWAVE INTERFERENCE WITH THE RESPECTIVE CLASS 1

B CLEAR CHANNEL STATIONS. MEREDITH B/CING CO. 927

PROCEDURES

CONTENTION THAT CASE WAS TREATED AS A RULEMAKING RATHER THAN AN ADJUDICA

TORY PROCEEDING WAS REJECTED SINCE IT WAS NOT AN ADJUDICATORY CASE

REQUIRED BY STATUTE (APA SEC. 554(A)) , BUT REQUIRED A POLICY JUDGMENT TO BE

MADE FROM EVIDENCE OF RECORD AND COMMISSION EXPERTISE (APA 556 AND 557) . MID

WEST TV, INC. 84

15 F.C.C. 2d
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PROGRAMMING DUPLICATION , AM-FM

IN A COMPARATIVE PROCEEDING , A PROPONENT OF DUPLICATED AM-FM PRO

GRAMMING WILL BE PERMITTED TO SHOW ONLY THAT ITS PROPOSAL IS NOT INFERIOR TO

INDEPENDENT PROGRAMMING . PORT JERVIS B /CING CO., INC . 44

WAIVER OF SEC . 73.242(A) DENIED SINCE IT WOULD BE DISCRIMINATORY TO OTHER STA

TIONS IN THE AREA. CHARLES RIVER B/CING., INC . 48

WAIVER OF SEC . 73.242(A) DENIED SINCE IT WOULD BE DISCRIMINATORY TO OTHER STA

TIONS IN THE AREA. KNOK BICING CO. 49

WAIVER OF SEC. 73.242(A) GRANTED SINCE THE FM STATION WILL BE DUPLICATING

ONLY 70 OVER THE AMOUNT PERMISSIBLE AND SINCE BOTH STATIONS FEATURE AN EX

CLUSIVELY NEWS AND INFORMATION FORMAT. U.S. TRANSDYNAMICS CORP . 50

TEMPORARY WAIVER OF SEC . 73.242 (A) GRANTED IN VIEW OF PENDING APPLICATIONS

FOR ASSIGNMENT OF STATION LICENSES . UNIVERSITY ADVERTISING CO. 51

WAIVER OF SEC . 73.242(A) DENIED SINCE IT WOULD BE DISCRIMINATORY TO OTHER STA

TIONS IN THE AREA. ZANESVILLE PUBLISHING CO. 52

ISSUES WERE ENLARGED TO CONSIDER THE PROPOSED DUPLICATION OF 370 OF ITS AM

PROGRAMMING BY ONE OF THE APPLICANTS FOR AN FM LICENSE . GEORGIA RADIO, INC .
679

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON IS

SUES AS TO AREAS AND POPULATIONS TO BE SERVED AND DUPLICATED PROGRAMMING .

ALLEN, LESTER H. 767

PROGRAMMING ISSUES

ENLARGEMENT OF ISSUES TO INCLUDE A COMPARATIVE PROGRAMMING ISSUE , DENIED.

SINCE PETITIONER FAILED TO MAKE A PRIMA FACIE SHOWING THAT THERE ARE SIGNIFI

CANT DIFFERENCES IN THE PROPOSED PROGRAMMING . PORT JERVIS B /CING CO., INC . 44

A COMPARATIVE PROGRAMMING ISSUE WAS ADDED SINCE ONE OF THE APPLICANTS

PROPOSED SUBSTANTIALLY MORE TIME TO NEWS , PUBLIC AFFAIRS, AND ALL OTHER PRO

GRAMS EXCLUSIVE OF ENTERTAINMENT AND SPORTS . ORANGE COUNTY BICING , INC . 802

PROGRAMMING LOCAL

APPLICATION FOR A UHF CP DENIED , ON GROUNDS OF AN INADEQUATE SHOWING ON

THE SUBURBAN ISSUE BY FAILING TO SUMMARIZE STEPS TAKEN TO BECOME INFORMED

OF LOCAL NEEDS , THE SUGGESTIONS IT HAD RECEIVED AND EVALUATION THEREOF , AND

PROGRAMS PROPOSED TO MEET THOSE NEEDS . MINSHALL B /CING CO., INC. 931

PUBLIC INSPECTION OF LOCAL STATION FILES

ISSUES WERE ENLARGED TO DETERMINE AVAILABILITY OF APPLICATION FOR PUBLIC IN

SPECTION SEC . 1.526(A) ( 1 ) , WHETHER SEC. 1.65 HAS BEEN COMPLIED WITH , AND WHETHER

APPLICANT HAS INCLUDED PROFESSIONAL FEES IN ITS ESTIMATE OF CONSTRUCTION

COSTS . NORTH AMERICAN B/CING CO., INC. 984

PUBLIC NOTICE

THE COMMISSION ISSUED A PUBLIC NOTICE TO INFORM LICENSEES OF THEIR RESPON

SIBILITY TO MAKE THEIR FACILITIES AVAILABLE TO POLITICAL CANDIDATES, EVEN

THOUGH IT REQUIRES MODIFICATION OF NORMAL STATION FORMAT . POLITICAL B/C,

LICENSEE RESPONS. 94

PUBLICATION

RULE 1.580(C ) ( 1 ) WAS WAIVED WHERE APPLICANT PUBLISHED IN A NON-LOCAL DAILY

INSTEAD OF A LOCAL WEEKLY NEWSPAPER . HUBBARD, SEABORN RUDOLPH 690

15 F.C.C. 2d
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PUBLICATION IN DROP-OUT CASE

A REIMBURSEMENT AND DISMISSAL AGREEMENT WAS APPROVED WHEREBY ONE OF

THREE APPLICANTS WITHDREW. PUBLICATION (SEC. 1.525(B)) IS REQUIRED SINCE THE

WITHDRAWING PARTY IS THE ONLY APPLICANT FOR ONE OF THE COMMUNITIES. ALMAR

DON, INC . OF FLA. 299

A JOINT PETITION FOR GRANT OF ONE APPLICATION AND DISMISSAL OF THE OTHER ,

HELD IN ABEYANCE PENDING PUBLICATION PURSUANT TO SEC. 1.525 . BERWICK BICING

CORP. 624

JOINT AGREEMENT FOR REIMBURSEMENT AND DISMISSAL OF ONE OF APPLICANTS,

GRANTED , SINCE THE REQUIREMENTS OF SEC . 1.525(A) HAVE BEEN MET AND PUBLICA

TION UNDER SEC. 1.525(B) NOT REQUIRED . H-B-K ENTERPRISES 683

RADIO TELEGRAPH SERVICE

AN INVESTIGATION WAS ORDERED INTO THE LAWFULNESS OF TARIFF REVISIONS FOR

PICKUP AND DELIVERY OF INTERNATIONAL MESSAGES AND CUSTOMER TIELINES WITHIN

METROPOLITAN AREAS RATHER THAN CORPORATE LIMITS (201 (B) AND 202(A)). TROPICAL

RADIO TELEGRAPH CO. 100

PARTS 2 , 81 , AND 83 CONCERNING STATIONS IN THE MARITIME SERVICES WERE

AMENDED TO PROVIDE FOR THE ORDERLY TRANSITION OF SHIP AND COAST RADIOTELE

GRAPH STATIONS FROM PRESENT FREQUENCY ASSIGNMENTS TO THOSE WITHIN ALLOT

MENTS AND/OR FREQUENCY USAGE AS ADOPTED BY THE ITU WORLD ADMINISTRATIVE

RADIO CONFERENCE . MARITIME SERVICE REGULATIONS 915

RADIO TELEPHONE

EFFECT OF COMMISSIONS DECISION VOIDING INVALID TARIFF PROVISIONS , STAYED AS

TO REQUIREMENT THAT TARIFF FCC NO . 263 BE VACATED , EXCEPT AS TO INTERCONNEC

TION OF CUSTOMER PROVIDED MOBILE RADIO TELEPHONE SYSTEMS . CARTERFONE 31

REAL PARTY IN INTEREST

PETITION TO ENLARGE ISSUES GRANTED TO INCLUDE ON ISSUES AS TO WHETHER AP

PLICATION WAS FILED TO OBSTRUCT OR DELAY . REQUEST FOR ISSUES AS TO REAL

PARTY IN INTEREST, FINANCIAL QUALIFICATIONS AND MISREPRESENTATION DENIED . SU

MITON B /CING CO., INC. 400

RECORD REOPENING OF

THE RECORD WAS REOPENED AND A SUPPLEMENTAL ENGINEERING STATEMENT WAS

RECEIVED INTO EVIDENCE SINCE NO CONTENTION WAS MADE THAT THE EVIDENCE WAS

INACCURATE OR THAT IT WOULD NECESSITATE FURTHER HEARING . GEORGIA RADIO, INC .

791

PETITION TO REOPEN THE RECORD AND ENLARGE ISSUES DENIED WHERE THE

PROCEEDING IS PENDING BEFORE THE EXAMINER . THE EXAMINER SHOULD CONSIDER

SUCH A PETITION IN THE FIRST INSTANCE . LIBERTY TV 716

REIMBURSEMENT FOR EXPENSES

REQUEST FOR APPROVAL OF MERGER AGREEMENT, DENIED, SINCE THE BOOK VALUE

OF THE SHARES TO BE ACQUIRED BY MERGED APPLICANT EXCEEDS THE EXPENSES IN

CURRED BY THAT APPLICANT AND THUS REPRESENTS A WINDFALL CONTRARY TO SEC .

311 (C) . WARWICK B /CING CORP.1010

REIMBURSEMENT AGREEMENT APPROVED AFTER CERTAIN SUMS WERE DISALLOWED

SINCE PETITIONERS HAVE COMPLIED WITH SEC . 1.525 AND HAVE SUBSTANTIATED THE

REMAINING EXPENSES , JOHN WEIGEL ASSOCIATES1020

15 F.C.C. 2d
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REINSTATEMENT

THE GRANT OF A TV CONSTRUCTION PERMIT WAS REINSTATED AFTER AN INITIAL DECI

SION LIMITED TO A TRAFFICKING ISSUE , UPON A CONCLUSION THAT THE PRINCIPAL

CHARGED HAD NOT ENGAGED IN TRAFFICKING . THE COMMISSION CONCURRED AND THE

INITIAL DECISION WAS PERMITTED TO BECOME EFFECTIVE . SUNSET B /CING CORP . 347

RENEWALS

VIOLATION OF SEC . 1.539 (FILING RENEWAL APPLICATION ) AND FAILURE TO REPLY (SEC.

1.621 ) RESULTED IN A FORFEITURE OF 400. KEAN RADIO, INC . 712

REVIEW

REVIEW OF RULING FINDING NON-COMPLIANCE WITH FAIRNESS DOCTRINE DENIED

WHERE STATION BROADCAST TWENTY -FOUR 20-SECOND EDITORIALS ADVERSE TO COM

PLAINANT AND ALLOWED ONLY SIX 20-SECOND SPOTS FOR REPLY. NO BASIS FOR DETER

MINING THE REASONABLENESS OF THIS RESTRICTION WAS PRESENTED BY THE STATION .

KING B/CING CO. 828

REVIEW BOARD, AUTHORITY

ADDITION OF AN ISSUE TO DETERMINE WHETHER A PENDING MERGER AGREEMENT

SERVES THE PUBLIC INTEREST WAS DENIED ON GROUNDS THAT THE BOARD LACKED JU

RISDICTION TO CONSIDER MORE THAN THE BONA FIDES OF THE AGREEMENT AS TO REIM

BURSEMENT FOR DISMISSAL, NOT WHETHER IT WILL SERVE THE PUBLIC INTEREST . SUN

SET B/CING CORP. 276

REVIEW BOARD, DECISIONS OF

PETITIONERS REQUEST FOR A NEW SET OF FINDINGS, BASED ON THE BOARDS FAILURE

TO INCLUDE IN ITS DECISION EXAMINERS FINDINGS OF FACT ON ENGINEERING ISSUES ,

WAS DENIED , BUT THE BOARD AMENDED ITS DECISION BY ADOPTING , IN THIS DOCUMENT,

THE EXAMINERS ENGINEERING FINDINGS . NORTHERN INDIANA B /CERS, INC . 264

RULE MAKING

CONTENTION THAT CASE WAS TREATED AS A RULEMAKING RATHER THAN AN ADJUDICA

TORY PROCEEDING WAS REJECTED SINCE IT WAS NOT AN ADJUDICATORY CASE

REQUIRED BY STATUTE (APA SEC . 554 ( A )), BUT REQUIRED A POLICY JUDGMENT TO BE

MADE FROM EVIDENCE OF RECORD AND COMMISSION EXPERTISE (APA 556 AND 557 ). MID

WEST TV, INC . 84

RULE MAKING AUTHORITY, FCC

THE COMMISSION HELD THAT FAILURE TO PUBLISH THE ACTUAL TEXT OF PROPOSED

RULES UNTIL PUBLICATION OF THE REPORT AND ORDER DOES NOT CONSTITUTE ERROR

(SEC . 1.413) WHERE THE TERMS OR SUBSTANCE OF THE PROPOSED RULE ARE SET

FORTH . MARITIME MOBILE SERVICE BAND 819

RULE MAKING FORM OF

A REQUEST TO WITHDRAW A REPORT AND ORDER OR TO CONSIDER IT AS A FURTHER

NOTICE OF PROPOSED RULEMAKING , DENIED , SINCE THE ALLEGATION OF INEQUITIES

WAS INSUFFICIENT TO WARRANT A GRANT OF THE REQUEST. MARITIME MOBILE SERVICE

BAND 819

RULE MAKING PROPOSED

IN A NOTICE OF PROPOSED RULEMAKING AND NOTICE OF INQUIRY THE COMMISSION

SUGGESTED VARIOUS POSSIBLE NEW AND REVISED REGULATIONS IN PART 74, SUBPART

15 F.C.C. 2d
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K, FOR CATV, NECESSITATED BY TECHNOLOGICAL ADVANCEMENTS AND NEW USES. CATV ,

REGULATORY POLICY 417

PROPOSED RULES CONCERN CATV PROGRAM ORIGINATION , TECHNICAL STANDARDS,

REPORTING REQUIREMENTS, AND IMPORTATION OF DISTANT SIGNALS IN MAJOR AND

SMALLER MARKETS . CATV 417

RULES WERE PROPOSED TO REQUIRE CATV SYSTEMS LOCATED WITHIN THE GRADE B

CONTOURS OF TELEVISION STATIONS AUTHORIZED TO BROADCAST SUBSCRIPTION PRO

GRAMS, TO CARRY THE SUBSCRIPTION SIGNALS OF THOSE STATIONS . SUBSCRIPTION

TELEVISION 601

RULEMAKING PROCEEDINGS WERE INSTITUTED TO CONSIDER FREQUENCY COORDINA

TION FOR THE AIR TERMINAL AND CONTROL PROTECTION INDUSTRIES (SEC. 91.8 ( A ) (1 ) (III) ).

BUSINESS RADIO SERVICE FREQ. COORD . 627

THE COMMISSION HELD THAT FAILURE TO PUBLISH THE ACTUAL TEXT OF PROPOSED

RULES UNTIL PUBLICATION OF THE REPORT AND ORDER DOES NOT CONSTITUTE ERROR

(SEC . 1.413) WHERE THE TERMS OR SUBSTANCE OF THE PROPOSED RULE ARE SET

FORTH . MARITIME MOBILE SERVICE BAND 819

RULES INTERPRETATION OF

REQUEST TO DELETE THE REQUIREMENTS FOR MAINTAINING STATION RECORDS

(74.481) FOR REMOTE PICKUP STATIONS WAS DENIED. LOGGING REQS-REMOTE PICKUP

STATIONS 81

THE COMMISSION CLARIFIED THE OBLIGATIONS OF THE BROADCASTER AND THE CATV

OPERATOR WITH RESPECT TO PROVIDING SAME-DAY PROGRAM EXCLUSIVITY PROTEC

TION . BROADCASTER REQUIRED TO SPECIFY PROGRAMS TO BE PROTECTED 8 DAYS IN

ADVANCE AND THE TIME OF PRESENTATION BY DISTANT STATIONS . WILLMAR VIDEO , INC .

113

GOOD CAUSE FOR AN UNTIMELY REQUEST FOR AMENDMENT OF APPLICATION SHOWN

WHERE ISSUE WAS A DISQUALIFYING ONE, ONLY ONE APPLICANT WAS INVOLVED IN

PROCEEDING , AND SLIGHT DELAY RESULTED FROM A MISUNDERSTANDING OF SEC . 1.41G) .

WMID , INC . 295

RULES VIOLATION OF

RENEWAL OF LICENSE DENIED INTER ALIA ON THE GROUNDS THAT LICENSEE FAILED TO

MAINTAIN ACCURATE PROGRAM LOGS (73.111 & 73.112) WAS GENERALLY INATTENTIVE TO

THE STATION AND ITS OPERATION . CONTINENTAL B /CING , INC . 120

THE COMMISSION FOUND THAT APPLICANT HAD VIOLATED SEC . 317(A) ( 1 ) AND SEC.

73.119 IN THAT IT FAILED TO ANNOUNCE AN INDIVIDUAL OR AGENCY PURCHASING BROAD

CAST TIME AS SPONSOR , A REQUIREMENT REGARDLESS OF BENEFIT DERIVED BY

PURCHASER . CONTINENTAL B /CING , INC . 120

RENEWAL DENIED INTER ALIA, WHERE APPLICANT FAILED TO FILE TIME BROKERAGE

AGREEMENTS AS REQUIRED BY SEC. 1.613(C) . CONTINENTAL BICING , INC. 120

PETITIONER FOUND TO HAVE VIOLATED SEC . 74.1105, BY FAILING TO NOTIFY SCHOOL

AUTHORITIES AND STATE EDUC . TV AGENCIES OF PROPOSAL TO IMPORT DISTANT EDUCA

TIONAL SIGNALS. FIRST ILLINOIS CABLE TV , INC. 256

THE LICENSE OF AN AMATEUR RADIO OPERATOR WAS SUSPENDED FOR 3 MONTHS FOR

VIOLATION OF SEC. 97.67 (OPERATING AT AN INPUT POWER MORE THAN ONE-THIRD

ABOVE THE AUTHORIZED MAXIMUM) . CAMP, RONNIE J. 365

UNAUTHORIZED USE OF A STATIONS FACILITIES BY EMPLOYEE TO BROADCAST A

PRIVATE DISPUTE AND CLOSING DOWN THE STATION PRIOR TO THE END OF ITS BROAD

CAST DAY CONSTITUTES INTERFERENCE AS PROVIDED IN SEC. 13.69. RECONSIDERATION

DENIED . WICHROWSKI, STEPHEN A., JR. 754

15 F.C.C. 20
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RULES WAIVER OF

WAIVER OF SEC . 73.242(A) DENIED SINCE IT WOULD BE DISCRIMINATORY TO OTHER STA

TIONS IN THE AREA. CHARLES RIVER B/CING., INC. 48

WAIVER OF SEC . 73.242(A) DENIED SINCE IT WOULD BE DISCRIMINATORY TO OTHER STA

TIONS IN THE AREA. KNOK BICING CO. 49

WAIVER OF SEC. 73.242(A) GRANTED SINCE THE FM STATION WILL BE DUPLICATING

ONLY 70 OVER THE AMOUNT PERMISSIBLE AND SINCE BOTH STATIONS FEATURE AN EX

CLUSIVELY NEWS AND INFORMATION FORMAT. U.S. TRANSDYNAMICS CORP. 50

TEMPORARY WAIVER OF SEC. 73.242(A) GRANTED IN VIEW OF PENDING APPLICATIONS

FOR ASSIGNMENT OF STATION LICENSES . UNIVERSITY ADVERTISING CO. 51

WAIVER OF SEC . 73.242(A) DENIED SINCE IT WOULD BE DISCRIMINATORY TO OTHER STA

TIONS IN THE AREA. ZANESVILLE PUBLISHING CO. 52

PETITION FOR RECONSIDERATION OF ACCEPTANCE OF APPLICATION AND WAIVER OF

SEC . 1.569(B ) ( 2 )( 0 ) TO SHOW THAT APPLICANTS PROPOSAL WOULD PRECLUDE THE AS

SIGNMENT OF A NEW CLASS II -A FACILITY . STEPHENSON , HARRY D. 335

RULE 21.15 (C)(4) REQUIRING A MICROWAVE APPLICANT TO SUBMIT PROOF OF

FRANCHISE OR OTHER LOCAL AUTHORIZATION WAS TEMPORARILY WAIVED TO PERMIT

BOTH APPLICATIONS TO BE CONSIDERED IN A HEARING . COMMUNICATIONS ENGINEERING ,

INC. 644

SEC . 73.315(A) WAIVED SINCE NEITHER APPLICANT WILL BE ABLE TO PROVIDE A 3.16-MV.

/M SIGNAL OVER THE ENTIRE PRINCIPAL CITY DUE TO THE SHAPE OF THE COMMUNITY.

ALLEN , LESTER H. 767

WAIVER OF SEC . 73.207(A) , DENIED , SINCE THE PROPOSED 17-MILE SHORT SPACING IS

EXCESSIVE , AND RULE MAKING TO DELETE THE ASSIGNMENT OF THE CHANNEL WILL BE

ORDERED . BOONE BIBLICAL COLLEGE 861

RULES AMENDMENT OF

SEC . 74.481 WAS AMENDED TO CLARIFY THE REQUIREMENTS FOR MAINTAINING STATION

RECORDS FOR REMOTE BROADCAST PICKUP STATIONS . LOGGING REQS-REMOTE PICKUP

STATIONS 81

IN ITS FOURTH REPORT AND ORDER THE COMMISSION AMENDED ITS RULES TO PRO

VIDE FOR OVER-THE-AIR SUBSCRIPTION TELEVISION OPERATIONS . THE RULES INCLUDE

DEFINITIONS (73.641 ) LICENSING POLICIES (73.642) , GENERAL OPERATING REQUIREMENTS

(73.643) , AND EQUIPMENT AND SYSTEM PERFORMANCE REQUIREMENTS (73.644 ). SUB

SCRIPTION TV-FOURTH R. & 0. 466

SEC . 0.371 WAS AMENDED TO AUTHORIZE THE CHIEF , OFFICE OF OPINIONS AND REVIEW

TO ACT ON REQUESTS TO FILE PLEADINGS IN EXCESS OF THE RULE REQUIREMENTS

WHEN SUCH REQUESTS RELATE TO PLEADINGS TO BE FILED IN HEARING PROCEEDINGS

PENDING BEFORE THE COMMISSION EN BANC . AMENDMENT OF SEC . 0.371 678

PART 87 OF THE RULES WAS AMENDED TO MAKE PROVISION FOR THE ESTABLISHMENT

OF AN INDUSTRY FREQUENCY ADVISORY COMMITTEE FOR COORDINATION OF FREQUEN

CIES IN THE 1435-1535 MC/S BAND . FREQUENCY COORD., 1435-1535 MC/S 831

PETITION FOR RECONSIDERATION OF COMMISSION ACTION MAKING EDITORIAL

CHANGES IN PARTS 73 AND 74 OF THE RULES REDEFINING NIGHTTIME (SEC . 73.7) , DENIED

SINCE THE RULE CHANGE MERELY REFLECTS SETTLED COMMISSION POLICY AND RU

LEMAKING WAS NOT NECESSARY. ARGONAUT B /CING CO. 847

SATELLITE COMMUNICATIONS

ITT AND RCA EACH GRANTED TEMPORARY AUTHORITY TO LEASE AND OPERATE TWO

WAY 48 -KHZ SATELLITE CIRCUITS BETWEEN THE APPROPRIATE U.S. EAST COAST AND

SPAIN AND THE WEST COAST AND HAWAII SATELLITE AND EARTH STATIONS , ITT WORLD

COMM. 694
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SERVICE AREA

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON IS

SUES AS TO AREAS AND POPULATIONS TO BE SERVED AND DUPLICATED PROGRAMMING.

ALLEN , LESTER H. 767

SERVICE NEED FOR

A PRESUMPTION OF NEED FOR A FIRST LOCAL TRANSMISSION SERVICE WAS FOUND TO

BE OUTWEIGHED BY THE 307(B) PRESUMPTION OF SERVICE TO THE LARGER COMMUNITY

(POLICY STATEMENT , 2 FCC 2D 190) . NORTHERN INDIANA B /CERS, INC . 264

SERVICE REDUCTION OF

REQUEST FOR AMENDMENT OF APPLICATION TO CHANGE TRANSMITTER SITE WAS DE

NIED ON GROUNDS THAT INITIAL SITE WAS AVAILABLE , PETITIONER HAS NOT PRESENTED

JUSTIFICATION FOR ABANDONMENT OF THAT SITE , AND PROPOSED CHANGE WOULD

DECREASE NIGHTTIME SERVICE . WILKES COUNTY RADIO 292

SERVICE FIRST LOCAL

A PRESUMPTION OF NEED FOR A FIRST LOCAL TRANSMISSION SERVICE WAS FOUND TO

BE OUTWEIGHED BY THE 307(B ) PRESUMPTION OF SERVICE TO THE LARGER COMMUNITY

(POLICY STATEMENT, 2 FCC 2D 190) . NORTHERN INDIANA B/CERS, INC. 264

SHIP RADIOTELEPHONE STATION

APPLICATION FOR RENEWAL OF LICENSE FOR SHIP RADIO STATION DISMISSED ON

GROUNDS THAT COMMISSION POLICY IS TO ELIMINATE SHIP RADIO STATIONS LOCATED

ON PERMANENTLY MOORED VESSELS OPERATING AS COAST STATIONS BY HANDLING

SHIP-TO-SHORE MESSAGE TRAFFIC. MONTI, JOSEPH, AND MARINO, JOSEPH 390

SHORT SPACING

WAIVER OF SEC . 73.207(A) , DENIED , SINCE THE PROPOSED 17-MILE SHORT SPACING IS

EXCESSIVE , AND RULEMAKING TO DELETE THE ASSIGNMENT OF THE CHANNEL WILL BE

ORDERED . BOONE BIBLICAL COLLEGE 861

SIGNAL REQUIREMENTS

SEC . 73.315(A) WAIVED SINCE NEITHER APPLICANT WILL BE ABLE TO PROVIDE A 3.16 -MV

/M SIGNAL OVER THE ENTIRE PRINCIPAL CITY DUE TO THE SHAPE OF THE COMMUNITY.

ALLEN, LESTER H. 767

SITE AVAILABILITY

REQUEST FOR AMENDMENT OF APPLICATION TO CHANGE TRANSMITTER SITE WAS DE

NIED ON GROUNDS THAT INITIAL SITE WAS AVAILABLE , PETITIONER HAS NOT PRESENTED

JUSTIFICATION FOR ABANDONMENT OF THAT SITE , AND PROPOSED CHANGE WOULD

DECREASE NIGHTTIME SERVICE . WILKES COUNTY RADIO 292

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON THE

FOLLOWING ISSUES , FINANCIAL QUALIFICATIONS (ULTRAVISION) , AVAILABILITY OF ANTEN

NA SITE , FAILURE TO AMEND APPLICATIONS PURSUANT TO SEC. 1.65 , ASCERTAINMENT OF

COMMUNITY PROGRAMMING NEEDS , AND A SUBURBAN COMMUNITY 307(8 ) ISSUE .

STEPHENSON, HARRY D. 335

SPECIAL INDUSTRIAL RADIO SERVICE

LICENSEE IN THE SPECIAL INDUSTRIAL RADIO SERVICE ORDERED TO EITHER DISMAN

TLE OR DETUNE AN ABANDONED TOWER WHICH IT HAD CONSTRUCTED WITHOUT

AUTHORIZATION SINCE THE TOWER IS CAUSING INTERFERENCE TO A RADIO STATION 1000

YARDS AWAY . B & W TRUCK SERVICE 769

15 F.C.C. 2d
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SPONSORSHIP IDENTIFICATION REQUIREMENTS

THE COMMISSION FOUND THAT APPLICANT HAD VIOLATED SEC. 317(A) ( 1 ) AND SEC.

73.119 IN THAT IT FAILED TO ANNOUNCE AN INDIVIDUAL OR AGENCY PURCHASING BROAD

CAST TIME AS SPONSOR , A REQUIREMENT REGARDLESS OF BENEFIT DERIVED BY

PURCHASER . CONTINENTAL B /CING , INC . 120

STAFF ADEQUACY

APPLICATION DESIGNATED FOR HEARING ON THE FOLLOWING ISSUES, CONSTRUCTION

AND FIRST YEAR OPERATING COSTS , DEPENDENCE ON AND ESTIMATE OF FIRST YEAR

REVENUES , STAFF ADEQUACY , AND AVAILIBITY OF FUNDS. DEARBORN CNTY B /CERS 247

ISSUES WERE ENLARGED TO CONSIDER APPLICANTS ESTIMATE OF COSTS , AVAILABILI

TY OF A LOAN , FAILURE TO AMEND ITS APPLICATION (1.65) AND ADEQUACY OF ITS STAFF.

CHRISTIAN VOICE OF CENT. OHIO 303

STANDARD BROADCAST STATIONS, CLASS I

APPLICATION BY A CLASS II STATION LICENSEE FOR A CHANGE FROM A 1 -KW NIGHTTIME

NON-DIRECTIONAL FACILITY TO A 50 KW DIRECTIONALIZED FACILITY IS PRECLUDED BY

SEC . 73.25(A)(5) SINCE THE IMPACT ON POTENTIAL USES OF THE CHANNEL WOULD BE

SUBSTANTIAL EVEN THOUGH INTERFERENCE TO THE DOMINANT CLASS 1 -A FACILITY

WOULD NOT BE INCREASED. ARGONAUT B /CING CO. 847

CLASS II STATION IS PERMITTED TO CONTINUE ITS 1 -KW NIGHTTIME OPERATION AT THE

SAME TIME AS THE CLASS 1-A STATION ON THAT CHANNEL UNTIL 30 DAYS AFTER A DECI

SION IN THE RULEMAKING PROCEEDING IN DOCKET 18421 (SEC. 73.81 ) . ARGONAUT B / CING

CO. 847

STANDARD BROADCAST STATIONS, CLASS II

APPLICATION BY A CLASS II STATION LICENSEE FOR A CHANGE FROM A 1 -KW NIGHTTIME

NON-DIRECTIONAL FACILITY TO A 50 KW DIRECTIONALIZED FACILITY IS PRECLUDED BY

SEC . 73.25(A)(5) SINCE THE IMPACT ON POTENTIAL USES OF THE CHANNEL WOULD BE

SUBSTANTIAL EVEN THOUGH INTERFERENCE TO THE DOMINANT CLASS 1 -A FACILITY

WOULD NOT BE INCREASED . ARGONAUT BICING CO. 847

STANDARD BROADCAST STATIONS, CLASS IV

APPLICATION BY A CLASS IV STATION TO INCREASE HOURS WAS ACCEPTED FOR FILING

SINCE THE AM FREEZE WAS NOT INTENDED TO BAR THIS TYPE OF APPLICATION . NOTE 2

OF SEC . 1.571 WAS WAIVED . HICKORY HILL B /CING CO. 907

STANDING

PETITIONER HAS STANDING SINCE PROPOSED OPERATION WOULD CAUSE INTER

FERENCE WITH PETITIONERS STATION (309(D)( 1 )) . STONE, WILLIAM D. 53

PETITION FOR RECONSIDERATION OF ORDER DENYING REQUEST TO REOPEN THE

RECORD DISMISSED SINCE PETITIONER DID NOT HAVE STANDING AND APPLICANT WAS

NOT IN VIOLATION OF COMMISSIONS MULTIPLE OWNERSHIP AND CROSS INTEREST POL

ICY , NOR DID IT VIOLATE SEC . 1.65 . CLEVELAND BICING , INC . 311

STATION DISCONTINUANCE OF

WHERE PETITIONER HAD FORMERLY RECEIVED INTERFERENCE FROM A STATION NOW

SILENT AND WHERE THE OVERLAP RULE (73.37) HAD BEEN WAIVED TO EXPEDITE

REESTABLISHMENT OF THE DELETED STATION , AN ISSUE TO DETERMINE WHETHER OB

JECTIONABLE INTERFERENCE WOULD RESULT WAS DENIED. NORTH AMERICAN B /CING

CO., INC . 799

15 F.C.C. 20
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STATION IDENTIFICATION

RECONSIDERATION OF GRANT OF A WAIVER OF SEC. 73.652(A ) DENIED SINCE A TRI- CITY

IDENTIFICATION WILL MAKE POSSIBLE THE GRANT OF A NEW UHF STATION AND AID ITS

ECONOMIC VIABILITY . LOOK TV CORP . 718

STATUTORY INELIGIBILITY

PETITION FOR RECONSIDERATION OR FOR REHEARING OF MEMORANDUM OPINION AND

ORDER DENYING PETITION FOR RECONSIDERATION, DENIED ON GROUNDS THAT THE PETI

TION WAS FILED LATE, AND THE STATUTORY PERIOD OF JURISDICTION HAVING EXPIRED

THE REVIEW BOARD IS WITHOUT AUTHORITY TO ACT. LORAIN COMMUNITY BICING CO. 388

STAY

INTERIM AUTHORITY GRANTED TO ONE OF TWO COMPETING APPLICANTS TO OPERATE A

STATION WHICH HAS LOST ITS LICENSE SINCE ONLY ONE APPLICANT REQUESTED

AUTHORIZATION. ORDER TO BE EFFECTIVE ONLY IF A STAY ISSUED BY THE COURT OF AP

PEALS IS DISSOLVED . MINERAL KING BICERS 835

STRIKE APPLICATION ISSUE

PETITION TO ENLARGE ISSUES GRANTED TO INCLUDE ON ISSUES AS TO WHETHER AP

PLICATION WAS FILED TO OBSTRUCT OR DELAY. REQUEST FOR ISSUES AS TO REAL

PARTY IN INTEREST, FINANCIAL QUALIFICATIONS AND MISREPRESENTATION DENIED. SU .

MITON B /CING CO., INC. 400

SUBSCRIPTION TELEVISION

IN ITS FOURTH REPORT AND ORDER THE COMMISSION AMENDED ITS RULES TO PRO

VIDE FOR OVER-THE-AIR SUBSCRIPTION TELEVISION OPERATIONS . THE RULES INCLUDE

DEFINITIONS (73.641) LICENSING POLICIES (73.642 ), GENERAL OPERATING REQUIREMENTS

(73.643) , AND EQUIPMENT AND SYSTEM PERFORMANCE REQUIREMENTS (73.644 ). SUB

SCRIPTION TV -FOURTH R. & O. 466

RULES WERE PROPOSED TO REQUIRE CATV SYSTEMS LOCATED WITHIN THE GRADE B

CONTOURS OF TELEVISION STATIONS AUTHORIZED TO BROADCAST SUBSCRIPTION PRO

GRAMS , TO CARRY THE SUBSCRIPTION SIGNALS OF THOSE STATIONS . SUBSCRIPTION

TELEVISION 601

SUBURBAN ISSUE

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER AN INTERFERENCE IS

SUE , A FINANCIAL ISSUE , A COVERAGE ISSUE , A CHARACTER ISSUE , AND A SUBURBAN IS

SUE . STONE, WILLIAM D. 53

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER THE FOLLOWING IS

SUES , INTERFERENCE , FINANCIAL QUALIFICATIONS , SUBURBAN ISSUE , SUBURBAN 307 (8)

ISSUE , TRANSMITTER SITE , AND ANTENNA PARAMETERS . SUNDIAL B /CING CO., INC. 58

MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON FINANCIAL

AND SUBURBAN ISSUES . VIKING TV, INC . 288

PETITION TO DELETE A SUBURBAN ISSUE DENIED SINCE NO EXTENUATING CIRCUM

STANCES WERE PRESENT. THE REQUIREMENTS SET FORTH IN THE MINSHALL CASE (11

FCC 2D 796) WERE ADOPTED MORE THAN 6 MONTHS PRIOR TO DESIGNATION FOR HEAR

ING . NORTH AMERICAN B/CING CO ., INC . 727

A SUBURBAN ISSUE WAS ADDED SINCE A SUBSTANTIAL QUESTION EXISTS AS TO

WHETHER THREE OF THE APPLICANTS HAVE COMPLIED WITH THE REQUIREMENTS SET

FORTH IN THE MINSHALL CASE , 11 FCC 2D 796. ORANGE COUNTY B /CING , INC . 802

REQUEST FOR DELETION OF A SUBURBAN ISSUE WHERE APPLICANT HAD SUBMITTED

AN AMENDMENT WAS DENIED SINCE THE AMENDMENT FAILED TO MAKE A MEANINGFUL

EVALUATION OF THE COMMUNITY SURVEY . STONE, WILLIAM D. 808

15 F.C.C. 2d
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APPLICATION FOR A UHF CP DENIED , ON GROUNDS OF AN INADEQUATE SHOWING ON

THE SUBURBAN ISSUE BY FAILING TO SUMMARIZE STEPS TAKEN TO BECOME INFORMED

OF LOCAL NEEDS , THE SUGGESTIONS IT HAD RECEIVED AND EVALUATION THEREOF, AND

PROGRAMS PROPOSED TO MEET THOSE NEEDS. MINSHALL BICING CO., INC. 931

A SUBURBAN COMMUNITY 307 (B ) ISSUE WAS ADDED WHERE THE PROPOSAL WILL

SERVE AT LEAST 790 OF THE LARGER COMMUNITY, WHERE THERE ARE QUESTIONS CON

CERNING THE EXISTENCE OF THE SMALLER COMMUNITY AND PROGRAMMING FOR THE

SMALLER COMMUNITY . QUESTIONS. OUTER BANKS RADIO CO. 994

A SUBURBAN ISSUE WAS ADDED SINCE APPLICANT HAS NOT MET THE MINIMUM STAN

DARDS SET FORTH IN MINSHALL B/CING CO. , INC . ( 11 FCC 2D 796 ). OUTER BANKS RADIO

CO. 994

PETITION FOR DELETION OF A SUBURBAN ISSUE DENIED , SINCE NO UNUSUAL CIRCUM

STANCES HAVE BEEN ESTABLISHED . SUNDIAL BICING CO., INC.1002

SUBURBAN ISSUES WERE ADDED AGAINST TWO APPLICANTS SINCE THEY ARE TO BE

HELD TO THE MINSHALL STANDARD EVEN THOUGH THE APPLICATIONS WERE FILED ON

UNREVISED FORM 301. VIRGINIA B /CERS1004

SUBURBAN COMMUNITY 307(B) ISSUE

AN INCREASE IN POWER WAS GRANTED SINCE APPLICANT SUCCESSFULLY REBUTTED

THE SUBURBAN COMMUNITY 307(8 ) PRESUMPTION AND WILL SERVE A RAPIDLY GROWING

POPULATION IN ITS AREA OF SERVICE . KACY, INC. 33

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER THE FOLLOWING IS.

SUES , INTERFERENCE , FINANCIAL QUALIFICATIONS , SUBURBAN ISSUE , SUBURBAN 307 (8 )

ISSUE , TRANSMITTER SITE , AND ANTENNA PARAMETERS . SUNDIAL B /CING CO., INC . 58

PETITION FOR RECONSIDERATION OF DECISION DENYING APPLICATION , DENIED ON THE

GROUNDS THAT PETITIONER FAILED TO REBUT THE SUBURBAN COMMUNITY 307 ( 8 ) PRE

SUMPTION OF SERVICE TO THE LARGER COMMUNITY AND NO EVIDENCE NOT PREVIOUSLY

BEFORE THE BOARD WAS SUBMITTED . NORTHERN INDIANA B/CERS, INC. 264

A PRESUMPTION OF NEED FOR A FIRST LOCAL TRANSMISSION SERVICE WAS FOUND TO

BE OUTWEIGHED BY THE 307(B ) PRESUMPTION OF SERVICE TO THE LARGER COMMUNITY

(POLICY STATEMENT , 2 FCC 2D 190) . NORTHERN INDIANA B/CERS, INC . 264

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON THE

FOLLOWING ISSUES , FINANCIAL QUALIFICATIONS (ULTRAVISION) , AVAILABILITY OF ANTEN

NA SITE , FAILURE TO AMEND APPLICATIONS PURSUANT TO SEC. 1.65 , ASCERTAINMENT OF

COMMUNITY PROGRAMMING NEEDS , AND A SUBURBAN COMMUNITY 307 (8 ) ISSUE .

STEPHENSON, HARRY D. 335

A SUBURBAN COMMUNITY 307(B ) ISSUE WAS DESIGNED BASED ON THE GREATDISPARI

TY OF POPULATION BETWEEN THE TWO CITIES , EVEN THOUGH THE 5-MV/M , 50,000 -POPU

LATION TEST WAS NOT MET . STEPHENSON, HARRY D. 335

A SUBURBAN COMMUNITY 307(8 ) ISSUE WAS ADDED SINCE APPLICANT CONCEDED THAT

IT INTENDS TO SERVE THE LARGER CITY . CHRISTIAN VOICE OF CENT. OHIO 308

MUTUALLY EXCLUSIVE APPLICATIONS WERE DESIGNATED FOR HEARING ON ISSUES IN

CLUDING FAILURE TO DISCLOSE PRIOR BANKRUPTCY PROCEEDINGS , AVAILABILITY OF

LOANS , MISPRESENTATIONS , COMMUNITY SURVEY , A SUBURBAN COMMUNITY 307(B ) IS

SUE , AND FRAUDULENT BILLING PRACTICES . FAULKNER RADIO, INC. 780

A LONE APPLICANT , ORIGINALLY PROPOSING TO SERVE A SMALLER COMMUNITY WHO

FAILED TO REBUT THE PRESUMPTION OF SERVICE TO THE LARGER CITY , WAS REQUIRED

TO INDICATE WITHIN 10 DAYS WHETHER IT WILL AMEND TO SPECIFY THE LARGER COMMU
NITY . CAVALLARO, AUGUSTINE L. , JR. 863

IN A DECISION DENYING THE APPLICATION , THĆ BOARD HELD THAT IF THE APPLICANT

ELECTS TO AMEND ITS APPLICATION TO SPECIFY THE LARGER COMMUNITY , THE APPLICA

TION WILL BE RETURNED TO THE PROCESSING LINE . OTHERWISE , THE APPLICATION WILL

BE DENIED . CAVALLARO, AUGUSTINE L., JR. 863

15 F.C.C. 2d
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REQUEST FOR SUBURBAN COMMUNITY 307 (8 ) ISSUES DENIED SINCE THE 5-MV/M CON

TOURS OF THE APPLICANTS , BASED ON ACTUAL MEASURED PERFORMANCE, WILL NOT

PENETRATE THE LARGER COMMUNITY . NORTH AMERICAN B /CING CO. , INC. 979

PETITION TO ADD A CHARACTER QUALIFICATIONS ISSUE , A FINANCIAL ISSUE , A LEGAL

QUALIFICATIONS ISSUE , AND A SUBURBAN COMMUNITY 307(B) ISSUE WAS DENIED. NORTH

AMERICAN BICING CO., INC . 979

A SUBURBAN COMMUNITY 307(B) ISSUE WAS ADDED WHERE THE PROPOSAL WILL

SERVE AT LEAST 790 OF THE LARGER COMMUNITY , WHERE THERE ARE QUESTIONS CON

CERNING THE EXISTENCE OF THE SMALLER COMMUNITY AND PROGRAMMING FOR THE

SMALLER COMMUNITY . QUESTIONS . OUTER BANKS RADIO CO. 994

SUNSET

FORFEITURE OF 1000 ORDERED FOR VIOLATION OF THE TERMS OF THE STATIONS

LICENSE AND FOR VIOLATIONS OF SEC . 73.922, 73.112(A)(4 ) , AND 73.47(A) . ANDERSON B/C.

ING SERVICE 844

TARIFF

COMMISSIONS ORDER RELEASED AUG . 2 , 1968 (FCC 68-776) WAS AMENDED TO RELIEVE

WESTERN UNION FROM KEEPING THE DETAILED RECORDS REQUIRED BY PARAGRAPH 6

THEREIN . WESTERNUNION WILL BE REQUIRED TO KEEP THE COMMISSION INFORMED AS

TO CHANGES IN VOLUME AND COMPOSITION OF ALL INTRA-U.S . MESSAGE TRAFFIC .

WESTERN UNION TELEGRAPH CO. 361

NEW OR REVISED TARIFFS CONCERNING THE CARTERFONE DECISION , DISTANCE

MESSAGE TELECOMMUNICATIONS SERVICE , PRIVATE LINE SERVICE , AND WIDE-AREA

TELECOMMUNICATIONS SERVICE WERE PERMITTED TO TAKE EFFECT AS SCHEDULED.

AMER. TEL. & TEL. 605

AN INVESTIGATION WAS INSTITUTED INTO THE LAWFULNESS OF NEW MATTER CON

TAINED IN TARIFF REVISIONS OFFERING 48-KHZ, LEASED -CHANNEL SERVICE . ITT WORLD

COMM. 694

TARIFF SUSPENSION

AN INVESTIGATION WAS ORDERED INTO THE LAWFULNESS OF TARIFF REVISIONS FOR

PICKUP AND DELIVERY OF INTERNATIONAL MESSAGES AND CUSTOMER TIELINES WITHIN

METROPOLITAN AREAS RATHER THAN CORPORATE LIMITS (201 (B ) AND 202(A) ) . TROPICAL

RADIO TELEGRAPH CO. 100

TELECOMMUNICATIONS

NEW OR REVISED TARIFFS CONCERNING THE CARTERFONE DECISION , DISTANCE

MESSAGE TELECOMMUNICATIONS SERVICE , PRIVATE LINE SERVICE , AND WIDE-AREA

TELECOMMUNICATIONS SERVICE WERE PERMITTED TO TAKE EFFECT AS SCHEDULED .

AMER. TEL . & TEL. 605

TELEPHONE ATTACHMENT OF DEVICES

NEW OR REVISED TARIFFS CONCERNING THE CARTERFONE DECISION , DISTANCE

MESSAGE TELECOMMUNICATIONS SERVICE , PRIVATE LINE SERVICE , AND WIDE-AREA

TELECOMMUNICATIONS SERVICE WERE PERMITTED TO TAKE EFFECT AS SCHEDULED .

AMER . TEL. & TEL. 605

TELEVISION

COMMISSION EXPRESSED ITS CONTINUING CONCERN WITH PROBLEMS RAISED BY LACK

OF COMPARABLE NETWORK FACILITIES IN VARIOUS TV MARKETS. AMERICAN B /CING COS.

19

337-140 O -LT - 70 - 6

15 F.C.C. 2d
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TELEVISION BROADCAST TRANSLATOR STATIONS

AGREEMENT BETWEEN APPLICANTS FOR A TV TRANSLATOR STATION , APPROVED.

WLUC, INC . 63

APPLICATION FOR A UHF TRANSLATOR STATION GRANTED SINCE A NEED WAS

ESTABLISHED AND SINCE IT HAD THE REQUIRED REBROADCAST CONSENT (325 ( A )). A NON

DUPLICATION CONDITION IS INAPPROPRIATE FOR UHF TRANSLATOR STATIONS. LEE EN

TERPRISES, INC. 912

APPLICATION FOR A VHF TRANSLATOR STATION , GRANTED, SINCE OBJECTING PETI

TIONER CATV SYSTEM CAN OVERCOME OBJECTIONABLE INTERFERENCE CAUSED BY THE

TRANSLATOR . THE TRANSLATOR WILL PROVIDE A NEW SERVICE AND A THIRD NETWORK

TO THE AREA. SHOW LOW AREA TV SERVICE1000

TELEVISION BROADCAST TRANSLATOR STATIONS, INTERFERENCE

APPLICATION FOR A VHF TRANSLATOR STATION GRANTED EVEN THOUGH IT WILL CAUSE

INTERFERENCE TO A CATV SYSTEMS SUBSCRIBERS . WHERE NO OTHER VHF CHANNEL IS

AVAILABLE , A CATV SYSTEM IS NOT ENTITLED TO PROTECTION . PRESCOTT TV BOOSTER

CLUB, INC. 733

TELEVISION BROADCAST TRANSLATOR STATIONS, LIMITATIONS

RECONSIDERATION OF DENIAL OF VHF TRANSLATOR APPLICATION IN UHF MARKET DE

NIED SINCE TEMPORARY OPERATION OF A VHF TRANSLATOR WOULD HAVE AN ADVERSE

EFFECT UPON UHF TELEVISION IN THE AREA , CONTRARY TO SEC . 74.732(D) . COLUMBIA

B /CING SYSTEM, INC . 900

TELEVISION BROADCAST TRANSLATOR STATIONS, OPERATION

APPLICATION FOR A COMMUNITY-OWNED NON-PROFIT UHF TRANSLATOR GRANTED

WITHOUT NONDUPLICATION CONDITIONS SINCE THE PRINCIPAL COMMUNITY TO BE

SERVED IS 25 MILES BEYOND PETITIONERS GRADE B CONTOUR AND SINCE NEW SIGNALS

WILL BE RECEIVED BY 23,000 PERSONS . PEOPLES TV ASSN. , INC . 41

TERMINATION OF PROCEEDING

PROCEEDINGS IN DOCKET NO . 15971 ARE TERMINATED, SINCE ANY UNRESOLVED

QUESTIONS WOULD BE MORE APPROPRIATELY RESOLVED IN THE NEWLY INSTITUTED

PROCEEDING ( 15 FCC 2D 0417 ) . CATV, DISTRIBUTION OF TV SIGNALS 465

THREE YEAR RULE

APPLICATION DESIGNATED FOR HEARING TO DETERMINE WHETHER THE LICENSEE IS

ENGAGED IN TRAFFICKINGOFWHETHER A WAIVER OF THE 3-YEAR RULE (SEC . 1.507 ) IS
WARRANTED . VALLEY BICING CO. 840

TIME BROKERAGE

RENEWAL DENIED INTER ALIA, WHERE APPLICANT FAILED TO FILE TIME BROKERAGE

AGREEMENTS AS REQUIRED BY SEC. 1.613(C) . CONTINENTAL B /CING , INC . 120

TIME EXTENSION OF

APPLICATION FOR EXTENSION OF TIME TO COMPLETE CONSTRUCTION DESIGNATED

FOR ORAL AUGUMENT TO DETERMINE WHETHER FAILURE TO COMPLETE CONSTRUCTION

WAS DUE TO CAUSES BEYOND THE CONTROL OF PERMITTEE AND WHETHER FURTHER EX

TENSION UNDER SEC . 319 (B ) AND 1.534(A) IS WARRANTED . CHANNEL 16 OF R.I., INC . 893

15 F.C.C. 20
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TIMELINESS

GOOD CAUSE FOR AN UNTIMELY REQUEST FOR AMENDMENT OF APPLICATION SHOWN

WHERE ISSUE WAS A DISQUALIFYING ONE , ONLY ONE APPLICANT WAS INVOLVED IN

PROCEEDING , AND SLIGHT DELAY RESULTED FROM A MISUNDERSTANDING OF SEC . 1.4 (G) .

WMID , INC . 295

PETITION TO DENY UHF APPLICATION WAS DISMISSED AS UNTIMELY FILED (SEC. 1.580

(L)( I) ) . HOWEVER, THE PETITION WAS CONSIDERED ON ITS MERITS AS INFORMAL OBJEC

TIONS (SEC . 1.587) AND APPLICATION GRANTED UPON FINDING THAT ULTRAVISION

REQUIREMENTS HAVE BEEN MET. MIDWESTERN BICING CO., INC. 720

TRAFFICKING

APPLICATION DESIGNATED FOR HEARING TO DETERMINE WHETHER THE LICENSEE IS

ENGAGED IN TRAFFICKING OF WHETHER A WAIVER OF THE 3-YEAR RULE (SEC . 1.507 ) IS

WARRANTED . VALLEY B /CING CO. 840

TRAFFICKING ISSUE

APPLICATION DESIGNATED FOR HEARING ON SEC. 1.65 (SUBSTANTIAL CHANGES) , TRAF

FICKING , FAILURE TO CONSTRUCT, AND EXTENSION OF TIME (SEC. 1.534) ISSUES . GROSS

B/CING CO. 76

SINCE APPLICANT HAS RECENTLY BEEN INVOLVED IN MISLEADING PROGRAMMING AND

SINCE IT APPEARS THAT A TRAFFICKING ISSUE WOULD BE REQUIRED, AN ASSIGNMENT OF

LICENSE CANNOT BE MADE WITHOUT A HEARING . WHUT B/CING CO., INC. 811

TRANSFER OF CONTROL

THE APPROPRIATENESS OF AN ESTATE ACQUIRING BROADCAST LICENSES AND

QUESTIONS OF FACT CONCERNING A COMMUNITY SURVEY NECESSITATE DESIGNATING

FOR HEARING THE APPLICATIONS FOR (A) TRANSFER OF CONTROL, AND (B) ASSIGNMENT

OF LICENSE . CRAWFORD, PERCY B., ESTATE OF 677

TRANSFER OF CONTROL, UNAUTHORIZED

ISSUES WERE ENLARGED TO INCLUDE UNAUTHORIZED TRANSFER OF CONTROL OR

TRANSFER OF A LICENSE , EFFICIENT UTILIZATION OF THE STATION , AND CHARACTER

QUALIFICATIONS ISSUES . COMMUNICATIONS TECH SALES, INC . 776

A SHORT TERM AUTHORIZATION WAS GRANTED WHERE AN UNAUTHORIZED ASSIGN

MENT OF A DOMESTIC PUBLIC RADIO SERVICE LICENSE WAS MADE IN VIOLATION OF SEC .

310(B) SINCE THE ASSIGNMENT DID NOT INVOLVE A SUBSTANTIAL CHANGE IN OWNERSHIP

AND THE PUBLIC INTEREST REQUIRED THE SERVICE . LIMA TELEPHONE CO. 792

TRANSLATOR UHF

APPLICATION FOR A UHF TRANSLATOR STATION GRANTED SINCE A NEED WAS

ESTABLISHED AND SINCE IT HAD THE REQUIRED REBROADCAST CONSENT (325(A) ) . A NON

DUPLICATION CONDITION IS INAPPROPRIATE FOR UHF TRANSLATOR STATIONS . LEE EN

TERPRISES, INC. 912

TRANSLATOR VHF

RECONSIDERATION OF DENIAL OF VHF TRANSLATOR APPLICATION IN UHF MARKET DE

NIED SINCE TEMPORARY OPERATION OF A VHF TRANSLATOR WOULD HAVE AN ADVERSE

EFFECT UPON UHF TELEVISION IN THE AREA, CONTRARY TO SEC . 74.732 (D) . COLUMBIA

B/CING SYSTEM, INC. 900

APPLICATION FOR A VHF TRANSLATOR STATION , GRANTED, SINCE OBJECTING PETI

TIONER CATV SYSTEM CAN OVERCOME OBJECTIONABLE INTERFERENCE CAUSED BY THE

TRANSLATOR . THE TRANSLATOR WILL PROVIDE A NEW SERVICE AND A THIRD NETWORK

TO THE AREA. SHOW LOW AREA TV SERVICE 1000

15 F.C.C. 20
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TRANSMITTER SITE

APPLICATIONS WERE DESIGNATED FOR HEARING TO CONSIDER THE FOLLOWING IS

SUES , INTERFERENCE , FINANCIAL QUALIFICATIONS , SUBURBAN ISSUE , SUBURBAN 307 (B)

ISSUE , TRANSMITTER SITE , AND ANTENNA PARAMETERS . SUNDIAL B /CING CO., INC . 58

REQUEST FOR AMENDMENT OF APPLICATION TO CHANGE TRANSMITTER SITE WAS DE

NIED ON GROUNDS THAT INITIAL SITE WAS AVAILABLE , PETITIONER HAS NOT PRESENTED

JUSTIFICATION FOR ABANDONMENT OF THAT SITE , AND PROPOSED CHANGE WOULD

DECREASE NIGHTTIME SERVICE . WILKES COUNTY RADIO 292

APPLICATIONS, TWO OF WHICH ARE MUTUALLY EXCLUSIVE AND THE THIRD PRESENTING

A QUESTION OF MULTIPLE OWNERSHIP (SEC . 73.35) , ARE DESIGNATED FOR HEARING ON

ISSUES AS TO AREAS AND POPULATIONS , UNDISCLOSED INTEREST , DUOPOLY , COMMUNI

TY NEEDS , FINANCIAL , TRANSMITTER SITE , AND 307(B ) . O QUINN, FARNELL 393

UHF IMPACT

APPLICATION DESIGNATED FOR HEARING ON THE FOLLOWING ISSUES , 73.685 (A) ,

( MINIMUM FIELD INTENSITY) , DE FACTO REALLOCATION TO A DIFFERENT CITY , ZONING

VARIANCE , UHF IMPACT , AND AIR HAZARD ISSUES . WATR ., INC. 103

RECONSIDERATION OF ORDER , WHICH DENIED A SEC . 74.1107 WAIVER PETITION , WAS

DENIED ON THE GROUNDS THAT THE COMMISSION WAS UNABLE TO DETERMINE FROM

THE RECORD WHETHER THE IMPORTATION OF DISTANT SIGNALS WOULD HAVE AN AD

VERSE EFFECT ON UHF DEVELOPMENT . FIRST ILL. CABLE TV, INC. 256

APPLICATION DESIGNATED FOR HEARING ON ISSUES DIRECTED TO UHF IMPACT, DE

FACTO REALLOCATION OF A CHANNEL , WAIVER OF SEC . 73.610 , ANTENNA HEIGHT , FINAN

CIAL QUALIFICATIONS , AND EFFORTS MADE TO ASCERTAIN COMMUNITY NEEDS AND IN

TERESTS . WLVA, INC. 757

RECONSIDERATION OF DENIAL OF VHF TRANSLATOR APPLICATION IN UHF MARKET DE

NIED SINCE TEMPORARY OPERATION OF A VHF TRANSLATOR WOULD HAVE AN ADVERSE

EFFECT UPON UHF TELEVISION IN THE AREA , CONTRARY TO SEC. 74.732(D) . COLUMBIA

B/CING SYSTEM, INC. 900

WAIVER OF RULES

RULE 21.15 (C) (4 ) REQUIRING A MICROWAVE APPLICANT TO SUBMIT PROOF OF

FRANCHISE OR OTHER LOCAL AUTHORIZATION WAS TEMPORARILY WAIVED TO PERMIT

BOTH APPLICATIONS TO BE CONSIDERED IN A HEARING . COMMUNICATIONS ENGINEERING ,

INC. 644

15 F.C.C. 2d
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DIGEST BY STATUTORY AND RULE PROVISIONS

Section United States Code

ADMINISTRATIVE PROCEDURES ACT

554(A ) SUSC 554 ( A )

556 SUSC 556

CONTENTION THAT CASE WAS TREATED AS A RU

LEMAKING RATHER THAN AN ADJUDICATORY

PROCEEDING WAS REJECTED SINCE IT WAS NOT AN

ADJUDICATORY CASE REQUIRED BY STATUTE (APA

SEC . 554 ( A ) ) . BUT REQUIRED A POLICY JUDGMENT

TO BE MADE FROM EVIDENCE OF RECORD AND

COMMISSION EXPERTISE (APA 556 AND 557 ) MID.

WEST TV, INC. 84

CONTENTION THAT CASE WAS TREATED AS A RU

LEMAKING RATHER THAN AN ADJUDICATORY

PROCEEDING WAS REJECTED SINCE IT WAS NOT AN

ADJUDICATORY CASE REQUIRED BY STATUTE (APA

SEC 554 ( A ) ) . BUT REQUIRED A POLICY JUDGMENT

TO BE MADE FROM EVIDENCE OF RECORD AND

COMMISSION EXPERTISE (APA 556 AND 557 ) MID

WEST TV, INC . 84

CONTENTION THAT CASE WAS TREATED AS A RU557 SUSC 557

LEMAKING RATHER THAN AN ADJUDICATORY

PROCEEDING WAS REJECTED SINCE IT WAS NOT AN

ADJUDICATORY CASE REQUIRED BY STATUTE (APA

SEC 554 ( A ) ) . BUT REQUIRED A POLICY JUDGMENT

TO BE MADE FROM EVIDENCE OF RECORD AND

COMMISSION EXPERTISE (APA 556 AND 557 ) MID

WEST TV, INC . 84

COMMUNICATIONS ACT OF 1934. AS AMENDED

201 ( B ) 47USC 201 ( B ) AN INVESTIGATION WAS ORDERED INTO THE LAWFUL

NESS OF TARIFF REVISIONS FOR PICKUP AND

DELIVERY OF INTERNATIONAL MESSAGES AND

CUSTOMER TIELINES WITHIN METROPOLITAN AREAS

RATHER THAN CORPORATE LIMITS ( 201 ( B ) AND

202 ( A ) ) TROPICAL RADIO TELEGRAPH CO. 100

202 ( A ) 47USC 2021A ) AN INVESTIGATION WAS ORDERED INTO THE LAWFUL

NESS OF TARIFF REVISIONS FOR PICKUP AND

DELIVERY OF INTERNATIONAL MESSAGES AND

CUSTOMER TIELINES WITHIN METROPOLITAN AREAS

RATHER THAN CORPORATE LIMITS ( 201 ( B ) AND

202 ( A ) ) TROPICAL RADIO TELEGRAPH CO. 100

214 ( A ) 47USC 214 ( A ) AN ORDER TO SHOW CAUSE WAS ISSUED TO A

TELEPHONE COMPANY CONSTRUCTING CATV DIS

TRIBUTION FACILITIES WITHOUT FIRST HAVING OB

TAINED A CERTIFICATE OF PUBLIC CONVENIENCE

AND NECESSITY PURSUANT TO SEC 214 ( A ) ASH

TABULA CABLE TV, INC . 813

307 ( B ) 47USC 307 ( B ) AN INCREASE IN POWER WAS GRANTED SINCE APPLI

CANT SUCCESSFULLY REBUTTED THE SUBURBAN

COMMUNITY 307( B ) PRESUMPTION AND WILL

SERVE A RAPIDLY GROWING POPULATION IN ITS

AREA OF SERVICE KACY, INC. 33

APPLICATIONS WERE DESIGNATED FOR HEARING TO

CONSIDER THE FOLLOWING ISSUES . INTER

15 F.C.C.2d



1082 Federal Communications Commission Reports

Section United States Code

FERENCE , FINANCIAL QUALIFICATIONS , SUBURBAN

ISSUE , SUBURBAN 307 (B) ISSUE , TRANSMITTER

SITE , AND ANTENNA PARAMETERS. SUNDIAL BICING

CO. , INC . 58

PETITION FOR RECONSIDERATION OF DECISION DENY

ING APPLICATION , DENIED ON THE GROUNDS THAT

PETITIONER FAILED TO REBUT THE SUBURBAN

COMMUNITY 307(8 ) PRESUMPTION OF SERVICE TO

THE LARGER COMMUNITY AND NO EVIDENCE NOT

PREVIOUSLY BEFORE THE BOARD WAS SUBMITTED .

NORTHERN INDIANA B /CERS, INC . 264

A PRESUMPTION OF NEED FOR A FIRST LOCAL TRANS

MISSION SERVICE WAS FOUND TO BE OUTWEIGHED

BY THE 307(8 ) PRESUMPTION OF SERVICE TO THE

LARGER COMMUNITY (POLICY STATEMENT , 2 FCC

2D 190) . NORTHERN INDIANA B /CERS, INC . 264

A REIMBURSEMENT AND DISMISSAL AGREEMENT WAS

APPROVED WHEREBY ONE OF THREE APPLICANTS

WITHDREW . PUBLICATION (SEC . 1.525(B)) IS

REQUIRED SINCE THE WITHDRAWING PARTY IS THE

ONLY APPLICANT FOR ONE OF THE COMMUNITIES.

ALMARDON, INC. OF FLA . 299

A SUBURBAN COMMUNITY 307(B) ISSUE WAS ADDED

SINCE APPLICANT CONCEDED THAT IT INTENDS TO

SERVE THE LARGER CITY . CHRISTIAN VOICE OF

CENT. OHIO 308

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE

DESIGNATED FOR HEARING ON THE FOLLOWING IS .

SUES , FINANCIAL QUALIFICATIONS (ULTRAVISION).

AVAILABILITY OF ANTENNA SITE , FAILURE TO AMEND

APPLICATIONS PURSUANT TO SEC. 1.65 , ASCERTAIN

MENT OF COMMUNITY PROGRAMMING NEEDS, AND

A SUBURBAN COMMUNITY 307(B) ISSUE . STEPHEN

SON, HARRY D. 335

A SUBURBAN COMMUNITY 307(B ) ISSUE WAS

DESIGNED BASED ON THE GREAT DISPARITY OF

POPULATION BETWEEN THE TWO CITIES , EVEN

THOUGH THE 5-MV/M , 50,000 -POPULATION TEST

WAS NOT MET. STEPHENSON , HARRY D. 335

MUTUALLY EXCLUSIVE APPLICATIONS WERE

DESIGNATED FOR HEARING ON ISSUES INCLUDING

FAILURE TO DISCLOSE PRIOR BANKRUPTCY

PROCEEDINGS , AVAILABILITY OF LOANS , MIS

PRESENTATIONS , COMMUNITY SURVEY, A SUBUR

BAN COMMUNITY 307(B) ISSUE , AND FRAUDULENT

BILLING PRACTICES . FAULKNER RADIO, INC. 780

A LONE APPLICANT , ORIGINALLY PROPOSING TO

SERVE A SMALLER COMMUNITY WHO FAILED TO

REBUT THE PRESUMPTION OF SERVICE TO THE

LARGER CITY , WAS REQUIRED TO INDICATE WITHIN

10 DAYS WHETHER IT WILL AMEND TO SPECIFY THE

LARGER COMMUNITY . CAVALLARO, AUGUSTINE L,

JR. 863

309 47USC 309 UNDER SEC . 309(D)( 1 ) , 309 ( B ), AND 309(C) (2)(D) , A PETI

TION TO DENY DOES NOT LIE AGAINST AN APPLICA

TION FOR AN EXTENSION OF TIME WITHIN WHICH TO

COMPLETE CONSTRUCTION . HOWEVER , DPET

TIONERS PLEADINGS WERE CONSIDERED AS INFOR

MAL OBJECTIONS UNDER SEC. 1.587 . CHANNEL 16

OF R.I., INC. 893

15 F.C.C.20
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Section

309(D ) ( 1 )

309 ( F )

310( B )

311 ( C )

315

United States Code

47USC 309(D ) ( 1 ) PETITIONER HAS STANDING SINCE PROPOSED OPERA

TION WOULD CAUSE INTERFERENCE WITH PETI

TIONERS STATION ( 309 ( D ) ( 1 ) ) . STONE, WILLIAM D.

53

47USC 309( F ) INTERIM AUTHORITY GRANTED TO ONE OF TWO COM

PETING APPLICANTS TO OPERATE A STATION WHICH

HAS LOST ITS LICENSE SINCE ONLY ONE APPLICANT

REQUESTED AUTHORIZATION ORDER TO BE EFFEC

TIVE ONLY IF A STAY ISSUED BY THE COURT OF AP.

PEALS IS DISSOLVED . MINERAL KING B/CERS 835

47USC 310 (B ) LATE FILED PLEADING WAS ACCEPTED AND AN ISSUE

WAS ADDED TO CONSIDER QUESTION OF DE FACTO

CONTROL RESULTING FROM FINANCIAL INTERESTS

NEWLY ACQUIRED BY ONE OF THE STOCKHOLDERS

CONTRARY TO SEC . 310 ( B ). CORNBELT BICING

CORP. 315

A SHORT TERM AUTHORIZATION WAS GRANTED

WHERE AN UNAUTHORIZED ASSIGNMENT OF A

DOMESTIC PUBLIC RADIO SERVICE LICENSE WAS

MADE IN VIOLATION OF SEC . 310 ( B ) SINCE THE AS

SIGNMENT DID NOT INVOLVE A SUBSTANTIAL

CHANGE IN OWNERSHIP AND THE PUBLIC INTEREST

REQUIRED THE SERVICE LIMA TELEPHONE CO. 792

47USC 311 (C ) REQUEST FOR APPROVAL OF MERGER AGREEMENT ,

DENIED . SINCE THE BOOK VALUE OF THE SHARES

TO BE ACQUIRED BY MERGED APPLICANT EXCEEDS

THE EXPENSES INCURRED BY THAT APPLICANT AND

THUS REPRESENTS A WINDFALL CONTRARY TO SEC

311 ( C ) WARWICK B/CING CORP. 1010

47USC 315 WHERE 2 MINUTES AND 50 SECONDS OF THE VIDEO

PORTION OF A DEBATE WAS LOST DUE TO DEFEC

TIVE TAPING , THE LICENSEE SUBSTANTIALLY COM

PLIED WITH THE REQUIREMENTS OF SEC 315 BY

BROADCASTING THE AUDIO PORTION . STATION

WISH -TV 47

A CANDIDATE WHO SUBMITTED ITS REQUEST 16 DAYS

AFTER THE INITIAL USE OF THE STATION BY A CAN

DIDATE FOR THE SAME OFFICE . BUT 4 DAYS PRIOR

TO APPEARANCE BY A THIRD CANDIDATE . WAS HELD

ENTITLED TO EQUAL OPPORTUNITY UNDER SEC 315

AND SEC 73.657 ( E ) ( SEVEN DAY RULE ) SOCIALIST

WORKERS PARTY 96

A PRESS CONFERENCE WITH VICE PRESIDENT

HUMPHREY . IN WHICH THE PROBLEMS OF A PAR

TICULAR CITY WERE DISCUSSED . WAS HELD NOT AN

EXEMPT BONA FIDE NEWS INTERVIEW UNDER SEC .

315(9) SINCE IT WAS NOT A REGULARLY

SCHEDULED PROGRAM . SOCIALIST LABOR PARTY

98

A BROADCASTER HAS A DUTY TO MAINTAIN A STAN

DARD OF FAIRNESS TO MAKE AN AFFIRMATIVE

REASONABLE EFFORT TO PRESENT CONTRASTING

VIEWPOINTS ON CONTROVERSIAL ISSUES . BUT THIS

DOES NOT MEAN AN ABSOLUTE EQUALITY IN THE

ALLOCATION OF TIME CHAMBERS, PAUL 386

REFUSAL TO GRANT EQUAL TIME TO ONE CLAIMING

TO BE A CANDIDATE FOR THE OFFICE OF GOVER

NOR OF MARYLAND . TO BE ELECTED BY THE MARY

LAND GENERAL ASSEMBLY IS NOT UNREASONABLE

SINCE THIS IS NOT AN ELECTION BY THE VOTERS .

POSNER , LESTER 807

15 F.C.C. 2d
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Section United States Code

FERENCE , FINANCIAL QUALIFICATIONS, SUBURBAN

ISSUE , SUBURBAN 307 (B) ISSUE , TRANSMITTER

SITE , AND ANTENNA PARAMETERS. SUNDIAL B / CING

CO., INC . 58

PETITION FOR RECONSIDERATION OF DECISION DENY

ING APPLICATION, DENIED ON THE GROUNDS THAT

PETITIONER FAILED TO REBUT THE SUBURBAN

COMMUNITY 307 (8 ) PRESUMPTION OF SERVICE TO

THE LARGER COMMUNITY AND NO EVIDENCE NOT

PREVIOUSLY BEFORE THE BOARD WAS SUBMITTED

NORTHERN INDIANA B /CERS, INC . 264

A PRESUMPTION OF NEED FOR A FIRST LOCAL TRANS.

MISSION SERVICE WAS FOUND TO BE OUTWEIGHED

BY THE 307(B) PRESUMPTION OF SERVICE TO THE

LARGER COMMUNITY (POLICY STATEMENT, 2 FCC

2D 190) . NORTHERN INDIANA B /CERS, INC. 264

A REIMBURSEMENT AND DISMISSAL AGREEMENT WA

APPROVED WHEREBY ONE OF THREE APPLICAN

WITHDREW. PUBLICATION (SEC. 1.525 ( B))

REQUIRED SINCE THE WITHDRAWING PARTY IS

ONLY APPLICANT FOR ONE OF THE COMMUNI"

ALMARDON , INC . OF FLA. 299

A SUBURBAN COMMUNITY 307 (B ) ISSUE WAS

SINCE APPLICANT CONCEDED THAT IT INTE

SERVE THE LARGER CITY . CHRISTIAN

CENT. OHIO 308

TWO MUTUALLY EXCLUSIVE APPLICATIC

DESIGNATED FOR HEARING ON THE FOLL

SUES , FINANCIAL QUALIFICATIONS (ULT

AVAILABILITY OF ANTENNA SITE, FAILURE

APPLICATIONS PURSUANT TO SEC. 1.65

MENT OF COMMUNITY PROGRAMMING

A SUBURBAN COMMUNITY 307 (B ) ISSU

SON, HARRY D. 335
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WAS NOTMET. STEPHENSON , HAR
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ROSS B /CING CO . 76
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303
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Section United States Code

315(A) 47USC 315(A) A CHALLENGED PROGRAM WAS HELD TO BE A BONA

FIDE NEWS INTERVIEW ENTITLED TO THE SEC . 315

(9 ) (2 ) EXEMPTION . IN ADDITION , COMPLAINANTS

CONGRESSIONAL DISTRICT LIES OUTSIDE OF THE

STATIONS COVERAGE AREA . DICHTER , DAVID 95

317(A) 47USC 317(A) THE COMMISSION FOUND THAT APPLICANT HAD VIO

LATED SEC. 317(A) ( 1 ) AND SEC . 73.119 IN THAT IT

FAILED TO ANNOUNCE AN INDIVIDUAL OR AGENCY

PURCHASING BROADCAST TIME AS SPONSOR , A

REQUIREMENT REGARDLESS OF BENEFIT DERIVED

BY PURCHASER . CONTINENTAL BICING , INC . 120

319(B ) 47USC 319(B) APPLICATION FOR EXTENSION OF TIME TO COMPLETE

CONSTRUCTION DESIGNATED FOR ORAL AUGUMENT

TO DETERMINE WHETHER FAILURE TO COMPLETE

CONSTRUCTION WAS DUE TO CAUSES BEYOND THE

CONTROL OF PERMITTEE AND WHETHER FURTHER

EXTENSION UNDER SEC . 319(B) AND 1.534 ( A ) IS WAR

RANTED . CHANNEL 16 OF R.I., INC. 893

325(A) 47USC 325(A) APPLICATION FOR A UHF TRANSLATOR STATION

GRANTED SINCE A NEED WAS ESTABLISHED AND

SINCE IT HAD THE REQUIRED REBROADCAST CON

SENT (325(A) ) . A NONDUPLICATION CONDITION IS IN

APPROPRIATE FOR UHF TRANSLATOR STATIONS .

LEE ENTERPRISES, INC. 912

405 47USC 405 RECONSIDERATION OF DECISION DENYING CARRIAGE

OF DISTANT SIGNALS , DENIED ON THE GROUNDS

THAT PETITIONER FAILED TO PARTICIPATE IN THE

EARLY STAGES OF THE PROCEEDING ( 1.106 ( B )) AND

FAILED TO PRESENT NEWLY DISCOVERED EVIDENCE

( 1.106 (C ) & 405 ) . MIDWEST TV, INC . 84

PETITION FOR RECONSIDERATION OR FOR REHEARING

OF MEMORANDUM OPINION AND ORDER DENYING

PETITION FOR RECONSIDERATION , DENIED ON

GROUNDS THAT THE PETITION WAS FILED LATE , AND

THE STATUTORY PERIOD OF JURISDICTION HAVING

EXPIRED THE REVIEW BOARD IS WITHOUT AUTHOR

TY TO ACT. LORAIN COMMUNITY B /CING CO. 388

COMMUNICATIONS SATELLITE ACT OF 1962

201( C ) 47USC 721 (C) APPLICATION FOR TRANSFER OF THE OUTSTANDING

CP AND THE OWNERSHIP INTEREST OF THE AN

DOVER TRANSPORTABLE EARTH STATION FROM

JOINT GRANTEES TO COMSAT , GRANTED TO PRO

VIDE TELEMETRY , COMMAND & CONTROL , MONI

TORING AND TRACKING SERVICES TO THE INTEL

STAT III SERIES SATELLITES . COMSAT 65

15 F.C.C. 2d
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RULES AND REGULATIONS

Section

FEDERAL COMMUNICATIONS COMMISSION

0.371 SEC . 0.371 WAS AMENDED TO AUTHORIZE THE CHIEF,

OFFICE OF OPINIONS AND REVIEW TO ACT ON

REQUESTS TO FILE PLEADINGS IN EXCESS OF THE

RULE REQUIREMENTS WHEN SUCH REQUESTS RE

LATE TO PLEADINGS TO BE FILED IN HEARING

PROCEEDINGS PENDING BEFORE THE COMMISSION

EN BANC . AMENDMENT OF SEC. 0.371 678

1.65 MUTUALLY EXCLUSIVE APPLICATIONS WERE

DESIGNATED FOR HEARING ON ISSUES INCLUDING

FAILURE TO DISCLOSE PRIOR BANKRUPTCY

PROCEEDINGS , AVAILABILITY OF LOANS , MIS

PRESENTATIONS , COMMUNITY SURVEY, A SUBUR

BAN COMMUNITY 307(B) ISSUE , AND FRAUDULENT

BILLING PRACTICES . FAULKNER RADIO , INC. 780

1.4(G ) GOOD CAUSE FOR AN UNTIMELY REQUEST FOR

AMENDMENT OF APPLICATION SHOWN WHERE

ISSUE WAS A DISQUALIFYING ONE , ONLY ONE APPLI

CANT WAS INVOLVED IN PROCEEDING , AND SLIGHT

DELAY RESULTED FROM A MISUNDERSTANDING OF

SEC . 1.4(G ) . WMID, INC . 295

1.65 APPLICATION DESIGNATED FOR HEARING ON SEC . 1.65

(SUBSTANTIAL CHANGES) , TRAFFICKING , FAILURE

TO CONSTRUCT, AND EXTENSION OOF TIME (SEC .

1.534) ISSUES . GROSS B /CING CO. 76

ISSUES WERE ENLARGED TO CONSIDER APPLICANTS

ESTIMATE OF COSTS , AVAILABILITY OF A LOAN ,

FAILURE TO AMEND ITS APPLICATION ( 1.65) AND

ADEQUACY OF ITS STAFF. CHRISTIAN VOICE OF

CENT. OHIO 303

PETITION FOR RECONSIDERATION OF ORDER DENYING

REQUEST TO REOPEN THE RECORD DISMISSED

SINCE PETITIONER DID NOT HAVE STANDING AND

APPLICANT WAS NOT IN VIOLATION OF COMMIS

SIONS MULTIPLE OWNERSHIP AND CROSS INTEREST

POLICY , NOR DID IT VIOLATE SEC . 1.65 . CLEVELAND

B / CING , INC. 311

TWO MUTUALLY EXCLUSIVE APPLICATIONS WERE

DESIGNATED FOR HEARING ON THE FOLLOWING IS

SUES , FINANCIAL QUALIFICATIONS (ULTRAVISION ) ,

AVAILABILITY OF ANTENNA SITE , FAILURE TO AMEND

APPLICATIONS PURSUANT TO SEC . 1.65 , ASCERTAIN

MENT OF COMMUNITY PROGRAMMING NEEDS , AND

A SUBURBAN COMMUNITY 307(B) ISSUE . STEPHEN

SON, HARRY D. 335

ADDITION OF AN ISSUE CONCERNING COMPLIANCE

WITH SEC . 1.65 HELD NOT WARRANTED SINCE THE

CHANGE IN BROADCAST INTERESTS WAS А

REALINEMENT OF OWNERSHIP INTERESTS

BETWEEN TWO STOCKHOLDERS OF APPLICANT.

LAWRENCE CNTY. BICING CORP. 910

15 F.C.C. 2d
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Section

1.106

ISSUES WERE ENLARGED TO DETERMINE AVAILABILI

TY OF APPLICATION FOR PUBLIC INSPECTION SEC

1.526(A ) ( 1 ) . WHETHER SEC . 165 HAS BEEN COM

PLIED WITH , AND WHETHER APPLICANT HAS OIN .

CLUDED PROFESSIONAL FEES IN ITS ESTIMATE OF

CONSTRUCTION COSTS . NORTH AMERICAN B/CING

CO. , INC. 984

ISSUES WERE ADDED TO DETERMINE WHETHER ONE

OF THE PRINCIPALS CAN MEET HIS LOAN COMMIT

MENT AND WHETHER THE APPLICANT HAS SUB

MITTED ALL RELEVANT INFORMATION REQUIRED BY

SEC . 1.65 . ORANGE COUNTY B/CING CO. 991

AN ISSUE WAS ADDED TO DETERMINE WHETHER AP

PLICANT HAS COMPLIED WITH SEC . 1.65 BY FAILURE

TO AMEND TO SHOW AN APPLICATION BY ONE OF

ITS PRINCIPALS TO ACQUIRE A 49.70 STOCK IN

TEREST IN ANOTHER STANDARD BROADCAST STA

TION . VIRGINIA BICERS 1004

A CHANGE OF RESIDENCE OF AN APPLICANTS PRIN

CIPAL STOCKHOLDER IS NOT OF DECISIONAL SIG .

NIFICANCE AND DOES NOT HAVE TO BE REPORTED

UNDER RULE 1.65. REQUEST FOR AN ISSUE CON

CERNING ESTIMATED CONSTRUCTION AND OPERAT

ING COSTS WAS HELD TO BE UNWARRANTED WAR.

WICK B/CING CORP. 1015

RECONSIDERATION OF DECISION DENYING CARRIAGE

OF DISTANT SIGNALS . DENIED ON THE GROUNDS

THAT PETITIONER FAILED TO PARTICIPATE IN THE

EARLY STAGES HE PROCEEDING ( 1 106 ( B )) AND

FAILED TO PRESENT NEWLY DISCOVERED EVIDENCE

( 1.106(C ) & 405 ) . MIDWEST TV, INC. 84

REQUEST FOR WAIVER OF RULE 1 106 ( A ) (RECON

SIDERATION OF INTERLOCUTORY ORDERS )

GRANTED . SINCE THE CITED ORDER WAS INITIATED

ON THE BASIS OF A LETTER REQUEST ON WHICH

PETITIONERS HAD NO OPPORTUNITY TO ADDRESS

THEMSELVES AMER. TEL . & TEL . 29

PETITION FOR RECONSIDERATION OR FOR REHEARING

OF MEMORANDUM OPINION AND ORDER DENYING

PETITION FOR RECONSIDERATION , DENIED ON

GROUNDS THAT THE PETITION WAS FILED LATE AND

THE STATUTORY PERIOD OF JURISDICTION HAVING

EXPIRED THE REVIEW BOARD IS WITHOUT AUTHORI:

TY TO ACT. LORAIN COMMUNITY BICING CO. 388

A MOTION FOR CORRECTION OF RECORD ( 1 261 ) AD

DRESSED TO THE HEARING EXAMINER IS MIS

PLACED SINCE HE IS NO LONGER THE PRESIDING

OFFICER AFTER FILING HIS INITIAL DECISION SINCE

THE PROCEEDING IS BEFORE THE REVIEW BOARD I

WILL CONSIDER THE MATTER WITH EXCEPTIONS TO

THE INITIAL DECISION CHAPMAN RADIO & TV CO.

897

THE GRANT OF A TV CONSTRUCTION PERMIT WAS

REINSTATED AFTER AN INITIAL DECISION LIMITED TO

A TRAFFICKING ISSUE UPON A CONCLUSION THAT

THE PRINCIPAL CHARGED HAD NOT ENGAGED IN

TRAFFICKING THE COMMISSION CONCURRED AND

THE INITIAL DECISION WAS PERMITTED TO BECOME

EFFECTIVE SUNSET B/CING CORP. 347

1.106 ( A )

1.106 ( F )

1.261

1.276

15 F.C.C.2d
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Section

1.301 T

1.353

APPEAL FROM EXAMINERS ADVERSE RULING PUR

SUANT TO SEC . 1.301 , DENIED . SINCE INTERLOCUTO

RY APPEALS ARE NOT FAVORED UNLESS THE RUL

ING COMPLAINED OF IS FUNDAMENTAL AND AF

FECTS THE CONDUCT OF THE ENTIRE CASE . WSTE

TV, INC. 1026

REVIEW OF EXAMINERS RULING DENYING REQUEST

FOR FURTHER EVIDENCE (SEC . 11.353 ) . DENIED

SINCE THE INQUIRY CONCERNING CONDUCT IN

VOLVED IN A NLRB HEARING WAS AUTHORIZED IN

THE HEARING ORDER UNDER THE STANDARD COM

PARATIVE ISSUE WHICH HAS CNOT YET BEEN

REACHED IN THE HEARING PROCEDURE. KIT

TYHAWK BICING CORP. 322

THE COMMISSION HELD THAT FAILURE TO PUBLISH

THE ACTUAL TEXT OF PROPOSED RULES UNTIL

PUBLICATION OF THE REPORT AND ORDER DOES

NOT CONSTITUTE ERROR (SEC . 1.413 ) WHERE THE

TERMS OR SUBSTANCE OF THE PROPOSED RULE

ARE SET FORTH . MARITIME MOBILE SERVICE BAND

819

+

1.413

1.522

1.525

PETITION TO DELETE A SUBURBAN ISSUE DENIED

SINCE NO EXTENUATING CIRCUMSTANCES WERE

PRESENT . THE REQUIREMENTS SET FORTH IN THE

MINSHALL CASE ( 11 FCC 2D 796 ) WERE ADOPTED

MORE THAN 6 MONTHS PRIOR TO DESIGNATION FOR

HEARING . NORTH AMERICAN B/CING CO. , INC. 727

A REIMBURSEMENT AGREEMENT WAS APPROVED

SINCE SEC . 1.525 HAS BEEN COMPLIED WITH AND A

NEW UHF SERVICE WILL BE EXPEDITED . LEWIS BIC

ING CORP. 36

A JOINT PETITION FOR GRANT OF ONE APPLICATION

AND DISMISSAL OF THE OTHER . HELD IN ABEYANCE

PENDING PUBLICATION PURSUANT TO SEC . 1.525 .

BERWICK B/CING CORP. 624

JOINT AGREEMENT FOR REIMBURSEMENT AND

DISMISSAL OF ONE OF WAPPLICANTS . GRANTED .

SINCE THE REQUIREMENTS OF SEC . 1.525(A ) HAVE

BEEN MET AND PUBLICATION UNDER SEC . 1 525 ( B )

NOT REQUIRED . H-B -K ENTERPRISES 683

REIMBURSEMENT AGREEMENT APPROVED AFTER

CERTAIN SUMS WERE DISALLOWED SINCE PETI

TIONERS HAVE COMPLIED WITH SEC . 1.525 AND

HAVE SUBSTANTIATED THE REMAINING EXPENSES.

JOHN WEIGEL ASSOCIATES 1020

APPROVAL OF A JOINT AGREEMENT WHEREBY ONE

APPLICANT WOULD AMEND TO A NEW FREQUENCY

WAS GRANTED NUNC - PRO TUNC WHERE ALL THE

REQUIREMENTS OF SEC . 1.525(A) EXCEPT PRIOR AP

PROVAL HAVE BEEN COMPLIED WITH K&R B/CING

CORP. 706

A REIMBURSEMENT AND DISMISSAL AGREEMENT WAS

APPROVED WHEREBY ONE OF THREE APPLICANTS

WITHDREW PUBLICATION ( SEC 1.525 ( B) ) IS

REQUIRED SINCE THE WITHDRAWING PARTY IS THE

ONLY APPLICANT FOR ONE OF THE COMMUNITIES

ALMARDON, INC . OF FLA. 299

ISSUES WERE ENLARGED TO DETERMINE AVAILABILI

TY OF APPLICATION FOR PUBLIC INSPECTION SEC .

1.525 (A )

1.525( B )

1.526(A )

15 F.C.C. 20
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Section

1.534

1534 ( A )

1539

1.539 ( A )

1 526 ( A ) ( 1 ) . WHETHER SEC . 165 HAS BEEN COM

PLIED WITH AND WHETHER APPLICANT HAS IN

CLUDED PROFESSIONAL FEES IN ITS ESTIMATE OF

CONSTRUCTION COSTS NORTH AMERICAN B/CING

CO. , INC . 984

APPLICATION DESIGNATED FOR HEARING ON SEC 165

( SUBSTANTIAL CHANGES ) TRAFFICKING . FAILURE

TO CONSTRUCT . AND EXTENSION OF TIME SEC

1.534) ISSUES GROSS B /CING CO. 76

REQUEST FOR AN EXPEDITED HEARING IN A

PROCEEDING CONCERNING FAILURE TO CON

STRUCT STATION DENIED IN VIEW OF THE

DESIGNATED ISSUES ( SEC 1534 (A ) ) AND INSUFFI

CIENT REASONS ADVANCED TO JUSTIFY DEPAR .

TURE FROM THE NORMAL HEARING PROCEDURE

BAY VIDEO , INC . 118

APPLICATION FOR EXTENSION OF TIME TO COMPLETE

CONSTRUCTION DESIGNATED FOR ORAL AUGUMENT

TO DETERMINE WHETHER FAILURE TO COMPLETE

CONSTRUCTION WAS DUE TO CAUSES BEYOND THE

CONTROL OF PERMITTEE AND WHETHER FURTHER

EXTENSION UNDER SEC 319 ( B ) AND 15341A ) IS WAR

RANTED CHANNEL 16 OF R.I. , INC . 893

VIOLATION OF SEC . 1 539 ( FILING RENEWAL APPLICA

TION ) AND FAILURE TO REPLY ( SEC 16211

RESULTED IN A FORFEITURE OF 400 KEAN RADIO,

INC . 712

LICENSEE ORDERED TO FORFEU 200 FOR VIOLATION

OF SEC 1.539 ( A ) AND FAILURE TO REPLY TO THE

NOTICE OF APPARENT LIABILITY ( 1 621 ) ANDERSON

B/CING SERVICE 618

FORFEITURE OF 50 WAS ORDERED FOR VIOLATION OF

SEC 1539 ( A ) FAILURE TO FILE FOR RENEWAL

WITHIN THE SPECIFIED TIME AND FAILURE TO

REPLY PURSUANT TO SEC 1621 HASTINGS B /CING ,

INC . 681

FORFEITURE OF 200 ORDERED FOR VIOLATION OF

SEC 1539(A ) ( FILING OF RENEWAL APPLICATION

AND SEC 10621 ( B ) FAILURE TO REPLY PAYNE

JACK LEE 731

PETITION FOR RECONSIDERATION OF ACCEPTANCE

OF APPLICATION AND WAIVER OF SEC 1569 5 . ,,!

TO SHOW THAT APPLICANTS PROPOSAL WOL

PRECLUDE THE ASSIGNMENT OF A NEW CLASS I A

FACILITY STEPHENSON, HARRY D. 335

APPLICATION BY A CLASS IV STATION TO INCREASE

HOURS WAS ACCEPTED FOR FILING SINCE THE AN

FREEZE WAS NOT INTENDED TO BAR THIS TYPE OF

APPLICATION NOTE 2 OF SEC 1571 WAS WAIVED

HICKORY HILL B /CING CO. 907

RULE 1 5801C ) ( 1 ) WAS WAIVED WHERE APPLICAN

PUBLISHED IN A NON - LOCAL DAILY INSTEAD OF A

LOCAL WEEKLY NEWSPAPER HUBBARD, SEABORN

RUDOLPH 690

PETITION TO DENY DISMISSED AS PROCEDURALLY CE

FECTIVE UNDER SEC 158011 ) ( UNSUPPORTED A.

LEGATION ) HOWEVER THE OPETITION WAS CON

SIDERED AS AN INFORMAL OBJECTION UNDER SEC

1 587 STEPHENSON, HARRY D. 335

1.569 ( B )

1 571 ( A )

1.5801C )

1 580 ( 1 )

15 F C.C 2d
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Section

1 580 ( L )

1 587

PETITION TO DENY UHF APPLICATION WAS DISMISSED

AS UNTIMELY FILED ( SEC 1580 ( L ) ( )) HOWEVER ,

THE PETITION WAS CONSIDERED ON ITS MERITS AS

INFORMAL OBJECTIONS ( SEC . 1 587 ) AND APPLICA

TION GRANTED UPON FINDING THAT ULTRAVISION

REQUIREMENTS HAVE BEEN MET MIDWESTERN

B/CING CO. , INC. 720

PETITION TO DENY DISMISSED AS PROCEDURALLY DE

FECTIVE UNDER SEC 1580( 1 ) ( UNSUPPORTED AL

LEGATION ) HOWEVER THE PETITION WAS CON

SIDERED AS AN INFORMAL OBJECTION UNDER SEC .

1.587 STEPHENSON, HARRY D. 335

PETITION TO DENY UHF APPLICATION WAS DISMISSED

AS UNTIMELY FILED ( SEC 1580 ( L ) ( 0 ) ) . HOWEVER ,

THE PETITION WAS CONSIDERED ON ITS MERITS AS

INFORMAL OBJECTIONS ( SEC 1587 ) AND APPLICA

TION GRANTED UPON FINDING THAT ULTRAVISION

REQUIREMENTS HAVE BEEN MET MIDWESTERN

B/CING CO . , INC. 720

PETITIONERS OBJECTIONS WERE CONSIDERED ON

THEIR MERITS AS AN INFORMAL OBJECTION DUE TO

BELATED FILING ( 1 587 ) FAULKNER RADIO, INC. 780

UNDER SEC 309 ( D ) ( 1 ) . 309 ( B ) AND 309 ( C ) ( 2 ) ( D ) , A PETI

TION TO DENY DOES NOT LIE AGAINST AN APPLICA

TION FOR AN EXTENSION OF TIME WITHIN WHICH TO

COMPLETE CONSTRUCTION HOWEVER PETI

TIONERS PLEADINGS WERE CONSIDERED AS INFOR

MAL OBJECTIONS UNDER SEC 1587 CHANNEL 16

OF R.I. , INC . 893

REQUEST BY THE PARTIES TO A COMPARATIVE

PROCEEDING FOR INTERIM AUTHORITY TO OPERATE

THE FACILITIES OF AN EXISTING STATION UNDER A

CONDITIONAL GRANT PURSUANT TO SEC 1592 ( B )

GRANTED . COMMUNITY FIRST CORP. 822

1 592 ( B )

1 594

1.597

SINCE APPLICATION WAS UNAVAILABLE FOR INSPEC

TION AT THE PUBLISHED REFERENCE POINT A SEC

1.594 (APPLICATION TO BE MADE AVAILABLE FOR

PUBLIC INSPECTION ) ISSUE AND AN ISSUE TO

DETERMINE WHETHER APPLICATION SHOULD BE

DISMISSED OR A COMPARATIVE DEMERIT ASSESSED

WERE DESIGNATED VANDER PLATE, LOUIS 285

APPLICATION DESIGNATED FOR HEARING TO DETER

MINE WHETHER THE LICENSEE IS ENGAGED IN

TRAFFICKING OF WHETHER A WAIVER OF THE 3

YEAR RULE ( SEC 1507 ) IS WARRANTED VALLEY

B/CING CO . 840

RENEWAL DENIED INTER ALIA WHERE APPLICANT

FAILED TO FILE TIME BROKERAGE AGREEMENTS AS

REQUIRED BY SEC 161310 ) CONTINENTAL B/CING,

INC . 120

LICENSEE ORDERED TO FORFEIT 200 FOR VIOLATION

OF SEC 1539 (A ) AND FAILURE TO REPLY TO THE

NOTICE OF APPARENT LIABILITY ( 1 621 ) ANDER

SON BICING SERVICE 618

LICENSEE ORDERED TO FORFEIT 200 FOR VIOLATION

OF SEC 73 114 AND FAILURE TO REPLY TO THE

NOTICE OF APPARENT LIABILITY ( 1 621 ) . ARMAK

B / CERS , INC. 620

1 6131C )

1 621

15 F.C.C.20
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Section

1.621( B )

2

13.69

LICENSEE ORDERED TO FORFEIT 200 FOR VIOLATION

OF SEC . 73.47 ( 8 ) AND FAILURE TO REPLY TO THE

NOTICE OF APPARENT LIABILITY ( 1.621 ) ALVIN , INC.

622

FORFEITURE OF 50 WAS ORDERED FOR VIOLATION OF

SEC . 1.539(A ) , FAILURE TO FILE FOR RENEWAL

WITHIN THE SPECIFIED TIME , AND FAILURE TO

REPLY PURSUANT TO SEC . 1.621. HASTINGS B /CING,

INC. 681

VIOLATION OF SEC . 1.539 ( FILING RENEWAL APPLICA

TION ) AND FAILURE TO REPLY ( SEC 1621)

RESULTED IN A FORFEITURE OF 400 KEAN RADIO ,

INC. 712

FORFEITURE OF 200 ORDERED FOR VIOLATION OF

SEC . 1.539 ( A ) . ( FILING OF RENEWAL APPLICATION

AND SEC . 1.0621 ( B ) . FAILURE TO REPLY PAYNE,

JACK LEE 731

PARTS 2. 81. AND 83 CONCERNING STATIONS IN THE

MARITIME SERVICES WERE AMENDED TO PROVIDE

FOR THE ORDERLY TRANSITION OF SHIP AND COAST

RADIOTELEGRAPH STATIONS FROM PRESENT

FREQUENCY ASSIGNMENTS TO THOSE WITHIN AL

LOTMENTS AND /OR FREQUENCY USAGE AS

ADOPTED BY THE ITU WORLD ADMINISTRATIVE

RADIO CONFERENCE . MARITIME SERVICE REGULA

TIONS 915

UNAUTHORIZED USE OF A STATIONS FACILITIES BY

EMPLOYEE TO BROADCAST A PRIVATE DISPUTE AND

CLOSING DOWN THE STATION PRIOR TO THE END OF

ITS BROADCAST DAY CONSTITUTES INTERFERENCE

AS PROVIDED IN SEC . 13 69. RECONSIDERATION DE

NIED WICHROWSKI, STEPHEN A. , JR. 754

APPLICANTS FOR MICROWAVE FACILITIES IN ALASKA

PURSUANT TO PART 21 ARE NOT REQUIRED TO

COMPLY WITH PART 85 (SHOWING GOVERNMENT

NON -GOVERNMENT USE OF FREQUENCIES ) CON

MUNICATIONS ENGINEERING, INC. 644

RULE 21.15 ( C ) ( 4 ) REQUIRING A MICROWAVE APPLI

CANT TO SUBMIT PROOF OF FRANCHISE OR OTHER

LOCAL AUTHORIZATION WAS TEMPORARILY WAIVED

TO PERMIT BOTH APPLICATIONS TO BE CON

SIDERED IN A HEARING COMMUNICATIONS EN

GINEERING, INC . 644

A CATV OPERATOR WAS DIRECTED TO AFFORD SAME

DAY NONDUPLICATI
ON PROTECTION AND TO

COMPLY WITH THE REQUIREMENT THAT THE LOCAL

SIGNAL MUST BE CARRIED WITHOUT MATERIAL

DEGRADATION , AND TO INFORM THE COMMISSION

OF ITS REMEDIAL ACTIONS WILLMAR VIDEO , INC.

113

THE COMMISSION CLARIFIED THE OBLIGATIONS OF

THE BROADCASTER AND THE CATV OPERATOR WITH

RESPECT TO PROVIDING SAME -DAY PROGRAM EX

CLUSIVITY PROTECTION. BROADCASTER REQUIRED

TO SPECIFY PROGRAMS TO BE PROTECTED 8 DAYS

IN ADVANCE AND THE TIME OF PRESENTATION BY

DISTANT STATIONS WILLMAR VIDEO, INC. 113

RULES WERE PROPOSED TO REQUIRE CATV SYSTEMS

LOCATED WITHIN THE GRADE B CONTOURS OF

21 .

21 15 (C )

21.712 (H )

73

15 F.C.C. 20
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Section

73.7

73.23 ( B )

73.24 ( B ) ( 2 )

73.25(A )

TELEVISION STATIONS AUTHORIZED TO BROADCAST

SUBSCRIPTION PROGRAMS . TO CARRY THE SUB

SCRIPTION SIGNALS OF THOSE STATIONS . SUB

SCRIPTION TELEVISION 601

PETITION FOR RECONSIDERATION OF COMMISSION

ACTION MAKING EDITORIAL CHANGES IN PARTS 73

AND 74 OF THE RULES REDEFINING NIGHTTIME (SEC .

73.7 ) , DENIED SINCE THE RULE CHANGE MERELY

REFLECTS SETTLED COMMISSION POLICY AND RU

LEMAKING WAS NOT NECESSARY . ARGONAUT B /C

ING CO. 847

CLASS II STATION IS PERMITTED TO CONTINUE ITS 1

KW NIGHTTIME OPERATION AT THE SAME TIME AS

THE CLASSI -A STATION ON THAT CHANNEL UNTIL 30

DAYS AFTER A DECISION IN THE RULEMAKING

PROCEEDING IN DOCKET 18421 (SEC . 73.81 ) . AR

GONAUT B/CING CO. 847

WHERE APPLICANT FAILED TO FOLLOW THE TWO

STEP PROCESS FOR A CLASS IV STATION INCREASE

OF POWER TO 1 KW .. PETITIONER IS NOT

PRECLUDED BY SEC . 73.24 ( B ) ( 2 ) AND 73.37 ( D ) FROM

RAISING OBJECTION TO PROPOSED INTERFERENCE

AND ISSUE ON THIS SUBJECT WILL BE INCLUDED .

STONE, WILLIAM D. 53 0

APPLICATION BY A CLASS II STATION LICENSEE FOR A

CHANGE FROM A 1 -KW NIGHTTIME NON

DIRECTIONAL FACILITY TO A 50 KW DIRECTIONAL

IZED FACILITY IS PRECLUDED BY SEC . 73.25 (A ) ( 5 )

SINCE THE IMPACT ON POTENTIAL USES OF THE

CHANNEL WOULD BE SUBSTANTIAL EVEN THOUGH

INTERFERENCE TO THE DOMINANT CLASS 1 -A

FACILITY WOULD NOT BE INCREASED . ARGONAUT

B/CING CO. 847

APPLICATIONS . TWO OF WHICH ARE MUTUALLY EX

CLUSIVE AND THE THIRD PRESENTING A QUESTION

OF MULTIPLE OWNERSHIP (SEC . 73 35 ) . ARE

DESIGNATED FOR HEARING ON ISSUES AS TO AREAS

AND POPULATIONS UNDISCLOSED INTEREST

DUOPOLY . COMMUNITY NEEDS , FINANCIAL . TRANS

MITTER SITE . AND 307 ( 8 ) . O QUINN, FARNELL 393

APPLICATION FOR STANDARD BROADCAST CP

DISMISSED SINCE THE PROPOSED OPERATION IN

VOLVES PROHIBITED OVERLAP ( SEC 73.37 ) WITH AN

EXISTING STATION , COASTAL FLORIDA RADIO

B/CERS 642

WAIVER OF SEC . 73.37 DENIED SINCE AREAS OF OVER

LAP CAUSED AND AREAS OF OVERLAP RECEIVED

MUST BE CONSIDERED SEPARATELY . AN APPLI

CANT CANNOT OFFSET ONE AGAINST THE OTHER TO

SHOW A NET DECREASE , KAFY, INC. 704

WHERE PETITIONER HAD FORMERLY RECEIVED INTER

FERENCE FROM OA STATION NOW SILENT AND

WHERE THE OVERLAP RULE (73.37) HAD BEEN

WAIVED TO EXPEDITE REESTABLISHMENT OF THE

DELETED STATION , AN ISSUE TO DETERMINE

WHETHER OBJECTIONABLE INTERFERENCE WOULD

RESULT WAS DENIED . NORTH AMERICAN BICING

CO. , INC . 799

73.35

73 37

15 F.C.C. 2d
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Section

73.37 (D )

73.47

73.47 ( A )

73.47 ( B )

WHERE APPLICANT FAILED TO FOLLOW THE TWO

STEP PROCESS FOR A CLASS IV STATION INCREASE

OF POWER TO 1 KW . PETITIONER IS NOT

PRECLUDED BY SEC . 73.24 ( 8 ) ( 2 ) AND 73.37 ( D ) FROM

RAISING OBJECTION TO PROPOSED INTERFERENCE

AND ISSUE ON THIS SUBJECT WILL BE INCLUDED

STONE, WILLIAM D. 53

FORFEITURE OF 500 ORDERED FOR REPEATED VIOLA

TION OF SEC . 73.93 ( B ) ( IMPROPERLY LICENSED

OPERATOR ) AND 73.47( A ) AND ( B ) ( EQUIPMENT PER

FORMANCE MEASUREMENTS ) O FALLON-O CON

NOR B/CING CO. , INC. 729

FORFEITURE OF 1000 ORDERED FOR REPEATED

VIOLATIONS OF SEC . 73 93(A ) AND 7347 CENTENNI

AL RADIO CORP. 817

FORFEITURE OF 1000 ORDERED FOR VIOLATION OF

THE TERMS OF THE STATIONS LICENSE AND FOR

VIOLATIONS OF SEC 73 922. 73.112 (A ) ( 4 ) AND

73 47 ( A ) ANDERSON B/CING SERVICE 844

FORFEITURE OF 200 ORDERED FOR REPORTED VIOLA

TIONS OF SEC 73.47 ( A ) AND 73 116 ( 8 ) CONCEANING

AVAILABILITY OF EQUIPMENT PERFORMANCE MEA

SUREMENTS INTERSTATE BICING CO. 908

LICENSEE ORDERED TO FORFEIT 200 FOR VIOLATION

OF SEC 73.47 ( B ) AND FAILURE TO REPLY TO THE

NOTICE OF APPARENT LIABILITY ( 1 621 ) ALVIN, INC .

622

FORFEITURE OF 200 ORDERED FOR REPEATED VIOLA

TION OF SEC . 73.47 ( B ) CONCERNING AVAILABILITY

OF EQUIPMENT PERFORMANCE MEASUREMENTS

WFTL B/CING CO. 1022

CLASS II STATION IS PERMITTED TO CONTINUE ITS 1

KW NIGHTTIME OPERATION AT THE SAME TIME AS

THE CLASSI - A STATION ON THAT CHANNEL UNTIL 30

DAYS AFTER A DECISION IN THE RULEMAKING

PROCEEDING IN DOCKET 18421 (SEC 7381 ) AR

GONAUT B/CING CO. 847

FORFEITURE OF 500 ORDERED FOR REPEATED VIOLA

TION OF SEC 73.93. HAVING AN IMPROPERLY

LICENSED OPERATOR IN CHARGE OF THE TRANS

MITTER PRAIRIE STATES B/CING CO. , INC. 838

FORFEITURE OF 1000 ORDERED FOR REPEA ED

VIOLATIONS OF SEC 73 93( A ) AND 73 47 CENTENNI

AL RADIO CORP. 817

VIOLATION OF SEC 73 9318 ) . OPERATION OF TRANS

MITTER BY AN UNLICENSED OPERATOR RESULTEC

IN A FORFEITURE OF 500 KOKE, INC . 714

FORFEITURE OF 500 ORDERED FOR REPEATED VIOLA

TION OF SEC 73.93 (B ) ( IMPROPERLY LICENSED

OPERATOR ) AND 73 47(A ) AND ( B ) ( EQUIPMENT PER .

FORMANCE MEASUREMENTS ) O FALLON - O CON

NOR B/CING CO. , INC. 729

APPLICATIONS AND PETITIONS BY THREE CLASS

STATIONS FOR PRESUNRISE AUTHORITY BEYOND

PERMISSIBLE AUTHORITY UNDER SEC 73991891

DENIED SINCE THEY WOULD CAUSE MASS VE

SKYWAVE INTERFERENCE WITH THE RESPECTIVE

CLASS 1 - B CLEAR CHANNEL STATIONS MEREDITH

B/CING CO. 927

73 81

73.93 U

73.93 ( A )

73.93 ( B )

73 99

15 F.C.C 2d
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Section

73.111

73.112

73.112(A)

73.114

73.116(B ) 0

73.119

73.123

RENEWAL OF LICENSE DENIED INTER ALIA ON THE

GROUNDS THAT LICENSEE FAILED TO MAINTAIN AC

CURATE PROGRAM LOGS (73.111 & 73.112) WAS

GENERALLY INATTENTIVE TO THE STATION AND ITS

OPERATION . CONTINENTAL BICING , INC . 120

RENEWAL OF LICENSE DENIED INTER ALIA ON THE

GROUNDS THAT LICENSEE FAILED TO MAINTAIN AC

CURATE PROGRAM LOGS (73.111 & 73.112) WAS

GENERALLY INATTENTIVE TO THE STATION AND ITS

OPERATION . CONTINENTAL B /CING , INC . 120

FORFEITURE OF 1000 ORDERED FOR VIOLATION OF

THE TERMS OF THE STATIONS LICENSE AND FOR

VIOLATIONS OF SEC. 73.922, 73.112(A)(4), AND

73.47(A) . ANDERSON BICING SERVICE 844

LICENSEE ORDERED TO FORFEIT 200 FOR VIOLATION

OF SEC . 73.114 AND FAILURE TO REPLY TO THE

NOTICE OF APPARENT LIABILITY ( 1.621 ) . ARMAK

B /CERS, INC. 620

FORFEITURE OF 200 ORDERED FOR REPORTED VIOLA

TIONS OF SEC. 73.47(A) AND 73.116(8) CONCERNING

AVAILABILITY OF EQUIPMENT PERFORMANCE MEA

SUREMENTS . INTERSTATE BICING CO . 908 T

THE COMMISSION FOUND THAT APPLICANT HAD VIO

LATED SEC. 317(A) ( 1 ) AND SEC . 73.119 IN THAT IT

FAILED TO ANNOUNCE AN INDIVIDUAL OR AGENCY

PURCHASING BROADCAST TIME AS SPONSOR, A

REQUIREMENT REGARDLESS OF BENEFIT DERIVED

BY PURCHASER. CONTINENTAL B /CING , INC . 120

PENDING A SUPREME COURT DECISION REGARDING

THE PERSONAL ATTACK AND EDITORIALIZING RULES

(SEC. 73.123, 73.300, & 73.679) , LICENSEES WILL BE

EXPECTED TO COMPLY WITH THE RULES AND THE

COMMISSION WILL ENTERTAIN AND RULE UPON

COMPLAINTS, SUBJECT TO JUDICIAL REVIEW AND

ENFORCEMENT. PERSONAL ATTACK RULES 32

REVIEW OF RULING FINDING NON-COMPLIANCE WITH

FAIRNESS DOCTRINE DENIED WHERE STATION

BROADCAST TWENTY -FOUR 20 - SECOND EDITORIALS

ADVERSE TO COMPLAINANT AND ALLOWED ONLY

SIX 20-SECOND SPOTS FOR REPLY. NO BASIS FOR

DETERMINING THE REASONABLENESS OF TH

RESTRICTION WAS PRESENTED BY THE STATION .

KING B /CING CO. 828

IN A JOINT REIMBURSEMENT AGREEMENT THE REIM

BURSING PARTYS APPLICATION IS RETAINED IN

HEARING STATUS SINCE A QUESTION COMPLIANCE

WITH THE COVERAGE REQUIREMENTS OF SEC .

73.188(B) (2) REMAINS. H - B - K ENTERPRISES 683

WAIVER OF SEC . 73.207 (A ). DENIED, SINCE THE

PROPOSED 17-MILE SHORT SPACING IS EXCESSIVE,

AND RULEMAKING TO DELETE THE ASSIGNMENT OF

THE CHANNEL WILL BE ORDERED. BOONE BIBLICAL

COLLEGE 861

AN ISSUE WAS ADDED TO DETERMINE WHETHER AP

PLICANTS PROPOSAL WOULD VIOLATE SEC .

73.211 (B) , MAXIMUM ANTENNA HEIGHT. GEORGIA

RADIO , INC . 789

WAIVER OF SEC. 73.242 (A ) DENIED SINCE IT WOULD BE

DISCRIMINATORY TO OTHER STATIONS IN THE AREA.

CHARLES RIVER B /CING ., INC . 48

73.188(8)

73.207(A)

73.211 (B)

73.242(A)

337-140 O - LT - 70 - 7

15 F.C.C. 2d
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73.300

73.315(A)

73.610

WAIVER OF SEC. 73.242 (A ) DENIED SINCE IT WOULD BE

DISCRIMINATORY TO OTHER STATIONS IN THE AREA.

KNOK B /CING CO . 49

WAIVER OF SEC . 73.242(A) GRANTED SINCE THE FM

STATION WILL BE DUPLICATING ONLY 70 OVER THE

AMOUNT PERMISSIBLE AND SINCE BOTH STATIONS

FEATURE AN EXCLUSIVELY NEWS AND INFORMA

TION FORMAT. U.S. TRANSDYNAMICS CORP . 50

TEMPORARY WAIVER OF SEC. 73.242 (A ) GRANTED IN

VIEW OF PENDING APPLICATIONS FOR ASSIGNMENT

OF STATION LICENSES. UNIVERSITY ADVERTISING

CO. 51

WAIVER OF SEC. 73.242(A) DENIED SINCE IT WOULD BE

DISCRIMINATORY TO OTHER STATIONS IN THE AREA.

ZANESVILLE PUBLISHING CO. 52

PENDING A SUPREME COURT DECISION REGARDING

THE PERSONAL ATTACK AND EDITORIALIZING RULES

(SEC. 73.123, 73.300, & 73.679) . LICENSEES WILL BE

EXPECTED TO COMPLY WITH THE RULES AND THE

COMMISSION WILL ENTERTAIN AND RULE UPON

COMPLAINTS, SUBJECT TO JUDICIAL REVIEW AND

ENFORCEMENT. PERSONAL ATTACK RULES 32

SEC. 73.315(A) WAIVED SINCE NEITHER APPLICANT

WILL BE ABLE TO PROVIDE A 3.16 -MV / M SIGNAL

OVER THE ENTIRE PRINCIPAL CITY DUE TO THE

SHAPE OF THE COMMUNITY. ALLEN , LESTER H. 767

APPLICATION DESIGNATED FOR HEARING ON ISSUES

DIRECTED TO UHF IMPACT, DE FACTO REALLOCA

TION OF A CHANNEL, WAIVER OF SEC. 73.610 , AN

TENNA HEIGHT, FINANCIAL QUALIFICATIONS, AND

EFFORTS MADE TO ASCERTAIN COMMUNITY NEEDS

AND INTERESTS. WLVA, INC. 757

ADDITION OF A CONCENTRATION OF CONTROL ISSUE ,

DENIED , WHERE SECOND APPLICATION , WHICH MAY

RAISE AN OVERLAP ISSUE, HAS NOT REACHED

HEARING STATUS, THERE IS AN ABUNDANCE OF

COMPETITIVE MEDIA, AND NO GRADE B OVERLAP

EXISTS , THIS ASPECT HAVING BEEN DISPOSED OF IN

THE DESIGNATION ORDER. SUNSET B /CING CORP.

276

IN ITS FOURTH REPORT AND ORDER THE COMMISSION

AMENDED ITS RULES TO PROVIDE FOR OVER -THE

AIR SUBSCRIPTION TELEVISION OPERATIONS. THE

RULES INCLUDE DEFINITIONS (73.641) LICENSING

POLICIES (73.642), GENERAL OPERATING REQUIRE

MENTS (73.643 ), AND EQUIPMENT AND SYSTEM PER

FORMANCE REQUIREMENTS (73.644 ). SUBSCRIP .

TION TV -FOURTH R. & O. 466

IN ITS FOURTH REPORT AND ORDER THE COMMISSION

AMENDED ITS ERULES TO PROVIDE FOR OVER-THE

AIR SUBSCRIPTION TELEVISION OPERATIONS. THE

RULES INCLUDE DEFINITIONS (73.641) LICENSING

POLICIES (73.642), GENERAL OPERATING REQUIRE

MENTS (73.643 ), AND EQUIPMENT AND SYSTEM PER

FORMANCE REQUIREMENTS (73.644 ). SUBSCRIP

TION TV -FOURTH R. & O. 466

IN ITS FOURTH REPORT AND ORDER THE COMMISSION

AMENDED ITS RULES TO PROVIDE FOR OVER -THE

AIR SUBSCRIPTION TELEVISION OPERATIONS. THE

RULES INCLUDE DEFINITIONS (73.641) LICENSING

73.636 ( A )

73.641

73.642

73.643

15 F.C.C. 2d



Digest by Statutory and Rule Provisions 1095

Section

73.644

73.652 (A )

73.657 ( E )

73.679

POLICIES (73.642 ), GENERAL OPERATING REQUIRE

MENTS (73.643 ), & AND EQUIPMENT AND SYSTEM

PERFORMANCE REQUIREMENTS (73.644 ). SUB

SCRIPTION TV -FOURTH R. & O. 466

IN ITS FOURTH REPORT AND ORDER THE COMMISSION

AMENDED ITS RULES TO PROVIDE FOR OVER -THE

AIR SUBSCRIPTION TELEVISION OPERATIONS. THE

RULES INCLUDE DEFINITIONS (73.641) LICENSING

POLICIES (73.642 ), GENERAL OPERATING REQUIRE

MENTS (73.643 ), AND EQUIPMENT AND SYSTEM PER

FORMANCE REQUIREMENTS (73.644 ). SUBSCRIP

TION TV -FOURTH R. & O. 466

RECONSIDERATION OF GRANT OF A WAIVER OF SEC.

73.652(A) DENIED SINCE A TRI-CITY IDENTIFICATION

WILL MAKE POSSIBLE THE GRANT OF A NEW UHF

STATION AND AID ITS ECONOMIC VIABILITY. LOOK

TV CORP. 718

A CANDIDATE WHO SUBMITTED ITS REQUEST 16 DAYS

AFTER THE INITIAL USE OF THE STATION BY A CAN

DIDATE FOR THE SAME OFFICE , BUT 4 DAYS PRIOR

TO APPEARANCE BY A THIRD CANDIDATE, WAS HELD

ENTITLED TO EQUAL OPPORTUNITY UNDER SEC. 315

AND SEC . 73.657(E) (SEVEN DAY RULE) . SOCIALIST

WORKERS PARTY 96

PENDING A SUPREME COURT DECISION REGARDING

THE PERSONAL ATTACK AND EDITORIALIZING RULES

(SEC. 73.123, 73.300 , & 73.679 ), LICENSEES WILL BE

EXPECTED TO COMPLY WITH THE RULES AND THE

COMMISSION WILL ENTERTAIN AND RULE UPON

COMPLAINTS , SUBJECT TO JUDICIAL REVIEW AND

ENFORCEMENT. PERSONAL ATTACK RULES 32

PETITIONERS ALLEGATION OF CONCENTRATION OF

CONTROL, IN THE ABSENCE OF GRADE B OVERLAP ,

WAS REJECTED ON THE GROUNDS THAT IT WAS

BASED ON APPLICANTS ADVERTISING BROCHURE

AND NOT FIELD INTENSITY CONTOURS (73.683( B ) (2 ))
SUNSET BICING CORP . 276

APPLICATION DESIGNATED FOR HEARING ON THE FOL

LOWING ISSUES, 73.685 (A) . (MINIMUM FIELD INTEN

SITY) , DE FACTO REALLOCATION TO A DIFFERENT

CITY, ZONING VARIANCE, UHF IMPACT, AND AIR

HAZARD ISSUES. WATR ., INC . 103

FORFEITURE OF 1000 ORDERED FOR VIOLATION OF

THE TERMS OF THE STATIONS LICENSE AND FOR

VIOLATIONS OF SEC. 73.922, 73.112(A)(4 ) , AND

73.47 (A) . ANDERSON B /CING SERVICE 844

IN A NOTICE OF PROPOSED RULEMAKING AND NOTICE

OF INQUIRY THE COMMISSION SUGGESTED VARIOUS

POSSIBLE NEW AND REVISED REGULATIONS IN

PART 74, SUBPART K, FOR CATV, NECESSITATED BY

TECHNOLOGICAL ADVANCEMENTS AND NEW USES.

CATV, REGULATORY POLICY 417

RULES WERE PROPOSED TO REQUIRE CATV SYSTEMS

LOCATED WITHIN THE GRADE B CONTOURS OF

TELEVISION STATIONS AUTHORIZED TO BROADCAST

SUBSCRIPTION PROGRAMS, TO CARRY THE SUB

SCRIPTION SIGNALS OF THOSE STATIONS . SUB

SCRIPTION TELEVISION 601

73.683(B )

73.685 (A ) D

73.922

74.

15 F.C.C. 2d
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Section

74.481

74.732 (D )

74.1103

74.1103(F )

PETITION FOR RECONSIDERATION OF COMMISSION

ACTION MAKING EDITORIAL CHANGES IN PARTS 73

AND 74 OF THE RULES REDEFINING NIGHTTIME (SEC.

73.7) , DENIED SINCE THE RULE CHANGE MERELY

REFLECTS SETTLED COMMISSION POLICY AND RU

LEMAKING WAS NOT NECESSARY. ARGONAUT B / C

ING CO. 847

REQUEST TO DELETE THE REQUIREMENTS FOR MAIN

TAINING STATION RECORDS (74.481) FOR REMOTE

PICKUP STATIONS WAS DENIED . LOGGING REQS

REMOTE PICKUP STATIONS 81

SEC. 74.481 WAS AMENDED TO CLARIFY THE REQUIRE

MENTS FOR MAINTAINING STATION RECORDS FOR

REMOTE BROADCAST PICKUP STATIONS . LOGGING

REQS-REMOTE PICKUP STATIONS 81

RECONSIDERATION OF DENIAL OF VHF TRANSLATOR

APPLICATION IN UHF MARKET DENIED SINCE TEM

PORARY OPERATION OF A VHF TRANSLATOR WOULD

HAVE AN ADVERSE EFFECT UPON UHF TELEVISION

IN THEAREA,CONTRARY TOSEC. 74.732 ( D ). COLUM
BIA BICING SYSTEM , INC. 900

PREVIOUS ORDER CLARIFIED TO SPECIFY THAT THE

CATV SYSTEM MUST PROVIDE NONDUPLICATION

PROTECTION UPON PROPER NOTIFICATION BY THE

TV STATION EVEN IF ERRORS IN SPECIFICATION

OCCUR ON RARE OCCASIONS. WILLMAR VIDEO , INC.

1024

A CATV OPERATOR WAS DIRECTED TO AFFORD SAME

DAY NONDUPLICATION PROTECTION AND TO

COMPLY WITH THE REQUIREMENT THAT THE LOCAL

SIGNAL MUST BE CARRIED WITHOUT MATERIAL

DEGRADATION, AND TO INFORM THE COMMISSION

OF ITS REMEDIAL ACTIONS. WILLMAR VIDEO , INC .

113

THE COMMISSION CLARIFIED THE OBLIGATIONS OF

THE BROADCASTER AND THE CATV OPERATOR WITH

RESPECT TO PROVIDING SAME-DAY PROGRAM EX

CLUSIVITY PROTECTION. BROADCASTER REQUIRED

TO SPECIFY PROGRAMS TO BE PROTECTED 8 DAYS

IN ADVANCE AND THE TIME OF PRESENTATION BY

DISTANT STATIONS. WILLMAR VIDEO , INC . 113

PETITIONER FOUND TO HAVE VIOLATED SEC. 74.1105 ,

BY FAILING TO NOTIFY SCHOOL AUTHORITIES AND

STATE EDUC . TV AGENCIES OF PROPOSAL TO IM

PORT DISTANT EDUCATIONAL SIGNALS. FIRST IL

LINOIS CABLE TV, INC . 256

PETITION FOR WAIVER OF HEARING PROVISIONS OF

SEC. 74.1107 FOR IMPORTATION OF DISTANT

SIGNALS DENIED , AND HEARING ORDERED ON IS

SUES CONCERNING PENETRATION OF MARKET AND

EFFECTS OF CATV SERVICE ON PROPOSED AND

POTENTIAL TV )STATIONS. TOP VISION CABLE CON

PANY 413

MOTION TO CHANGE ISSUES AND SHIFT THE BURDENS

OF PROOF FROM THE CATV OPERATOR TO THE TV

LICENSEE IN A PROCEEDING CONCERNING CATV

CARRIAGE , IS DENIED SINCE THE PRESENT ALLOCA

TION OF BURDENS (74.1109) AFFORDS THE MOST

ORDERLY METHOD OF RESOLVING THE MAJOR

74.1105

74.1107

74.1109

C.C. 20
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Section

81 .

83 .

MARKET OVERLAP CASE QUESTIONS. DELAWARE

COUNTY CABLE TV CO. 69

SINCE A CATV SYSTEM PROPOSED TO OPERATE IN A

MAJOR MARKET WHOSE GRADE B CONTOUR OVER

LAPS THAT OF ANOTHER MAJOR MARKET, A HEAR

ING WAS ORDERED PURSUANT TO SEC. 74.1109

(FOOTNOTE 69, SECOND REPORT). DELAWARE

COUNTY CABLE TV CO. 902

PART 81 WAS AMENDED TO PROVIDE ADDITIONAL

CATEGORIES OF PERSONS ELIGIBLE FOR LIMITED

COAST AND MARINE UTILITY RADIO STATION LICEN

SES, (1 ) MOVABLE BRIDGE OPERATORS (2) SHIPPING

AGENTS WHO DOCK OR DIRECT VESSELS IN PORT

(3) PERSONS WHO PROVIDE MARITIME SERVICE TO

VESSELS. ELIGIBILITY IN MARITIME MOB . SER . 253

PARTS 2, 81 , AND 83 CONCERNING STATIONS IN THE

MARITIME SERVICES WERE AMENDED TO PROVIDE

FOR THE ORDERLY TRANSITION OF SHIP AND COAST

RADIOTELEGRAPH STATIONS FROM PRESENT

FREQUENCY ASSIGNMENTS TO THOSE WITHIN AL

LOTMENTS AND/OR FREQUENCY USAGE AS

ADOPTED BY THE ITU WORLD ADMINISTRATIVE

RADIO CONFERENCE. MARITIME SERVICE REGULA

TIONS 915

PARTS 2, 81 , AND 83 CONCERNING STATIONS IN THE

MARITIME SERVICES WERE AMENDED TO PROVIDE

FOR THE ORDERLY TRANSITION OF SHIP AND COAST

RADIOTELEGRAPH STATIONS FROM PRESENT

DFREQUENCY ASSIGNMENTS TO THOSE WITHIN AL

LOTMENTS AND/OR FREQUENCY USAGE AS

ADOPTED BY THE ITU WORLD ADMINISTRATIVE

RADIO CONFERENCE. MARITIME SERVICE REGULA

TIONS 915

APPLICATION FOR RENEWAL OF LICENSE FOR SHIP

RADIO STATION DISMISSED ON GROUNDS THAT

COMMISSION POLICY IS TO ELIMINATE SHIP RADIO

STATIONS LOCATED ON PERMANENTLY MOORED

VESSELS OPERATING AS COAST STATIONS BY HAN

DLING SHIP-TO-SHORE MESSAGE TRAFFIC . MONTI,

JOSEPH , AND MARINO , JOSEPH 390

APPLICATION FOR RENEWAL OF LICENSE FOR SHIP

RADIO STATION DISMISSED ON GROUNDS THAT

COMMISSION POLICY IS TO ELIMINATE SHIP RADIO

STATIONS LOCATED ON PERMANENTLY MOORED

VESSELS OPERATING AS COAST STATIONS BY HAN

DLING SHIP-TO-SHORE MESSAGE TRAFFIC. MONTI,

JOSEPH, AND MARINO, JOSEPH 390

APPLICATION FOR RENEWAL OF LICENSE FOR SHIP

RADIO STATION ODISMISSED ON GROUNDS THAT

COMMISSION POLICY IS TO ELIMINATE SHIP RADIO

STATIONS LOCATED ON PERMANENTLY MOORED

VESSELS OPERATING AS COAST STATIONS BY HAN

DLING SHIP-TO-SHORE MESSAGE TRAFFIC . MONTI,

JOSEPH, AND MARINO , JOSEPH 390

APPLICANTS FOR MICROWAVE FACILITIES IN ALASKA

PURSUANT TO PART 21 ARE NOT REQUIRED TO

COMPLY WITH PART 85 (SHOWING GOVERNMENT

/NON -GOVERNMENT USE OF FREQUENCIES) . COM

MUNICATIONS ENGINEERING , INC. 644

83.3(A )

83.303 ( C )

83.358 (A )

85 .

15 F.C.C. 2d
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Section

87 .

91.8(A)(1)

91.559(F) (

PART 87 OF THE RULES WAS AMENDED TO MAKE

PROVISION FOR THE ESTABLISHMENT OF AN INDUS

TRY FREQUENCY ADVISORY COMMITTEE FOR

COORDINATION OF FREQUENCIES IN THE 1435-1535

MC/S BAND. FREQUENCY COORD., 1435-1535 MC / S

831

PART 87 AMENDED TO PERMIT CIVIL AIR PATROL ( CAP)

STATIONS TO COMMUNICATE WITH AIR FORCE STA

TIONS PARTICIPATING OR INVOLVED IN CAP ACTIVI

TIES ON CAP FREQUENCIES. CIVIL AIR PATROL 899

RULEMAKING PROCEEDINGS WERE INSTITUTED TO

CONSIDER FREQUENCY COORDINATION FOR THE

AIR TERMINAL AND CONTROL PROTECTION INDUS

TRIES (SEC. 91.8(A)(1 )(III )) . BUSINESS RADIO SERVICE

FREQ . COORD . 627

A CATV OPERATOR WAS DIRECTED TO AFFORD SAME

DAY NONDUPLICATION PROTECTION AND TO

COMPLY WITH THE REQUIREMENT THAT THE LOCAL

SIGNAL MUST BE CARRIED WITHOUT MATERIAL

DEGRADATION, AND TO INFORM THE COMMISSION

OF ITS REMEDIAL ACTIONS. WILLMAR VIDEO , INC .

113

THE COMMISSION CLARIFIED THE OBLIGATIONS OF

THE BROADCASTER AND THE CATV OPERATOR WITH

RESPECT TO PROVIDING SAME -DAY PROGRAM EX

CLUSIVITY PROTECTION. BROADCASTER REQUIRED

TO SPECIFY PROGRAMS TO BE PROTECTED 8 DAYS

IN ADVANCE AND THE TIME OF PRESENTATION BY

DISTANT STATIONS . WILLMAR VIDEO , INC. 113 0

THE LICENSE OF AN AMATEUR RADIO OPERATOR WAS

SUSPENDED FOR 3 MONTHS FOR VIOLATION OF

SEC. 97.67 (OPERATING AT AN INPUT POWER MORE

THAN ONE-THIRD ABOVE THE AUTHORIZED MAX

IMUM) . CAMP, RONNIE J. 365

97.67
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